hoe 
Daponrarny 
tars ( 


vale 
fehl 
gaecalyn 
‘ 

mi 

ways t 
Wortley 


tatty 
i sities 


i 
x 


ay 

x 

N 
SY 
\ 
\ 


Hite Ly 
a they 
ve Casi 


Tae 
Mat 
PT " 


feat 
m 
figth: 
SAT 
ate 


a 


rt 


NEW MEXICO 
STATUTES 


1978 
ANNOTATED 


2022 — 
Volume 13 


Chapter 72: Water Law 
Chapter 73: Special Districts 
Chapter 74: Environmental Improvement 
Chapter 75: Miscellaneous Natural Resource Matters 
Chapter 76: Agriculture 
Chapter 77: Animals and Livestock 


Prepared and Published Under the Authority of Chapter 74, 
Laws of 1977, and Under the Supervision of the New 
Mexico Compilation Commission and the Supreme 
Court Advisory Committee on 


the NMSA 
New Mexico Compilation Commission Advisory Committee on the NMSA 
Michael E. Vigil, Chief Justice, Chair Paula Tackett, Chair 
Hector Balderas, Attorney General Jon Boller 
Raul Burciaga, Director, Legislative Council Service Michael Browde 
Elizabeth A. Garcia, Supreme Court Clerk, Secretary Robert J. Desiderio 
Sergio Pareja, Dean, UNM School of Law Gary Kilpatric 
Carla C. Martinez, President, NM State Bar Elizabeth A. Garcia 


Michelle Rigual 
Carolyn A. Wolf 


This volume includes laws enacted through the Third Special Session of the Fifty-Fifth 
Legislature (2022 (3rd S.S.)) and annotations through 2022-NMSC-012 and 2022-NMCA-024. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Cite 
The New Mexico Statutes Annotated 
By Chapter, Article, and Section: 


Section (or §) - - NMSA 1978 


COPYRIGHT © 2022 
} ¥ | 
THE STATE OF NEW MEXICO 


All rights reserved. 


ISBN 978-1-63729-482-6 (set) 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (3rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 72 


Water Law 


Art. 


1. Water Rights in General, 72-1-1 to 72-1-12 


2. State Engineer, 72-2-1 to 72-2-20 


3. Water Districts and Water Masters, 72-3-1 to 72-3-5 
4. Surveys, Investigations and Adjudication of Rights, 72-4-1 to 72-4-20 
4A. Water Project Finance, 72-4A-1 to 72-4A-11 


4B. Water Data, 72-4B-1 to 72-4B-4° 


5. Appropriation and Use of Surface Water, 72-5-1 to 72-5-39 
5A. Ground Water Storage and Recovery, 72-5A-1 to 72-5A-17 


6. Water-Use Leasing, 72-6-1 to 72-6-7 


7. Appeals from State Engineer, 72-7-1 to 72-7-3 
8. Offenses and Penalties Under Water Act of 1907, 72-8-1 to 72-8-6 
9. Application of Water Act of 1907, 72-9-1 to 72-9-4 


10. Community Uses, 72-10-1 to 72-10-10 
11. Salt Lakes, 72-11-1 


12. Underground Waters, 72-12-1 to 72-12-28 
12A, Mine Dewatering, 72-12A-1 to 72-12A-13 


12B. Use of Waters Outside the State, 72-12B-1 to 72-12B-2 


13. Artesian Wells, 72-13-1 to 72-13-12 


14. Interstate Stream Commission; Protection of Interstate Streams, 72- 14. ‘1 to 


72-14-45 


15. Interstate Compacts, 72-15-1 to 72-15-28 © 


16. Albuquerque Metropolitan Arroyo Flood Control, 72- 16- 1 té 72-16-103 | 
17. Las Cruces Metropolitan Arroyo Flood Control, 72-17-1 to 72-17-1038 

18. Flood Control Districts, 72-18-1 to 72-18-70 

19. Southern Sandoval County Flood Control, 72-19-1 to 72-19-103 

20, Eastern Sandoval County Arroyo Flood Control Act, 72-20-1 to 72-20-103 


ARTICLE 1 
Water Rights in General 


Sec. 

‘72-1-1. Natural waters; public. 

72-1-2._ Water rights; appurtenant to land; priorities. 

72-1-2.1. Water rights; change in ownership; filing and 
recording; constructive notice. 

72-1-2.2. Legislative findings; declaration of purpose. 

72-1-2.3. Lower Pecos river basin below Sumner lake 
water bank; acequia and community ditch 
water banks; interstate stream commis- 
sion. 

72-1-2.4. Pecos river; purpose; conditions for expendi- 
tures. 

72-1-2.5. Pecos river basin land management fund. 

72-1-2.6. Pecos river; purchase of additional water rights. 


72-1-3. Declaration of water rights vested prior to 1907; 
form; contents; verification; filing; record- 


ing; presumption. 
72- 1- 4, Declaration of water rights vested prior to 1907; 
force and effect of prior declarations. 


Sec. 

72-1-5. Eminent domain; entry on property. 

72-1-6. Traveler's use of water. 

72-1-7. Interfering with traveler's use of water; penalty. 

72-1-8. Camping, trailer, recreational or motor vehicle 
parking prohibited. 

72-1-9. Municipal, county, member-owned community 
water systems, school district. and state 
university water development plans; pres- 
ervation of municipal, county and state 
university water supplies. 

72-1-10. Water utility authority; created; membership; 
administration of utility. 

72-1-11. Indian water rights,'settlements; approval of 
settlements; reports: 

72-1-12. Indian water rights settlement fund. 
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72-1-1. Natural waters; public. ° 


WATER LAW 


72-1-1 


All natural waters flowing in streams and watercourses, whether such be perennial, or torren- 
tial, within the limits of the state of New Mexico, belong to the public and are subject to appro- 
priation for beneficial use. A watercourse is hereby defined to be any river, creek, arroyo, canyon, 
draw or wash, or any other channel having definite banks and bed with visible evidence of the 


occasional flow of water. 


History: Laws 1907, ch. 49, § 1; Code 1915, § 5654; 
C.S. 1929, § 151-101; Laws 1941, ch. 126,°§ 1; 1941 
Comp,, § 77-101; 1953 Comp., § 75-1-1. 

Cross references. — For appropriation of water, see 
N.M. Const., art. XVI, § 2. 


ANNOTATIONS 


Purpose of Water Code. — Water Code of 1907 had 
for its purpose the conservation, protection and develop- 
ment of public waters of state and their application to 
beneficial uses. State ex rel. Red River Valley Co. v. District 
Ct., 1935-NMSC-085, 39 N.M. 523, 51 P.2d 239. 

Water Code of 1907 was merely declaratory of law 
as it had already been established in this jurisdiction by 
repeated judicial decisions, except that by those decisions 
the time within which the application was to be made was 
not any definite period, but a reasonable time, depend- 
ing, to some extent, on the circumstances of the particular 
case. Hagerman Irrigation Co. v. McMurry, 1911-NMSC- 
021, 16 N.M. 172, 113 P. 823. 

Water Code of 1907 was merely declaratory of law. 
— Section was merely declaratory of existing law. Yeo v. 
Tweedy, 1929-NMSG-033; 34 N.M. 611, 286 P. 970. 

New Mexico has comprehensive system for adju- 
dication of water rights. U.S. ex rel. Acoma & Laguna 
Indian Pueblos v. Bluewater-Toltec Irrigation Dist., 580 F. 
Supp. 1484 (D.N.M. 1984), affd, 806 F.2d 986 (10th Cir. 
1986). 

Arid-region doctrine, regarding appropriation 
of water, was modified by Water Code of 1907, so that 
here the right to use of water, both as to volume ‘and peri- 
ods of annual use, was regulated either by permit of state 
engineer or decrees of the courts. Harkey v. Smith, 1926- 
NMSC-011, 31 N.M. 521, 247 P. 550. 


operation of chapter 49, Laws 1907, to natural public wa- 
ters within the territory which are flowing in streams and 
watercourses; it excludes seepage water, Vanderwork v. 
Hewes, 1910-NMSC-031, 15 N.M. 439, 110 P. 567. 

State controls water use because it does not part 
with ownership; it only allows a usufructuary right to 
water. Jicarilla Apache Tribe v. U.S., 657 F.2d 1126 (10th 
Cir, 1981), 

"Public waters", — Natural waters flowing in streams 
and watercourses in New Mexico are public waters subject 
to adjudication and waters flowing into New Mexico via 
interstate streams and diverted.in New Mexico are public 
waters of this state. State ex rel. Reynolds v. Luna Irriga- 
tion Co., 1969-NMSC-111, 80 N.M. 515, 458 P.2d 590. 

Surface waters entering New Mexico after impound- 
ment and subsequent release by Arizona irrigation com- 
pany were public waters. State ex rel. Reynolds v. Luna Ir- 
rigation Co., 1969-NMSC-111, 80 N.M. 515, 458 P.2d 590. 

» Seasonal flow through ravine. — Where surface 
water in hilly region or high bluffs seeks outlet through 
gorge or ravine during rainy season, and by its flow as- 
sumes definite and natural channel, such accustomed 
channel through which water flows possesses attributes 
of natural watercourse; flow of water need not be continu- 
ous, and size of stream is immaterial. Jaquez Ditch Co. v. 
Garcia, 1912-NMSC-018, 17 N.M. 160, 124 P. 891. 


2 


Applicability of adjudication provisions to other 
waters, — Other waters than those mentioned in this sec- 


_ tion may be and are public waters, and rights not brought 


immediately within the administrative provisions of this 
Water Code may still be subject to its adjudication provi- 
sions. El Paso. &‘R.I. Ry. v. District Ct., 19381-NMSC-055, 
36 N.M. 94, 8 P.2d 1064. 

Establishment of an existing water right. — To es- 


‘tablish an existing water right, a claimant must demon- 


strate his intent to appropriate the water and show that 
he has actually diverted the water and applied it to ben- 
eficial use. Estate of Boyd v. United States, 2015-NMCA- 
018, cert. denied, 2015-NMCERT-001, 

Where plaintiff who claimed an existing water right 
was not, currently diverting or using water to which he 
claimed a right, but rather based his claim to water rights 
on the water rights and irrigation work from his prede- 
cessor in interest, who diverted irrigation water over one 
hundred years prior to. the existing cause of action, plain- 
tiff failed to establish an existing water right by failing to 
show that he had actually diverted the water and applied 
it to beneficial use. Estate of Boyd v. United States, 2015- 


NMCA-018, cert. denied, 2015-NMCERT-001, 


Artificial waters are not subject to appropriation. 
Hagerman Irrigation Co. v. East Grand Plains Drainage 
Dist.; 1920-NMSC-008, 25 N.M. 649, 187 P. 555. 

Act does not regulate community acequias con- 
structed prior to passage thereof, as to right to change 
point of diversion from stream into acequias. Pueblo of 
Isleta v. Tondre, 1913-NMSC-067, 18 N,M. 388, 137 P. 86. 

Interstate irrigation project. — Irrigation project 


upon waters of natural stream running from Colorado 


into New Mexico, when point of diversion, head gate and 
about six miles of irrigation ditch were in Colorado, was 
not within jurisdiction of territorial engineer of New Mex- 
ico. Turley v. Furman, 1911-NMSC-0380, 16 N.M. 2538, 114 
P. 278. 

Right to take water in individual user. Right 
of water user to take water from public stream is a sev- 
eral right owned and possessed by the individual user, 
although ditch may have been constructed by joint labor. 
Snow v. Abalos, 1914-NMSC-022, 18 N.M. 681, 140 P. 
1044. 

Property right. — Water right is property and ark to 
be real property by most authorities, and ten-year statute 
of limitations controls actions regarding such right. N.M. 
Prods, Co, v.. N.M. Power Co., 1987-NMSC-04842 N.M. 311, 
77 P.2d 634. 

Stream,and underground water rights identical. 
— Legislature has provided somewhat different admin- 
istrative procedure for securing appropriator's rights to 
stream water and underground water, but substantive 
rights, when obtained, are identical. City of Albuquerque 
v. Reynolds, 1962-NMSC-173, 71 N.M. 428, 379 P.2d 73. 

Claim under Water Code. — Right of one claiming 
right to use of water for irrigation purposes under Water 
Code of 1907 does not relate back to earlier date than fil- 
ing of application, as required by said act. Farmers Dev. 
Co, v. Rayado Land & Irrigation Co,, 1923-NMSC-004, 28 
N.M. 357, 213 P. 202. { 

Initiation of rights prior to passage of Water 
Code. — Where individual had initiated rights under 
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general law and was prosecuting the same with diligence 
when the 1907 law went into effect, such right’ was rec- 
ognized by and excluded from operation of the 1907 act. 
Farmers Dev. Co. v. Rayado Land & Irrigation Co,, 1928- 
NMSC-004, 28 N.M. 357, 213 P. 202. 

Determination of beneficial use is a question of 
fact.'Jicarilla Apache Tribe 0 U.S., 657 F.2d 1126 (10th 
Cir. 1981). 

Beneficial uses may include recreation, fish and 
wildlife purposes. — The holding of Jicarilla Apache 
Tribe v. U.S., 657 F.2d 1126:(10th Cir. 1981), does not 
broadly stand for the proposition that using San Juan — 
Chama Project water for recreation, fish.and wildlife pur- 
poses is not "beneficial" under federal and state law. Rio 
Grande Silvery Minnow v. Keys; 333 F.3d 1109 (10th. Cir. 
2003). 

Protection of endangered speeies is a : beneficial 
use. — Diverting San Juan — Chama Project water to 
prevent jeopardy to an endangered species of minnow is 
a "beneficial" use under New Mexico law. Rio Grande Sil- 
very Minnow v. Keys, 333 F.3d 1109 (10th Cir. 2003). 

Equitable apportionment is the doctrine of fed- 
eral common law that governs disputes between 
states concerning their rights to use the water of an in- 
terstate stream, When both states recognize the doctrine 
of'‘prior appropriation, priority becomes the "guiding prin- 
ciple" in an allocation between competing states, but state 
law is not controlling. Colo: vu N.M., 459 U.S. 176, 1038'S. 
Ct. 539, 74 L. Ed, 2d 348 (1982), reh'g denied,'459 US. 
1229, 103 S. Ct. 1418, 75 L. Ed. 2d'471 (1983), 

In the. determination of an equitable apportionment: of 
the water of the Vermejo river between Colorado and New 
Mexico the rule of priority is not the sole criterion. While 
the equities supporting the protection of established, se- 
nior uses are substantial, it is also appropriate to consider 
additional factors relevant to a just apportionment, such 
as the conservation measures available to both states and 
the balance of harm and benefit that might result from a 
diversion sought by Colorado, Colo. v. N.M., 459 U.S. 176, 
103 S. Ct. 539, 74 L. Ed: 2d 348 (1982), reh'g denied, 459 
U.S. 1229, 103 'S. Ct. 1418, 75 L. Ed. 2d 471 (1983). 

Equitable apportionment applies to claim of di- 
version for future uses. — The flexible doctrine of eq- 
uitable apportionment clearly extends to a state's claim 
to divert water for future uses. Whether such a diversion 
should be perm 
tors relevant to a just apportionment. Colo. v. N.M., 459 
US. 176, 103 'S. Ct. 589, 74 L. Ed. 2d 348 (1982), reh'g 
denied, 459 U.S. 1229; 103 S. Ct. 1418, 75)L. Ed. 2d 471 
(1983). 

Pueblo rights doctrine. — The | ‘pueblo rights | doc- 
trine," providing that any municipality tracing its origins 
to a Spanish or Mexican pueblo grant, particularly after 


1789, has a prior and paramount right to all.waters of , 


nonnavigable streams flowing through or by the pueblo to 
the extent necessary to serve its future growth, is invalid. 
Cartwright v. Pub. Serv. Co., 1958-NMSC-134, 66 N.M. 64, 
343 P.2d 654, overruled by State ex rel. Martinez v. City 
of Las Vegas, 2004-NMSC-009, 135 N.M. 375, 89 P.3d 47. 

What law governs water rights.’ — Provisions of 
New Mexico constitution, statutory law of New Mexico 
and’ case law of federal, territorial and state courts govern 
acquisition of water rights of all parties including federal 
government, state game commission and individual’ de- 
fendants. U.S. v. Ballard, 184 F. Supp. 1 (D.N.M. 1960). 

Jurisdiction of suit. — Where water rights of stream 
system had not been adjudicated under Water Code of 
1907, but were more than twenty years old when ¢ode was 
enacted, district ‘court had jurisdiction of suit for obstruc- 
tion of flow and appropriation of waters of creek. N.M. 
Prods. Co. v. N.M. Power Co., 1937-NMSC-048, wer N.M. 
311, 77 P.2d 634. 


itted will turn on an examination of all fac- 
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Trial court erred in dismissing: suit for failure to 
exhaust administrative remedies, where parties sought 
adjudication of their respectively claimed rights to use of 
waters of a draw; fact that neither party had secured a 
permit from state to beneficially use the waters’ did ‘not 
necessarily prevent acquisition by either or both of rights 
to beneficial use by appropriation, nor did it necessarily 
prevent acquisition of rights to use of these waters by ei- 
ther.as against the other. If claimed rights were acquired 
pursuant to common-law appropriations prior to the en- 
actment of state's first water code, those rights were in 
no way dependent on existence of application to or permit 
from state engineer. May v. Torres, 1974-NMSC-018, 86 
N.M: 62, 519 P.2d 298. > 

Effect of former law. — General law for appropriation 
of water for the arid states was not affected by the enact- 
ment of Laws 1905, chs. 102 and 104 (now repealed and 
superseded). Farmers Dev. Co. v. Rayado Land & Irriga- 
tion Co., 1923-NMSC-004, 28 N.M. 357; 213 P. 202. 

Laws 1905, ch, 104 (now superseded) was permissive in 
character, applying only to such claims to the right of use 
of water as were initiated under it; it was not exclusive 
and did not preclude a claim under the general law, nor 
deprive a claimant of the doctrine of relation. Farmers Dev. 
Co. v. Rayado Land & Irrigation Co., 1923-NMSC-004, 28 
N.M. 357, 218 P, 202, explained State ex rel) Reynolds v, 
Mendenhall, 1961-NMSC-083, 68 N.M. 467, 362 P.2d 998. 

Access to public waters. — A private landowner can- 
not prevent persons from fishing in a public stream that 
flows across the landowner's property, provided the: pub- 
lic stream is accessible without trespass across privately 
owned adjacent lands. 2014 Op. Att'y Gen. 14-04. 

Taking of sand. — If state or its contractor takes sand 
from sand bar in middle of Chama ‘river near’ highway 
project, it should obtain consent of abutting property own- 
ers. 1937-38 Op. Att'y Gen. No. 38-1902. 

Actual. appropriation as better right. — Prior ae- 
tual appropriation of water to beneficial use, open and 
visible, will give better right to the water than could be 
obtained under approved application to state engineer for 


right to appropriate. 1914 Op. Att'y Gen: No. 14-1271. 


Law reviews. — For article, "An Institutional Frame- 
work for a Water Market in the Elephant Butte Irrigation 
District," see 49 Nat. Resources J. 219 (2009). 

For student article, "Herrington v. State: Straightening 
Out the Tangled Doctrines of Surface Water. to Ground- 
water Transfers in New Mexico, "see 48 N at. Resources dh 
697 (2008). 

For article, "Resolving Conflict in Non-Ideal, Complex 
Systems: Solutions for the Law-Science Breakdown in 
Environmental and Natural Resources Law," see 48 Nat. 
Resources J, 257 (2008). 

For essay, "Water, Theology, and the New Mexico Water 
Code," see 48 Nat, Resources J. 227 (2008). 

For article, "An Environmental Pool for the Rio Grande," 
see 47 Nat. Resources J. 615 (2007). 

For article, "Hip Deep: A Survey of State Instream Flow 
Law from the Rocky Mountains to the Pacific Ocean," see 
43 Nat. Resources J, 1151 (2003). © 

For article, "A Reservoir Runs Through It: A Legisla- 
tive and Administrative History of the Six Pueblos' Right 
to Store 'Prior and Paramount Water at El Vado'," see 47 
Nat. Resources J. 733 (2007). 

For article; "Changing Interpretations of New Mexico 
Constitutional Provisions Allocating Water Resources: In- 
tegrating Private Property Rights and Public Values,” see 
26 N.M: L. Rev. 367 (1996). 

For article, "Water Rights Problems in the Upper Rio 
Grande Watershed and. Adjoining Areas," see 11 Nat. Re- 
sources J, 48 (1971). 

For comment on State ex rel, Reynolds v. Miranda, 83 
N.M, 448, 493 P.2d 409 (1972), see 13 Nat. Resources J. 
170 (1973). 
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For comment, "Wrestling with Water Quantification ‘in For article, "Managing River Systems: Centralization 
Western States," see 14 Nat. Resources J. 423 (1974). ~ Versus Decentralization," see 24 Nat. Resources J. 10438 

For note, "Appropriation by the State of Minimum (1984). 

Flows in New Mexico Streams," see 15 Nat. Resources J. For book review, "Water. in the Hispanic Southwest: 
809 (1975): A Social and Legal History, 1550-1850," see 25 Nat. Re- 

For note, "New Mexico's National Forests and the Im- sources J, 551 (1985). 
plied Reservation Doctrine," see 16 Nat. Resources J, 975: For article, "Patterns of Cosine feaion in diiderndtloband 
(1976). *. Water Law: Principles and Institutions," see 25 Nat. Re- 

For note, "Brantley v. Carlsbad Irrigation District: ptr sources J. 563 (1985). 
its of the Templeton Doctrine Affirmed," see 19 Nat. Re- For comment,'"Is, There a Future for Proposed Water: 
sources J. 669 (1979). . Uses in Equitable Apportionment Suits?", see 25 Nat. Re- 

For note, "Access to Sunlight: New Mexico's Solar Rights sources J. 791(1985), / 
Act," see 19 Nat. Resources J. 957 (1979). For note, "Indian Water: Law: The Continuing Jurisdic- 

For note, "Access to Sunlight: New Mexico's Solar Rights tional Nightmare," see 25 Nat. Resources J. 841 (1985). . 
Act," see 10 N.M.L. Rev. 169 (1979-80). » For note, "Transboundary Liability Goes with the Flow? 

For comment, "Protection of the Means of Groundwater Gasser v. United States: The Use and Misuse of a Treaty," 
Diversion,' see 20 Nat. Resources J. 625 (1980). see 30 Nat: Resources J..955 (1990). 

For comment, "Do State Water Anti-Exportation Stat- For article, "The Public Trust Doctrine and Community 
utes Violate the Commerce Clause? or Will New Mexico's Values in Water," see 32 Nat. Resources J. 515 (1992), 
Embargo Law Hold Water?", see 21 Nat. Resources J. 617 For article, "The Forest Service, Water Yield and Com- 
(1981), munity Stability: Defining the Contours of an Agency 

For article, "New Mexico Water Law: An Overview and Commitment to Include Land Grant Communities in the 
Discussion of Current Issues," see 22 Nat. Resources J. Timber Management Process," see 39: Nat: Resources J. 
1045 (1982). 819 (1999), 

For note, "Ninth Circuit Rules That Disdaamnen States For article, " 'Whisky's fer Drinkin; Water's fer Fightin'! 
Lack Jurisdiction Over Indian Water Rights Under the Is it? Resolving a Collective Action Dilemmad in New Mex- 
McCarran Amendment," see 28 Nat. Resources J. 255 ico," see 43 Nat. Resources J. 185 (2003). 

(1983). Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am, 

For article, "The Impact of Recent Court Decisions Con- Jur. 2d Waters 8 49, 
cerning Water and Interstate Commerce on Water Re- Title to beds of natural lakes or ponds, 23 A.L. R. 757, 
sources of the State of New Mexico," see 24 Nat. Resources 112. A.L.R. 1108. 

J. 689 (1984). 93 C.J.S. Waters §§ 3, 157. 


For note, "Water Law - Public Trust Doctrine," see 24 
Nat. Resources J. 809 (1984). 


72-1-2. [Water rights; appurtenant to land; priorities. ] 


Beneficial use shall be the basis, the measure and the limit of the right to the use of water, and. 
all waters appropriated for irrigation purposes, except as otherwise provided by written contract 
between the owner of the land and the owner of any ditch, reservoir or other works for the stor- 
age or conveyance of water, shall be appurtenant to specified lands owned by the person, firm 
or corporation having the right to use the water, so long as the water can be beneficially used 
thereon, or until the severance of such right from the land in the manner hereinafter-provided in 
this article, Priority in time shall give the better right. In all cases of claims to the use of water 
initiated prior to March 19, 1907, the right shall relate back to the initiation of the claim, upon 
the diligent prosecution to completion of the necessary surveys and construction for the applica- 
tion of the water to a beneficial use. All claims to the use of water initiated thereafter shall relate 
back:to the date of the receipt of an application therefor in the office of the territorial or.state 
engineer, subject to compliance with the provisions of this article, and the rules and regulations 
established thereunder. 


History: Laws 1907, ch. 49, § 2; Code 1915, § 5655; ANNOTATIONS 


C.S. 1929, § 151-102; 1941 Comp., § 77-102; 19538 1 ; 
Comp.,, § 75-1-2. Deed silent as to water rights. — Where grantor 

Compiler's notes. — The term "this article," as used divided a parcel of land into fifteen adjoining lots and 
by the 1915 Code compilers, presumably refers to Code conveyed a lot to each of grantor's children; each. deed 
1915, ch. 114, art. I, the provisions of which are presently granted the grantee the right to water from a well lo- 
compiled as 19-7-26,'72-1-1, 72-1-2,'72-1-5, 72-2-1 to 72-2- cated on one of the lots; defendant acquired title to one 
7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, '72-4-1; 72-4-13; 72-4- of the lots from an heir of grantor; the deed to defendant 
15, 72-4-17 to 72-4-19, 72-5-1 to 72-5-4, 72-5-6 to 72-5-24, contained no language regarding water rights or the 
72-5-26 to 72-5-31, 72-5-33, 72-7-1 to 79. 1-3)°72-8:1 to 72- well; and there was no evidence that the land acquired 
8-6 and 72-9-1 to 72. 9-3 NMSA 1978. by defendant was used for irrigation, defendant did not 

Cross references. — For severing of water rights vinit have a right to use water from the well because the deed 
land, see 72-5-23 NMSA 1978. to defendant did not expressly grant water rights: Roy- 

For beneficial use of water in streams, see N.M. Const., bal v. Lujan de la Fuente, 2009-NMCA-114, 147 N.M. 
art. XVI, §§ 1 to 3. 193, 218 P.3d 879. 
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Water right developed under mining lease. — 
Where a mining lease was silent on the subject of the 
ownership of water rights developed under the lease and 
on the subject of whether the lessee was the agent of 
the lessor for purposes of developing water rights, water 
rights developed by the:lessee were owned by the lessee. 
Hydro Res, Corp. v. Gray, 2007- NMSC- 061, 143 N.M. 142, 
173 P.3d 749. 

Water rights are separate and distinct from the 
ownership of land and, except for irrigation water 
rights, are not appurtenant to land. Hydro Res. Corp. v. 
Gray, 2007-NMSC-061, 143 N.M. 142, 173 P.3d 749. 

Property rights incident to water rights. — New 
Mexico does not recognize a limited livestock forage right 
implicit in a vested water right or a limited livestock for- 
age right implicit in a right-of-way for the maintenance 
and enjoyment of a vested water right. Walker v. United 
States, 2007-NMSC-038, 142 N.M. 45, 162:P.3d 882. 

Effect of state engineer's denial of protest. — Ser- 
vice of decision denying protest on attorney rather than 
on protestant, where protestant's well was mentioned in 
application.to change use of existing rights, did not adju- 
dicate protestant's rights to the well. Garbagni v. Metro. 
Inv., Inc., 1990-NMCA-070, 110 N.M. 436,796 P.2d 1132, 
cert. denied, 110 N.M. 330, 795 P.2d 1022. 

Section incorporated doctrine of relation into 
statutory law affecting surface waters. State ex rel. 
Reynolds .v.. Mendenhall, 1961-NMSC-083; 68 N.M:.467, 
362 P.2d 998, 

Doctrine of relation. — The doctrine of relation, as 
it applies to claims to water under the western concept of 
prior appropriation embodies two features: (1) embarking 
in good faith on a project to appropriate water; and (2) 
consummating the project without unnecessary delay by 
exercising reasonable diligence in constructing facilities, 
diverting water, and completing the appropriation by ap- 
plying the water to beneficial use. Meeting these require- 
ments, a would-be appropriator attains a vested right to 
use the water with a priority date measured as of the time 
the project commenced, State ex rel. Office of State Eng'r v. 
Gray, 2021-NMCA-066, 

Doctrine of relation applied. — In a case that arose 
as an inter se proceeding within the Lower Rio Grande 
general stream adjudication initiated by the state of New 
Mexico ‘in 1996, and where, in 2014, cross-appellants 
asked the adjudication court to establish an expedited 
inter se proceeding to address water rights claimed by 
appellants at the copper flat mine (the mine) near Hill- 
sboro, New Mexico, and where appellants, after the ex- 
pedited inter se proceeding was established, filed their 
statement of claims asserting. that their predecessors in 
interest had placed 1,019 acre-feet of water to beneficial 
use before the mine became operational and an addi- 
tional 1,267 acre-feet of water during the time the mine 
was in operation and requested entry of an order recog- 
nizing a'vested interest in approximately 2,300 acre-feet 
with priority dates starting in 1975 and, alleging that 
certain appellants intended to recommence operations at 
the mine as soon as.all permit and regulatory require- 
ments were met, asked the adjudication court to declare 
that they were entitled to a reasonable-amount of time 
to develop an additional 5,200 acre-feet of water rights 
in accordance with the mining plan created by their pre- 
decessors in interest, the adjudication court did not err 
in refusing to recognize appellants' claimed right under 
Mendenhall, because the facts and circumstances of the 
case support the adjudication court's legal conclusion 
that the predecessors' actions extinguished any inchoate 
water rights under Mendenhall, and, after buying their 
predecessors’ interest. in water rights, appellants did es- 
sentially nothing to put any water to beneficial use. Un- 
der the doctrine of relation, it was appellants' obligation 
to put water to beneficial use within a reasonable time, 
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but.the decades-long delay in putting the claimed water 
to beneficial use extinguished any inchoate water rights 
appellants may have owned. State ex rel. Office of State 
Eng'r v. Gray, 2021-NMCA-066. 

Failure to prove abandonment of vested water 
rights in inter se proceeding. — In a case that arose 
as an inter se proceeding within the Lower Rio Grande 
general stream adjudication initiated by the state of New 
Mexico in 1996, and. where, in 2014, cross-appellants 
asked the adjudication court to establish an expedited in- 
ter se»proceeding to address water rights claimed by ap- 
pellants at the copper flat mine (the mine) near Hillsboro, 
New Mexico, and where appellants, after the expedited 
inter se proceeding was established, filed their statement 
of claims asserting that their predecessors in interest had 
placed 1,019 acre-feet of water to beneficial use before the 
mine became operational and an additional 1,267 .acre- 
feet of water during the time the mine was in operation 
and requested entry of an order recognizing a vested in- 
terest in approximately 2,300 acre-feet with priority dates 
starting in 1975 and, alleging that certain appellants in- 
tended to recommence operations at the mine as soon as 
all permit and regulatory requirements were met, asked 
the adjudication court to declare that they were entitled 
to a reasonable amount of time to develop an additional 
5,200.acre-feet of water rights in accordance with the min- 
ing plan created by their predecessors in interest, the ad- 
judication court did not err in concluding that appellants 
did not abandoned their vested rights in the water:attrib- 
utable to the mining project, because the facts of the case 
support the adjudication court's finding that appellants 
sought to revive the mine and protect the vested rights 
they purchased from their. predecessors in interest. State 
ex rel, Office of State Eng’r v. Gray, 2021-NMCA-066. 

State controls water use because it does not part 
with ownership; it only allows a usufructuary right to wa- 
ter. Jicarilla Apache Tribe v, United States, 657 F.2d 1126 
(10th Cir, 1981). 

New Mexico has not recognized inchoate water 
rights granted by Mexico or Spain. State ex rel. Martinez 
v. City of Las Vegas, 2004-NMSC-009, 135 N.M. 375, 89 
P.3d 47. 

Irrigation water rights. — Water rights for irrigation 
remain appurtenant to land until severed. Turner v. Bas- 
sett; 2005-NMSC-009, 137 N.M. 381, 111 P.3d 701. 

Exception to. ownership rule, — This section and 72- 
5-22,NMSA 1978 evince an intent to create a limited stat- 
utory exception to the general rule that water rights and 
land ownership are distinct property rights. The statutory 
exception links ownership of the land with water rights, 
but only if the water is beneficially used on that land for 
irrigation purposes. KRM, Inc. v. Caviness, 1996-NMCA- 
103, 122 N.My.389, 925 P.2d 9. 

No administrable water right unless determination 
of acreage to which right appurtenant. — There cannot 
exist an administrable water right for 90 acres of a 224-acre 
tract unless there is first a determination of the acreage to 
which the right is appurtenant. State ex rel. Reynolds v. Hol- 
guin, 1980-NMSC- 110, 95 N.M. 15, 618. P.2d.359. 

"Beneficial use". — Use of water for domestic pur- 
poses, including stock watering, is a "beneficial use" of wa- 
ter. First State Bank v. McNew, 1928-NMSC-040, 33 N.M. 
414, 269 P. 56, overruled by Walker v. United States, 2007- 
NMSC-038, 142 N.M. 45, 162 P.3d 882. 

Attainment of state conservation purposes by the state 
game commission constitutes a useful or beneficial appli- 
cation of waters of New Mexico. United States v. Ballard, 
184 F. Supp. 1 (D.N.M. 1960). 

No right to receive water for nonbeneficial use. — 
No one is entitled to receive water for a use not recognized 
as beneficial. Jicarilla Apache Tribe v. United States, 657 
F.2d 1126 (10th Cir, 1981), 
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Determination of beneficial. use is a question of 
fact. Jicarilla Apache Tribe v. United States, 657 F.2d 
1126 (10th Cir. 1981). 

Maximum utilization is fundanientel requisite. — 
Because water conservation and preservation is of utmost 
importance; maximum utilization is a*fundamental req- 
uisite of "beneficial use." Jicarilla Apache Tribe v. United 
States, 657 F.2d 1126.(10th Cir. 1981). 

Excessive diversion not beneficial use. — No mat- 
ter how early a person's priority of appropriation may be, 
he is not entitled to receive more water than is necessary 
for his actual use. An excessive diversion of water, through 
waste, cannot be regarded as a diversion to beneficial use. 
Jicarilla Apache Tribe v. United States, 657 F.2d 1126 
(10th Cir, 1981). 

Capacity of reservoir. — Private power and water 
company lost rights to unsold capacity of reservoir, not 
put to beneficial use because not appurtenant: to land, 
upon tax sale. San Luis Power & Water Co, v; State, 1953- 
NMSC-096, 57 N.M. 734; 263 P.2d 398. 

Public land subject to water rights. — One who 
makes a filing on unoccupied public land takes it subject 
to any vested and accrued water right for domestic, min- 
ing, agricultural, manufacturing or other purposes, which 
are recognized by the local laws, customs and decisions of 
courts. First State Bank v. McNew, 1928-NMSC-040, 33 
N.M. 414, 269 P. 56, overruled by Walker v. United States, 
2007-NMSC-038, 142 N.M. 45, 162'P.3d 882. 

Water rights transferred or moved under a per- 
mit become appurtenant only when final proofs and sur- 
veys are filed. Sun Vineyards, Inc. v. Luna Cnty. Wine Dev. 
Corp.; 1988-NMSC-075, 107 N.M. 524, 760 P:2d 1290. 

Transfer of possessor and water rights.:— One 
holding possessory right to public land for grazing pur- 
poses by virtue of an implied license from federal and 
state laws, and the ownership of sufficient living per- 
manent water for cattle, intending to make a perma- 
nent water right incident to the public land, may sell 
and verbally transfer such water rights with such pos- 
sessory right in the land. First State Bank v. McNeu, 
1928-NMSC-040, 33 N.M. 414, 269 P. 56, overruled by 
Walker v. United States, 2007-NMSC-088, 142 N.M. 45, 
162 P.3d 882. 

Water rights not included in "improvements". 
Judicial ‘announcement that purchaser of «government 
public land is entitled to. improvements’ on premises when 
taking possession does not apply to water rights, First 
State Bank v. McNew, 1928-NMSC-040, 33 N.M. 414, 269 
P. 56, overruled by Walker v. United States, 2007- NMSC- 
038, 142 N.M. 45, 162 P.3d 882. 

Rights of senior and junior appropriators.: —A 
downstream senior appropriator is entitled to use wa- 
ter to the extent of the senior appropriator's needs and 
within’ the senior appropriator's appropriation if needed. 
If the downstream appropriator does not need the amount 
of water authorized for use under the senior appropria- 
tor's appropriation, the senior appropriator has no right to 
have the water reach the senior appropriator's diversion 
point. In such a situation, upstream junior appropriators 
may use the water. Worley v. United States Borax & Chem. 
Corp., 1967-NMSC-129, 78 N.M. 112,428 P.2d 651. 

Priority in underground water rights. — Land- 
owner who lawfully began developing underground water 
right and completed it with reasonable diligence acquired 
a water right with priority date as the initiation of his 
work even though the lands involved were placed within 
declared artesian basin before work was finished and wa- 
ter put to beneficial use. State ex rel. Reynolds v. Menden- 
hall, 1961-NMSC-083; 68 N.M. 467,362 P.2d 998. 

- To establish agricultural water right a man-made 
diversion was needed; turning of cattle into’ natural 
wash for grazing, or cutting of grass, was insufficient. 
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State ex rel. Reynolds v. Miranda, 1972-NMSC-003,- 83 
N.M. 448, 493 P.2d 409. 

Templeton doctrine. — Core requirements fora 
successful Templeton supplemental well include a valid 
surface water right, surface water fed in part by ground- 
water, junior appropriators intercepting that ground- 
water by pumping, and a proposed well that taps the 
same groundwater that was the source of the applicant's 
original appropriation: Herrington v. State of N.M. ex 
rel, Office of the State Eng'r, 2006-NMSC-014, 139 N.M>» 
368, 133 P.3d 258. 

Downstream supplemental well. — A TPAiplato®- 
supplemental well need not, in all cases, be positioned up- 
stream of a surface point of diversion. Herrington v.. State 
of N.M. ex rel. Office of the State Eng'r, 2006-NMSC-014, 
139 N.M. 368, 133 P.3d 258. |: 

Claim under act. — Right of one who claims right to 
use of water for irrigation purposes under this act doés 
not relate back to date earlier than his application. Farm- 
ers Dev. Co. v. Rayado Land & Irrigation Co., 1923-NMSC- 
004, 28 N.M. 357, 213 P. 202. 

Claim prior to: act. — Where individual initiated: 
rights under general law and was prosecuting the same 
with diligence when the 1907 law-went into effect, such 
right was recognized by and excluded from operation of 
the 1907 act. Farmers Dev. Co. v. Rayado:Land & Irriga- 
tion Co., 1923-NMSC-004, 28 N.M. 357, 213/P. 202. 

Water rights not appurtenant. — The water rights 
did not pass to the buyer since the water had never been 
used for irrigation on the land the seller sold’ to the buyer, 
and since there were no allegations that ‘the ‘continued 
commercial use of the water rights was indispensable ‘to’ 
the continued enjoyment of‘the land sold to the buyer. 
KRM, Inc. v. Caviness, 1996-NMCA+108, 122 N.M. 389, 
925 P.2d 9. 

Pueblo rights doctrine. — Defendant water company 
and intervenor town of Las Vegas hada priority in Gal- 
linas River waters' use, over users who had brought suit, 
under pueblo rights doctrine. Cartwright v. Public Serv. 
Co., 1958-NMSC-134, 66.N.M. 64, 343 P.2d 654, overruled 
by State ex rel. Martinez v. City of Las Vegas, 2004: NMSC- 
009, 135:N.M. 375, 89 P.3d°47, 

There was no Spanish grant of pueblo rights whereby 
city of Santa Fe could claim superior rights to use water 
from Santa Fe creek or river. N.M. Prods, Co. v. N.M. Power 
Co,, 1937-NMSC-048, 42 N.M. 811, 77 P.2d 684, distin- 
guished Cartwright v. Pub. Serv. Co., 1958-NMSC-134, 66 
N.M. 64, 343 P.2d 654, overruled by State ex rel. Martinez 
v, City of Las Vegas, 2004- NMSC- 009, 135 N.M. 375; 89 
P.3d.47. 

Pueblo water rights doctrine. — Application of the 
pueblo water rights doctrine, without consideration of the 
underlying facts, is insufficient to support a grant of sum- 
mary judgment. City of Las Vegas v..Oman, 1990-NMCA- 
069, 110 N.M. 425, 796 P.2d 1121, cert. denied, 110 N.M. 
282, 795 P.2d°87 (containing discussion of pueblo water 
rights doctrine and history of Gallinas River water rights). 

Owner of water right has duty to comply with 
law. State ex rel. Reynolds v. S. Springs Co., 196 SNMSC 
023, 80 N.M. 144, 452 P.2d 478. 

State engineer. — After original approved spplibatie 
for water, it-is within discretion of'state engineer to order 
commencement of work and to grant extensions of time. 
1914 Op. Att'y Gen. No. 14-1198. 

Beneficial use of water is determined by ultimate 
use to which the water is put rather than by distribution 
of the water among the people. 1974 Op. Att'y Gen. aed 
74-23, 

Liaw: ‘reviews. — For article, "The Eneiey:Water 
Nexus: Socioeconomic Considerations and Suggested Le- 
gal Reforms in the Southwest," see a “api Resources J. 
563 ptt 
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For article, "Water Rights Problems in the Upper Rio Trespass, injunction against: repeated or continuing 
Grande Watershed and Adjoining Areas," see 11 Nat. Re- trespasses in cases, involving water rights, 60 A.L.R.2d 
sources J. 48 (1971). 310. 

For note, "New Mexico's National Forests and the Im- Liability of person obstructing stream, ravine'or similar 
plied Reservation Doctrine," see 16 Nat, Resources J. 975 -area by debris or waste, for damages caused by flooding or 
(1976). the like, 29 A.L.R.2d 447. 

For article, "The Law of Prior Appropriation: Possible Construction or maintenance of sewers, water pipes or 
Lessons for Hawaii," see 25 Nat. Resources J. 911 (1985). the like by public authorities in roadway, street or alley as 

For note, "Recent Developments in. the El] Paso/New indicating dedication or acceptance thereof, 52 A.L.R.2d 
Mexico Interstate Groundwater Controversy - The Con- 263. 
stitutionality of New Mexico's New Municipality Water Implied covenant or obligation of lessor to furnish wa- 
Planning Statute," see 29 Nat. Resources J. 223 (1989). ter or water supply for business needs of the lessee, 65 

For note, "Contract for, Nonbeneficial Use; New Mexico A.L.R.2d 1313, 

Water Law Is Drowned Out by Contract," see 32 Nat. Re- , Way by necessity where property is aesen se by navi- 
sources J. 149 (1992). gable waters, 9 A.L.R.3d 600. 
Am. Jur. 2d, A.L.R. and C.J.S. bisa ig oc — 78 Am. Liability for diversion of surface water by raising sur- 


Jur. 2d Waters 8 230; p * WwW oo face level of land, 88 A.L.R.4th 891, 
93 C.J.S. Waters §§ 182 to 185. 


72- 1-2, 1. Water rights; cHative i in ownership; filing and recording; 
constructive notice. — 


In the event of any changes of ownership of a water right, whether by sale, gift or any other type 
of conveyance, affecting the title to a water right that has been permitted or licensed by the state 
engineer, has been declared with the state engineer or has been adjudicated and is evidenced. by a 
subfile order, partial final decree, final: decree or any other court order, the new owner of the water 
right shall file a change of ownership form with the state engineer. The form shall include all infor- 
mation conforming with water rights of record filed with the state engineer and.shall be accompa- 
nied by a copy of a warranty deed or other instrument of conveyance. The new owner shall record 
a copy of the change of ownership form filed with the state engineer with the clerk of the county in 
which the water right will be located. The filing shall be public notice of the existence and contents 
of the instruments so recorded from the time of recording with the county clerk. 


History: Laws 1991, ch. 34, § 1; 1996, ch. 32, § 1. Mound v. Mora Trust, 2003-NMCA-035, 133 N.M. 373, 62 
Cross references. — For pre-1907 vested surface wa- . P.38d 1255, cert. denied, 133 N.M. 413, 63 P.3d 516. 
ter rights, see 72-1-3 NMSA 1978. ~ Water rights change of ownership statute does 
For recording of permits,decrees, and documents affect- . not apply:to encumbrances such as mortgages. — In 
ing water rights and admissibility in evidence of certified a dispute regarding a secured creditor's lien interest in a 
copies, see 72-5-21 NMSA 1978. Chapter 11 debtor's water rights, where the creditor had a 
For transfer of surface water rights, see 72-5-22 NMSA $27 million dollar claim against debtor, secured by mort- 
1978.” gages on substantially all of debtor's real estate in Luna 
For. declaration of beneficial use, verification, and re- and Dona.Ana counties, and where creditor filed change 
cording of groundwater rights, see 72-12-5 NMSA 1978. of ownership forms with the Office of the State Engineer 
For recording of deeds, mortgages, and patents, see 14- for some, but not all, of the encumbered water rights and 
9-1 NMSA 1978. _ recorded two change of ownership forms in Dona Ana 
County, and where the bankruptcy trustee.sought to avoid 
ANNOTATIONS” creditor's mortgage lien on water rights, claiming that 


creditor failed to fully comply with the change owner'stat- 
ute, the federal district court held that the clear language 
of the water rights. change in ownership statute does not 
apply to mortgages, only actual transfers of ownership, 
and thus creditor's failure to comply with the statute had 
no effect on the validity of its lien on water rights. In re 
Las Uvas ‘Valley. Dairies, 598, B.R,. 305 (Bankr. D, N.M. 
-. 2019). 


Slander of title. — In a water rights dispute, a court 
properly granted summary judgment to land owners 
where a change of ownership properly reflected owner- 
ship of 519 acres of the 655 acres of land appurtenant to 
a water rights license, and therefore, the information con- 
tained in the change of ownership form was correct and 
there was no published matter which was untrue and dis- 
paraging to the opponent's water rights. Village of Wagon 


72-1-2.2. Legislative findings; declaration of purpose. 


A. The legislature hereby finds and declares that there exists a potential water shortage crisis 
in the Pecos River basin as a result’ of the requirements and obligations of the Pecos River Com- 
pact and the United States supreme court's amended decree in Texas v. New Mexico, No. 65 origi- 
nal as well as the recent droughts and the demands on this water system. 
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72-1-2.3 WATER LAW 72-1-2.3 


B. The legislature hereby finds and declares that this shortage of water and the state's 
obligation to Texas pursuant to the compact and the decree is a statewide problem affecting 
all the citizens of the state. The state is obligated under the terms of the decree to fulfill an 
obligation to repay Texas in water for any shortages of water owed to Texas by the state of New 
Mexico, 

C. . The legislature hereby finds and declares that the state's obligations extend not only to 
Texas but also to the citizens of New Mexico and their future generations to ensure adequate wa- 
ter supply. If unfulfilled, the obligations of the state to Texas could cost the state millions of dollars 
in lost revenues, employment and economic productivity. 

D. The legislature further finds and declares that to avoid the catastrophic ediisaquentes 
of failing to address immediately the problem of the Pecos river water shortage, the interstate 
stream commission is to purchase, and retire and place in a.state water conservation program 
administered by the interstate stream commission, adequate water rights over a period of years to 
increase the flow of water in the Pecos River and diminish the impact of man-made depletions of 
the stream flow and therefore meet the state's future obligations under the Pecos River Compact 
and the United States.supreme court's.amended decree in Texas v. New Mexico, No. 65 original, 
pursuant to the appropriation and the conditions set forth in Section 2 of this act. 


-History: Laws 1991, ch. 99, § 1. of the eighty-second through eighty-sixth fiscal years for 
Compiler's notes, —The phrase "Section 2 of this act", retiring water rights along the Pecos River basin for com- 
referred to in Subsection D, means Laws 1991, ch. 99, § 2. pliance with the Compact and court decree; and stated the 
Laws 1991, ch. 99, § 2, effective April 2, 1991, as conditions under which the interstate stream commission 
amended by Laws 1998, ch. 97, §1, effective June 18, 1993, shall administer the appropriations, 
appropriated $1,000,000 from the New Mexico irrigation Cross references, — For wetlands area restoration, 
works construction fund to the interstate stream’ com- see 75-8-2 NMSA 1978. 
mission for expenditure in the eighty-first fiscal year for 
purchasing water rights. along the Pecos River basin for ANNOTATIONS 


compliance with Pecos River,Compact and United States Pueblo rights doctrine unduly interferes with the 
supreme court's decree; appropriated $2,000,000 from the state's regulation of water rights. State ex rel. Martinez 


New Mexico irrigation works’ construction fund to the in- v. City of Las Vegas, 2004-NMSC-009, 135 N. M. 375, 89 
terstate stream commission in each of the eighty-second P3d 47. 


through eighty-sixth fiscal years for expenditure in each 


72-1-2.3. Lower Pecos river basin below Sumner lake water bank; 
acequia and community ditch water banks; interstate 
stream commission. 


A. The interstate stream commission may recognize a water bank established by an irrigation 
district, a conservancy district, an artesian conservancy district, a community ditch, an acequia or 

a water users association in the lower Pecos river basin below Sumner lake for purposes of compli- 
ance with the Pecos River Compact [72-15-19 NMSA 1978]. 

B. The interstate stream commission shall propose and recommend to the state engineer for 

adoption rules for recognition of a water bank that include: 

(1). criteria, terms and conditions for deposit of a water right in the bank; 

(2) terms and conditions for the accrual, pooling, exchange, assignment and conditions of 
the deposit of a water right; 

(3) procedures for recording and annual reporting of all transactions to the interstate 
stream commission and the state engineer; and 

(4) procedures for the water bank to temporarily transfer deposited water to new pur- 
poses and places of use and points of diversion without formal proceedings before the state 
engineer. 

C. A lower Pecos river basin beth Sumner lake water bank may contract with a person to 
accrue, pool, exchange, assign or lease water rights to facilitate compliance with the Pecos River 
Compact. A transaction and transfer of water by a water bank in the Pecos river basin shall: 

(1) not impair other water rights; i 
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72-1-2.4 WATER RIGHTS IN GENERAL 72-1-2.4 


(2) “not deplete water in an system above that bevel that would have occurred in the ab- 
sence of the transaction; 4 

(3) comply with state law; si 

(4) be within the same stream system or underground water source. 


History: Laws 2002, ch. 77, § 1; 2008, ch. 54, § 2; ANNOTATIONS 


2008, ch. 132, § 2. . ; ‘ 
Repeals. — Laws 2005, ch. 165, § 1 repealed Laws Remedying past failures to perform. — There is 
2003, 'ch. 54, §'3 and Laws 2003, ch, 132, § 3, which would nothing in the nature of compacts generally or of the Pe- 
have repealed this section effective December 31, 2005. cos River Compact in particular that counsels against rec- 
Cirnan releventear Wor additicnsl enactment con. tifying a failure to perform in the past as well as ordering 
cerning water banking, see 73-2-55.1 NMSA 1978. future performance called for by the compact. Tex. v. N.M., 
The 2003 amendment, effective June 20; 2003, substi- 482 U.S, 124, 107 8. Ct. 2279, 96 Li Ed, 2d 105 (1987). 
totedJkdiwabter adéral fordwvaten aset's' followirig "ditch; _ The matter of remedying past, water shortages caused 
and acequia or" in Subsection A; deleted former Subsec-.., by New Mexico's underdeliveries was returned to a special 


’ master for such further proceedings as he deemed neces- 


tion C pertaining to an acequia or community ditch estab- ; ; ; 
sary and for his ensuing recommendation as to whether 


lishing a water bank for temporarily reallocating water; 


redesignated Subsection D as present Subsection C; and) . New Mexico should be allowed to elect a monetary remedy 

deleted Subsection E which read: "All authorities pro-. . and, if so, to suggest the size of the payment and other 

vided by this act shall terminate on December 31, 2005". terms that the state must satisfy. Tex. vu N.M., 482 U.S. 
Laws 2003, ch.'54, § 2 and Laws 2003, ch. 132, § 2, both 124, 107 S. Ct. 2279, 96 L. Ed. 2d 105.(1987). 

effective June 20, 2003, enacted identical amendments to Decree ordering state to comply with compact 

this section. The section was set out.as amended by Laws and appointing river master, Tex, v. N.M., 485 U.S. 388, 

2003, ch. 132, § 2. See 12-1-8 NMSA 1978. 108 S. Ct. 1201, 99 L. Hd. 2d 450 (1988). 


72-1-2.4. Pecos river; purpose; conditions for expenditures. 


A. The purpose of this section is to achieve compliance with the Pecos River Compact [72-15-19 
NMSA 1978], establish a base flow of the Pecos river of fifty cubic feet per second at the Artesia 
bridge and provide a reliable annual irrigation supply of ninety thousand.acre-feet. of water for 
delivery of three acre-feet per acre of irrigated land in the Carlsbad irrigation district.and for ad- 
equate water to fulfill delivery requirements to the Texas state line pursuant to the Pecos River 
Compact. 

B. The interstate stream commission shall determine the need for projects to be funded with 
the appropriations for compliance with the Pecos River Compact and may expend funds forthe 
purchase of land with appurtenant water rights or rights to the delivery of water and to take other 
appropriate actions that would effectively aid New Mexico in compliance with the, United States 
supreme court amended decree in Texas v. New Mexico, No. 65 original. 

C. The interstate stream.commission shall not expend any funds for the purchase of land with 
appurtenant water rights or rights. to the delivery of.water unless. the commission has entered 
into contracts with the governing bodies of the Carlsbad irrigation district, the Pecos valley arte- 
sian conservancy district and the Fort Sumner irrigation district that specify the actions the par- 
ties agree will be taken or avoided to ensure that the expenditures will be effective toward per- 
manent compliance with New Mexico's obligations under the Pecos River Compact and amended 
decree.. 

D... Expenditures for the purchase of land with valid appurtenant water rights or rights to the 
delivery of water shall be made only from willing sellers within the lower Pecos river basin down- 
stream from Sumner reservoir for. projects that comply with the following criteria: 

(1) land with appurtenant water rights or with rights to the delivery of water shall be pur- 
chased in each of the following areas of the lower Pecos river basin: 

(a) from Sumner reservoir to Acme, to the extent that willing sellers. elect to par- 
ticipate and any affected irrigation district agrees to change its operations, as necessary, so the 
acquired rights effectively increase downstream flows of the Pecos river; 

(b) from Acme to Brantley dam; and 

(c) with first priority placed in the area from Brantley dam to the state line contin- 
gent upon the adjudication or settlement of the surface water claims by or within the Carlsbad 
irrigation district; 
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72-1-2.4 WATER LAW —-72-1-2.4 


(2) the interstate stream commission shall purchase with the first available funding six 
thousand acres of land having rights to the delivery of water by the [Carlsbad irrigation] district 
or valid appurtenant water rights in approximately equal purchase increments from: 

(a) assessed land within the Carlsbad irrigation district; and 
(b) irrigated land located between Brantley dam and Sumner reservoir; and 

(8) subsequent to the purchase of the first six thousand acres of land, the interstate stream 
commission shall use all future appropriations that are available for the purchase of land with ap- 
purtenant water rights or rights to the delivery of water such that no more than one acre of land 
within the Carlsbad irrigation district may be purchased for every three acres of land purchased. . 
between Brantley dam and Sumner reservoir. 

E. The interstate stream commission shall prepare a comprehensive request for bids from 
owners of land with appurtenant water rights or rights to the delivery of water, shall evaluate and 
compare the bids and shall make offers to contract in response to the bids. The request for bids 
shall: 

(1) provide for competition among the owners .of land from whom bidet are requested to sell 
their land with appurtenant water rights or rights to the delivery of water; 

(2) contain criteria to address the priority of the purchases based on the effectiveness of 
the purchased land with appurtenant water rights or rights to the delivery of water in increasing 
the flows of the Pecos river and to address the different value of water rights associated with the 
degree of seniority of the water rights; 

(3) provide for the purchase of up to six thousand acres of land assessed by the Carlsbad 
irrigation district having rights for the delivery of water; and 

(4) provide for the purchase of land upstream from the Carlabad irrigation district in 
amounts necessary to comply with the requirements of this section. 

F. The interstate stream commission shall evaluate all bids and shall offer to contract with 
all sellers whose offers to sell comply with the criteria required by this section, comply with the 
bid conditions and are determined by the interstate stream commission to be most advantageous 
to increase the flows of the Pecos river and comply with the Pecos River Compact and amended 
decree. 

G. Contracts shall be contingent upon the interstate stream commission receiving sufficient 
appropriations to close the purchases. 

H. In the event the interstate stream commission determines that the total Pecos river rights 
it has purchased with appropriations made by the legislature for that purpose are in excess of 
those rights permanently needed for compliance with New Mexico's obligations under the Pecos: 
River Compact, then the commission shall offer the excess land with appurtenant water rights or 
rights to the delivery of water first to the original owner at the original point of diversion and for 
the original place and purpose of use. Lands shall be offered for sale in the order in which they 
were acquired by: 

(1) sending a written offer to sell to the last known address of the owner by certified mail, 
which offer shall remain open for at least sixty days from the date of the mailing; 

(2) including in the offer to sell a notice that if the offer is not accepted by the original 
owner within a stated time pursuant to this subsection, the offer will be deemed rejected and auto- 
matically withdrawn and made available for purchase at the current market price; and 
(3) depositing the revenue from sales into the New Mexico irrigation works construction 


fund. 
History: Laws 2002, ch. 94, § 2. ANNOTATIONS 
Effective dates. — Laws 2002, ch. 94 contained no ef- ‘ ; 
fective date provision, but, pursuant to N.M. Const., art. Purchase of water rights. — Section 72-1-2.4 NMSA 
IV, § 23, was effective May 15, 2002, 90 days after adjourn- 1978, which appropriates funds to purchase land with ap- 
ment of the legislature, purtenant water rights or rights to the delivery of water 
Bracketed material. — The bracketed material was asa substitution for enforcement of priorities, does not 
inserted by the compiler and is not part of the law. } violate the anti-donation clause because the state receives 
Cross references. — For New Mexico irrigation works present value for its purchase even though subsequent 
construction fund, see 72-14-23 NMSA 1978. priority calls may diminish the value. State ex rel. State 


Eng'r v. Lewis, 2007-NMCA-008, 141 N.M. 1, 150 P.3d 375, 
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72-1-2.5 WATER RIGHTS IN GENERAL 72-1-2.6 


Authority to approve water resource manage- | The matter of remedying past water shortages caused 
ment plan. — A district court has the authority under _ by New Mexico's underdeliveries was returned to a special 
Section 72-4-19 NMSA 1978 to approve a water resource master for such further proceedings as he deemed neces- 
management plan that is authorized by this section. State sary and for his ensuing recommendation as to whether 
ex rel, State Eng'r v. Lewis, 2007-NMCA-008, 141 N.M, 18, New Mexico should be allowed to elect a monetary remedy 
150 P.3d 375. and, if so, to suggest the size of the payment and other 

Remedying past failures to perform. — There is terms that the state must satisfy. Tex. v. N.M., 482 US. 
nothing in the nature of compacts generally or of the Pe- 124, 107 S. Ct. 2279, 96 L. Ed. 2d 105 (1987). 
cos River Compact in particular that counsels against rec- Decree ordering state to comply with compact 
tifying a failure to perform in the past as well as ordering and appointing river master. Tex, v. N.M., 485 U.S. 388, 
future performance called for by the compact. Tex. v. N.M., 108 S. Ct. 1201, 99 L. Ed. 2d 450 (1988). 


482 US. 124, 107 S. Ct. 2279, 96 L. Ed..2d 105 (1987). 


72-1-2.5. Pecos river basin land management fund. 


The "Pecos river basin land management fund" is created in the state treasury. The fund 
shall consist of appropriations, grants, donations or bequests to the fund, income from land and 
water rights purchased pursuant to Chapter 72, Article 1 NMSA 1978; revenue from land sold 
pursuant to Chapter 72, Article 1 NMSA 1978 and income from investment of the fund or money 
otherwise accruing to the fund. Money in the fund shall be invested pursuant to Chapter 6, 
Article 10 NMSA 1978. The interstate stream commission shall adopt rules for managing the 
land, for depositing revenues from the land and to administer the fund, and money in the fund 
is appropriated to the commission to manage the land purchases pursuant to Section 72-1-2.4 
NMSA 1978 and to manage augmentation well fields in the lower Pecos river basin. Money in 
the fund shall not revert to any other fund at the end of a fiscal year. Money in the fund shall 
be disbursed on warrants signed by the secretary of finance and administration pursuant to 
vouchers signed by the director of the interstate stream commission or the director's authorized 
representative." 


History: Laws 2006, ch. 77, § 1; 2008, ch. 22, § 2. revenue from land sold pursuant to Chapter 72, Article 1 
The 2008 amendment, effective February 27, 2008, NMSA 1978 to the fund. 
added income from land and water rights purchases and 


72-1-2.6. Pecos river; purchase of additional water rights. 


A. In addition to the land with appurtenant water rights or rights to the delivery of water ac- 
quired pursuant to the provisions of Section 72-1-2.4 NMSA 1978, the interstate stream commis- 
sion may expend funds for the purchase of water rights or rights to the delivery of water without 
acquiring the surface of the land to which the water rights or rights to the delivery of water are ap- 
purtenant. No such expenditure shall be made unless the commission has entered into contracts 
with the governing bodies of the Carlsbad irrigation district, the Pecos valley artesian conservancy 
district and the Fort Sumner irrigation district that specify the actions the parties agree will 
be taken or avoided to ensure that the expenditures will be effective toward permanent compli- 
ance with New Mexico's obligations under the Pecos River Compact Boetaae to Section 72-15-19 
NMSA 1978 and the amended decree. 

B. Expenditures for the purchase of water eae or rights to the delivery of water pursuant to 
this section shall be made only from willing sellers in accordance with the following criteria: 

(1) the water rights or rights to the delivery of water are located within the Carlsbad ir- 
rigation district, the Roswell artesian basin, the Pecos valley artesian conservancy district or be- 
tween the Acme gauge to and including the Fort Sumner irrigation district; 

» (2) the transactions through which the commission purchases the water rights or rights 
to the delivery of water are conducted in compliance with procedures set forth in Subsections F 
and G of Section 72-1-2.4 NMSA 1978, except that the resulting contracts shall not require the 
commission to purchase the land to which the water Gents or rights to the delivery of water are 
appurtenant; and 
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72-1-8 WATER LAW . 72-1-3 


(3) land from which water rights or the rights to the delivery of water are severed shall be 
subject to deed restrictions to ensure that no new water development or use, including the drilling 
of domestic wells pursuant. to Sections 72-12-1.1, 72-12-1.2.and 72-12-1.3 NMSA 1978, occurs-on 
the land without transfer of valid, existing water rights and that notice of such deed restrictions 
shall be recorded in the real property records of the county in which the land is located and pro- 
vided to the state engineer; provided that the commission shall not be responsible for the estab- 
lishment of cover vegetation or the ongoing maintenance of the land.’ 

C. Water rights or rights to the delivery of water purchased by the commission pursuant to this 
section shall be included in the calculation of the ratio mandated by Section 72-1-2.4 NMSA 1978, - 

D. Ifthe interstate stream commission determines that ownership of all or any part of the sur- 
face of land acquired by the commission pursuant to Section 72-1-2.4 NMSA 1978 is not necessary 
or desirable, the commission may offer the land for sale, in accordance with state Jaw. ‘The land 
may be offered for sale by sending a written offer to sell, by certified mail, to the party from whom 
the commission purchased the land at the party's last known address. The offer shall remain open 
for at least sixty days from the date of mailing. The offer shall include a notice that, if the offer is 
‘not. accepted by the prior owner within the time stated pursuant to this section, the offer will be 
deemed rejected and automatically withdrawn and the land may be made available for purchase 
by third parties in accordance with state law. Land sold pursuant to this section shall be subject 
to deed restrictions to ensure that no new water development or use, including the drilling of do- 
mestic wells pursuant to Sections, 72-12-1.1, 72-12-1.2 and 72-12-1.3 NMSA 1978, occurs on the 
land without transfer of valid, existing water rights and that notice of such deed restrictions shall 
be recorded in the real property records of the county in which the land is located, and provided. 
to the state engineer. The revenue from the sale shall be deposited into the Pecos river basin land 
management fund. 

E. Ifthe interstate stream commission determines that the total water rights and the rights 
to the delivery of water purchased pursuant to Chapter 72, Article 1 NMSA 1978 are in excess of 
those rights permanently needed for New Mexico's obligations under the Pecos River Compact, the 
commission shall offer the excess water rights for sale in me manner set forth in Section ah 1-2.4 
NMSA 1978. 


History: Laws 2008, ch. 22, § 1. Emergency clauses. — Laws 2008, ch. 22,.§ 3 con- 
tained an emergency clause and was approved February 
27, 2008. 


72-1-3. Declaration of water righté vested prior to 1907; form; contents; 
verification; filing; recording; presumption. 


Any person, firm or corporation claiming to be an owner of a water right which was vested 
prior to the passage of Chapter 49, Laws 1907, from any surface water source by the applica- 
tions of water therefrom to beneficial use, may make and file in the office of the state engineer 
a declaration in a form to be prescribed by the state engineer. setting forth the beneficial use to 
which said water has been applied, the date of first application to beneficial use, the continuity 
thereof, the location of the source of said water and if such water has been used for.irrigation 
purposes, the description of the land upon which such water has been so used and the name of 
the owner thereof. Such declaration shall be verified but if the declarant cannot.verify the same 
of his own personal knowledge he may do so,on information and belief. Such declarations so 
filed shall be recorded at length in the office of the state engineer and may also be.recorded. in 
the office of the county clerk of the county wherein the diversion works therein described are 
located. Such records or copies thereof officially certified shall be prima facie evidence oh the 
truth of their contents. 


History: 1953 Comp., § 75-1-2.1, enacted by Laws 


72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 
1959, ch. 222, § 1; 1961, ch. 250, § 1. 72-4-1, 72-4-18, 72-4-15, 72-4-17 to 72-4-19, 72-5-1, 72- e. 
Compiler's notes. — The provisions of Laws 1907, 8, 72-5-4, 72-5- 6 to 72-5-24, 72-5-26 to 72-5-28, 72-5-33, 


ch. 49, are presently compiled as 19-7-26, 72-1-1, 72-1-2, 
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72-7-1 to 72-7-3, 72-8-1 to 72-8- 6, 72-9-1 to 72-9- 3 NMSA Community ditch commissioners do not condemn 
1978. land by filing declaration of water rights hereunder. 
Cross references. — For filing and sta tots of 1969 Op. Att'y Gen. No. 69-96. 
changes of ownership in water rights, see 72-1-2.1 NMSA Law reviews. — For article, ''Water Rights Problems 
1978. in the Upper Rio Grande Watershed and Adjoining Areas," 
For the state engineer, see 72-2-1 NMSA 1978. see 11 Nat. Resources J. 48 (1971). 
Ta For note, "New Mexico's National Forests and the Im- 
. ANNOTATIONS plied asap Doctrine," see 16 Nat: Resources J. 975 
Effect of declarations. — Admission of the declara- (1976), i 
tions called for by this section would at most satisfy the For article, Prior Appropriation, Impairment, Replace- 
burden of going forward; it would satisfy the burden of Cae Models and Markets," see 23 Nat. Resources J. 25 
proof only if not rebutted by the state. Because these dec- 
larations go to the flood flows, and groundwater is not a Am. Jur. 2d,,A.L.R.. and C.J.S. references. — 93 


source of flood flow, there can be no relation back on such C.J.S. Waters § 184, 


flood flow. State ex rel. Martinez v. Lewis, 1994-NMCA-100, 
118 N.M. 446, 882 P.2d 37. 


72- 4. 4, [Dadtivation of water rights vested prior to oa force and 
effect of prior declarations.] 


Declarations heretofore filed in substantial compliance with Section’ 1 [72-1-3 NMSA 1978] 
hereof shall be recognized as of the same force and effect as if filed after the taking effect of this act 
[72-1-3 and 72-1-4 NMSA 1978]. 


History: 1953 Comp., § 75-1-2.2, ppacted by Laws Am, Jur, 2d, A.L.R., and C.J.S. references, — 93 
Sei ch, 222, § 2. dai ' . C.J.S. Waters § 184, ; 


ANNOTATIONS” 


Law reviews. — For artiale’ "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 
‘see 11 Nat. Resources J: 48 (1971). 


72-1-5. Eminent domain; entry on property. 


The United States, the state or any person, firm, association or ediporation may exercise the 
right of eminent domain, to take.and acquire property [and] right- of-way [rights-of-way] for 
the construction, maintenance and operation of reservoirs,’ canals, ditches, flumes, aqueducts, 
pipelines or other works for the storage or conveyance of water for beneficial uses, including the 
right to enlarge existing structures, and to use the same in common. with the former owner; any 
such right-of-way for canal; ditch, pipeline or other means ' for the conveyance of water shall in 
all cases be so located as to do the least damage to private or public property consistent with 
proper use and economical construction, Such property. and right-of-way shall be. acquired in 
the manner provided by the Eminent Domain Code [42A-1-1 through 42A-1-33 NMSA 1978]. 
Subject to the provisions of Sections 42A-1-8 through 42A-1-12 NMSA 1978, the engineers and 
surveyors of the United States, the state and of any person, firm or corporation shall have the 
right to enter upon the lands and waters of the state and of private persons and of private ‘and 
public corporations, for the purpose of making hydrographic surveys and examinations and 
surveys necessary for selecting and locating suitable sites and routes for reservoirs, canals, 
pipelines and other waterworks. 


History: Laws 1907, ch. 49, § 3; Code 1915, § 5656; ANNOTATIONS 
C.S. 1929, § 151-103; 1941 Comp., § 77-103; 1953 
Comp., § 75-1-3; Laws 1981, ch. 125, § 54. 

Bracketed material. — The bracketed material ‘was 
inserted by the compiler and is not part of the law. 

Cross references, — For constitutional provision. re- 
lating to eminent domain, see N.M. Const., a IT, § 20, © 043, 81 N.M. 414, 467 P.2d 986. 


FE : ; i Water is placed i in unique category in state consti- 
1 eens mers "sae? Saag a Sapp pire ae anie’ tution. Kaiser Steel Corp. v. W.S. Ranch Co.,,1970-NMSC- 


043, 81 N.M. 414, 467 P.2d 986. 
Question of "public interest" is judicial one, pre- 
sumption being that a use,is public if the legislature has 


Constitutionality. — Beneficial use of water is a f pubs 
lic use;/and condemnation of a right-of-way to make such 
beneficial use possible does not violate N.M. Const., art. 
II, § 20, Kaiser Steel Corp. v. W.S. Ranch Co,,'19'70-NMSC- 


For appraisal of land taken upon reconstruction of 
ditch, see ie 2-57 to 73-2-62 NMSA 1978. 
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declared it to’be such: Kaiser Steel Corp. v. W.S: Ranch Co., 
1970-NMSC-043, 81 N:M. 414, 467 P.2d 986. 

Legislature in this section has impliedly declared the 
conveying of water for beneficial uses to be a "public use." 
Kaiser Steel Corp. v..W.S. Ranch Co., 1970-NMSC-043, 81 
N.M. 414, 467 P.2d 986. 

Scope of right. — Terms of this deotidé antl Section 
72-5-15 NMSA 1978 are broad, and include every person 
having a water right, and there is nothing in terms of ei- 
ther section restricting class of persons entitled to enjoy 
right of condemnation to those persons who are seeking 
either to initiate a right, or whose rights are regulated by 
terms of the act, Pueblo of Isleta v. Tondre, 1913-NMSC- 
067, 18 N.M. 388, 1387 P. 86. 

A right- of-way over private property for the use of a wa- 
ter right is limited to "storage or conveyance" of the water 
but does not include the right to move cattle to the water 
and incidentally have them graze along the way. Walker 
v. United States, 2007-NMSC-038, 142 N.M. 45, 162 P.3d 
882. 

Private property cannot be taken for ditch with- 
out payment. — Fact that ditch commissioners are given 
right to alter, change location of, enlarge, extend or recon- 
struct ditch under conditions set forth in Section 73-2-56 
NMSA 1978 cannot be construed as giving them authority 
to take private property for such uses without just com- 
pensation, contrary to N.M. Const., art. IT, § 20, and with- 
out regard to statutory procedures. Marjon v. Quintana, 
1971-NMSC-045, 82 N.M. 496, 484 P.2d 338. 

Recovery of damages was property owner's ex- 
clusive remedy where corporation appropriated private 
property to provide right-of-way for beneficial use of wa- 
ter'prior to condemnation proceeding. Kaiser Steel Corp. 
v. W.S. Ranch Co., 1970-NMSC-043, 81 N.M. 414, 467 P.2d 
986. 

Irrigation right-of-way. — Individual with only a 
permissive license to use an old highway borrow ditch had 
no right to have irrigation ditch constructed and relocated 
at public expense on private lands of another upon the 
widening of the road; if he wanted an irrigation right-of- 
way he could seek acquisition thereof by condemnation 
pursuant ‘to this section and 73-2-1 NMSA 1978 et seq. 
Board of Cnty.-Commt'rs.v.,Sykes, 1964-NMSC-183,.. 74 
N.M. 435, 394 P.2d 278. 

Dam and reservoir. — Interstate stream commission 
was entitled to'institute proceedings in name of state for 
condemnation of land for.erecting-a dam and reservoir to 
impound and conserve water. State ex rel. Red River Valley 
Co. v. Dist. Ct., 1985-NMSC-085, 39 N.M. 523, 51 P.2d 239. 

Municipality may not condemn operating ace- 
quia to build public street in its place, since ditch is 
already serving public purpose, City of Albuquerque v. 
Garcia, 19138-NMSC-006, 17 N.M. 445, 130 P. 118; City of 
Raton v. Pollard, 270'F. 5 (8th Cir, 1920), distinguished. 

_ Court of appeals erred in refusing to stay federal 
court action in diversity suit alleging that individual who 
claimed authority under this section to use water rights 
granted by state was guilty of trespass, until state law is- 
sues could be settled in a declaratory judgment suit then 
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pending in state court. Kaiser Steel Corp. v. W.S. Ranch 
Co,, 391 U.S. 593, 88 S. Ct. 1753, 20 L. Ed. 2d 835 (1968). 

Appropriation of unused waters. — Under N.M. 
Const. and this section, company operating ditch or canal 
for irrigation purposes under Laws 1887, ch. 12 (Section 
62-2-1 NMSA 1978 et seq.), cannot prevent another from 
exercising right of eminent domain to enlarge the existing 
structure so that he may have beneficial use of waters not 
appropriated by prior claimant. 1915-16 Op. Att'y Gen. 
No. 15-1508. 

Community ditches. — Since community ditches are 
political subdivisions of the state under the power of emi- - 
nent domain they may condemn land for the construction 


‘ of ditches. 1969 Op. Att'y Gen. No, 69-96. 


Section does not specifically authorize condem- 
nation of public property. 1969 Op. Att'y Gen. No. 69- 
96. 

Specific statutes on condemnation of ditch con- 
trol over more general condemnation statute for water 
facilities found in this section. 1969 Op. Att'y Gen. No. 69- 
96. 

Private property cannot be taken for ditch with- 
out payment of just compensation. 1969 Op. Att'y Gen. 
No. 69-96. 

Inverse condemnation. — If ditch commissioners 
take land without initiating condemnation proceedings, 
landowner may institute his own suit for inverse condem- 
nation and receive just compensation for the taking. 1969 
Op. Att'y Gen. No. 69-96. 

Removal of ditch to widen highway. — Where a 
privately owned irrigation ditch or a community acequia 
or ditch interferes with widening of public highway, there 
being no other means of providing safe and convenient 
travel on the right-of-way, state highway commission 
[state transportation commission] could require removal 
of ditch or acequia under eminent domain, as rule that 
property devoted to one public use cannot be condemned 
for another public use has ne application against the soy- 
ereign. 1951-52 Op. Att'y Gen. No. 52-5624. 

Law reviews. — For article, "Water Rights Problems 


in the Upper Rio Grande Watershed and Adjoining Areas," 


see 11 Nat. Resources J. 48 (1971). 

For comment, "New Mexico's Mine Dewatering Act: The 
Search for Rehoboth," see 20 Nat. Resources J. 653 (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Eminent Domain § 202 et seq. 

Private owner, exercise of eminent domain for purpose 
of irrigating land of, 9 A.L.R. 583, 27 A.L.R. 519. 

Pollution of water of well as result of flooding of prop- 
erty under right of eminent domain, 106 A.L.R. 989. 

Obstruction or diversion of, or other interference with, 
flow of surface water as taking or damaging property 
within constitutional provision against taking or damag- 
ing without compensation, 128 A.L.R. 1195. 
- Highway officers' personal liability for interference with 
water rights, in construction or maintenance of highway, 
27 A.L.R.3d 794. 

29A C.J.S. Eminent Domain § 38. 


All currents and sources of water, such as springs, rivers, ditches and currents of water flowing 
from natural sources in the state of New Mexico, shall be and they are declared free; in order that 
all persons traveling in this state shall have the right to take water therefrom for their own use, 
and that of the animals under their charge: provided, that the word traveler, shall not in any man- 
ner extend to persons who travel with a large number of animals; for in that case they shall not 
use the water of any spring belonging to any individual, without having first obtained the express 
consent of the owner. And it is further understood, that if any person in transit or traveling, at the 
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time of using»any of the water mentioned; shall cause any injury to the fields, planted lands or 
private property of any person; he shall pay to the party injured all damages that may have been 
done: provided, further, that this article shall in no manner apply to wells in this state: provided, 
further, that this article shall not be applicable to ponds or reservoirs of water, that persons may 
construct for their own proper use and benefit, and no person under pretext of title to said sources, 
springs; rivers: or ditches, shall have the right to embarrass and hinder, or molest any transient 
person or traveler in or at the time of taking the water gate his properuse’and giving water to his 


animals,’ De Lom 


| History: Laws 1876, ch. 41, §.1; C.L.:1884, § 49; :C.L, 
1897,,§, 52; Code 1915, § 5812; C. S. 1929, § 151-1001; 
1941 Comp., § 77-104; 1953 Comp., § 75- ‘A. 

Compiler's notes. — The 1915 Code compilers substi- 
tuted "this article" for "this act," presumably referring to 
Code 1915, ch, 114, art. VII, the provisions of which are 
presently compiled as 72-1-6, 72-1-7 NMSA 1978. 

Cross references, — For use of public land for range 


ANNOTATIONS 


Private ownership of water in public streams was 
prohibited by this section, and a right to use of such wa- 
ters for beneficial purposes was given to those who appro- 
priated and applied them to such uses. Millheiser v. Long, 
1900-NMSC-012, 10 N.M. 99, 61 P. 111. 

Am. Jur, 2d, AL. R. and C. J.S. references, — 78 Am. 


without owning water right, see 19-3-13 to 19-3-15 NMSA 


Jur, 2d Waters 88 87 to 89. 
1978. 


72-1-7. [Interfering with traveler's use of water; penalty.] 


Hereafter, if any person or persons, shall embarrass, hinder and molest. any person or persons 
at the time they may wish to take the water for their animals, and shall claim or demand of the 
traveler any compensation for the, use of the water, such person or persons on conviction thereof, 
before the court of’a:justice of the peace [magistrate] or district judge, shall be fined in a sum not 
less than twenty-five dollars. [($25.00)], nor more than fifty dollars ($50. 00)], and shall be liable to 
pay all the damages caused thereby to the,person so hindered. | 


History: Laws 1876, ch. 41, § 2; C.L. 1884, § 50; C.L. 
1897, § 53; Code 1915, § 5813; C.S. 1929, § 151-1002; 
1941 Comp. «5 § 77-105; 1953 Comp. »» § 75-1-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. The 


office of justice of the peace was abolished, and the pow- 
ers and duties thereof transferred to thes magistrate court. 
ae 35-1-38 NMSA 1978. 


72-1-8. Camping, trailer, recreational or motor vehicle parking 
prohibited. 


It is unlawful for a person to camp, or to park a trailer, recreational vehicle or motor vehicle 
within three hundred yards of a manmade water hole, a water well or a watering tank used by 
wildlife or domestic stock, without the prior consent of the owner of the land, the person in lawful 
possession of the land or the authorized representatives of either. Any’person violating the provi- 
sions of this section is guilty of a misdemeanor and upon conviction shall be fined in an amount 
not to exceed one hundred dollars ($100). 


Cross references. — For authority of conservation 
officers to enforce these provisions under emergency cir- 
cumstances, see 17-2-19 NMSA 1978. 


History: 1958 Comp., § 75-1-6, enacted by Laws 
1965, ch. 36, § 1; 1975, ch. 47, § 1; 1979, ch. 151, § 1. 


72-1-9. Municipal, county, member-owned community water systems, 
school district and state university water development | 
plans; preservation of municipal, county and state 
university water supplies. 


A. Itis recognized by the state that it promotes the public welfare and the conservation of wa- 
ter within the state for municipalities, counties, school districts, state universities, member-owned 
community water systems, special water users’ associations and public utilities supplying water to 
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municipalities or counties to plan for the reasonable development and use of water resources. The 
state further recognizes the state engineer's administrative policy of not allowing municipalities, 
member-owned community water systems, counties and state universities to acquire and hold un- 
used water rights in an amount greater than their reasonable needs within forty years. | 

B. Municipalities, counties, school districts, state universities, member-owned community wa- 
ter systems, special water users’ associations and public utilities supplying water to municipalities 
or counties shall be allowed a water use planning period not to exceed forty years, and water rights 
for municipalities, counties, school districts, state universities, member-owned community water 
systems, special water users' associations and. public utilities supplying water to such municipali- 
ties or counties shall be based upon a water development plan the implementation of which shall 
not.exceed. a forty-year period from the date of the application for an appropriation or a change of 
place or purpose of use pursuant to a water development plan or for preservation of a municipal, 
county, school district, member-owned community water system or state university water supply 
for reasonably projected additional needs within forty years. 


History: 1978 Comp., § 72-1-9, enacted by Laws : ; ANNOTATIONS 


1985, ch. 198, § 1; 1990, ch. 40, § 1; 1999, ch. 40, § 3; d . 2b . : 

ZOD, chs 7ay6 4,800, oh AGN £1, sn0bpeh eden eee eee aes poewne 8 ‘ealdems ha OH See 
f exico water law. State ex rel. Martinez v. O, . 

. sae Pea de 8 me the state engineer, see 72-2-1 gas, 2004-NMSC-009, 135 N.M. 375, 89 P. 3 447. ia 

The 2006 amendment, effective May 17, 2006, pro- Pueblo rights doctrine interferes with the-necessity 
vided in Subsection A that it promotes the public welfare of utilizing water for the maximum benefits. State ex rel. 
and conservation of water for school districts to plan for Martinez v. City of Las Vegas, 2004-NMSC-009, 135 N.M. 
development and use of water resources; and provided in ab, 89 P.3d 47. Ae ae 7 var i 
Subsection B that school districts shall be allowed a water "Reasonable time Neng? municipality may be given 
use planning period and water rights based on a develop- a more substantial reasonable time" for its population 
ment plan not to exceed forty years. growth than a typical water user would have to complete 

The 2003 amendment, effective July 1, 2003, substi- an appropriation. State ex rel. Martinez v. City of Las Ve- 
tuted "special" for "municipal" throughout the section, gas, 2004-NMSC-009, 185 N.M. 375, 89 P.3d 47. 

The 2000 amendment, effective March 6, 2000, in- Law reviews. — For comment, "The Federal Power 
serted "municipal water users' associations" in Subsec- Act and Western Water Law - Can States Maintain Their 
taemen Aneto ds Eis Own Water Use Priorities?", see 27 Nat. Resources J, 218 

The 1999 amendment, effective June 18, 1999, in- (1987). Ts 
serted "member-owned community water systems" in the For note, "Recent Developments in the El, Paso/New 
catchline and throughout the section, and deleted "and Mexico Interstate Groundwater Controversy - The Con- 
recognizes that this administrative policy was incorpo- stitutionality of New Mexico's New Municipality Water 
rated into law by Chapter 2 of Laws 1983" at the end of Planning Statute," see 29 Nat. Resources J. 223 (1989). 
Gihsestion ae Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am, 

The 1990 amendment, effective February 28, 1990, in- Jur. 2d Waterworks and Water Companies §§ 23 to 25. 
serted the references to "state university" and "state uni- 94 C.J.S, Waters §§ 228 to 230. 


versities" in the catchline and throughout the section and 
made minor stylistic changes. ° 


72-1-10. Water utility authority; created; membership; administration 
of utility. 


A. The "Albuquerque-Bernalillo county water utility authority" is created. The membership 
of the board of directors of the authority shall consist of seven members. The municipal mem- 
bers shall be the mayor and three city councilors appointed by the Albuquerque city council. The 
county members shall be three county commissioners appointed by the Bernalillo county board of 
county commissioners. A city councilor member shall designate another city councilor to serve in 
the member's absence. A county commissioner member shall designate another county commis- 
sioner to serve in the member's absence. The mayor shall designate the chief executive officer of 
the municipality, a city councilor or a county commissioner to serve in the mayor's absence. City 
councilors shall serve one-year terms at the city council president's discretion. County commis- 
sioners shall serve one-year terms at the county commission chairman's discretion. The authority 
is subject to the state Procurement Code and other applicable state laws. The authority is a public 
body politic and corporate, separate and apart from the city of Albuquerque and Bernalillo county. 
The authority is a political subdivision of the state. 

B. The authority: ; 
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(1) shall set policy and regulate, supervise and administer the water and wastewater util- 
ity of Albuquerque and Bernalillo ba ane including the determination and imposition of rates for 
services; 

(2) is granted all powers necessary and appropriate to carry out and effectuate its public 
and corporate purposes, including the authority to adopt procedural rules; and 

(3) is authorized to use city or county procurement processes or to contract with the city or 
county to further its public and corporate purposes. 

C. The authority may acquire, maintain, contract for, condemn or protect water and wastewa- 
ter facilities. The city of Albuquerque and Bernalillo county may delegate any additional power or 
duty conferred by Sections 3-27-2 and 3-27-3 NMSA 1978 to the authority to exercise and admin- 
ister. ; 

D. Inexercising its power to acquire, maintain, contract for or condemn water and wastewater 
facilities, the authority shall not act so as to physically isolate and make nonviable any portion of 
the water or wastewater facilities, within or outside of Bernalillo county. 

E. .The authority may adopt resolutions and rules necessary to exert the power conferred by 
this section. 

F.. For the purposes of acquiring, Taye Aa contracting for, condemning or protecting wa- 
ter and wastewater facilities, the jurisdiction of the authority extends within and outside of the 
boundaries of Bernalillo county to the territory physically occupied by the water and wastewater 
facilities and to privately owned water and wastewater facilities interconnected to the utility sys- 
tem. The authority may: 

(1) acquire, maintain, contract for or condemn facilities for the polieoncee treatment and 
disposal of wastewater; 

(2) .condemn private property for the construction, maintenance and operation of wastewa- 
ter facilities; and 

(3) acquire, maintain, contract for or condemn for use as part of the utility eae pri- 
vatiels! owned water and wastewater facilities used for the collection, treatment and disposal of 
wastewater of the authority or its customers. 

G. The authority is subject to: 

(1). the limitations imposed by Section 72-1-9 NMSA 1978 regarding water rights obtained 
or water rights condemned'pursuant to a water development plan; 

(2). the BEES pie of the Eminent Domain Code [42A-1-1 through 42A-1-33 NMSA 1978]; 
and 

(3) tha provisions of Chapter 72 NMSA 1978 regarding any change fe the point:of diver- 
sion or the place or purpose of use of any water right to any place selected by the authority in order 
to make the water available to the authority. 

~H. The authority is liable to the condemnee pursuant to the provisions of the Eminent Domain 
Code for the value of a water right as well as the market value of real property to which the water 
right is appurtenant if: 

(1) the authority condemns water rights, either within or outside of the boundaries of Ber- 
nalillo county that are appurtenant to real property that has been in active agricultural operation; 
and prs 

(2) the condemnation of the water right by the authority requires the permanent retire- 
ment from agricultural operation of some or all of the real property to which the water rights are 
appurtenant. 

I. The authority is not subject to the jurisdiction of or approval from the public regulation com- 
mission. The authority is not subject to the provisions of the Public Utility Act [Chapter 62, Ar- 
ticles 1 through 6 and 8 through 13 NMSA.1978]. The authority is granted a water use planning 
period not to exceed forty years as set forth in Section 72-1-9 NMSA 1978. 

J. The city of Albuquerque or Bernalillo county may, by ordinance or resolution, grant the au- 
thority a franchise for the operation, construction and maintenance of the utility system and for 
the use and rental of rights of way in exchange for consideration. 

K. The authority may issue utility system revenue bonds and obligations pursuant to the Pub- 
lic Securities Short-Term Interest Rate Act [6-18-1 through 6-18-16 NMSA 1978] for acquiring 
real and personal property needed for the utility system and for extending, enlarging, renovating, 
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repairing or otherwise improving water facilities and wastewater facilities or for any combination 
of these purposes. The authority may issue revenue anticipation notes with maturities not exceed- 
ing thirteen months upon terms approved by the board of directors. The authority may pledge 
irrevocably net revenues from the operation of the utility system for payment of the principal, 
premiums and interest on the revenue bonds or other obligations. It is unlawful to divert, use or. 
expend money received from the issuance of utility system revenue bonds for any purpose other 
than the purpose for which the utility system revenue bonds were issued. Obligations, including 
bond. anticipation notes, issued pursuant to the Public Securities Short-Term Interest Rate Act 
shall be sold pursuant to the terms of that act. Utility system revenue bonds: 

(1) may have interest, appreciated principal value or any part thereof payable at Piha! dee 
or at maturity as the authority determines; 

(2) may be subject to prior redemption at the authority's option at such time and upon sfich 
terms and conditions with or without the payment of a premium as:determined by the authority;: 

(3) may mature at any time not exceeding fifty years after the date of issuance; 7 

(4) . maybe serial in form and maturity or may consist of one bond payable at one time or 
in installments or may be in another form as determined by the authority; 

(5) shall be sold for cash at above or below'par and at a price that results in a net effective 
interest rate that does not exceed the maximum permitted by the Public Securities Act [6- saiies 
through 6-14-3 NMSA 1978]; and: 

(6) may be sold at a public or \ihesdtiated sale. 

L. The bonds authorized by the authority and their income shall be exempt from all taxation 
by the state or its political subdivisions. 

M. The members of the board of directors of the authority may adopt a resolution declaring 
the necessity for the issuance of utility system revenue bonds or other obligations and may autho- 
rize the issuance of utility system revenue bonds or other obligations by an affirmative vote of a 
majority of all members of the board of directors of the authority. Utility revenue bonds and the 
resolution authorizing their issuance shall not be subject to the approval of the public regulation 
commission pursuant to Section 3-23-3 NMSA 1978 or subject to voter os hoe pursuant to Sec- 
tion 3-23-2 NMSA 1978. 

N. Except for the purpose of refunding previous utility system revenue bond issues, the au- 
thority may not sell utility system revenue bonds payable from pledged revenues after the expira- 
tion of three years from the date of the resolution authorizing their issuance. Any period of time 
during which a utility system revenue bond is in litigation shall not count toward the determina- 
tion of the expiration date of that issue. 


History: Laws 2003, ch. 437, § 1; 2005, ch. 345, § 1. contract with the city or county to further its purposes; 


The 2005 amendment, effective, June 17; 2005, pro- deleted former Subsection C which provided for separate 
vided in Subsection A that the membership of the board —_—_ accounts for money received by the authority; deleted for- 
shall consist of seven members including the mayor and * ~~ mer Subsection B, which provided for the transfer of the 
city councilors appointed by the Albuquerque city coun- Albuquerque utility to the authority, assumption of debts, 
cil, that the county members shall be appointed by the rights of bondholders, refunding of bonds, assumption of 
Bernalillo county commissioners, that a city councilor contracts and the audit of the Albuquerque utility prior to 
member shall designate another city councilor to servein  _—_ transfer to the authority; added Subsection C to provide 
the member's absence, that a county commissioner shall that the authority may acquire, maintain, contract for, 
designate another commissioner to serve in the member's condemn or protect water and wastewater facilities and 
absence, that the mayor shall designate the chief execu- that Albuquerque and Bernalillo county may delegate ad- 
tive officer of the municipality, a city councilor or a county ditional powers and duties to the authority; added Subsec- 
commissioner to serve in the mayor's absence, that city tion D to provide that the authority shall not act so as to 
councilors shall serve one-year terms at, the city council physically isolate and make nonviable any portion of the 
president's discretion, that county commissioners shall facilities; added Subsection E to provide that.the author- 
serve one-year terms at the county commission chair- - ity may adopt rules and regulations; added Subsection F 
man’s discretion, that the authority is a public body politic to provide that the jurisdiction of the authority extends 
and corporate, separate from and apart from the city of within and without.the boundaries of Bernalillo county 
Albuquerque and Bernalillo county, and that the author- to the territory occupied by the facilities and to privately 
ity is a political subdivision of the state; provided in Sub- owned facilities connected to the utility system‘ and’ to 
section B(1) that the authority shall set policy and regu- provide’ powers of the authority; added Subsection G to 
late and supervise the utility; added Subsection B(2) to. __ provide limitations on the authority; added Subsection H 
provide that the authority is granted all powers necessary to provide for the liability of the authority to a condemnee 
and appropriate to carry out and effectuate its purposes; for the value of water rights and property to which the 
added Subsection B(3) to provide that the authority is au- water right is appurtenant; added Subsection I to pro- 
thorized to use city or county procurement processes or, to vide that the authority is not subject to the jurisdiction or 
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approval of the public. regulation commission or the Pub- pertaining to the Albuquerque water and wastewater util- 
lic Utility Act; added Subsection J to provide for a fran- ity not transferred pursuant to.72-1-10 NMSA 1978 prior 
chise for the utility system in Albuquerque and Bernalillo to the effective date of this act shall be transferred to the 
county; added Subsection K.to provide for the issuance of Albuquerque-Bernalillo county water utility authority. 
revenue bonds and obligations by the authority; added i ) 

Subsection L to provide for the tax exempt status of bonds ANNOTATIONS 


issued by the authority; added Subsection M to provide for 
the emergency issuance of revenue bonds or other obliga- 
tions; and added Subsection N to provide limitations on 


Law reviews. — For article, "The Impact of Full Ben- 
eficial Use of San Juan ~ Chama Project Water by the City 
of Albuquerque on New Mexico's Rio Grande Compact Ob- 


the sale of revenue bonds payable form pledged revenues: ligations," see 48 Nat. Resources J. 371 (2008). 
Temporary iproviston.see\ baba: 2005yrchiv 3dGyi ie For article, "An Environmental Pool for the Rio Grande," 
provided that all) functions, appropriations, money, re- see 47 Nat, Resources J. 615 (2007). 


cords, equipment and other real and personal property 


72-1-11. Indian water rights settlements; approval of Bettlements: 
reports. 


A. Upon congressional authorization of funding of the federal government's portion of the costs 
of an Indian water rights settlement, the state engineer shall notify the legislature of the amount 
of the state's portion of the costs necessary to implement the settlement. Upon joint resolution of 
the legislature, the interstate stream commission may expend money in the Indian water rights 
settlement fund to implement the terms of the approved settlement. 

B. On or before November 15 of each year, the state engineer and the interstate stream com- 
mission shall report to the appropriate legislative interim committee dealing with Indian affairs 
and to the legislative finance committee on: 

(1) the status of proposed Indian ‘water rights settlements requiring'state financing; - 

“(2) the distribution of funds from the Indian water rights settlement fund to implement 
epernnod settlements; and 

“ (8) recommendations on the level of fan irie for the Indian water rights settlement fund 
necessary to timely implement Indian water rights settlements. 

C. As used in Sections I and 2 of this act: 

(1) *"Indian water rights settlement" means an agréement between the state and a tribe, 
but not exclusive of any other party as appropriate, that resolves all of the tribe's water rights 
claims and that has been approved by the United States congress; and 

(2) "tribe" means a federally recognized Indian nation, tribe or pueblo. 


History: Laws 2005, ch. 172, § 1. Engineer v, San Juan Agricultural Water Users Ass'n, 
Effective dates. — Laws 2005, ch. 172, § 8 made the 2018-NMCA-053, cert. granted. 

act eer July 1, 2005, Settlement of Indian water rights did not require 

Indian tribes to prove immediate beneficial use 

ANNOTATIONS to quantify their water rights. — Where the Navajo 


Settlement of Indian water Be 34 did not require Nation, the United States, and the state of New Mexico 
state legislative approval. — Where the Navajo Nation, reached an agreement settling the Navajo . Nation's 
the United States, and the state of New Mexico reached claims to water in the San Juan river basin, and where 
an agreement settling the Nayajo Nation's claims to water federal ‘legislation to approve and implement the settle- 
in the San Juan river basin, and where federal legislation ment agreement was enacted by nde “ang ae sabre be 
to approve and implement the settlement agreement was New. Mexico legislature appropriated funds to pay New 
enacted by congress, and where the New Mexico legisla- Mexico's cost of the settlement agreement and authorized 
ture appropriated funds to pay New Mexico's cost of the the New Mexico state-engineer to seek judicial approval 
settlement agreement and authorized the New Mexico regarding-the state's share ofthe water, and where the 
state engineer to seek judicial approval regarding the district court approved the settlement agreement, con- 
state's share of the water, and where the district court cluding that the settlement agreement was fair, adequate, 
approved the settlement agreement, concluding that the ., Teasonable, and consistent with the public interests as 
settlement agreement was fair, adequate, reasonable, and well as all applicable laws, appellants’ claim that the Na- 
consistent with the public interests as well as all appli- vajo Nation eases dined to ii es eeitiee pecan! 
cable laws, appellants' claim that the|settlement required , use to quantify their water rights and that beneficial use 
the express approval of the New Mexico legislature was isan essential requirement of every federal law governing 
without merit, because interstate bodies of water, like the the allocation of water was without merit, because Indian 


San Juan river, are ultimately subject to the control of the water rights are proprietary rights that have a priority 
federal, not the state, government, and because Indian date, the date of the creation of the reservation, but they 


- ‘ h 2 . ficial 
tribes have a proprietary interest in waters recognized are not dependent on the application of water to bene 
by federal reservation’ treaties, it is federal, not state, use. State ex rel, State Engineer v. San Juan Agricultural 


law that, governs the validity and interpretation of water Water Users Ass'n, 2018-NMCA-053, cert. granted. 
settlements between states and tribes. State ex rel. State 
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The district court did not err in determining the Notice of inter se proceeding satisfied consti- 
proper measure of reservation water. — Where the tutional due process.- Where the Navajo Nation, the 
Navajo Nation, the United States, and the state of New United States, and the state of New Mexico reached an 
Mexico reached an agreement settling the Navajo Na- agreement settling the Navajo Nation's claims to water in 
tion's claims to water in the San Juan river basin, and the San Juan river basin, and where federal legislation to 
where federal legislation to approve and implement the approve and implement the settlement agreement was en- 
settlement agreement was enacted by congress, and acted by congress, and: where the New Mexico legislature 
where the New Mexico legislature appropriated funds to appropriated funds to pay New Mexico's cost of the settle- 
pay New Mexico's cost of the settlement agreement and ment agreement and authorized the New Mexico state 
authorized the New Mexico state engineer to seek judi- engineer to seek judicial approval regarding the state's 
cial approval regarding the state's share of the water, and share of the water, and where the district court approved 
where the district court approved the settlement agree- the settlement agreement, concluding that the settlement 
ment, concluding that the settlement agreement was fair, agreement was fair, adequate, reasonable, and consistent 
adequate, reasonable, and consistent with the public in- with the public interests as well as all applicable laws, 
terests as well as all applicable laws, the district court did no due process violation occurred because the threshold 
not abuse its discretion in determining that the. proper question in evaluating a due process challenge is whether 
measure of reservation water should not be limited to only there is a deprivation of liberty or property, and in this 
an amount of water sufficient to support the pastoral life case, appellants could not have suffered any loss of prop- 
often contemplated in the nineteenth century, but rather, erty rights where there was a reasonable basis to conclude 
but should be calculated to provide the tribes with water that the settlement agreement provided the Navajo Na- 
in quantities sufficient to promote survival and the suc- tion with an amount of water less than the amount that 
cess of the reservations. State ex rel. State Engineer v. San was federally authorized. Moreover, the measures taken 
Juan Agricultural Water Users Ass'n, 2018-NMCA-053, ‘by the state satisfied the procedural requirements of due 
cert. granted. process. State ex rel. State Engineer v. San Juan Agricul- 


tural Water Users Ass'n, 2018-NMCA-053, cert. granted. 


72-1-12. Indian water rights settlement fund. 


The "Indian water rights settlement fund" is created in the state treasury to facilitate the imple- 
mentation of the state's portion of Indian water rights settlements. The fund consists of appropri- 
ations, gifts, grants, donations, income from investment of the fund and money otherwise accruing 
to the fund, Money in the fund. shall not revert to any other fund at the end of a fiscal year. Money 
in the Indian water rights settlement fund shall be used to pay the state's portion of the costs nec- 
essary to implement Indian water rights settlements approved by the legislature and the United 
States congress. The interstate stream commission shall administer the fund and money in the 
fund is appropriated to the commission to carry out the purposes of the fund. Money in the fund 
shall be disbursed on warrants of the secretary of finance and administration pursuant. to vouch- 
ers signed by an authorized representative of the interstate stream commission. 


History: Laws 2005, ch. 172, § 2. state's share of the water, and where the. district court 
Effective dates. — Laws 2005, ch. 172, § 3 made the approved the settlement agreement, concluding that the 
act effective July 1, 2005. settlement agreement was fair, adequate, reasonable, and 


consistent with the public interests as well as all appli- 


ANNOTATIONS cable laws, appellants’ claim that the settlement required 

Settlement of Indian water rights did not require the express approval of the New Mexico legislature was 
state legislative approval. — Where the Navajo Nation, without merit, because interstate bodies of water, like the 
the United States, and the state of New Mexico reached San Juan river, are ultimately subject to the control of the 
an agreement settling the Navajo Nation's claims to water federal, not the state, government, and because Indian 
in the San Juan river basin, and where federal legislation tribes have a proprietary interest in waters recognized 
to approve and implement the settlement agreement was by federal reservation treaties, it is federal, not state, law 
enacted by congress, and where the New Mexico legisla- that governs the validity and interpretation of water set- 
ture appropriated funds to pay New Mexico's cost of the tlements between states and tribes. State ex rel. State En- 
settlement agreement and authorized the New Mexico gineer v. San Juan Agricultural Water Users Ass'n, 2018- 
state engineer to seek’ judicial approval regarding the NMCA-053, cert. granted. 

ARTICLE 2 
e 
State Engineer 
Sec. anahag: He Sec. 
72-2-1. Appointment; removal; qualifications; duties; of- 72-2-5, Annual report. 
fice; private practice prohibited. 72-2-6. Fees; amount; disposition. 

72-2-2. Assistants; salary, 72-2-7,. Records to be public; certified copies as evidence. 
72-2-3. Oath of office; bond. 72-2-8. Administrative regulations, codes, instructions, 
72-2-4, Payment of accounts. orders; presumption of correctness, 
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72-2-1 STATE ENGINEER 72-2-1 

Sec. Sec. 

72-2-9. Supervising apportionment of waters. 72+2-14, Subpoena power. 

72-2-9.1.. Priority administration; expedited water mar- 72-2-15. Failure or refusal to comply with subpoena; 
keting and leasing; state engineer. refusal to testify; body attachment; con- 

72-2-9.2. Office of the state engineer; dewives to measure tempt. 
river water, 72-2-16, Hearings required before appeal. 

72-2-10. Legal advisers; duties. 72-2-17. ‘Hearing; notice; conduct; record. 

72-211. Board of water commissioners abolished; — 72-2-18, ‘State engineer; enforcement; compliance orders; 
ing appeals. penalty. 

72-2-12. Hearing examiners. 72-2-19) Advanced mapping fund; created. 

72-2-13. Depositions, written jaineriphinnhe and admin- 72-2-20. Notice of applications; online posting; notice by 


istrative: ‘conferences. 


-publication; objections. 


72- 2-1. Appointment; moval: qualifications; duties; office; private 


practice prohibited. 


There shall be a "state engineer" who shall He a technically atialifed and registered professional 
engineer under the Engineering and Land.Surveying Practice Act [Chapter 61, Article 23 NMSA 
1978] and shall be appointed by the governor and confirmed by the senate: He shall hold office for 
the term of two years or until his successor has been appointed and has qualified. He is subject to 

‘removal only for cause. He has general supervision of waters of the state and of the measurement, 
appropriation, distribution: thereof.and such other duties ‘as required. The salary of the state en- 
gineer shall be set by the governor, and he shall receive necessary traveling expenses while away 
from his office in the discharge of official duties pursuant to the provisions of the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA_1978]. The office of the state engineer shall be located 
at the seat of government. He shall not engage in any private practice. 


History: Laws 1907, ch. 49, § 4; Code 1915, § 5657; 
Laws 1919, ch. 46, § 1; C.S. 1929, § 151-104; Laws 1937, 
ch. 178, § 1; 1947, ch. 142, § 1; 1941 Comp., § 77-201; 
1953 Comp., § 75-2-1; Laws 1971, ch. 234, § 10; 1977, 
ch. 254, § 92; 1982, ch. 10, § 3. 

Compiler: s notes. — ne 2005, ch. 114, § 1, effective 
June 17, 2005, provided that the $100, 000° appropriated 
in Item (75) of Section 5) of Chapter 114 of; Laws 2004 
from the game protection fund to the state engineer for 
administration of Eagle Nest lake and reservoir shall not 
be expended for that purpose but shall revert to the game 
protection fund. 

Cross references. — For right of state engineer to en- 
ter private property, see 72-8-1 NMSA 1978. 

For investigation of water supply for state lands, see 19- 
5-4 NMSA 1978. 

For reports from electrical irrigation districts, see 73-12- 
12 NMSA 1978. 


ANNOTATIONS 


Subject matter jurisdiction. — The state engineer 
has subject matter jurisdiction to review an application 
irrespective of the applicant making specific reference to, 
or invocation of, any statutory section in the application, 
so long as the application seeks permission to do some- 
thing within the statutory and regulatory authority of 
the state engineer. It is not the invocation of a statute 
that confers the*right of the state engineer to review an 
application, but that the statute creates a procedure by 
which proposed actions are reviewed i in specific ways and 
for specific purposes. 

Applicants ‘have the burden to fulfill the statutory re- 
quirements for completing an adequate application and 
notice of intent to divert, but are not required to invoke 
a specific statute. Carangelo v. Albuquerque-Bernalillo 
Cnty. Water Util. Auth:, 2014-NMCA-032, cert. denied, 
2014-NMCERT-002. : 

Imposition of conditions for grant lawful. — Adop- 
tion by state engineer of the only known plan to avoid 
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impairment of existing rights by requiring that surface 
rights be retired to the extent necessary to protect prior 
stream appropriators as a condition of the granting city's 
application to appropriate underground water from the 
Rio Grande basin, was within his lawful power and au- 
thority, and was not an attempt to exercise jurisdiction 
over Rio Grande stream water. City of Albuquerque v. 
Reynolds, 1962-NMSC-173, 71 N.M. 428, 379 P.2d 73. 

Engineer's jurisdiction does not extend to seep- 
age water from unknown sources. Vanderwork v. Hewes, 
1910-NMSC-031, 15 N.M. 439, 110 P. 567. 

Engineer's action presumed correct. — On ap- 
peal supreme: court would presume: state engineer's: ac- 
tion.in declaring Rio Grande valley from Colorado line to 
Elephant Butte Dam and. underground water basin was 
correct. State v. Myers, 1958-NMSC-059, 64 N.M. 186, 326 
P.2d 1075, 

Courts not ousted of jurisdiction. — State patie: 
which confer upon state engineer general supervision 
over state waters and their appropriation and distribu- 
tion do not oust courts of jurisdiction to protect individual 
rights in use of water; hence, court retained jurisdiction of 
suit by irrigation district for injunction against unlawful 
appropriation of water by riparian owners above district's 
works and reservoirs. Carlsbad Irrigation Dist. v. Ford, 
1942-NMSC-042; 46 N.M. 835, 128 P.2d 1047. 

Adjudication suit to determine all claims to wa- 
ter's use in given stream system. — The object of an 
adjudication suit is to determine all claims to the use of 
the water in a given stream system in order to facilitate 
the administration of unappropriated waters and to aid in 
the distribution of waters.already appropriated. State ex 
rel, Reynolds v. Pecos Valley Artesian.Conservancy Dist., 
1983-NMSC-044, 99 N.M. 699, 663 P.2d 358. 

Decree not erroneous. — Where decree enjoined 
riparian owners from appropriating waters above irri- 
gation district's reservoirs and works but also provided 
that nothing should prevent such owners: from apply- 
ing to state-engineer for water rights, it, indicated. suffi- 
ciently that upon a proper showing owners' application for 
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modification of the decree would be heard by the court, 
and was not erroneous under contention that it prevented 
any use of flood waters. Carlsbad Irrigation Dist. v. Ford, 
1942-NMSC-042, 46 N.M. 335, 128 P.2d 1047. 

Recusal was not necessary. — Where applicant ap- 
plied for a permit to divert native Rio Grande water, to 
which applicant had no appropriative right, to enable ap- 
plicant to carry its San Juan-Chama water into the ap- 
plicant's water treatment plant for processing and dis- 
tribution through applicant's drinking water project; the 
state engineer, prior to the state engineer's appointment 
as state engineer, acting as a district director in the of- 
fice of the state engineer, attended an information meet- 
ing about the application; after the application was filed, 
the state engineer and the staff in the office of the state 
engineer assisted applicant in drafting a public notice of 
the application, but did not assist in the drafting of the 
application; the state engineer reviewed the findings and 
recommendations of the hearing officer in the state engi- 
neer's capacity as state engineer and authorized the issu- 
ance of a permit to applicant; and there was no evidence 
that the state engineer prejudged the merits of the ap- 
plication, recusal by the state engineer was not necessary. 
Carangelo v. Albuquerque-Bernalillo Cnty. Water Util. 


Auth. , 2014-NMCA-032, cert. denied, 2014-NMCERT-002.- 


Declaration of underground waters as public. — 
Once state engineer determines that waters mentioned in 
Section 72-12-1 NMSA 1978 have reasonably ascertain- 
able boundaries he may declare by rule that same are 
public waters subject to administrative jurisdiction of his 
office. 1949-50 Op. Att'y Gen. No. 49-5185. 

Ordering distribution by mayordomo. — Under 
this section the state engineer has authority to order any 
mayordomo who is not fairly and equitably distributing 


72-2-2. Assistants; salary. 


purchased water to desist from doing so and, if necessary, 
to go into court to force him to do so in case the user can- 
not afford to take such legal action. 1953-54 Op. Att'y Gen. 
No. 53-5734. 

Law reviews. — For comment on "Mathers v. Texaco, 
Inc., 77 N.M. 239, 421 P.2d 771 (1966), see 7 Nat. Re- 
sources J, 433 (1967). 

For.article, "Constitutional iamiaeiann on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat. Resources J. 599 (1967). 

For article, "An Administrative Procedure Act for New 
Mexico," see 8 Nat. Resources J. 114 (1968). 

For article, "Existing Legislation and Proposed Model 
Flood Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J. 629 (1969). . 

For note, "Needed: A Ground-Water Treaty Between the 
United States and Mexico,":see 15 Nat. Resources J, 385 
(1975). 

For note, "New Mexico's National Forests.and the Im- 
plied Reservation Doctrine," see 16 Nat. Resources J. 975 


Y eaT6). 


For article, "New Mexico Water Law: An Overview and 


' Discussion of Current Issues," see 22 Nat. Resources J, 
1045 (1982). 


For note, "Recent Developments in thé El Paso/New 
Mexico Interstate: Groundwater Controversy - ‘The Con- 


_stitutionality. of New. Mexico's New Municipality Water 


Planning Statute," see 29 Nat. Resources J. 223 (1989). 
For article, "Steve Reynolds - Portrait of a State En- 
gineer as a Young Artist," ‘see 38 Nat. Resources J. 537 
(1998), 
Am. Jur, 2d, A.L.R. and C.J.S. references. - — 638A 
Am. Jur. 2d Public Officers and Employees §§ 106 to 109. 
81A C.J.S. States §§ 84 to 86, 98, 123. 


The state engineer may employ assistants and purchase materials and supplies for the proper 
conduct and maintenance of his office in pursuance of appropriations as made from time to time 
for such purposes. The salaries and expenses of the office of the state engineer shall be paid at the 
same time and in the same manner as those of other officers of the state. 


History: Laws 1907, ch. 49, § 5; Code 1915, § 5658; 
C.S. 1929, § 151-105; 1941 Comp., § 77-202; 1953 
Comp,., § 75-2-2; Laws 1982, ch. 10, § 4. 

Compiler's notes. — The "state engineer" heads a di- 
vision of the natural resources department, namely, the 
water resources division. See 72-2-1 NMSA v1978. 


ANNOTATIONS 


Quasi-judicial duties not delegable. — State en- 
gineer is authorized to employ assistants for the proper 


conduct and maintenance of his office and department; 
however, he may not delegate his quasi-judicial author- 
ity and duties to anyone else: 1953-54 Op. Att'y Gen. No. 


“53-5786. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am, Jur, 2d Public Officers and Employees § 300. 
81A C.J.S. States §§ 80, 92. 


72-2-3. [Oath of office; bond.] 


Before entering upon the duties of his office the state engineer shall take the oath as prescribed 
by law for state officials, He shall file with the secretary of the state, a bond, in the penal sum of 
ten thousand ($10,000) dollars, to be approved by the attorney general, and conditioned upon the 
faithful discharge of his duties and for delivery to his successor of all property belonging to the 
public then in his possession or control. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 63A 
Am. Jur. 2d Public Officers and Employees §§ 131, 132. 


History: Laws 1907, ch. 49, § 6; Code 1915, § 5659; 
C.S. 1929, § 151-106; 1941 ale § 77-203; 1958 
Comp., § '75-2-3, 

Cross references. — GY oath of office, see N.M. Const., 
art: XX, § 1. 
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72-2-4 STATE ENGINEER 72-2-6 


Constitutional, statutory or charter provision as to time Validity of governmental requirement of oath of alle- 
of taking oath of office and giving official bond as manda- giance or loyalty, 18 A.L.R.2d 268. 
tory or wa ts 158 A.L.R. 639. 81A C.J.S. States § 91. 


72-2-4. Payment of accounts. 


All claims for services rendered, expenses incurred or materials or supplies furnished under the 
direction of the state engineer and which are payable from the funds appropriated for the pros- 
ecution of the-work under his direction and supervision, shall be approved by the state engineer 
and properly vouchered and filed with the secretary of finance and administration, who shall, if 
he finds the same to have been incurred i in accordance with law, audit and allow such claims and 
issue his warrant on the treasurer in payment, thereof. 


History: Laws 1907, ch. 49, § 7; Code 1915, § 5660; _ ANNOTATIONS 
C.S. 1929, § 151-107; 1941 Comp., § 77-204; 1953 , 
Comp., § 75-2-4; 1977, ch. 247, § 196. Am. Jur: 2d, A.L.R. and. C.J.S. references. — 63A 


Am. Jur. 2d Public Officers and Employees § 353. 
81A C.J.S. States § 229. 


72-2-5. Annual report. 


The state engineer shall prepare and deliver to the governor, on or before November 30 of each 
year, a full report of the work of his office, including a detailed statement of expenditures thereof to 
and including June 30 of that year, with such recommendations for legislation and appropriation 
as he deems advisable. He shall also prepare and submit special reports on the work and expendi- 
tures of his office at all other times when required by the governor. 


History: Laws 1907, ch. 49, § 8; Code 1915, § 5661; ANNOTATIONS 
C.S. 1929, § 151-108; Laws 1941, ch. 126, § 2; 1941 
Comp. . § 77-205; 1953 Comp. 48 75-2. 5; Laws 1977, ch. Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
254, § 93; 1982, ch. 10, § 5. Am. Jur. 2d Public Officers and Employees § 354. 


81A C.J.S. States § 229. 


72-2-6. Fees; amount; disposition. 


The state engineer shall receive the following fees to be paid by him into the general fund: 

A. for filing notice of intention to make formal application for permit to appropriate surface 
water, twenty-five dollars ($25.00), which shall be paid at the time of filing notice of intention; 

B. for filing a formal application for permit to appropriate water where the project is chiefly for 
diversion and direct use of the water, twenty-five dollars ($25.00) if the amount claimed does not 
exceed five cubic feet of water per second, and five dollars ($5.00) for each cubic foot per second in 
excess of five; or, if the project is chiefly for storage of excess and flood waters, ten dollars ($10.00) 
for each one thousand acre-feet or fraction thereof of storage capacity; or, if the project is for power 
purposes only, in which the water is returned to the river bed in substantially undiminished quan- 
tity, twenty-five dollars ($25.00), if the amount claimed does not exceed five cubic feet of water per 
second, and one dollar ($1.00) for each cubic foot per second of time in excess of five; provided, how- 
ever, that if application for permit is preceded by a notice of intention, the fee accompanying the 
notice of intention shall be applied on the subsequent fees. Fees included under this subsection, 
which shall be paid to the state engineer at the time of filing formal application for permit, shall 
include the filing of maps, plans, specifications, field notes, proof of publication and all other papers 
relating to the application, up to the issuing of the permit to appropriate water, and shall include 
the examination and study of all data therein with the exception of plans and specifications, for 
the examination and study of which additional fees shall be collected as prescribed in this section; 

C. for examining in connection with any water right application the plans and specifications 
for a dam, two dollars ($2.00) for each one thousand dollars ($1,000) or fraction thereof of the 
estimated cost of such dam; for examining the plans and specifications for canal or other water 
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conduit, twenty-five dollars ($25.00), where the capacity does not exceed fifty cubic feet’ of wa- 
ter per second, and ten dollars ($10.00) for each additional fifty cubic feet per second or fraction 
thereof. The fees shall be paid to the state engineer before he issues the permit to appropriate 
water; provided that no fee shall be paid for examining plans and specifications submitted 7 the 
United States or any agency or department of the United States; . é 

D. for issuing any certificate of construction or license to appropriate, twenty-five dollars (925. 00); 

E. fori issuing a permit for an extension of time, fifty dollars ($50.00); 

F for issuing any miscellaneous water right instrument or copy of any water right document 
filed in his office, one dollar ($1.00) for the first ‘page thereof, and fifteen cents ($. 15) for each ad- 
ditional page thereof; 

G. for filing any other paper necessarily forming a part of the panes record of the water 
right application, permit or license, one dollar ($1.00); 

H. for a contact reproduction of any map or plan sheet accompanying an application for permit 
to appropriate water, three dollars ($3.00) for each sheet; fora negative, of any map or plan sheet 
suitable to reproduce copies thereof, five dollars ($5.00) for each sheet; 

I. for inspecting damsites, dams, irrigation systems or other construction work as required he 
law, one hundred dollars ($100) per day and actual and necessary traveling expenses. Fees for any 
inspection deemed necessary by the state engineer and not paid on demand shall be a lien on any 
land or other property of the owner of the works and may be recovered by the state engineer in any 
court of competent jurisdiction; and 

J. for such other work as may be required of his office, such reasonable fees as in the judgment 
of the state engineer the character and extent of the work justifies. 


History: Laws 1907, ch. 49, § 9; 1913, ch. 62, §'1; for "such fees shall be paid to the state engineer before 


Code 1915, § 5662; Laws 1921, ch. 55, § 1; C.S. 1929, he shall issue" and "of the United States" for "thereof" 
§ 151-109; Laws 1937, ch. 178, § 2; 1941, ch. 126, § 3; in the second sentence; substituted "twenty-five dollars 
1941 Comp., § 77-206; 1953 Comp., § 75-2-6; Laws ($25.00)" for "five dollars ($5.00)"-in Subsection D, fifty 
1965, ch. 124, § 1; 1987, ch. 215, § 1. dollars ($50.00)" for "ten dollars. ($10,00)" in Subsection 
The 1987 amendment, effective June’ 19, 1987, in E, and "first page thereof" for "first one hundred words 
Subsection’A, substituted "twenty-five dollars ($25.00)" or fraction thereof" and "additional page thereof" for "ad- 
for "ten dollars ($10.00)" and deleted "such" following ditional hundred words or fraction thereof" in Subsection 
"of filing"; in Subsection B, substituted "twenty-five dol- F; in Subsection H, deleted "blueprint or other" preceding 
lars ($25.00)" for "ten dollars ($10.00)" twice, "five dollars "contact" and substituted "three dollars ($3.00)" for "one 
($5.00)" for "one dollar ($1.00)" and "one dollar ($1.00)" dollar ($1.00)" and :"five dollars ($5.00)" fors"two dollars 
for "twenty-five cents ($.25)", all in the first sentence, and ($2.00)"; and substituted “one hundred dollars ($100.00)" 
"this subsection" for"B" and "prescribed in this section" for for "ten dollars ($10.00)" in the first sentence in Subsec- 
"hereinafter prescribed" in the second sentence; in Subsec- tion I and "justifies" for "shall justify" in Subsection J. 
tion C, divided the formerly undivided language into two O 
sentences and substituted "a dam, two dollars ($2.00)" for ; ANNOTATIONS 
"dam, one dollar ($1.00)" and twenty-five dollars ($25.00)" ke 
for "ten dollars ($10.00)" in the first sentence and "The joel pit oe pando eee 88 351, 352. 
fees shall be paid to the state engineer before he issues" 81A C.J.S, States § 224. 


72-2-7.. [Records to be public; certified copies as evidence.] 


The records of the office of the state engineer are public records, shall remain on file in his office 
and shall be open to the inspection of the public at all times during business hours. Such records 
shall show all applications filed, with date of filing, and shall show in full all permits, certificates 
of completion of construction and licenses issued, together with all action thereon, and all action, or 
decisions of the state engineer affecting any rights or claims to appropriate water. Certified copies 
of any records or papers on file in the office of the state engineer shall be evidence equally with 
the originals thereof: and when introduced as evidence shall be held as of the same validity as the 
originals. 


History: Laws 1907, ch. 49, § 10; Code 1915, § Cross references. — For self-authentication of certi- 


5663; C.S. 1929, § 151-110; 1941 ‘Comp, § '7'7-207; 1958 ‘' fied copies of public records, see Paragraph D of’ Rule 11- 
Comp., § 75-2-7, + 902 NMRA, 


For proof of official records, see Rule 11- 1005 NMRA. 
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72-2-8 STATE ENGINEER 72-2-8 


72- 2-8, Administrative regulations, codes, instructions, orders; 
presumption of correctness. 


A. « The state engineer may adopt regulations and codes to implement and enforce any provi- 
sion of any law administered by him and may issue orders necessary to implement his decisions 
and to aid him in the ACCOR SAL IEDH ¢ of his duties. In:order to accomplish its purpose, this provi- 
sion is to be liberally construed. 

B. Directives issued by the’state engineer shall be in form substantially as follows: ' 

(1) regulations are written statements of the state engineer of general application to the 
public, implementing statutes, prescribing procedures:and interpreting and exemplifying the stat- 
utes to which they relate; | | 
(2) codes are written standards and specifications governing design and construction of 
dams; 

(3) orders are written statements of the state engineer to implement his decision; 

(4) special orders are written statements defining the declared boundaries of underground 
streams, channels, artesian basins, reservoirs or lakes. 

C. To be SHective a regulation, code or special order issued by the state engineer shall be re- 
viewed by the attorney general or other legal counsel of the state engineer's office prior to being 
filed as required by law and the fact of his review shall be indicated thereon. 

D. To be effective, a regulation or code shall first be issued as a proposed regulation or proposed 
code and filed for public inspection in the office of the state engineer along with the findings of fact 
that in the opinion of the state engineer justify the regulation or code. Distribution shall also be 
made to each district and field office for public inspection and to each of the persons on the file of 
interested persons hereinafter mentioned. After the proposed regulation or code has been on file 
for one month, he shall publish it, or if it is lengthy, a resume of it, in not less than five newspapers 
of general circulation in the state, once a week for two consecutive weeks, with the statement that 
there'will be a hearing on the proposed regulation or code on a day set.in the publication, which 
shall be not more than thirty days nor less than twenty days:after the last publication. The hear- 
ing shall be held in Santa Fe, and any person who is or may be affected by the proposed regulation 
or code‘may appear and testify. 

EK. Special orders may be promulgated without prior notice and hearing, but the'state engineer 
shall, within ten days of promulgation of a special order, set a date for a hearing on the special 
order, and publish notice of the public hearing in the same manner required above. 

F. In addition to filing, copies of regulations as required by law, the state engineer shall main- 
tain.in his office duplicate official sets.of current regulations, codes and special orders, which sets 
shall be available for inspection by the public. 

G. The state engineer shall develop and maintain a file of names and addresses of individuals, 
professional, agricultural and other groups having an interest in the promulgation of new, revised 
or proposed regulations and shall at convenient times distribute to these persons all such regula- 
tions, making such charges therefor as will defray the expense incurred in their physical prepara- 
tion, and. mailing, | 

H. Any regulation, code or order issued by the state engineer is presumed to be in proper 
implementation of the provisions of the water laws administered by him. 

ol... The state engineer shall state the extent to which regulations, codes and orders will have 
retroactive effect and, if no such statement is made, they will be applied prospectively only. 


History: 1953, Comp.,. § 75-2-8, enacted by Laws ANNOTATIONS ty 
1967, ch. 246, § 1. 

Repeals and reenactments. — Laws 1967, ch, 246, § 
1, repealed former 75-2-8, 1953 Comp., relating to rules 
and regulations, and enacted a new section. 

Cross references. — For attorney general and district 


authority of state engineer. — The legislature 
granted ‘the state engineer broad powers to implement 
and enforce the water laws administered by him. State ex 
rel Reynolds v: Aamodt, 1990- NMSC- 099, 111 N.M. 4;'800 


: ‘ f : 9-2. P.2d 1061, 
sient A be A teen Ae egies isis cs, Conditioned approval. — State engineer had author- 
For State Rules Act, see Chapter 14, Article 4 NMSA ity to approve part of city's application for well location 
1978. change and water use, subject to conditions relating to re- 


tirement of specified acre-feet of rights, and to specify how 
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72-2-9 


the conditions he imposed were to be met. City of Roswell 
v. Berry, 1969-NMSC-033, 80 N.M. 110, 452 P.2d 179. 

The failure to file an application for extension of 
time to place water to beneficial use prior to the expira- 
tion of the last extension granted does not automatically 
terminate water permits. Retroactive approval by the 
state engineer of applications for extension of time is per- 
missible. State ex rel. Reynolds v. Aamodt, 1990-NMSC- 
099, 111 N.M. 4, 800 P.2d 1061. 


of water commissioners (now abolished) may, by rule, re- 
quire applicants for permits to appropriate water, to give 
bond that they will complete their projects if the permits 
are granted. 1909-12 Op. Att'y Gen. No. 133 (rendered un- 
der prior law). 


WATER LAW 


‘72-2-9 


Passing upon.appropriation applications. — With 
respect to protest to applications to appropriate water, 
required by regulations of state engineer, no distinction 
should be made between the government reclamation ser- 
vice and other persons in the practice as to passing upon 
such applications, 1915-16 Op. Att'y Gen. No. 15-1506. 

Law reviews. — For note, "New Mexico's National For- 
ests and the Implied Reservation Doctrine," see 16 Nat. 
Resources J. 975 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur, 2d Public Officers and Employees § 300. 

Power of state to exact fee or require license for taking 
water from stream, 19 A.L.R. 649, 29'A.L.R. 1478. 

Presumption that public officers -have :properly. per- 
formed their duty, as evidence, 141 A. L. R. 1037. 

81A C.J.S. States § 120. 


72-2-9. [Supervising apportionment of waters.], 


The state engineer shall have the supervision of the apportionment of water in this state accord- 
ing to the licenses issued by him and his predecessors and the adjudications of the courts. 


History: Laws 1907, ch. 49, § 12; Code 1915, § 
5665; C.S, 1929, § 151-112; 1941 pity § 77-209; 19538 
Comp., § 75-2-9. 


ANNOTATIONS 


Power of state engineer. — Based upon the statutory 
language and the historical authority of the state engineer, 
the legislature did not intend Section 72-2-9.1 NMSA .1978 
to provide the state engineer with the additional power of 
determining water right priorities as among water rights 
owners and to curtail water usage based upon such ad- 
ministrative determinations, The state engineer's’ general 
supervisory authority under Section 72-2-9 NMSA 1978 is 
specific as to the authority addressed by the legislature in 
Section 72-2-9.1 and restricts the state engineer's general 
supervisory authority to apportion the waters of the state 
to licenses and court adjudications. Tri-State Generation 
& Transmission Ass'n, Inc. v, D'Antonio, 2011-NMCA- 
015, 149 N.M. 394, 249 P.3d 932, cert. granted, 2011-NM- 
CERT-002, 150 N,M. 617, 264 P.3d 129. 

Section applicable to public or unappropriated 
waters. — This section cannot be held to relate to wa- 
ters held in private ownership or by prior appropriation, 
but must be held to relate to public and unappropriated 
waters within the territory. Vanderwork v. Hewes, 1910- 
NMSC-031, 15 N.M’ 439, 110 P. 567. 

"Licenses" must be legal licenses. McBee v. Reynolds, 
1965-NMSC-007, 74 N.M. 783,399 P.2d 110, 

Section would seem to limit jurisdiction of engi- 
neer to such water rights as had been acquired under li- 
censes issued by him or his predecessors. Pueblo of Isleta 
v. Tondre, 1913-NMSC-067, 18 N.M. 388, 137 P. 86. 

Engineer's jurisdiction does not extend to seep- 
age water from unknown sources. Vanderwork v. Hewes, 
1910-NMSC-031, 15 N.M. 439, 110 P: 567. 

Territorial engineer was without authority to is- 
sue permit for project to irrigate lands in New Mexico 
from waters of natural stream running from Colorado into 
the territory, with head gate and part of ditch in Colorado. 
Turley v, Furman, 1911-NMSC-030, 16. N.M. 253, 114 P. 
278. 


Demand required. — gece junior appropria- 


tors were not liable for downstream senior appropriator's 
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shortage of water where downstream senior appropria- 


tor had not demanded of state engineer that water to the 
extent of his needs and within his senior appropriation 
be allowed to reach his diversion point. Worley v. United 
States Borax & Chem. Corp., 1967 -NMSC- 129, 78 N.M. 
112; 428 P.2d 651. 

Adjudication suit to tdadadkel ie all claims si wa- 
ter's use in given stream system. — The object of an 
adjudication suit is to determine all claims to the use of 
the water in a given stream system in order to facilitate 
the administration of unappropriated waters and.to aid in 
the distribution of waters already appropriated. State ex 
rel. Reynolds v. Pecos Valley Artesian Conservancy Dist., 
1983-NMSC-044,.99 N.M. 699, 663 P.2d 358. 

Approval of change in acequia necessary once 
water rights adjudicated. — If the water rights of an 
acequia have been adjudicated, then the state engineer 
must approve any change in amount or location of diver- 
sion, regardless of whether or not it-is a,;community ace- 
quia. Honey Boy Haven, Inc. v, Roybal, 1978-NMSC- 088, 
92 N.M. 603, 592 P.2d 959. 

Waters cannot be apportioned according to. con- 
flicting decrees or decrees covering less than all claims. 
El Paso & R.I. Ry. v. District Ct., 1931-NMSC-055, 36 N. M. 
94,8 P.2d 1064, — 

Parties to adjudication. — This section does not au- 
thorize state engineer, either in exercise, of state's police 
power or as representative of other water users, to seek 
adjudication of water rights of one making bona fide claim 
thereto which would affect rights of others, without join- 
der of those persons whose rights may be affected. State ex 
rel. Reynolds v, W.S. Ranch Co., 1961-NMSC- 061, 69 N.M. 
169, 364 P.2d 1036. 

Law reviews. — For note, "Subdivision Planning 
Through Water Regulation in New Mexico," see 12 Nat. 
Resources J. 286 (1972). 

For note, "New Mexico's National Forests and the Im- 
plied Reservation Doctrine," see 16 Nat. Resources J. 975 
(1976). 

For article, "New Mexico Water Law: An’ Overview and 
Discussion of Current seegeig 9 Bee 22 Nat. Resources J. 
1045 (1982). 
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72-2-9.1 STATE ENGINEER 72-2-9.1 


72-2-9:1. Priority administration; expedited water marketing and 
leasing; state engineer. 


A. The legislature recognizes that the adjudication process is slow, the need for water admin- 
istration is urgent, compliance with interstate compacts is imperative and the state engineer has 
authority to administer water allocations in accordance with the water right priorities vecordéd 
with or declared or otherwise available to the state engineer. 

B. The state engineer shall adopt rules for priority administration to ensure that Sub esie is 
exercised: 

(1) so as not to interfere with a future or pending adjudication; 

(2) so as to create no impairment of water rights, other than what is required to enforce 
priorities; and 

(3) so as to create no increased depletions. 

.C, The state engineer shall adopt rules based on the appropriate hydrologic models to promote 
expedited marketing and leasing of water in those areas affected by priority administration. The 
rules shall be consistent with the rights, remedies and criteria established by law for proceedings 
for water use leasing and for changes in point of diversion, place of use and purpose of use of water 
rights. The rules shall not apply to acequias or community ditches or to water rights served by an 
acequia or community ditch. | 

D. Nothing in this section shall affect the partial final decree.and settlement agreement as 
may be entered in the Carlsbad irrigation district project offer phase of State of New Mexico ex rel. 
State Engineer v. Lewis, et al,, Nos. 20294 and 22600 (N.M. 5th Jud. Dist.). 


History: Laws 2003, ch. 63, § ? Ass'n., Inc., v. D'Antonio, 2012-NMSC-039, 289 P.3d 1232, 
Effective dates. — Laws 2008, ch. 63 contained no ef- rev'g, 2011-NMCA-015, 149 N.M. 394, 249 P.3d 932. 
fective date provision, but, pursuant to N.M. Const., art. .Regulation of the use of a water right is not a 
IV, § 23, was effective June 20, 2008, 90 US after ad- deprivation of that. right. — A water right entitles. its 
journment of the-legislature. _ holder to only the use of water according to priority. A 


regulation of that use by the state does not amount to a 

deprivation of that right in violation of due process, Tri- 
Priority administration regulations are consti- State Gen. & Trans, Ass'n., Inc., v. D'Antonio, 2012-NMSC- 

tutional. — The: state engineer's active water resources 039, 289 P.3d 1232, 

management regulations, 19.25.13.1-.50 (12/30/2004), Regulations provide adequate notice of the evi- 

which provide forthe administration of water resources dence the state engineer will consider. — The state 


ERECT Te 
according to administrative interim. priority determina- engineer's active water resources management regula- 
tions, do not violate constitutional separation of pow- tions, 19.25.13.1-.50 (12/30/2004), which requires the state 


ers principles or due’ process and are not impermissibly engineer to determine the. elements of each user's admin- 
vague. Tri-State Gen, & Trans. Ass'n., Inc.,v, D'Antonio, istrable water right based on an express hierarchy of the 


ANNOTATIONS 


2012-NMSC-039, 289 P.3d 1232, rev 'g, 2011-NMCA- 015, types of publically available evidence the state engineer 
149 N.M. 394, 949 P3d 932: can consider, provides sufficient notice to water rights 

Delegation of new authority to the tate engi- holders about the types.of evidence the state engineer will 
neer, — Section 72-2-9.1 NMSA 1978 is a delegation of consider when making water priority determinations and 


is not unconstitutionally vague. Tri-State Gen. & Trans. 
Ass'n., Inc., v. D'Antonio, 2012-NMSG-039,'289 P.3d 1232. 
Powers of state engineer. — Based upon thestatutory 


‘new regulatory authority to the state engineer to carry 
out priority administration responsibilities and is not lim- 
ited by the state engineer's existing authority in Section 


A Inc, language and the historical authority of the state engineer, 
oe Se AR hace naa oat ty Ftc) ra i 011. _ the legislature did not intend Section 72-2-9.1 NMSA 1978 
NMCA-015, 149 NM. 394, 249 P.3d 932. to-provide the state engineer with the additional power of 


determining water right priorities as. among, water rights 
owners and to curtail water usage based. upon such ad- 
ministrative determinations. The state engineer's general 
supervisory authority under Section 72-2-9 NMSA 1978 is 
specific as to the authority addressed by the legislature in 
Section 72-2-9,1 and restricts the state engineer's general 
supervisory authority to apportion the waters of the state 
to licenses. and court adjudications, Tri-State Generation 
& Transmission Ass'n, Inc. v, D'Antonio, 2011-NMCA- 
015, 149 'N.M. 394, 249 P.3d 982, cert. granted, 2011- NM- 
CERT-002, 150 NM. 617, 264 Pad 129;99010 


Priority ‘administration regulations do not. conflict 
with the judiciary in inter se adjudications. — The 
state engineer's active water resources management regu- 
lations, 19.25.13.1-.50 (12/30/2004), which provide for the 
administration of water resources according to administra- 
tive interim priority determinations, do not conflict with 
the role of the judiciary in inter se adjudications of water 
priorities because nothing in the New’ Mexico Constitution 
establishes 4 right to an inter se adjudication of priority and 
the New Mexico water adjudication statutes do not preclude 
the administration of water rights prior to the filing of a fi- 
nal decree adjudicating priorities. Tri-State Gen. & Trans. 
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72-2-9.2 WATER LAW 72-2-12 


72-2-9.2.. Office of the state engineer; devices to measure river water... 


The office of the state engineer shall purchase, install and study prototypes of alternative de- 
vices. that accurately measure the flow of river water on a real-time basis. In carrying out the pur- 
pose of this section, the office of the state engineer shall consult with and utilize the services of the 


Los Alamos national, laboratory, the Sandia national laboratories and the United States geological 


survey. 


History: Laws 2003, ch. 209, § 1. 
Effective dates. — Laws 2003, ch. 209 contained no 
effective date provision, but, pursuant to N.M. Const., 


72-2-10. [Legal advisers; duties. ] 


art. IV, § 23, was effective June 20, 2003, 90 days.after 
adjournment of the legislature. 


The attorney general and the district attorney of the county in which legal questions arise, shall 
be the legal advisers of the state engineer, and shall perform any and all legal duties necessary in 
connection with his work, without other compensation than their salaries as fixed by law, except 


when otherwise provided. 


History: Laws 1907, ch. 49, § 38; Code 1915, § 
5697; C.S. 1929, § 151-150; 1941 ‘Comp. -» § 77-210; 1953 
Comp., § 75-2-10. 

Cross references. — For review of state engineer's 
regulation, code or special order, prior to filing, by attor- 
ney general and district attorney, see 72-2-8 NMSA 1978. 


ANNOTATIONS 


Section makes district attorney more than mere 


legal duties necessary in connection with his work." 1964 
Op. Att'y Gen. No. 64-127. 

District attorney, may not represent ssiniand be- 
fore state engineer on water and water right matters 
that arise in any of the counties within his jurisdiction as 
state has an interest in matters involving se water. 
1964 Op. Att'y Gen. No. 64-127. 

Am. Jur. 2d, A.L.R. and C.J.S. volamtishent — Coun- 
sel, power of water commissioners to-employ, 2 A.L: R. 
1212. 


i i i i hi "perf ll 
CET eee ee ee 7A C.J.S. Attorney General § 7; 27 C.J:S. District and 


Prosecuting Attorneys § 10. 


72-2-11. [Board of water commissioners abolished; pending appeals.] 


That the board of water commissioners be and the same is hereby abolished, and that any and 
all records of said board shall, when this act becomes effective, be placed for safekeeping into the 
custody of the state engineer, provided that ‘appeals pending before said board, together with all 
papers and records of same shall be transferred to the district court of the county wherein the work 
or point of desired appropriation, referred to in any such pending appeal or appeals, is situated, to 
be considered and disposed of by such district court as an appeal, as hereinbefore provided for. | 


Incompatibility of offices of colonel and water commis- 
sioner, 26 A.L.R. 144, 182 A.L.R. 254, 147 A.L.R. dele 148 
A.L.R. 1399, 150 A.L.R. 1444. 

81A C.J.S. States § 141. 


History: Laws 1923, ch. 28, § 4; C.S. 1929, § 151-176; 
1941 Comp., § 77-211; 1953 Comp.,, § 75-2-11. . 


_ ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 2 Am. 
Jur. 2d Administrative Law § 24 et seq. 


72-2-12, Hearing examiners. 


In addition to the powers and authority, either express or implied, granted to the state engineer 
by other statutes of the state of New Mexico, the state engineer is hereby given the authority and 
power in formulating rules and regulations, subject to the provisions of Section 5 [72-2-17 NMSA 
1978], in connection with hearings, or other proceedings before him to provide for the appointment. 
of one or more examiners to conduct hearings with respect to matters properly coming before the 
state engineer and to make reports and recommendations with respect thereto. The state engineer, 
subject to the provisions of Section 5, shall promulgate, print and make available in the state en- 
gineer's office rules and regulations with regard to hearings to be conducted before examiners and 


28 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-2-13 STATE ENGINEER 72-2-14 


the powers and duties of the examiners in any’particular case may be limited by order of the state 
engineer to particular issues or to the performance of particular actions. In the absence of any 
limiting order, an examiner appointed to hear any particular case shall have the power to regulate 
all proceedings before him and to perform acts and to take all measures necessary or proper for 
the efficient and orderly conduct of such hearing, including the swearing of witnesses, receiving of 
testimony and exhibits offered in evidence subject to such objections as may be imposed, and shall 
cause a complete record of the proceedings to be made and shall make his report and recommen- 
dations in connection therewith to the state engineer. The state engineer shall base his decision 
rendered in any matter heard by an examiner upon the record made by or under the supervision of 
the examiner in connection with such proceeding and the report and recommendation of the exam- 
iner; and his decision shall have the same force and effect as if said hearing had been conducted by 
the state engineer. Persons appointed by the state engineer as hearing examiners shall be knowl- 
edgeable in the water laws of this state, water engineering and administrative hearing procedures. 


History: 1953 Comp., § 75-2-12, enacted by Laws ANNOTATIONS 
1965, ch. 285, § 1. . Swaged 
Cross references. — For State Rules Act, see Chapter Only courts have power and authority to adjudi- 
14, Article 4 NMSA 1978. Sy cate water rights. State ex rel. Reynolds v. Lewis, 19738- 


NMSC-035, 84 N.M. 768, 508 P.2d 577. 

Am. Jur. 2d, A.L.R. and: C.J.S. references, — 2 Am. 
Jur. 2d Administrative Law § 308 et seq. 

81A C.J.S. States § 80. 


72-2-13. Depositions, written IneER Og BtOMes and administrative 
conferences. 


A. In matters pertaining to the public waters of this state which are pending before the state 
engineer for administrative action, a party may take the testimony, by deposition on oral exami- 
nation or written interrogatories, of any person including a party and any personnel of the state 
engineer's office, except the state engineer or his designated hearing examiner, and may request 
that the pending matter be set for an administrative conference before the state engineer in the 
manner and for the purposes established for discovery and for pretrial conferences by the Rules of 
Civil Procedure for the district courts of New Mexico. 

B. As used in this section, "party" means the applicant, the.protestant and the state. 


History: 1953 Comp., § 75-2- 12. 1, enacted by Laws ANNOTATIONS 
1969, ch. 250, § 1. ; 

Cepes ¥oferericess—£ For vila relating to pretrial con- Am. Jur, 2d, A.L,R. and C.J.S. references. — 2 Am, 
ference, see Rule 1-016 NMRA. Jur. 2d Administrative Law § 327 et seq. 

For depositions and discovery, see Rules 1-026 to 1-037 
NMRA. 


72-2-14, Subpoena power. 


The state engineer or. any examiner appointed by the state engineer to conduct hearings is 
hereby empowered to subpoena witnesses, to require their attendance and giving of testimony and 
to require the production of books, papers and records in any proceeding before the state engineer. 


‘History: 1953 Cong, § 75-2-13, ah adbed by Laws Am. Jur. 2d, A.L.R. and C.J.S. references, — 2 Am. 
1965, ch. 285, § 2. Jur. 2d Administrative Law § 122 et seq. 

Cross references. — For rule ielatin's to subpoenas, Power of administrative agency, in investigation of non- 
see Rule 1-045 NMRA. judicial nature to issue subpoenas against persons not 

bject to agency's regulatory jurisdiction, 27 A.L.R.2d 
ANNOTATIONS __ ee 

Law reviews. — For note, "On Building Better Laws 81A C.J.S, States § 120. 
for New Mexico's Environment," see 4 N.M. L. Rev. 105 
(1973). 
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72-2-15 WATER LAW 72-2-16 


72-2-15. Failure or refusal to comply with subpoena; refusal wo) testify! 
body attachment; contempt. : 


In case of failure or refusal on the part of any person to comply with any subpoena issued by said 
state engineer or his appointed examiner, or on the refusal of any witnesses to testify or to answer 
as to any matters regarding which he may be lawfully interogated [interrogated], the judge of any 
district court in this state, on application of the state engineer, may issue an attachment for such 
person and compel him to comply with such subpoena and to attend before the state engineer 'or 
his appointed examiner and produce such documents, and give his testimony upon such matters as_ 
may be lawfully required, and the judge shall have the power to punish for contempt as in the case 
of.disobedience’of a like subpoena issued by or froma district court or a refusal to testify therein. 


History: 1953 Comp., § 75-2-14, enacted by Laws adjudication-suit is to'determine all claims to theruse of 


1965, ch. 285, § 3. the water in a given stream system in order to facilitate 
Bracketed material, — The bracketed material was the administration of unappropriated waters and to aid in 
- inserted by the compiler and is not part of the law. the distribution of waters already appropriated. State ex 
rel. Reynolds v, Pecos Valley Artesian Conservancy Dist., 

ANNOTATIONS 7 1983-NMSC-044, 99 N.M. 699, 663 P.2d 358. 


Am. dur, 2d, ALR. and C.JS:8. reforencess 29 arn! 


; : 2 i 1 s rs 
Adjudication suit to determine all claims to wa Tus GA Administrative Law 6 RAE of oath) 


ter's use in given stream system. — The object of an 


72-2-16. Hearings required before appeal. 


The state engineer may order that a hearing be held before the state engineer enters a decision, 
acts or refuses to act. If, without holding a hearing, the state engineer enters a:decision, acts or 
refuses to act, any person aggrieved by the decision, act or refusal to act is entitled to a hearing if a 
request for a hearing is made in writing within thirty days after receipt by certified mail of notice 
of the decision, act or refusal to act. Hearings shall be held before the state engineer or the state 
engineer's appointed examiner, Hearings shall be held in the county in which the water right at 
issue is adjudicated, licensed or permitted, unless the parties and the state engineer stipulate an- 
other site for the hearing. A record shall be made of all hearings. An appeal shall not be taken to 
the district court until the state engineer has held a hearing and entered a decision in the hearing. 


History: 1953 Comp., § 75-2-15, enacted by Laws an objector's water right. Lion's Gate Water v. D'Antonio, 
1965, ch. 285, § 4; 1967, ch. 308, § 1; 1971, ch. 134, § 1; 2009-NMSC-057, 147 N.M. 5238, 226 P.3d 622. 
1973, ch. 207, § 1; 2016, ch, 37, § 1. A non-consumptive beneficial use of water in a 
Cross references, — For appeal de novo from decision, fully appropriated basin. — The state engineer has the 
act or refusal to act of state executive officer or body in authority to determine whether a new non-consumptive 
matters relating to water rights, see N.M. Const., art. XVI, use would or would not have any impact on the -bail- 
§ 5. able water in a fully appropriated basin and whether it 
The 2015 amendment, effective June 19, 2015, re- could be allowed under Section 72-5-7 NMSA 1978; A 
quired hearings held by the office of the state engineer non-consumptive beneficial use piggy-backed onto a fully 
to be held in the county in which the water right at is- appropriated basin can, under certain appropriate cir- 
sue is located; in the first sentence, after "before", deleted cumstances, be a legitimate appropriation. Carangelo 
"he" and added "the state engineer”; in the third sentence, v. Albuquerque-Bernalillo Cnty. Water Util. Auth., 2014- 
after "engineer or", deleted "his" and added "the state en- NMCA-0382, cert. denied, 2014-NMCERT-002. 
gineer's"; after the third sentence, added "Hearings shall - Waiver of right to hearing: — Where a community 
be held in the county in which the water right at issue is acequia filed a protest of an application to transfer water 
adjudicated, licensed or permitted, unless the parties and rights out of the acequia more than two years after the ap- 
the state engineer stipulate another site for the hearing."; plicant published notice of the application; the state engi- 
and in the sixth sentence, after "hearings.", deleted "No" neer hearing officer denied the community acequia's mo- 
and added "An", after "shall", added "not", and after "en- tion to intervene in the water rights transfer proceeding; 
tered", deleted "his" and added."a val and without a hearing, the state engineer denied the com- 
munity acequia's motion for a hearing to reconsider the 
ANNOTATIONS denial of the motion to intervene, the community acequia 
- Scope of hearing. — Upon a pre-hearing or summary waived its rights to a hearing in the water rights trans- 
determination that water is unavailable to appropriate, fer proceeding by failing to timely file a protest and was 
the state engineer is barred from reaching any of the sec- not entitled to a hearing on the denial of the community 
ondary issues when an aggrieved applicant subsequently acequia's motion to intervene. Storm Ditch v, D'Antonio, 
requests a Section 72-2-16 hearing, including whether the 2011-NMCA-104, 150 N.M. 590, 263 P.3d 932, cert. denied, 
proposed appropriation is contrary to the conservation of 2011-NMCERT-009, 269 P.3d 903. 
water or would be detrimental to the public welfare or to The right to a comprehensive- administrative 


hearing before the state engineer is not absolute and a 
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defendant may waive his right to a hearing by his. inac- - 


tion. D'Antonio v. Garcia, 2008-NMCA-139, 145 N.M., 95, 
194 P.3d 126, cert. granted, 2008- NMCERT-010, 145.N. Ms 
524, 201 P.3d 855. 

Constitutionality. — Proviso added by 1967 sien arial 
ment to this section (since rewritten), stating that sec- 
tion was to have no application to hearings relating to 
underground waters required to be held in district court, 
was unconstitutional as a violation of separation of pow- 
ers doctrine of state constitution; nor was it validated by 
subsequent adoption of N.M. Const., art. XVI, § 5, relating 
to appeals in matters concerning water rights, since hear- 
ings contemplated by the proviso were original proceed- 
ings in district court. Fellows v. Shultz, 1970-NMSC-071, 
81 N.M. 496, 469 P.2d 141. 

Aggrieved party's right to a post-decision hear- 
ing. — The state engineer was required to grant property 
owner's request for a post-decision hearing because no 
pre-decision hearing had been held. Derringer v. Turney, 
2001-NMCA-075, 131 N.M. 40, 33 P.3d 40) cert. denied, 
131 N.M. 64 , 33 P.3d 284. 

Nature of state engineer's findings. — Even though 
state engineer is required under legislative mandate to 
determine facts to which law, as set forth by legislature, 
is to be applied, in so doing he is nevertheless acting in an 
administrative capacity, and his findings are not judicial 
determinations. Fellows v. Shultz, 1970-NMSC-071, 81 
N.M. 496, 469 P.2d 141. 

Exhaustion of administrative remedies is re- 
quired. —, Where plaintiff; who claimed to own water 
rights, filed an application to change the point of diver- 
sion and place and purpose of use; the state engineer de- 
nied the application on the ground that plaintiff possessed 
no valid water rights to transfer; plaintiff requested an 
administrative hearing; and prior to the administrative 
hearing, plaintiff filed a petition in district court seeking a 
declaratory judgment to establish plaintiff's water rights, 
the district. court properly dismissed the declaratory judg- 
ment action, because plaintiff was required to proceed 
withthe administrative process to pursue relief from ‘the 
state engineer's determination. Headen v. D'Antonio, 
2011-NMCA-058, 149 N.M. 667, 253 P.3d 957. 

Appeal of decision to adopt regulations. — Section 
72-2-16 NMSA 1978 addresses water adjudications.in the 
context of a specific dispute and to create a statutory right 
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to a hearing when certain conditions are met. It does not 
create a right of appeal challenging the state engineer's 
decision to adopt active water resource management regu- 
lations. Tri-State Generation & Transmission Ass'n, Inc. v. 
D'Antonio, 2011-NMCA-014, 149 N.M, 886, 249 P.8d 924, 
cert, granted, 2011-NMCERT-002, 150 N.M. 617, 264 P.3d 
129. 

Stay of administrative proceeding pending de- 
claratory judgment action did not constitute 
waiver of exhaustion of administrative remedies. 
— Where plaintiff, who claimed to own water rights, re- 
quested an administrative hearing after the state engi- 
neer determined that plaintiff possessed no valid water 
rights; prior to the administrative hearing, plaintiff filed 
a petition in district court seeking a declaratory judgment 
to establish plaintiffs water rights; and the state engineer 
stipulated that the state engineer would take no further 
action in the administrative proceeding until the petition 
for declaratory judgment had been heard and decided 
by the ‘district court, the stipulation did not constitute a 
waiver of exhaustion of administrative remedies, Headen 


. vu. D/Antonio, 2011-NMCA-058, 149 N.M. 667, 253 P.3d 


957. 

State engineer's decision does not bar subsequent 
litigation. — While the decision of the state engineer in 
granting a permit has the force and effect of a judicial 
judgment, where the depth of an applicant's well and the 
diameter of the pipe and the amount of water are not in 
issue and not essential to a prior decision, the state engi- 
neer's determination does not bar subsequent litigation of 
those issues. State ex rel, Reynolds v. Rio Rancho Estates, 
Tnc., 1981-NMSC-017; 95 N.M..560, 624 P.2d 502, 

Court erred in permitting introduction of new 
or additional evidence on appeal from state engineer's 


' decision denying application for permit to change partial 


point of diversion. Derrick v. Reynolds, 1964-NMSC-085, 
74 N.M. 181, 392 P.2d 13. 

Only courts have power and authority to adjudi- 
cate water rights. State ex rel. Reynolds v. Lewis, 1973- 
NMSC-035, 84 N.M. 768, 508 P.2d 577. 

Law reviews. — For note, "New Mexico State Engi- 
neer Issues Orders on Mine Dewatering," see 20. Nat, Re- 
sources J, 8359 (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 294 et seq; 


72-2-17. Hearing; notice; conduct; record. 


A. After a written request for hearing has been filed, the state engineer shall notify the re- 
questor, and all interested parties, by registered or certified mail; return receipt requested, of the 


hearing. The notice shall include: 


» (1) «the time, place, date and nature of the hearing, which time shall be not less than five 
nor more’ than sixty days from the date of filing of the request for hearing, provided that the state 
engineer may for good cause or upon stipulation of the parties set the hearing for a later date; and 

(2) the legal authority and jurisdiction under which the hearing will be held. 


> B, «In the conduct of the hearing: 


(1). opportunity shall be afforded all parties to appear and present thei tae and gSohpeigsan 


on all issues involved; 


(2) irrelevant, immaterial or unduly repetitious evidence shall be excluded: The rules of 


evidence as applied in nonjury civil cases in the district courts of this state shall be generally fol- 
lowed; however, when it is necessary to ascertain facts not reasonably susceptible of proof under 
these rules, evidence not admissible thereunder may be'‘admitted if it is of a type commonly relied 
upon by reasonably prudent men in the conduct of their affairs: Objections to evidentiary offers 
may be made and shall be noted in the record. Subject to these requirements, when a hearing will 
be expedited and interests of the parties will not be prejudiced substantially, any part of the evi- 
dence may be received in written form; 


31 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-2-18 WATER LAW.» 72-2-18 


(3) a party may have and be represented by counsel and may conduct cross-examinations 
required for a full and true disclosure of the facts; 
(4) notice may be taken of judicially cognizable facts. In addition, notice may be taken of 
generally recognized technical or scientific facts within the state engineer's specialized knowledge; 
(5) oral proceedings or any part thereof shall be transcribed on request of any party; and 
(6) Aindings)o of fact shall be based exclucivelve on the evidence and on makers officially 
noticed. 
C. The state engineer or his appointed hearing examiner shall make a record of the hearing, 
which shall include: ) 
(1) -all pleadings, motions, intermediate rulings; 
(2) evidence received or considered; 
(3) astatement of the matters officially noticed; 
(4) questions and offers of proof, objections and rulings thoraupe 
(5) any proposed findings submitted; and 
(6) any decision, opinion or report by the state engineer or hearing examiner conducting 
the hearing. ) 
History: 1953 Comp., § 75-2-16, enacted by Laws ANNOTATIONS 


APs Pn B Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
. Jur. 2d Administrative Law § 261 et seq. 


72-2-18. State engineer; enforcement; compliance orders; penalty. 


A. When a person, pursuant to a finding of fact, violates a requirement or prohibition of Chap- 
ter 72 NMSA 1978, a regulation, code, order or special order adopted by the state engineer pursu- 
ant to Section 72-2-8 NMSA 1978, a condition of a permit or license issued by the state engineer 
pursuant to law or an order entered by a court adjudicating a water right, the state engineer may, 
in addition to any other remedies available under law, issue a compliance order stating with rea- 
sonable specificity the nature of the violation and requiring compliance within a specified time 
period. A compliance order shall not be effective against any party other than the person against 
whom the compliance order is issued. 

B. This section shall not be construed to affect or interfere with any jurisdiction of an irrigation 
district, conservancy district, a state court, a federal court or an eran nation, tribe or pueblo to 
enforce its orders and decrees pertaining to water rights. 

C. A compliance order may include an order to cease the violation of a requirement or prohibi- 
tion of Chapter 72 NMSA 1978, a directive issued in accordance with the provisions of Section 72- 
2-8 NMSA 1978, a condition of a permit or license issued by the state engineer or an order entered 
by a court adjudicating a water right. 

D. The state.engineer shall provide an opportunity for the person named in the compliance or- 
der to have a hearing on the alleged violation pursuant to Section 72-2-16 NMSA 1978. A hearing 
shall be held if a written request is made to the state engineer within thirty days after receipt of 
the notice of the compliance order sent by certified mail. A compliance order issued: pursuant to 
this section shall become final unless the person named in the order submits a written request for 
a hearing to the state engineer within thirty days of receipt of the order. A compliance order shall 
be enforceable only upon becoming final. Nothing in this section shall prohibit the person named 
in the order from pursuing an informal resolution of the matter after a timely request for hearing 
has been made. 

E. A compliance order may require repayment of water that was overdiverted or illegally di- 
verted. Repayment of water may be up to. double the amount of the overdiversion or illegal diver- 
sion. In determining the repayment of water beyond the amount overdiverted or illegally diverted, 
the state engineer shall take into consideration the seriousness of the violation, any good faith ef- 
forts to comply with the applicable requirements and.any other relevant factors. Any requirement 
to repay water shall not be enforceable until the compliance order becomes final. Installation of a 
measuring device may be required prior to any future diversion of water. 
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F.. Any appeal to district court shall be conducted pursuant to Chapter 72, Article 7 NMSA 
1978 and shall not stay enforcement of the compliance order unless ordered by the district:court: 

G. After a compliance order becomes final, the state engineer may assess a civil penalty of up 
to one hundred dollars($100) per day for violations of the compliance order. Any civil penalty as- 
sessed shall accrue from the date of assessment of the penalty. R 

H. If a’person does not comply with a compliance order, the state engineer may file:a civil 
action to enforce the compliance order and receive*any of the remedies provided in this section, 


including injunctive relief. 


History: Laws 2001, ch. 148, § 1; 2007, ch. 82, § 1. 

The 2007 amendment, effective June 15, 2007, pro- 
vided that compliance orders are effective only against the 
party against whom it is issued; that this section does not 
affect the jurisdiction of conservancy districts and state 
courts; that compliance orders may include orders to cease 
violations of Chapter 72 NMSA‘1978, a directive issued 


pursuant to Section 72-2-8 NMSA 1978, a condition of a 
permit or license or court order; that persons named in 


.. compliance orders may request a hearing of alleged viola- 


tions; that a compliance order may require repayment of 
overdiverted or illegally diverted water; and that appeals 
to the district court do not stay enforcement of the compli- 
ance order unless otherwise ordered by the district court. 


72-2-19. Advanced mapping fund; created. 


A. The "advanced mapping fund" is created in the state treasury. The fund consists of appro- 
priations and donations from the state and federal governments, political subdivisions of the state 
or private entities, income from investment of the fund and money otherwise accruing to the fund. 
Money in the fund shall not revert to any other fund at the end of a fiscal ‘year. The office of the 
state engineer shall administer the fund, and money in the fund is subject to appropriation by the 
legislature for advanced mapping by the state engineer. Money in the fund shall:be disbursed on 
warrants signed by the secretary of finance and administration pursuant to vouchers signed by 
the state engineer or the state engineer's authorized representative. 

B. As used in this section, "advanced mapping" means mapping that uses technologies such as 
light detection and ranging;,underground aquifer mapping; high-resolution aerial photography; 
and three-dimensional mapping. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


History: Laws 2019, ch. 18, § 1. 
Effective dates. — Laws 2019, ch. 18 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


72-2-20. Notice of applications; online posting; notice by publication; 
objections. 


‘When notice of an application is required to be provided pursuant to Section 72-5-4, 72-5A-5, 72- 
6-6, 72-12-3 or 72-12B-1 NMSA 1978: 

A. if the state engineer determines that notice of an application shall be published, the state 
engineer shall post electronically on the state engineer's website a notice that contains the essen- 
tial facts of the application, the name of the newspaper in which the applicant will be required to 
publish notice, the contact information for the state engineer district office where the application 
and. supporting documentation are located and the date by which objections may be filed, which 
shall be seventy days after the date of electronic posting on the state engineer, s website; 

B, , within five days of posting electronic notice on the state engineer's website, the state en- 
gineer shall issue instructions to the applicant to publish notice of the application in a form and 
in the newspaper prescribed by the state engineer once a week for three consecutive weeks and 
requiring that the last date of publication shall be no less than ten days prior to the date by which 
objections may be filed with the state engineer. The newspaper shall be one that is published and 
distributed in each county affected by the diversion and in each county where the water will. be or 
has been put to beneficial use, or if there is no such newspaper, then the newspaper shall be one of 
general circulation in the stream system; 

C. the applicant shall file with the state engineer proof of publication as required within twenty 
days after the date of the last publication. In case of failure to file satisfactory proof of publication 
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within the time required, the date of the application shall be the date of receipt of proofs of pili, 
cation in proper form; and. 

D. if the last of the three consecutive weekly publications does not occur ae 5 sixty days 
of the date the state engineer electronically posts the notice on the state engineer's website, the 
applicant shall request that the state engineer prepare a new notice and electronically post the 
notice as prescribed in Subsection A of this section and issue new instructions for newepaper pub- 
lication as prescribed in Subsection B of this section. 


History: Laws 2019, ch. 88, § 1. Effective dates. — Laws 2019, ch. 88, § 8 made Laws 
2019, ch. 88, § 1 effective July 1, 2019. ¢ 


ARTICLE 3 


Water Districts and Water Masters 


Sec. Sec. 

72-3-1. Water districts; creation; change; subdistricts. 72-3-4, Compensation of water master; assistants; bud- 

72-3-2. Water masters; appointment; removal; duties. get; tax; administration fund. 

72-3-3. Appeal from water master to state engineer au- 72-3-5. Reports by water master to state engineer. 
thorized. 


72-3-1. [Water districts; creation; change; subdistricts. | 


The state engineer shall, from time to time, as may be necessary for the economical and satis- 
factory apportionment of water, divide the state in conformity with the drainage areas into water 
districts to be designated by names, and to comprise as far as possible one or more distinct stream 
systems in each district. Districts may be changed from time to time as may, in his opinion, be 
necessary for the economical and satisfactory apportionment of water. Provided, that the state 
engineer may, when in his opinion it shall be for the best interests of the state and the owners of 
water rights upon any stream system within the state of New Mexico, divide said stream system 
into subdistricts, each of which said subdistricts shall be designated by a distinct name. 


History: Laws 1907, ch. 49, § 18; Code 1915, § 5666; or community acequias, but to speak to the future and to 


Laws 1919, ch. 131, § 2; C.S. 1929, § 151-113; 1941 provide for a condition of affairs to be brought about by 
Comp., § 77-301; 1953 Comp., § 75-3-1. districting of state under supervision of engineer. Pueblo 
Cross references. — For the state engineer, see 72-2-1 of Isleta v. Tondre, 1913-NMSC-067, 18 N.M. 388, 137 P. 

NMSA 1978. 86. 
ANNOTATIONS Law reviews. — For article, "An Institutional Frame- 


work for a Water Market in the Elephant Butte Irrigation 


Section speaks to future. — This section, prior District," see 49 Nat, Resources J. 219 (2009). 
to amendment, and Section 72-3-2 NMSA 1978 would Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
seem in no way to refer to old established water rights Jur, 2d Drains and Drainage Districts 38 3, 4, 6 et seq. 


94 C.J.S. Waters § 243(1). 


72-3-2. Water masters; appointment; removal; aia, 


A. The state engineer shall, upon the written application of a majority of the water rights 
owners of any district in this state, appoint a water master for such district in the state, who may, 
for cause, be removed by the state engineer and shall be removed upon a petition of a majority 
of the water rights owners of the district. The water master shall have immediate charge of the 
apportionment of waters in the water master's district under the general supervision of the staté 
engineer, and the water master shall so appropriate, regulate and control the waters of the district 
as will prevent waste. The state engineer may, if in the state engineer's opinion the public safety 
or interests of water users in any district in the state require it, appoint such water master for 
temporary or permanent service in such district in the absence of the application above Gere 
for in this article. 
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B. In instances where the state engineer's appointment of a water master is not in-response to 
a written application of a majority of the water rights owners of a district, the provisions of Section 
72-3-4 NMSA 1978 shall not apply. 


History: Laws 1907, ch. 49, § 14; Code 1915, § to refer to old established water rights or community ace- 


5667; C.S. 1929, § 151-114; 1941 Comp., § 77-302; 1953 quias, but to speak to future and to provide for condition 
Comp., § 75-3-2; 2007, ch. 157, § 1. of affairs to be brought about by districting of state under 
Compiler's notes. — The 1915 Code compilers added supervision of engineer. Pueblo of Isleta v. Tondre, 1913- 
the phrase "in this article" to the final sentence of this NMSC-067, 18 N.M. 388, 137 P. 86. ' 
section, presumably referring to Code 1915, ch. 114, art: I, Removal of water master. — Water master appointed 
the provisions of which are presently compiled as 19-7-26, by state engineer in absence of petition by water users 
72-1-1, 72-1-2, '72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72- may be removed by state engineer only for cause or where, 
3-1 to 72-3-5, 72-4-1, 72-4-18, 72-4-15, 72-4-17 to 72-4-19, ~ in his opinion, public safety or interests of water users in 
72-5-1 to 72-5-4, 72-5-6 to 72-5-24; 72-5-26 to 72-5-31, 72- district no longer require services of water master. 1953- 
5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6 and 72-9-1 to 72-9-3 54 Op. Attly Gen. No. 6036. 
NMSA 1978. Law reviews. — For article, "New Mexico Water Law: 
Cross references, — For right of state engineer to en- An Overview and Discussion of Current Issues," see 22 
ter private property, see 72-8-1 NMSA 1978. Nat. Resources J. 1045 (1982). 
For the state engineer, see 72-2-1 NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
The 2007 amendment, effective June 15, 2007, added Jur, 2d Drains oa Drainage Districts §§ 6, 11, 12, 19. 
Subsection B. Incompatibility of offices of colonel and water superin- 
tendent, 26 A.L.R,,.144, 1382 A.L.R. 254, 147 A.L.R. 1419, 
ANNOTATIONS 148 A.L.R. 1399, 150 A.L.R. 1444. 
Section speaks to future. — This section and 72-3-1 94 C.J.S, Waters § 243(4). 


NMSA 1978 (prior to amendment) would seem in no way 


72-3-3. [Appeal from water master to state engineer authorized.] 


Any person may appeal from the acts or decisions of the water master to the state engineer, who 
shall promptly and at a stated time and place to be fixed by him, upon due notice to the parties, 
hear and determine the matter in dispute, and his decision shall be final, unless an appeal is taken 
to the district court of the county, wherein the irrigation works or the irrigated lands involved in 
such dispute are situated, in conformity with the provisions of Sections 72-7-1 and 72-7-2 NMSA 
1978. 


History: Laws 1907, ch. 49, § 15; Code 1915, § 5668; .. » ANNOTATIONS 
CBsohOBMso8 i151, AR Laws 2A BSA din OAT Law reviews. — For comment on Kelley v. Carlsbad Ir 
Comp., § 77-303; 1953.Comp.,, § 75-3-3. ARON Sas ees : 
eee NaN oar se ie engineer, see 72-21 ‘TiGation Dist., 71 NM. 464, 379 P.2d 763 (1963), see 3 Nat. 


NMSA.1978. Resources J. 340 (1963). 


72- 3: 4. Compensation of water master; assistants; budget; tax; 
administration fund. 


The state engineer may employ fet assistants to any water master by him appointed as he may 
deem necessary, and each water master and each assistant so employed shall be paid a compensa- 
tion to be fixed by the state engineer and also such of his actual and necessary expenses incurred 
in the performance:of his duties as shall be approved in writing by the state engineer. Provided, 
that such employment of assistants shall be only in cases of emergency and such employment 
shall continue only during the existence of such emergency. 

As soon as possible after the appointment of any water master, the state engineer shall pre- 
pare a budget of estimated amounts required to pay the compensation and expenses of the water 
master and his assistants to the end of the then current fiscal year, and shall certify the same to 
the board of county commissioners of the county wherein the duties of the water master are to be 
performed, which budget shall specify the distribution of the amounts to be charged against and 
allotted to each water user or ditch owner, and which respective amounts shall be based upon the 
quantity of water received or to be received by each in proportion to the total quantities of water 
delivered or to be delivered under the water rights of all. 
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Thereafter, before the beginning of each succeeding fiscal year, the state engineer shall likewise 
prepare a similar budget for the ensuing fiscal year and shall likewise ret the same to the 
proper board of county commissioners. 

If a water district for which a water master is appointed lies within more than one county, the 
budget shall be certified'to the board of county commissioners of each ‘county within which any 
portion of such district is situated, and shall set out the proportionate amount of the budget total 
to be paid by each county respectively. 

When such budgets are received by the board of county commissioners, it shall iminediately 
cause the county treasurer to extend upon the tax rolls of the county for the year contemplated in 
the budget, the amounts therein required to be raised and in accordance with the budget distribu- 
tion thereof, and such respective amounts so distributed and entered upon said tax rolls shall be 
payable and shall be collected at the times and in the manner provided by law for the payment 
and collection of other taxes, and shall be a lien upon the property of the respective water users or 
ditch owners to the same extent other taxes levied are a lien thereon. When collected,'the county 
treasurer shall place such monies into a special fund to be designated as "water masters adminis- 
tration fund for the district of .../...... (name of district)" and such fund shall be expended only 
for the purposes set out in said budget. : 

The salary and expenses of the water master and of his assistants shall be paid monthly by the 
board of county commissioners out of said special fund.so created ony upon the itemized voucher 
of the state engineer. 

If for any reason there shall be a temporary cucigiaaie of moneys in “fe special fund for the 
payment of the accrued salaries and expenses of the water master and his assistants, the board 
of county commissioners may pay the same out of any available moneys in the general county 
fund, or the state engineer may pay the same out of any general fund money appropriated for the 
operation of his office; but in either event the general county fund or the state general fund, as 
the case may be, shall be reimbursed the amounts expended therefrom for such purposes, as soon 
as there may be moneys available therefor in the water masters administration fund hereinabove 
designated. 


History: Laws 1907, ch. 49, § 16; Code 1915, § 5669; 
C.S. 1929, § 151-116; Laws 1935, ch. 78, § 2; 1941 
Comp., § 77-804; 1958 Comp., § 75-3-4; Laws 1965, ch. 
124, § 2, 

Cross references. — For the state engineer, see 72-2-1 
NMSA 1978. 


ANNOTATIONS 


Ministerial duty. — County commissioners, having 
received certified budget, were bound to comply with this 
section, which imposed upon them a ministerial duty 
in which there was no discretion and for which manda- 
mus would lie. State ex rel. Reynolds v. Board . of Cnty. 
Comm'rs, 1962-NMSC-030, 71 N.M. 194, 376 P.2d 976; see 
also, State ex rel. Reynolds v. Zamora, 1966-NMSC- 025, 76 
N.M. 145, 412 P.2d, 568, making permanent. the alterna- 


tive writ of prohibition enjoining and prohibiting interfer- — 


ence with duty of county commissioners to cause taxes in 
question to,be entered on tax rolls. 

Charge not "tax". — This law provides, in effect, 
method for charging individual landowners or water us- 
ers for special services ‘rendered; however, no tax in the 


constitutional sense nor legislative enactment on real, 
personal or intangible property, is imposed by this section. 
1957-58 Op, Att'y Gen. No. 58-77. 

Remedy for delinquency. — Tax deed could hot be 
executed and forwarded to former state tax commission 
by county treasurer as means of collecting delinquent 
water master assessment; foreclosure suit must be insti- 
tuted. 1957-58 Op. Att'y Gen. No. 58-77. 

Federal agencies to pay for services. — Agency of 
United States government, classed as water user, is under 
same obligation as any other water user for payment for 
services. 1953-54 Op. Att'y Gen. No. 53-5675. 

Living quarters for water master. — Where services 
of a water master are necessary in utilizing and conserv- 
ing certain stored water and it is necessary to provide, by 
purchase or otherwise, necessary living quarters for wa- 
ter master, use of trust fund for such purchase would not 
be violation of the trust under Enabling Act. 1953-54 Op. 
Att'y Gen. No, 53-5682. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Drains She Drainage Districts § 34. 

81A:C.J.S. States § 105. ° 


72-3-5. [Reports by water master to state engineer, | 


Each water master shall report to the state engineer, as often as may be deemed necessary by 
the engineer as to the amount of water needed to supply the requirements of his districts, the 
amount available, the works which are without their proper supply, the supply required during 
the period preceding his next regular report and such other information as the engineer may 
require, These reports shall, at the end of each irrigation season, be filed in the office of the state 
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72-4-1 SURVEYS, INVESTIGATIONS AND ADJUDICATION OF RIGHTS 72-4-1 


engineer. The state engineer shall give directions for correcting any errors of apportionments that 
may be shown by such reports, 


History: Laws 1907, ch. 49, § 17; Code 1915, § Cross references. — For the state engineer, see 72-2-1 
5670; C.S. 1929, § 151-117; 1941 ‘Comp; 3 77-305; 1953 NMSA 1978. 
Comp., § 75-3-5. 


ARTICLE 4 
Surveys, Investigations and Adjudication of Rights 
= a ae Sec. 
72-4-1. County drains; duty of state engineer; prelimi- 72-4-12. Notice, consent or approval by governmental 
nary surveys; eminent domain; surveys on body or public officer not required prior to 
‘private property; damage. issuance of bonds. 
72-4-2, Authority to acquire water rights for develop- 72-4-13. Hydrographic ‘survey of state stream systems; 
ment of county water supply system. duty of state engineer; dam and reservoir 
72-4-3. Authority to establish county water supply sys- '\ sites; cooperation with United States. 
; tem; purpose, 72-4-14, Cooperation with federal reclamation service; 
72-4-4. Water revenue bonds; limitations; conditions of federal projects. 
issuance. i) 72-4-15. Determination of water rights; copies of hydro- 
72-4-5. Water revenue bonds; security; restrictions and graphic surveys; suits to determine right 
limitations. of appropriation. 
72-4-6. Determinations and findings prior to supplying 72-4-16. Reports of hydrographic surveys; filing with 
water. state engineer; copies as evidence. 
72-4-7, Sale of water revenue; bonds; application of pro- '72-4-17. Suits for, determination of water. rights; par- 
ceeds; cost of acquiring system. ties; hydrographic survey; jurisdiction; un- 
72-4-8. Water system cost paid from bond proceeds only. known claimants. 
72-4-9. Water revenue bonds shall be legal investments. 72-4-18. Suits concerning water rights; submission of 
72-4-10. \Water revenue bonds, income, security instru- facts to jury or referee. 
ments, agreements and revenue exempt 72-4-19. Adjudication of rights; decree filed with state 
from taxation. engineer; contents of decree. 
72-4-11. Election by voters prior to issuance of meee not 72-4-20. Water rights on interstate streams in litigation; 
-required: i duty of state engineer; exception. 


72-4-1, County drains; duty of state engineer; preliminary surveys; 
eminent domain; surveys on private property; damage. 


When requested by any of the boards of county commissioners of any of the counties of the 
state, it is the duty of the state engineer, either himself or by an authorized assistant engineer, to 
cooperate with the county commissioners in the engineering work required to lay out, establish 
and:construct any drain to be used by any county or counties or portions of the same, for the pur- 
pose of diverting flood waters, lakes; watercourses, and in general to aid and assist the counties 
of this state or their authorized officers in making preliminary surveys and establishing systems 
of drainage or any other engineering work; and whenever the board of county commissioners of 
any county shall by order determine to lay out, establish and construct any drain to be used by 
any county or counties or portions of the same, for the purpose of diverting flood waters, lakes or 
watercourses or to establish systems of drainage, which shall require that private property be 
taken or damaged, the county may exercise the right of eminent domain to take and acquire real 
or personal property, right-of-way and privilege within. or without its, corporate limits, necessary 
for its corporate purposes, in the manner provided by the Eminent Domain Code [42A-1-1 through 
42A-1-33 NMSA 1978]. Subject to the provisions of Sections’42A-1-8 through 42A-1-12 NMSA 
1978, the engineers and surveyors of the state and of the county shall have the right to enter upon 
the property of private persons andof private and public corporations forthe purpose of making 
hydrographic surveys’and examinations and surveys necessary for selecting and locating suitable 
sites and routes for any drain or drainage system. 


History: Laws 1907, ch. 49, § 18; 1909, ch. 129, § 1; Cross references. — For exercise of eminent domain 


Code 1915, § 5672; C.S, 1929, § 151-119; 1941 Comp., § to obtain beneficial use of water, see 72-1-5 NMSA 1978. 
77-401; 1958 Comp,., § 75-4-1; Laws 1981, ch. 125, § 55. For the state engineer, see 72-2-1 NMSA 1978. 
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For engineer's right to enter private property, see 72-8-1 v. Carner, 1949-NMSC-008, 53 N.M. 234, 205 P.2d 216, 


NMSA 1978. distinguished, Cartwright v. Pub, Serv. Co., 1958-NMSC- 
For constitutional provision relating to eminent do- 134, 66 N.M. 64, 3438 P.2d 654, overruled on other grounds, 
main, see N.M. Const., art. II, § 20. State ex rel. Martinez v. City of Las Vegas, 2004-NMSC- 
For injuries by county surveyor, see 4-42-2 NMSA 1978. 009, 185 N.M. 375, 89 P.3d 47. 
For penalty for interference with county surveyor, see Defendant public service company and intervener town 
4-42-6 NMSA 1978. of Las Vegas were not barred from pleading as a defense 
For county flood control, see Chapter 4, Article 50 NMSA the doctrine of Pueblo Rights, in suit by Galinas River 
1978. water users seeking damages and injunction against com- 
For eminent domain procedure, see Chapter 42A, Article pany's use of water, and apportionment thereof, by alleged 
1 NMSA 1978. res judicata effect of previous decree in federal court, 
For surveyor's right to enter private and public lands, where that court had specifically provided that its decree 
and responsibility incident thereto, see 61-23-30 NMSA would affect only the property and rights of those specifi- 
1978. cally named in the decree. Cartwright v. Pub. Serv. Co., 
For drainage districts, see Chapter 73, Article 6 NMSA 1958-NMSC-134, 66 N.M. 64, 343 P.2d 654, overruled on 
1978. other grounds, State ex rel. Martinez v. City of Las Vegas, 
2004-NMSC-009, 1385 N.M. 375, 89 P.3d 47. — 
ANNOTATIONS ~ Am, Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
Effect of federal court decree. — Where bill and de- Jur. 2d Drains and Drainage Districts § 7. 


~ Right of owner of land not originally taken or purchased 
as part of adjacent project to recover, on enlargement of 
project to include adjacent land, enhanced value of prop- 
erty by reason of proximity to original land, 95, A.L.R.3d 
762. 

94 C.J.S. Waters § 234. 


cree in suit brought in federal court indicate that suit was 
brought to adjudicate rights (if any). of all parties thereto 
to.use of water flowing in stream system, federal court de- 
cree was res judicata as between parties to federal suit 
and. their. privies, despite fact that stipulation between 
certain parties and plaintiff's predecessor in title had not 
been signed by defendants or their predecessors. Bounds 


72-4-2, [Authority to acquire water rights for development of county 
water supply system.| 


Each board of county commissioners of any of the several counties of the state, in addition to all 
other powers vested in it, is empowered to acquire, by purchase or exchange upon such terms and 
conditions and in such manner as a commission may deem proper and to acquire by condemna- 
tion in accordance with and subject to the provisions of any and all existing laws applicable to the 
condemnation of property for public use any water rights or any portion thereof within its county 
limits deemed necessary or proper for public use for the development of a county water supply sys- 
tem. Title to DEOPETey | so va or condemned shall be taken in the name of the county. 


History: 1953 Comp., § 75-4- 1. 1, enacted by Laws Law reviews, — For article, "The Law of Prior Appro-’ 

1959, ch. 286, § 1. priation: Possible Lessons for Hawaii," see 25 Nat. Re- 
, ’ sources J. 911 (1985). 
ANNOTATIONS | Am. Jur. 2d, A.L.R. and C.J.S, ca feksingci — 25 Am. 

Condemnation power of board limited. — Power Jur, 2d Drains and Drainage Districts § 7. 
granted boards of county commissioners under this sec- Right of owner of land not originally taken or purchased 
tion to condemn property for’ county water systems is as part of adjacent project to recover, on enlargement of 
subject’ to statutory limitations which grant counties project to include adjacent land, enhanced value of prop- 
the power to condemn property for the use of the county; erty by reason of proximity to original land, 95 A.L.R.3d 
therefore, counties cannot condemn property on behalf of 752. 
mutual domestic water and/or sewage associations orga- 94 C.J.S. Waters § 234. 


nized under Sections 3-29-1 to 3-29-19 NMSA 1978, 1967 
Op. Att'y Gen. No. 67-50. 


72-4-3. [Authority t me establish county water sisal system; purpose.] 


The board of county commissioners of any county may under the provisions of this 1959 act ['72- 
4-2 through 72-4-12 NMSA 1978], establish a county water supply system, which shall be located 
within this state and within the county, for the purpose of supplying water to the inhabitants af 
unincorporated communities of the county for domestic and aay purposes. 


History: 1953 Comp., § 75-4-1.2, enacted by Laws ANNOTATIONS 


1959, ch. 286, § 2, 
Am. Jur. 2d, A.L.R. and C.J.S, references. — — 25 Am, 
Jur. 2d Drains and Drainage Districts § Lit ee 
“94 C.J.S, Waters § 234. 
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72-4-4, Water revenue bonds; limitations; conditions of issuance. 


The board of county commissioners in each county within the state is authorized to issue water 
revenue bonds of the county for the purpose of paying the cost of property acquired under the pro- 
visions of Sections 72-4-2 through 72-4-12 NMSA 1978 and for the construction of a water supply 
system. Bonds issued by a county under.the authority of Sections 72-4-2 through 72-4-12 NMSA 
1978 shall not be a general obligation of the county under the meaning of Article 9, Section 13 
of the constitution of New Mexico. The bonds shall be payable solely out of the revenues derived 
from the projects financed by the bonds which are issued. Bond [Bonds] and coupons, if any, is-' 
sued under the authority of Sections 72-4-2 through 72-4-12, NMSA 1978 shall never constitute an 
indebtedness of the county within the meaning of any state constitutional provision or statutory 
limitation and shall never constitute or give rise to a pecuniary liability of the county or a charge 
against its general credit or taxing powers, and that fact shall be plainly stated on the face of 
each bond. The bonds may be executed and delivered at any time and from time to time, may be 
in the form and denominations, may be of the tenor, may be in registered or bearer form either as 
to principal or principal and interest, may be payable in installments and at the time or times not 
exceeding thirty years from their date, may be payable at the place or places, may bear interest 
at the rate or rates payable at the place or places, and evidenced in the manner, and may contain 
the provisions not inconsistent therewith, all as shall be provided in the resolution and proceed- 
ings of the board of county commissioners whereunder the bonds are authorized to be issued. Any 
bonds issued under the authority of Sections 72-4-2 through 72-4-12 NMSA 1978 may be sold at 
public or private sale in the manner and from time to time as may be determined by the board of 
county commissioners to be most advantageous, and the county may pay all expenses, attorneys 
and engineering fees, premiums and commissions which the board of county commissioners may 
deem necessary or advantageous in connection with the authorization, sale and issuance thereof. 
All bonds issued under the authority of Sections 72-4-2 through 72-4-12 NMSA 1978 and all inter- 
est coupons, if any, applicable thereto shall be construed to be negotiable. 


History: 1953 Comp. . § 75-4-1.3, enacted by Laws | | ANNOTATIONS 


1959, ch. 286, § 3; 1983, ch. 265, § 48, 
‘ies Am. Jur. 2d, A.L.R..and C.J.S. references. — 25 Am. 
Bracketed materia. The bracketed material’ was aersckwrerite - nd Drainage Districts §§ 19, 36 


inserted. by the compiler and is not part,of the law. 20 CJS. Counties § 220. 


72-4-5. [Water revenue bonds; security; restrictions and limitations. ] 


The principal of and interest on any bonds issued under the authority of this 1959 act [72-4-2 
through 72-4-12 NMSA 1978] shall be secured by a pledge of the revenues out of which such bonds 
shall be made payable, and may be. secured by a mortgage covering all or any part of the system 
from which the revenues so pledged may be derived. 

The resolution and proceedings under which such bonds are authorized to be issued or any 
such mortgage may contain any agreement and provisions customarily contained in instruments 
securing bonds, including, without limiting the generality of the foregoing, provisions respecting 
the fixing and collection of all revenues from any system covered by such proceedings or mortgage, 
the maintenance and insurance of such system, the creation and maintenance of special funds 
from the revenues from such system, and the rights and remedies available in event of default 
to the bondholders or to the trustee under a mortgage, all as the board of county commissioners 
shall deem advisable and as shall not be in conflict with the provisions of this 1959 act; provided, 
however, that in making any such agreements or provisions a county shall not have the power to 
obligate itself except with respect to the project and the application of the revenues therefrom, 
and shall not have the power to incur a pecuniary liability or a charge upon its general credit or 
against its taxing, powers. The proceedings authorizing any bonds hereunder and any mortgage 
securing such bonds may provide the procedure and remedies in the event of default in payment of 
the principal of or the interest on such bonds or in the performance of any agreement, No breach 
of any such agreement shall i impose any pecuniary liability upon a county or any charge upon its 
general credit or against its taxing powers. 
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History: 1953 Comp., § 75-4-1.4, enacted by Laws . ' | ANNOTATIONS 


TOGP) Ganze, & 2 Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Drains ad Drainage Districts § 36. 
94.C.J.S. Waters § 234. 


72-4-6. [Determinations and findings prior to supplying water. ] 


Prior to supplying any water, the board of county commissioners must determine and find the 
following: the amount necessary in each year to pay the principal of and the interest on the water. 
revenue bonds proposed to be issued to finance such system; the amount necessary to be paid each 
year into any reserve funds which the board of county commissioners may deem it advisable to 
establish in connection with the retirement of the proposed water revenue bonds and the main- 
tenance of the system. The determinations and findings of the board of county commissioners re- 
quired to be made in the preceding sentence shall be set forth in the proceedings under which the 
proposed water revenue bonds are to be issued and such findings shall be the aes for Sus a 
ing the cost of the water to the inhabitant consumers. . 


History: 1953 Comp., § 75-4-1.5, enacted by Laws ANNOTATIONS 


1959. chy2PB 85 Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters §.234. 


72-4-7, [Sale of water revenue bonds; application of proceeds; cost of 
acquiring system.]| 


The proceeds from the sale of any water revenue bonds issued under authority of this 1959 act 
[72-4-2 through 72-4-12 NMSA 1978] shall be applied only for the purpose for which the bonds 
were issued; provided, however, that any accrued interest and premiums received in any such sale 
shall be applied to the payment of the principal of or the interest on the water revenue bonds sold; 
and provided, further, that if for any reason any portion of such proceeds shall not be needed for 
the purpose for which the water revenue bonds were issued, then such balance of said proceeds 
shall be applied to the payment of the principal of or the interest on said water revenue bonds and 
provided further, that any portion of the proceeds from the sale of the water revenue bonds or any 
accrued interest and premium received in any such sale, may, in the event the money will not be 
needed, or cannot be effectively used to the advantage of the county for the purposes herein pro- 
vided, be invested in short term, interest-bearing securities if such investment will not interfere 
with the use of such funds for the primary purpose as herein provided. The cost of acquiring any 
system shall be deemed to include the following: the actual cost of the construction of any part of 
a system which may be constructed, including attorney's and engineer's fees; the purchase price of 
any part of a system that may be acquired by purchase or condemnation; and the interest on such 
bonds for a reasonable time prior to construction, during construction, and for not exceeding six 
months after completion of construction. 


History: 1953 Comp., § 75-4-1.6, enacted by Laws ANNOTATIONS 


1959, ch. 286, § 6. 
mn Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am, 
Jur. 2d Drains and Drainage Districts § 34. : 
94 C.J.S. Waters § 243(6), 


72-4-8. Water system cost oan from bond proceeds only. 


No county that undertakes to acquire or establish a water supply system under the sadhedad of 
Sections 72-4-2 through 72-4-12 NMSA 1978 shall have the power to pay out of its general funds 
or otherwise contribute any part of the costs of acquiring a water supply system. The entire cost of 
acquiring the system shall be paid out of the proceeds from the sale of water revenue bonds issued 
under the authority of Sections 72-4-2 through 72-4-12 Nua 1978. 
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History: 1953 Comp., § 75-4-1.7, enacted by Laws ANNOTATIONS 
1959, ch. 286, § 7; 1993, ch. 308, § 5. ; ict ; ; 

The 1993 euhleridthed¢ effective April’8, 1993, aaddee Funding for acquiring water rights not restricted. 
the section heading, inserted the language beginning — This section applies only to the funding of water sys- 
"that undertakes" and ending "72-4-12 NMSA 1978" in tems, and it does not restrict the funding for the acqui- 
the first sentence, and substituted "the system shall" for sition of water rights in the same manner, such that a 
"any system must" and "Sections 72-4-2 through 72-4-12 county may use ad valorem taxes to fund water contracts. 


NMSA 1978" for "this 1959 act" in th F , San, Juan Water Comm'n v. Taxpayers & Water Users, 
neers Her eR lar Epres 1993-NMSC-050, 116 N.M. 106, 860 P-2d 748. 


72-4-9. [Water revenue bonds shall be legal investments. | 


| Water revenue bonds issued under the provisions of this 1959 act [72-4-2 through 72-4-12 NMSA 
1978] shall be legal investments for savings banks and insurance companies organized under the 
laws of this state. 


History: 1953 Comp., § 75-4-1.8, enacted by Laws 
1959, ch, 286, § 8. 


72-4-10. [Water revenue bonds, income, security instruments, 
_agreements and revenue exempt from taxation.] 


The water revenue bonds authorized by this 1959 act [72-4-2 through 72-4-12 NMSA 1978] and 
the income from the water revenue bonds, all mortgages or other:security instrument executed as 
security for the water revenue bonds, all agreements made pursuant to the provisions hereof and 
revenue derived therefrom by the county:shall be exempt from all taxation by the state of New 
Mexico, or any subdivision thereof. 


History: 1953 Comp.,.§ 75-4-1.9, enacted by Laws 
1959, ch. 286, § 9. 


72-4-11. [Election by voters prior to issuance of bonds not required. | 


This 1959 act [72-4-2 through 72-4-12 NMSA 1978] shall not be construed as requiring an elec- 
tion by the voters of a county prior to the issuance of water revenue bonds hereunder by such 
county. 


History: 1953 Comp., § 75-4-1.10, enacted by Laws county ordinances, and in the absence of a specific statu- 
1959, ch. 286, § 10. tory authority requiring a referendum on ordinances, 
there is no authority for a county to call a voluntary ref- 

ANNOTATIONS erendum. Should such a referendum be held, it would not, 


Effect of county-called referendum absent proper regardless of its outcome, affect the adoption or validity of 
authority. — In the absence of a constitutional reser- the ordinance, 1979 Op. Att'y Gen. No. 79-35. 
vation of the right of the people to hold referendum on 


72-4-12. [Notice, consent or approval by governmental body or public 
officer not required prior to issuance of bonds. | 


No notice, consent or approval by any governmental body or public‘officer shall be required as 
a prerequisite to the sale or issuance of any water revenue bonds or the making of a mortgage 
under the authority of this 1959 act [72-4-2 through bee 4-12 NMSA 1978], except as provided in 
this 1959 act. 


History: 1953 Comp., § 75-4-1.11, enacted by Laws 
1959, ch. 286, § 11. 
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72-4-138 ‘WATER LAW? : 72-4-15 


72-4-13. Hydrographic survey of state stream systems; duty of state 
engineer; dam and _reservoir sites; cooperation with United 
_ States. 


The state engineer shall make hydrographic surveys and investigations of each stream system 
and source of water supply in the state, beginning with those most used for irrigation, and obtain- 
ing and recording all available data for the determination, development and adjudication of water 
supply of the state including the location and survey of suitable sites for dams and reservoirs and 
the determination of the approximate water supply, capacity and;cost of each. He is authorized to 
cooperate with the agencies of the United States engaged in similar surveys and investigations 
and in the construction of works for the development ‘and‘use of the water supply of the state, 
expending for such purposes any money available for the work of his office, and may a¢cept and 
use in connection with the operations of his office the results of the agencies of the United States. 


History: Laws 1907, ch. 49, § 19; Code 1915, § Hydrographic : surveys prepared by United States. 
5671; C.S, 1929, § 151-118; 1941 Comp., § 77-402; 1953 — The state engineer may make use of all or part of a 
Comp., § 75-4-2; Laws 1977, ch. 254, § 94; 1982, ch. 10, hydrographic survey prepared by the United States, but 
§ 6, even if he does not accept the United States survey, it still 

Cross references. — For the state engineer, see 72-2-1.:, \. may be offered into evidence at a\state court trial involv- 
NMSA 1978. ; ing the general adjudication of water rights. U.S. ex rel. 

AED ; ' “Acoma & Laguna Indian Pueblos v. Bluewater-Toltec Ir- 
ANNOTATIONS rigation Dist., 580 F. Supp. 1434 (D. N.M. 1984), aff'd, 806 


Section speaks of future. — This section and Section F.2d 986 (10th Cir. 1986). 
72-4-1 NMSA 1978 (prior to 1909 amendment) ‘speak ,of _ Law reviews, — For article, ' "Water Rights Problems 
future and have no. application to, water. rights acquired in the Upper Rio Grande Watershed and Adjoining Areas, 


5 Laeraan ie ~1913- see 11 Nat. Resources J. 48 (1971). 
RSE lopT eat ball ap iggee 8 taOIT Te Am. Jur, 2d, A.L.R. and O.J.S. references. —-25 Am. 


Jur. 2d Drains and Drainage Districts §§ 22, 36. 


72-4-14. [Cooperation with federal reclamation service; federal 
projects. | 


The state engineer is hereby authorized and empowered to cooperate with the federal reclama- 
tion service or any other federal agency, in the making of hydrographic surveys upon any stream 
system which includes a federal irrigation or drainage project. 


History: Laws 1919, ch. 131, § 4; C.S, 1929, § 151- ANNOTATIONS 


123; 1941 Comp., § 77-403; 1953 Comp., § 75-4-3. 
Cross references, — For the state engineer, see 72-2-1 Am. Jur. 2d, A.L.R, and C.J.S. references. — 94 


NMSA 1978. C.J.S. Waters § 333. 


72-4-15, [Determination of water rights; copies of hydrographic 
surveys; suits to determine right of appropriation. ] 


Upon the completion of the hydrographic survey of any stream system, the state engineer 
shall deliver a copy of so much thereof as maybe necessary for the determination of all rights 
to the use of the waters of such system together with all other data in his possession necessary 
for such determination, to the attorney general of the state who shall, at the request of the state 
engineer, enter suit on behalf of the state for the determination of all rights to the use of such 
water, in order that the amount of unappropriated water subject to disposition by the state un- 
der the terms. of this chapter may become known, and shall diligently prosecute the same.to.a 
final adjudication: provided, that if suit for the adjudication of such rights shall have been begun 
by private parties, the attorney general shall not be required to bring suit: provided, however, 
that the attorney general shall intervene in any suit for the adjudication of rights to the use of 
water, on behalf of the state, if notified by the state engineer that in his opinion the public inter- 
est requires such action. 
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72-4-16 


History: Laws 1907, ch. 49, § 20; Code 1915, § 
5673; C.S. 1929, § 151-120; 1941 Comp., § 77-404; 1953 
Comp., § 75-4-4. 

Compiler's notes. — The term "this chapter" was sub- 
stituted for "this act” in the 1915 Code. "This act" referred 
to Laws 1907, ch. 49, the provisions of which are presently 
compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5,72-2-1 to 72- 
2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1, 72-4-13, 72- 
4-15, 72-4-17 to 72-4-19, 72-5-1, 72-5-3, 72-5-4, 72-5-6 to 
72-5-24, 72-5-26 to 72-5-28, 72-5-33, 72-7-1 to 72-7-3, 72- 
8-1 to 72-8-6, 72-9-1 to 72-9-38 NMSA 1978. The term "this 
chapter" had reference to the 1915 Code, ch. 114.(§§ 5654 
to 5814), which sections are now compiled in articles 1 to 5 
and 7 to 11 of chapter 72 and articles 2, 3 and 4 of chapter 
73 NMSA 1978. 

Cross references. — For duty of state engineer to 
make hydrographic surveys of state stream systems, see 
72-4-13 NMSA 1978. 

For the state engineer, see 72-2- 1 NMSA 1978. 


, ANNOTATIONS 


Purpose. — It was evident design of legislature, by 
this act, to have adjudicated and settled by judicial decree, 
all water-rights in state and.to have determined amount 
of water to which each water user was entitled, so that 
distribution of water could be facilitated and unappropri- 
ated water be determined, in order that it might be uti- 
lized. Snow pv. Abalos, 1914-NMSC-022, 18 N.M, 681, 140 
P. 1044. 

Parties. — General stream adjudications may be ini- 
tiated by private: claimants, but all:water users whose 
rights may be affected. must be joined. Rosette, Inc. v, 
United States Dep't of the Interior, 2007-NMCA-136, 142 
N.M. 717, 169 P.3d 704, cert. denied. 

Use of water regulated. — Right to use of water, both 
as to'volume and periods of annual use, is regulated either, 


by permit of state engineer or decrees of courts. Harkey v, 


Smith, 1926-NMSC-011, 31 N.M. 521, 247 P. 550. 

Only courts have power and authority to adjudi- 
cate water rights. State ex,rel, Reynolds v, Lewis, 19738- 
NMSC-035, 84 N.M, 768, 508 P.2d 577. 

Hearing required. — Nothing less than hearing 
where evidence could be offered and received to estab- 
lish claims concerning conflicting priority dates of rights 
found to exist would comply with requirements of due pro- 
cess. State ex rel. Reynolds v. Allman, 1967-NMSC-078, 78 
N.M. 1, 427 P.2d 886. 

Denial of due process. — Since former action against 
owners of water rights had been consolidated with later 
action against canal company, and. water rights of owners 
in prior case carried priority date as of commencement of 
well while well rights adjudicated to canal company car- 
ried priority date from formation of ditch, denying right to 
owners, at hearing, to establish applicability of doctrine of 
relation back in showing priority date to be that of origi- 
nal appropriation of water from same source constituted 
denial of due process, State ex rel, Reynolds v, Allman, 
1967-NMSC-078, 78 N.M. 1, 427 P.2d 886. 
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72-4-16 


Requirements for entrance of decree. — No decree 
as required by Section 72-4-19 NMSA 1978, declaring 
priority, amount, purpose, periods and place of use, and 
specific tracts of land to which water right is appurtenant, 
together with other necessary conditions, can be entered 
until hydrographic surveys have been completed and all 
parties impleaded, at'which time further hearing to deter- 
mine relative rights of parties, toward each other, will be 
held. State ex rel. Reynolds v. Sharp, 1959-NMSC-080, 66 
N.M. 192, 344 P.2d 943. 

Step by step procedure encompassing entire basin and 
all matters required to be decreed by Section 72-4-19 
NMSA 1978 is substantial compliance with requirements 
of adjudication statutes, and reasonable and practical way 
to accomplish desired purposes. State ex rel. Reynolds v. 
Sharp, 1959-NMSC-080, 66 N.M. 192, 344 P.2d943. | 

Priority of right to underground water. — Land- 
owner who lawfully began developing underground water 
right and completed it with reasonable diligence acquired 
water right with priority date as initiation of his work 
even though lands involved were placed within declared 
artesian basin before work was finished and water put to 


. beneficial use. State'ex rel. Reynolds v. Mendenhall, 1961- 
_ NMSC-083, 68 N.M. 467, 362 P.2d 998. 


Use of water limited. — The United States, in set- 
ting the Gila national forest aside from other public lands, 
reserved. the use of such water.as may be necessary for 
the purposes for which the land was withdrawn, but these 
purposes did not include recreation, aesthetics, wildlife 
preservation, or cattle grazing. United States v. N.M., 438 


US. 696, 98S. Ct. 3012, 57 L. Ed. 2d 1052 (1978). 


Jurisdiction to adjudicate water rights. — Statu- 
tory suit to adjudicate water rights of stream system is 
all embracing, and includes claimed rights of appropria- 
tors from artesian basin within system; and jurisdiction 
of district court, in suit pending, excluded jurisdiction of 
another court as to claimants not impleaded, and as to 
appropriators from artesian basin. Unknown claimants 
could be impleaded. El Paso & R.J. Ry. v, District Ct.,,1931- 
NMSC-055, 36 N.M. 94, 8 P.2d 1064. 

Damage suit in district court. — Suit for dam- 
ages for obstruction of flow and appropriation of waters 
of creek was properly brought in district court, although 
rights to use of waters of creek had not been adjudicated 
under this act, as plaintiff had had use of the water for 
more than twenty years before this‘act was enacted. N.M. 
Prods. Co, v. N.M. Power Co., 1987-NMSC-048, 42 N.M. 


811, 77 P.2d 634. 


Law reviews. — For comment, "Indian Pueblo Water 
Rights Not Subject to State Law Prior Appropriation," see 
17 Nat. Resources J. 341 (1977). ~ 

For note, "Reserved Water Rights and Our National For- 
ests," see 19 Nat. Resources J, 433 (1979). 

For article, "The Administration of the Middle Rio 
Grande Basin: 1956- 2002, "see 42 Nat. Resources J. 939 
(2002), 

Am. Jur, 2d, A.L.R. and C,J.S. references. — 78 roy 
dur, 2d Waters § 258. 

93 C.J.S. Waters §§ 194 to 205. 


72-4-16. [Reports of hydrographic surveys; filing with state engineer; 


copies as evidence. ] 


All reports of hydrographic surveys of the waters of any stream system, or parts thereof, and 
other surveys heretofore or hereafter made by the state engineer, or under his authority, or by.any 
engineer of the United States, or any other engineer, in the-opinion of the state engineer qualified 
to make the same, may, when made in writing and signed by the party making the same, be filed 
in the office of such state engineer, and the originals or certified copies thereof, made by such state 
engineer, shall be received and considered in evidence in the trial of all causes involving the data 
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shown in such survey, the same as though testified to by the person making the same, subject to 
rebuttal, the same as in ordinary cases. 


History:'Laws 1919, ch. 124, § 1; _C.S.1929, § 151- even if he does not accept the United States survey, it still 


121; 1941 Comp., § 77-405; 1953: Comp., § 75-4-5. may be offered into evidence at a state court trial involv- 

Cross references. — For the state engineer, see 72-2-1 ing the general adjudication of water rights. U.S. ex rel. 

NMSA 1978. Acoma & Laguna Indian Pueblos v. Bluewater-Toltec Tr- 

: rigation Dist., 580 F. Supp. 1434 (D.N.M. 1984), aff'd, 806 
ANNOTATIONS F.2d 986 (10th Cir, 1986). 


Law reviews. — For comment, "Indian Pueblo Water 
Rights Not Subject to State Law Prior Appropriation," see 
17 Nat. Resources J. 341 (1977). ; 


Hydrographic surveys prepared by United States. 
— The state engineer may make use of all or part of a 
hydrographic survey prepared by the United States, but 


72-4-17. Suits for determination of water rights; parties; hydrographic 
survey; jurisdiction; unknown claimants, 


In any suit for the determination of a right to use the waters of any stream system, all those 
whose claim to the use of such waters are of record and all other claimants, so far as they can be 
ascertained, with reasonable diligence, shall be made parties. When any such suit has been filed the 
court shall, by. its order duly entered, direct the state engineer to make or furnish a complete hy- 
drographic survey of such stream system as hereinbefore provided in this article, in order to obtain 
all data necessary to the determination of the rights involved. Money heretofore spent on hydro- 
graphic surveys by the state engineer, but not assessed against the water users on the effective date 
of this act, shall not be assessed against the water users. The court in which any suit involving the 
adjudication of water rights may be properly brought shall have exclusive jurisdiction to hear and 
determine all questions necessary for the adjudication of all water rights within the stream system 
involved; and may submit any question of fact arising therein to a jury or to one or more referees, 
at its:discretion; and the attorney general may bring suit as provided in Section 72-4-15 NMSA 
1978 in any court having jurisdiction over any part of the stream system, which shall likewise have 
exclusive jurisdiction for such purposes, and all unknown persons who may claim any interest or 
right to the use of the waters of any such system, and the unknown heirs of any deceased person 
who made claim of any right or interest to the waters of such stream system in his lifetime, may be 
made parties in such suit by their names as near as the same can be ascertained, such unknown 
heirs by the style of unknown heirs of such deceased person and said unknown persons by the name 
and style of unknown claimants of interest to water in such stream system, and service of process 
on, and notice of such suit, against such parties may be made as in other cases by publication. 


History: Laws 1907, ch. 49, § 21; Code 1915, § 5674; Interior, 2007-NMCA-136, 142 N.M. 717, 169 P.3d 704, cert. 
Laws 1917, ch. 31, § 1; 1919, ch. 181, § 3; C.S. 1929, § denied, 2007-NMCERT-003, 141 N.M. 401, 156 P.3d 39. 
151-122; 1941 Comp., 8 77-406; 1953 Comp. +, § 75-4-6; Only courts have power and authority to adjudi- 
Laws 1965, ch. 124, § 3. cate water rights. State ex rel. Reynolds v, Lewis, 1978- 

Compiler's Hote — The words "in this article" follow- NMSC-035, 84 N.M. 768, 508 P.2d 577. 
ing "hereinbefore provided" were inserted by the compil- This section does not preclude trespass actions 
ers of the 1915 Code, and refer to Code 1915, ch. 114, art. between individual water users under certain circum- 
I (88 5654 to 5730) presently compiled as 19-7-26, '72-1-1, stances. State ex rel. Martinez v. City of Las Vegas, 2004- 
72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1 to NMSC-009, 135 N.M. 375, 89 P.3d 47. 

72-3-5, 72-4-1, 72-4-18, 72-4-15, 72-4-17 to 72-4-19, 72-5-1 Simple trespass claim cannot be initiated while 
to 72-5-4, 72-5-6 to 72-5-24, 72-5-26 to 72-5-31, 72-5-33, general stream adjudication is pending and cannot 
72-7-1 to 72-7-8, 72-8-1 to 72-8-6 and 72-9-1 to 72-9-3 be used to challenge the results of a general stream adju- 
NMSA 1978. dication in which the litigants to the trespass action had 

Cross references. — For service of process, including participated as parties. State ex rel. Martinez v. City of Las 
service by publication; see Rule 1-004 NMRA. Vegas, 2004-NMSC-009, 135 N.M. 375, 89 P.3d 47. 

For joinder of parties, see Rules 1-019 and 1-020 NMRA. Procedure all-embracing. — Procedure for adjudica- 

For the state engineer, see 72-2-1 NMSA 1978. tion of water rights provided for in Laws 1907, ch. 49, is 


all-embracing (including alleged rights of appropriation 
ANNOTATIONS from artesian basin in stream system). State ex rel. Reyn- 
Geothermal resources. — In an action to adjudicate olds v. Sharp, 1959-NMSC-080, 66 N.M. 192, 344 P.2d 943. 


underground water rights, the state district court does The district court properly adjudicated senior 

not have subject matter jurisdiction to determine whether water rights first. — Where the Navajo Nation, the 

heat in water is a geothermal resource belonging to the United States, and the state of New Mexico reached an 

United States or an attribute of a water right controlled by ~/agreement settling the Navajo Nation's claims to water 

the State of New Mexico.»-Rosette, Inc, v, U.S. Dep't of the in the San Juan river basin, and where federal legislation 
A4 
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to approve and implement the settlement agreement was 


enacted by congress, and where the New Mexico legisla-' 


ture appropriated funds to pay New Mexico's cost of the 
settlement agreement and authorized the New Mexico 
state engineer to seek judicial approval*regarding the 
state's share of the water, and where the district court 
approved the settlement agreement, concluding that the 
settlement agreement was fair, adequate, reasonable, and 
consistent with the public interests as well‘as all-appli- 
cable laws, the district court did not err in treating appel- 
lants' cross-claims as objections to the settlement, because 
the expedited inter se procedure allows the district court 
flexibility to adjudicate the senior water rights first, and 
then address junior claims, which allows the district .court 
to hear all claims against the state engineer so it can be 
determined how much)water the state will have. to allo- 
cate, State ex rel. State Engineer v. Saw Juan Agricultural 
Water Users Ass'n, 2018-NMCA-053, cert. granted.. 
Notice of inter se proceeding’ satisfied constitu- 
tional due process. — Where'the Navajo Nation, the 
United States, and the’state of New Mexico reached an 
agreement settling the Navajo Nation's claims to.water in 
the San Juan river basin, and where federal legislation to 
approve and implement the settlement agreement was en- 
acted by congress, and where the New'Mexico legislature 
appropriated funds to pay New Mexico's cost of the settle- 


ment agreement and authorized the :\New Mexico state: 


engineer to seek judicial approval regarding the state's 
share of the water, and where the district court approved 
the settlement agreement, concluding that the settlement 
agreement was fair, adequate, reasonable, and consistent 
with the public interests as well as all applicable laws, 
no‘due process violation occurred’ because the threshold 


question in-evaluating a due process challenge is whether 


there is a deprivation’of liberty or property, and in this 
casé, appellants could not have suffered any loss of prop- 
erty rights where there was a reasonable basis to:conclude 
that the settlement agreement provided the Navajo Na- 
tion with an amount of water less than the amount that 
was federally authorized. Moreover, the measures takén 
by the state satisfied the procedural requirements of due 
process, State ex rel. State Engineer v. San-Juan Agricul- 
tural Water Users Ass'n, 2018-NMCA-058, cert. granted. 


United States may be sued in water rights adjudi-' 


cation matters. — Merely because a water rights adju- 
dication will proceed over time and will join necessary de- 
fendants does not mean that the adjudication is not within 
the scope of the McCarran Amendment, 43 U.S.C, § 666, 
which allows the United States to be sued in water rights 
adjudication matters. U.S. ex rel: Acoma & Laguna Indian 
Pueblos v. Bluewater-Toltee Irrigation Dist., 580 F.Supp. 
1434 (D.N.M. 1984), aff'd, 806 F.2d 986 (10th Cir. 1986). 
Scope of adjudication. — For purposes of determin- 
ing the geographical scope of the adjudication under this 
section, if the adjudication satifies the requirements of the 
McCarran Amendment, 43 U.S.C. § 666, it will satisfy this 
section because both statutes are intended to avoid piece- 
meal litigation by including all claimants to the water 


source, Elephant Butte Irrigation Dist. v. Regents of N.M.: 


State Univ., 1993-NMCA-009, 115 N.M.229, 849 P.2d 372. 

"Stream system". — Although -adjudication: of only 
a segment of a main stem of the Rio Grande would not 
satisfy the requirements of the McCarran Act, 43 U.S.C. § 
666, and this section, which require joinder of the United 
States as a defendant, since separate water was required 


to be delivered to this same segmentof the river under the . 


Rio Grande Compact this segment could be considered a 
"separate stream system" for purposes of satisfying this 
section. Elephant Butte Irrigation Dist. v. Regents of N.M. 
State Univ., 19983-NMCA-009, 115 N.M, 229, 849 P.2d 372, 

Requirements for decree. — No decree as required 
by Section 72-4-19 NMSA 1978, declaring priority, amount, 
purpose, periods and place of use, and specific tracts of land 
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to which right is appurtenant, together with other neces- 
sary conditions, can be entered. until hydrographic surveys 
have been completed and all parties impleaded, at which 
time further hearing to determine relative rights of par- 
ties, toward each other, will be held. State ex rel. Reynolds v, 
Sharp, 1959-NMSC-080, 66 N.M. 192, 344 P.2d 943. 

Step by step procedure encompassing entire basin and 
all matters required to be decreed by Section 72-4-19 
NMSA 1978 is substantial compliance with the require- 
ments of adjudication statutes, and reasonable and practi- 
cal way to accomplish desired purposes. State ex rel. Reyn- 
olds v. Sharp, 1959-NMSC-080, 66 N.M. 192, 344 P.2d 943. 

Hearing necessary. — Nothing less than. hearing 
where evidence could be offered and received to estab- 
lish claims concerning conflicting priority dates of rights 
found to exist would comply with the requirements of due 
process. State ex rel. Reynolds v, Allman, 1967-NMSC-078, 
78 N.M. 1, 427 P.2d 886. 

‘Joinder of users required, — All water-users whose 
rights may be affected must be joined in an adjudication. 
State ex rel. Martinez v. City of Las Vegas, 2004-NMSC- 
009, 135 N.M. 375, 89 P.3d 47. 

In order to-avoid a conflict with this section and ‘to pro- 
tect the legislative purpose of comprehensive stream ad- 
judication, a trespass claim should not be entertained if 
it necessarily requires the determination of the rights of 
other water users who are not joined in'the action, State 
ex rel. Martinez v. City of Las Vegas, 2004-NMSC-009,.135 
N.M. 375, 89 P.3d 47. 

‘Denial of ‘due process. — Where former action 
against owners of water rights had been consolidated with 
later action against canal'company, and water rights of 
owners in prior case carried priority date as of commence- 
ment of well while well rights adjudicated to canal com- 
pany carried priority.date from formation of ditch, deny- 
ing right to owners, at hearing, to establish applicability 
of doctrine of relation back in showing priority date to be 
that of original appropriation of water from same source 
constituted denial of due process. State ex rel. Reynolds v, 
Allman; 1967-NMSC-078, 78 N.M. 1, 427 Pi2d 886. 

Venue. — Venue for a suit governing the adjudication 
of water rights was properly brought in the county having 
jurisdiction over the stream system pursuant to Section 38- 
3-1(D)(1) NMSA 1978 as opposed to the county wherein the 
state engineer had his offices pursuant to Section 38-3-1(G) 
NMSA‘1978. Because the county district court wherein the 
stream system was located properly had venue over the 
water rights adjudication pursuant to Section 38-3-1(D)(1) 
NMSA 1978; this section required that that court have ex- 
clusive jurisdiction over all questions relating to the water 
rights involved, including those against the state engineer, 
Elephant Butte Irrigation Dist. v. Regents of N.M. State 
Univ., 1998-NMCA-009, 115 N.M. 229, 849 P.2d 372. 

Party was’ not deprived of relief because of laches 
where, though knowing of operation of pumping plants: by 
riparian owners it'did not know these were being so oper- 
ated without permits until advised thereof by state engineer 
within two years of time suit was filed. Carlsbad Irrigation 
Dist. v. Ford, 1942-NMSC-042,'46 N.M. 336, 128 P.2d 1047, 

New action required. — District court was without 
jurisdiction to entertain petition in statutory proceeding 
to adjudicate water rights over which it had expressly sur- 
rendered further jurisdiction, and’under circumstances it 
must be made subject of new and independent action. Vil- 
lage of Springer v. Springer Ditch Co, , 1943-NMSC-053, 47 
N.M, 456,144 P.2d 165, :; 

Res judicata. — Even though all of numerous water 
right owners were not made parties, decree of federal 
court which adjudicated water rights was res judicata 
in view of provision of statute which provided for even- 
tuality that some persons might not be made parties to 
such suit. Bounds v. Carner, 1949-NMSC-008, 53 N.M. 


(234, 205 P.2d 216, but see Cartwright v. Public Serv. Co., 
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1958-NMSC-134, 66 N.M. 64; 343 P.2d 654, overruled on 
other grounds, State ex rel. Martinez.v. City of Las Vegas, 
2004-NMSC-009, 135 N.M. 375, 89 P.3d 47. 

State engineer has regulatory interest in adjudica- 


tion litigation. State ex rel. Martinez v. City of Las bias 


2004-NMSC-009, 135 N.M. 375, 89 P.3d 47. 

Trespass actions. — Atrespass action by a homens 
ditch association against a ski company did not require 
that the. association seek a full-stream adjudication and 
join other water users as defendants. La Madera Cmty. 
Ditch Ass'n v. Sandia Peak Ski Co., 1995-NMCA-025, 119 
N.M; 591, 893 P.2d 487. 

Pueblo water rights doctrine. — Application of the 
pueblo water rights doctrine, without consideration of the 
underlying facts, is insufficient to support a grant of sum- 
mary judgment. City of Las Vegas v.. Oman, 1990-NMCA- 


069, 110 N.M. 425, 796 P.2d 1121, cert. denied, 110 N.M., 


282, 795 P.2d 87. 

Water uses by Pueblo Indians are not cbatpailed by 
state water law or prior appropriation. N.M. v.Aamodt, 
537 F.2d 1102 (10th Cir. 1976), cert. denied, N.M. v. US., 
429 U.S. 1121, 97 S. Ct. 1157, 51 L. Ed; 2d 572 (1977). 

State's constitutional disclaimer of all right and ti- 
tle to Indian lands applies only to a proprietary interest 
in such lands and does not apply toa nonproprietary intent 
in subjecting the United States to a state action involving 
a general water right adjudication. Jicarilla Apache Tribe 
v. United States, 601 F.2d 1116 (10th Cir.), cert. denied, 444 
US. 995, 100 S, Ct. 530, 62 L. Ed. 2d 426 (1979). 

Subject matter jurisdiction of state courts in water 
rights adjudications, — Subject matter jurisdiction gov- 
erning general water rights adjudication, including that of 
federally reserved water rights, involving the joinder of the 
United States as proper party defendant to represent the 
interests of the reserved water rights, is allowable in state 
courts, there being implicit modification of the Enabling 
Act, § 2, to that.extent, as necessary. Jicarilla Apache Tribe 
v, United States, 601 F.2d 1116 (10th Cir,), cert. denied, 444 
US. 995, 100 S,Ct. 530, 62.L. Ed. 2d 426 (1979). 

District court has jurisdiction ‘over claims related 
to the enforcement of a valid court decree. — Where 
plaintiff filed a complaint inthe district court, seeking de- 
claratory relief, injunctive relief, and monetary damages, 
alleging that she is entitled to the use of water appurte- 
nant to over 40 acres of land from the Rio Puerco de Chama 
based upon a decree issued: by the district court in Rio Ar- 
riba County in 1962, and where the district court dismissed 
plaintiff's complaint for lack of subject matter jurisdiction, 
concluding that the federal district court adjudicating all 
water rights of the Rio Chama stream system, which in- 
cludes the Rio Puerco de Chama, has exclusive jurisdiction 
over plaintiff's claims, the district court erred in dismissing 
the complaint, because plaintiffs complaint does not call 
of an adjudication of water rights to the entire system, but 
concerns the enforcement of an existing and valid court 
decree; once a stream system has been adjudicated or par- 
tially adjudicated and a decree issued, jurisdiction over 
claims related to the enforcement of the decree, as opposed 
to claims seeking an adjudication of the water rights to be 
decreed, properly rests with the district court. Lujan v, Ace- 
quia Mesa Del Medio, 2019-NMCA-017, cert. granted. 

United States is the proper party defendant in 
any general water rights adjudication proceeding, 
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whether brought in federal court or state court, relating to 
federally created water rights, including those reserved for 
use by Indian: tribes. Indian tribes using’the reserved wa- 
ters are granted the right.of intervention in any such adju- 
dication, to be represented’ by private counsel independent 
of any possible conflict of interest. Jicarilla Apache Tribe v. 
United States, 601 F.2d 1116 (10th Cir,), cert. denied, 444 
U.S. 995, 100 S. Ct. 530,62 L. Ed; 2d 426 (1979). 

Federal law governs adjudication of federal wa- 
ter rights. — Where the general water rights of the San 
Juan river and its tributaries in New Mexico sought to 
be adjudicated include those which are federally owned 
and established, federal law governs in determining the ’ 
extent and status of such rights. Jicarilla Apache Tribe v. 
United States, 601 F.2d 1116 (10th Cir,), cert. denied, 444 
U.S. 995, 100.S. Ct. 530, 62 L. Ed. 2d 426 (1979). 

Exclusive jurisdiction may not be avoided by an- 
other district court. — Once an adjudication of water 
rights by one district court:has. been made, a separate dis- 
trict court may not subsequently impose a trust on the 
water rights granting rights not recognized by the origi- 
nal court, and thereby deprive the original court of its ex- 
clusive jurisdiction. Ulibarri v. Hagan, 1982-NMSC-101, 
98 N.M. 676, 652 P.2d 226. 

Finding required to dismiss for lack of exclusive 
jurisdiction. — Before the district court can dismiss an 
action seeking an adjudication of water rights in a spring 
on the basis:that another district court has exclusive 
jurisdiction, it must be satisfied that a prior order actu- 
ally was entered declaring that the spring is part of the 
stream system involved in the prior action. Ulibarri v, 
Hagan, 1982-NMSC-101, 98 N.M. 676, 652 P.2d 226. 

Priority of right to underground water. — Land- 
owner who lawfully began developing underground water 
right and completed it with reasonable diligence acquired 
water right with priority date as initiation of his work 
even though lands involved were placed within declared 
artesian basin before work was finished and water put;to 
beneficial use. State ex rel. Reynolds v. Mendenhall, 1961- 
NMSC-0838, 68 N.M, 467, 362 P.2d 998. 

Proposed legislation unconstitutional.,— Where 
exclusive jurisdiction has been given to judiciary to deter- 
mine water rights, separation of powers doctrine forbids 
legislature. from granting any such rights; therefore, pro- 
posed legislation attempting to grant water right of two 
acre inches per acre-foot to those holding water rights in 
artesian basin would be unconstitutional..1971 Op. Att'y 
Gen: No. 71-23. 

When statutes provide for judicial determination 3 
water rights, legislative act enlarging water rights of one 
group might be treated as a taking of property of another 
group without due process of law. 1971 Op. Att'y Gen. No. 
71-23. 

No continuing jurisdiction. — Water adjudication 
statutes do not make.provision for reservation or exercise 
of continuing jurisdiction after decree adjudicating waters 
has been entered. 1939-40 Op. Att'y Gen. No. 39-3285. 

Law reviews. — For comment, "Indian Pueblo Water 
Rights Not Subject to State Law Prior ADprepriations) see 
17 Nat. Resources J. 341 (1977), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 7 8 Am. 
Jur. 2d Waters § 258. 

93 C.J.S. Waters §§ 194, 195, 199. 


72-4-18. [Suits concerning water rights; submission of facts to jury or | 


referee. | 


ih 


In any suit concerning water rights, or in any suit or appeal provided for in this article, the court 
may in its discretion submit any question of fact arising therein to a jury, or may appoint a referee 
or referees to take testimony and report-upon the rights of the parties. 
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History: Laws 1907, ch. 49, § 37; Code 1915, § 
5696; C.S. 1929, § 151-149; 1941 Comp., § 77-407; 1953 
Comp., § 75-4-7. 

Compiler's notes. — The 1915 Code subatitobed "this 
article" for "this act." For meaning of "this article," see 
compiler's note to 72-4-17 NMSA 1978. For meaning of 
"this act," see compiler's note to 72-4-15 NMSA 1978. 

Cross references. — For use of advisory jury, see Para- 
graph B of Rule 1-039 NMRA. 
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For appointment of masters and referees, see Rule 1-053 
NMRA. 
| ANNOTATIONS 


Law reviews. — For comment, "Indian Pueblo Water 
Rights Not Subject to State Law Prior Appropriation," see 
17 Nat. Resources J. 341 (1977). 

“Am. Jur. 2d, A.L.R. and C.J.S. references. — 93 
C.J.S. Waters § 203. 


72-4-19. [Adjudication of rights; decree filed with state engineer; 


contents of decree.] 


Upon the adjudication of the rights to the use of the waters ofa a stream system, a certified copy of 
the decree shall be prepared and filed in the office of the state engineer by the clerk of the court, at 
the cost of the parties. Such decree shall in every case declare, as to the water right adjudged to each 
party, the priority, amount, purpose, periods and place of use, and as to water used for irrigation, ex- 
cept.as otherwise provided in this article, the specific tracts of land to which it shall be appurtenant, 
together with such other conditions as may be necessary to define the right and its priority. 


History: Laws 1907, ch. 49, § 23; Code 1915, § 
5677; C.S. 1929, § 151-128; 1941 Comp., § 77-408; 1953 
Comp,, § 75-4-8. 

Compiler's notes. — The 1915 Code substituted "this 
article" for "this act." For meaning of "this article," see 
compiler's note to 72-4-17 NMSA 1978. For meaning of 
"this act," see compiler's notes to 72-4-15 NMSA 1978. 


Cross references. — For the state engineer, see 72-2-1 


NMSA 1978. 
ANNOTATIONS 


Authority to approve water resource manage- 
ment plan. — A district court has the authority under 
this section to approve a water resource management 
plan that is authorized by Section 72-1-2.4 NMSA 1978. 
State ex rel. State Eng'r v. Lewis, 2007-NMCA-008, 141 
N.M. 1, 150 P.3d 375. 

Only courts have power and authority to adjudi- 
cate water rights. State ex rel. Reynolds v, Lewis, 1973- 
NMSC-035, 84 N.M. 768, 508 P.2d 577. 

Adjudication of water rights. — Service of decision 
denying protest upon attorney rather than on protestant, 
where protestant's well was mentioned in application 
to change use of existing rights, did not adjudicate prot- 
estant's rights to the well. Garbagni v. Metro. Inv., Inc., 
1990-NMCA-070, 110 N.M. 436, 796 P.2d 1132. 

Requirements for decree. — No decree as required 
by this section, declaring priority, amount, purpose, peri- 
ods and place of use, and specific tracts of land to which 
right is appurtenant, together with other necessary con- 
ditions can be entered until hydrographic surveys have 
been completed and all parties impleaded, at which time 
further hearing to determine relative rights of parties, 
toward each other, will be held. State ex rel. Reynolds v. 
Sharp, 1959-NMSC-080, 66 N.M. 192, 344 P.2d 943. 

Step by step procedure encompassing entire basin and 
all matters required to be decreed by this section is sub- 
stantial compliance with requirements of adjudication 
statutes, and reasonable and practical way to accomplish 
desired purposes. State ex rel. Reynolds v, Sharp, 1959- 
NMSC-080, 66 N.M. 192, 344 P.2d 943. 

Single, final hearing and comprehensive decree 
not needed for administration of water rights. — 
There can be no administration of junior water rights as 
against senior water rights until the parties have had an 
opportunity to contest priorities inter se. Such.an admin- 
istration, however, need not wait until the court holds a 
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single, final hearing and enters a comprehensive decree 
fixing all the conflicting priorities. State ex rel. Reynolds v. 
Pecos Valley Artesian Conservancy Dist., 1983-NMSC-044, 
99 N.M. 699, 663 P.2d 358. 

Interim administration. of junior water uses of 
stream system constitutional. — In a suit to adjudi- 
cate rights to the surface and ground waters of an entire 
stream system, an order permitting the court to enjoin ju- 
nior water users to show cause in individual proceedings 
why their uses should not be enjoined pursuant to N.M. 
Const., art. XVI, § 2, such injunctions being subject to the 
right of each user to contest inter se the rights adjudi- 
cated for use through and by means of a senior irrigation 


» project, and. also subject to the right ofeach user to estab- 


lish that his use of the public waters of the stream sys- 
tem should not be terminated to satisfy the senior rights 
adjudicated for use through the project, and appointing 
the state engineer as an interim watermaster to admin- 
ister such orders‘ of injunction as may be entered by the 
court in the proceedings which will be held pursuant to 
the order, does not violate rights to due process. State ex 
rel. Reynolds v. Pecos Valley Artesian Conservancy Dist., 
1983-NMSC-044, 99 N.M. 699, 663: P.2d 358. 
Decree conforming to statute. — Despite allega- 
tions that trial court improperly adjudicated city's rights 
according to well, capacity and rights of adverse party 
according to amount of water applied to beneficial use, 
where maximum amount of water which could be: with- 
drawn from basin was fixed by decree as was purpose, 
period and place of use, rights decreed conformed -with 
requirements of this section. State ex rel. State Eng'r v. 
Crider, 1967-NMSC-133, 78 N.M. 312, 431 P.2d 45. 
Effect of federal decree. — Where bill and decree 
in suit brought in federal court indicated that suit was 
brought to adjudicate rights (if any) of all parties thereto 
to use of water flowing in Pecos river stream system, fed- 
eral court decree was res judicata as between parties to 


’ federal,suit and their privies, despite fact that stipulation 


between certain parties and plaintiff's predecessor in title 
had not been signed by defendants or their predecessors. 
Bounds v. Carner, 1949-NMSC-008, 53 N.M. 234, 205 P.2d 
216, distinguished, Cartwright v. Public Serv. Co., 1958- 
NMSC-134, 66 N.M. 64, 348 P.2d 654, overruled on other 
grounds, State ex rel. Martinez v. City of Las Vegas, 2004- 
NMSC-009, 135 N.M. 375, 89 P.3d 47. * 

Defendant public service company and intervener town 
of Las Vegas were not barred from pleading as a defense 
the doctrine of pueblo rights, in suit by Galinas River water 
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users seeking damages and injunction against company's 
use of water, and apportionment thereof, by alleged res ju- 
dicata effect of previous decree in federal court, where that 
court had specifically provided that its decree would affect 
only the property and rights of those specifically named,in 
the decree. Cartwright v. Public Serv. Co., 1958-NMSC-134, 
66 N.M. 64, 343 P.2d 654, see now State ex rel. Martinez v, 
cee of Las Vegas, 2004-NMSC- 009, 185.N.M. 375, 89.P.3d 


District court has jurisdiction over claims related 
to the enforcement of a valid court decree, — Where 
plaintiff filed a complaint in the district court, seeking 
declaratory relief, injunctive relief, and monetary dam- 
ages, alleging that she is entitled to the use of water ap- 
purtenant to over 40 acres of land from the Rio Puerco de 
Chama based upon a decree issued by the district court 
in Rio Arriba county in 1962, and where the district court 
dismissed plaintiff's complaint: for lack ‘of subject matter 
jurisdiction, concluding'that the federal district court ad- 
judicating all water rights of the Rio Chama stream sys- 
tem, which includes the Rio Puerco de Chama, has exclu- 
sive jurisdiction over plaintiff's claims, the district court 
erred in dismissing the, complaint, because plaintiffs 
complaint does not call of an adjudication of water rights 
to the entire system, but concerns the enforcement of an 
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existing and valid court decree; once:a stream system has 
been adjudicated or partially adjudicated and a decree is- 
sued, jurisdiction over claims related to the enforcement 
of the decree, as opposed to claims seeking an adjudica- 
tion of the water rights to be decreed, properly rests with 
the district court. Lujan v. Acequia Mesa Del Medio, 2019- 
NMCA-017, cert. granted. 

Priority in underground water right. — Land- 
owner who lawfully began developing underground water 
right and completed it with reasonable diligence acquired 
water right with priority date as initiation of his work 
even though lands involved were placed within declared 
artesian basin before work was finished and water put to 
beneficial use. State ex rel. Reynolds v, Mendenhall, 1961- 
NMSC-0838, 68 N.M. 467, 362 P.2d 998. 

Law reviews. — For article, "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971), 

For comment, "Indian Pueblo Water Rights Not Suibied 
to State Law Prior Appropriation," see 17 Nat. Resources 
J. 341 (1977). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 78 Lay 
Jur. 2d Waters 8 258. 

93 C.J.S. Waters § 203. 


72-4-20. [Water rights on interstate sfroneead in h eons duty of state 


engineer; exception. ] 


In all cases where the rights of owners of land in this state to which water gts on interstate 
streams are appurtenant have been the subject of litigation in the state or federal courts of an ad- 
joining state, it shall be the duty of the state engineer to assume control of all or any part of such 
interstate stream and of the diversion and distribution of the waters thereof and to administer 
the same in the public interest; provided, however, that this section shall not apply to COnPEEY CHO 
districts, irrigation districts or federal reclamation projects in this state, 


History: Laws 1941, ch. 126, § 26; 1941 Comp., § 77- 
411; 1953 Comp., § 75-4-11. 

Cross references. — For the state engineer, see 72-2-1 
NMSA 1978. 


ANNOTATIONS 


Right to change diversion and storage points. — 
Since water statutes of Colorado and New Mexico have 
no extraterritorial effect, water company had ‘right to 
change places of diversion and storage of water rights ad- 
judicated to certain reservoirs from points in Colorado to 
points:in New Mexico, provided such changes could be ef- 
fected without injuriously affecting rights of other water 
users, and it was not necessary to obtain approval of such 
changes by New Mexico state engineer or Colorado court 
which entered decree of adjudication. Lindsey v. McClure, 
136 F.2d 65 (10th Cir, 1943), 

Authority of state engineer limited. — Section neg- 
atives any authority in state engineer to exercise control 


over diversion and storage of water in New Mexico for 
beneficial use on land situated in Colorado. Lindsey v. Mc- 
Clure, 136 F.2d 65 (10th Cir. 1948). ; 

Injunction against enforcement of order. — Owner 
of water rights in interstate stream was entitled to injunc- 
tion against enforcement of state engineer's order made 
without notice and hearing, which order forbade use of 
excess storage space of New Mexico reservoir, constructed 
primarily for storing unappropriated water to irrigate 
New Mexico land, for initial storage of water attributable 
to Colorado reservoirs with prior water rights, and to use 
New Mexico ditch to carry water to Colorado reservoirs, 
where such use would not affect other water users ad- 
versely, Lindsey v. McClure, 136 F.2d 65 (10th Cir. 1943). 

Law reviews. — For article, "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas, : 
see 11 Nat. Resources J. 48 (1971). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters 8 840. 


ARTICLE 4A 


Water Project Finance 


Sec. 

72-4A-1. Short title. 

72-4A-2. Findings and purpose. 
72-4A-3. Definitions, _ ‘nee 
72-4A-4, Water trust board created. 


Sec. ‘ 

72-4A-5. Boda: duties. 

72-4A-5,1, Implementation of state water plan. 
72-4A-6, Authority; duties. 

72-4A-7, Conditions for grants ‘and loans. 
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Sec. Sec. 
72-4A-8. Water trust fund; created; investment; distribu- 72-4A-9.1. Acequia project fund. 

; _ tion. ¥ 72-4A-10, Report to legislature. 
72-4A-9, Water project fund; created; purpose. © ‘ a-4h- 11. Voiding of authorization. 


Chapter 72, Article 4A NMSA 1978 may be cited as the "Water Project Finance Act". 


History: Laws 2001, ch. 164, § 1; 2011, ch. 64, § 1. _ The 2011 amendment, effective June 17, 2011, 
oe changed the statutory reference. 


72-4A-2. Findings and purpose. 


A. The legislature finds that: 
(1) New Mexico is in a desert where water is a scarce resource; 
(2) the economy depends on reasonable and fair allocation of water for all purposes; 
(3) the public welfare depends on efficient use and conservation of water; 
(4) New Mexico must comply with its delivery obligations under interstate compacts; and 
(5) public confidence and support for water. use efficiency and conservation is based on a 
reasonable balance of investments in water infrastructure and management. 
B. The purpose of the Water Project Finance Act is to provide for water use efficiency, resource 
conservation and protection and fair distribution and allocation of New Mexico's scarce water re- 
sources for beneficial purposes of use within the state. 


; 


History: Paes 2001, ch. 164, § 2; 2008, ch, 189, § 1, "allocation of' near the end, and substituted "water re- 
The 2003 amendment, effective April 3, 2003, in Sub- sources for beneficial purposes of use within the state" for 


section B substituted "New Mexico's" for "the" following "resource to all users" at the end. 


72-4A-3, Definitions,. 


As used in the Water-Project Finance Act: 

A. ' "authority" means the New Mexico finance authority; 

B. "board" means the water trust board; 

C. "political subdivision" means a municipality, county, land grant-merced controlled and gov- 
erned pursuant to Sections 49-1-1 through 49-1-18 or 49-4-1 through 49-4-21 NMSA 1978, re- 

gional or local public water utility authority created by statute, irrigation district, conservancy 
district, special district, acequia, soil and water conservation district, water and sanitation district 
or an association organized and existing pursuant to the Sanitary Projects Act [Chapter 3, Article 
29 NMSA 1978]; 

D. "qualifying water project" means a water project recommended by the board for funding by 
the legislature; and . 

EB. "qualifying entity" means a state agency, a political subdivision of the state, an intercom- 
munity water or natural gas supply association or corporation organized under Chapter 3, Article 
28 NMSA 1978, a recognized Indian nation, tribe or pueblo, the boundaries of which are located 
wholly or partially i in New Mexico or an association of such entities created pursuant to the Joint 
Powers Agreements Act [11-1-1 through 11-1-7 NMSA 1978] or other authorizing legislation for 
the exercise of their common powers. 


History: Laws 2001, ch. 164, § 3; 2003, ch. 139, § 2; associations created purepant to the Joint Powers Act as 
2011, ch.64,§2. © qualified entities. 

The 2011 amehdmentt, effective Jane 17, 2011, baad: The 2003 amendment, effective April, 3, 2003, added 
ened the scope of the act by designating land grant-mer- “water and sanitation district or an association organized 
ceds and regional and local water utility authorities as and existing pursuant to the Sanitary Projects Act" at the 


political subdivisions, and by designating intercommunity end of Subsection C; and added Subsection E. 
water, and gas supply, associations and corporations and y 
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72-4A-4. Water trust board created. 


A. The "water trust board" is created. The board is composed of the following sixteen members: 
(1) the state engineer or the state engineer's designee; 
(2) the secretary of finance and administration or the secretary's designee; 
(3) the executive director of the New Mexico finance authority or the executive director's 
designee; 
(4) the secretary of environment or the secretary's designee; 
(5) the secretary of energy, minerals and natural resources or the secretary's designee; 
(6) the director of the department of game and fish or the director's designee; 
(7) the director of the New Mexico department of agriculture or the director's designee; 
(8) the executive director of the New Mexico municipal league or the executive director's 
designee; 
(9) the executive director of the New Mexico association of canitaan or the executive direc- 
tor's designee; 
(10) five public members appointed by the governor and confirmed by the senate and who 
represent: 
(a) the environmental community; 
(b) an irrigation or conservancy district that uses surface water; 
(c) an irrigation or conservancy district that uses ground water; 
(d) acequia water users; and 
(e) soil and water conservation districts; 
(11) one public member appointed by the Indian affairs commission; and 
(12) the president of the Navajo Nation or the president's designee. 

B. The chair of the board shall be elected by a quorum of the board members. The board shall 
meet at the call of the chair or whenever three members submit a request in writing to the chair, 
but not less often than once each calendar year. A majority of members constitutes a quorum for 
the transaction of business. The affirmative vote of at least a majority of a quorum present shall 
be necessary for an action to be taken by the board. 

C. Each public member of the board appointed by the governor shall be appointed ‘to a four- 
year term. To provide for staggered terms, two of the initially governor-appointed public members 
shall be appointed for terms of two years and three members for terms of four years. Thereafter, 
all governor-appointed members shall be appointed for four-year terms. Vacancies shall be filled 
by appointment by the governor for the remainder of the unexpired term. 

D. Public members of the board shall be reimbursed for attending meetings of the board as 
provided for nonsalaried public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] and shall receive no other compensation, perquisite or allowance. 

E. Public members of the board are appointed public officials of the state while carrying ‘out 
their duties and activities under the Water Project Finance Act. ) 


History: Laws 2001, ch. 164, § 4; 2007, ch. 7, § 1. 

The 2007 amendment, effective June 15, 2007, changed 
the number of members from fifteen to sixteen in Subsec- 
tion A; deleted the former provision, in, Paragraph (1) of 
Subsection A that the state engineer is the chairman of the 


board; added the secretary of finance and administration 


72-4A-5. Board; duties. 
The board shall: 


or the secretary's designee as a member in Paragraph (2) 
of Subsection A; added the provision in Paragraph (3) of 
Subsection A that the designee of the executive director of 
the, New..Mexico finance authority may be a member; and 
provided in Subsection B that the chair of the board shall 
be elected by a quorum of the board members. 


A. adopt rules governing terms and conditions of grants or loans recomnentcd by the board for 
appropriation by the legislature from the water project fund, giving priority to projects that have 
been identified as being urgent to meet the needs of a répional water planning area that has a com- 
pleted regional water plan that has been accepted by the interstate stream. commission; that have 
matching contributions from federal or local funding sources available; and that have obtained all 
requisite state and federal permits and authorizations necessary to initiate the project; 
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‘B.. authorize qualifying water projects to the authority that are for: 
(1) storage, conveyance or delivery of water to end users; 
(2) implementation of federal Endangered Species Act of 1973 Paley atiee programs; 
(3) restoration and management of watersheds; 


(4) flood prevention; or 


(5) water conservation or recycling, treatment or reuse of water as priviied bs law; 
C. © create a drought strike team to we pbvene responses to “ese aoe water shortages caused 


by drought conditions; and 


D. evaluate projects, including their environmental impacts, and reeormnbnd projects to the 
interstate stream commission pursuant to the provisions of Section 72-14-45 NMSA 1978. 


History: Laws 2001, ch..164, § 5; 2003, ch. 189, § 3; 


20038, ch. 365, § 1; 2011, ch, 64, § 3; 2021, ch. 64, § 2. 


Cross references. — For the federal Endangered Spe- 


cies Act of 1973, see 16 U.S.C.S. § 1531 et seq. 


The 2021 amendment, effective June 18, 2021, added . 


Subsection D. 


The 2011 amendment, effective June 17; 2011, made 
stylistic changes. 

The 2003 amendment, effective June 20, 2003, added 
Paragraph B(5) and Subsection C. ’ 


72-4A-5.1. Implementation of state water plan. 


A. The board, in conformance with the state water plan and pursuant to the provisions of the 
Water Project Finance Act, shall prioritize the planning and financing of water projects required 


to implement the plan. 


B. The board shall identify opportunities to leverage federal and other funding. 
C. The board shall utilize the resources of its member agencies and entities whenever possible 


in implementing the state water plan. 


gratin Laws 2003, ch. 131, § 2 and Laws 2008, ch. 
137, § 2 


72-4A-6. Authority; duties. 


The authority shall: 
A. ' provide staff support for the board; 


Duplicate laws. — Laws 20038, ch. 131, § 2. and Laws 
2008, ch. 137; § 2, both effective June. 20, 2003, enacted 
identical new sections. 


B. ‘develop application procedures and forms for qualifying entities to apply for grants and 


loans from the water project fund; and 


C. make loans or grants to qualifying entities for qualifying water projects authorized by the 
legislature; provided that the service area for the project is wholly within the boundaries of the 
state or the project is an interstate projec that directly benefits New Mexico. 


History: Laws 2001, ch. 164, § 6; 2003, ch. 139, § 4; 
2006, ch. 42,.§ 1. 

The 2006 amendment, effective May 17, 2006, pro- 
vided in Subsection C that the authority may make loans 
or grants for interstate Sree that directly benefit New 
Mexico. 


The 2003 amendment, effective April 3, 2003, substi- 
tuted "qualifying entities" for "political subdivisions" once 
in,Subsection B and once in Subsection C; and substituted 

"provided that the service area for the project is wholly 
within the boundaries of the state" for "authorized by the 
legislature" at the end of Subsection C. 


72-4A-7, Conditions for grants and loans. Sepan 


A. Grants and loans shall be made only to qualifying entities that: 

(1) agree to operate and maintain a water project so that it will function properly over the 
structural and material design life, which shall not be less than twenty years; 

(2) require the contractor of a construction project to post a performance and payment 
bond in accordance with the requirements of Section 13-4-18 NMSA 1978; 

(8) provide written assurance signed by an attorney or provide a title insurance policy 

that the qualifying entity has proper title, easements and rights of way to the property upon or 
through which a water project proposed for funding is to be constructed or extended; 
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(4) meet the requirements of the financial capability, set by the board to ensure sufficient 
revenues to operate and maintain a water project for its useful life and to repay the loan; 

(5), agree to properly maintain financial records'and to conduct an audit of a eee fi- 
nancial records; 

(6) agree to pay costs of originating grants and loans as determined by +s adabed by 
the board; and 

(7) except in the case of an emergency, submit a water conservation plan with its applica- 
tion if required to do so and one is not on file with the state pce pursuant to Section 72-14-3.2 
NMSA 1978. 

B. Plans and specifications for a water project shall be approved by the authority, after review 
and upon the recommendation of the state engineer and the department of environment, before 
grant or loan disbursements to pay for construction costs are made to a qualifying entity. Plans 
and specifications for a water project shall incorporate available technologies and Scena de- 
sign for water use efficiency. 
C. Grants and loans shall be made only for eligible items, which include: 

(1) to match federal and local cost shares; 

(2) engineering feasibility reports; 

(3) contracted engineering design; 

(4) inspection of construction; 

(5) special engineering services; . 

(6) environmental or archaeological surveys; 

(7) construction; 

(8) land acquisition; 

(9) easements and rights of way; and 

(10) legal costs and fiscal agent fees. 


History: Laws 2001, ch. 164, § 7; 2003, ch. 138, § 5; The 2003 amendment, effective June 20, 2003,.added 
2008, ch. 139, § 5; 2003, ch. 365, § 2; 2011, ch. 64, § 4. the second sentence in Subsection B. 

The 2011 amendment, effective June 17, 2011, made 
stylistic changes. 


72-4A-8. Water trust fund; created; investment; distribution. 


A. The "water trust fund" is created in the state treasury. The fund shall consist of money 
appropriated, donated or otherwise accrued to the fund. Money in the fund shall be invested by 
the state investment officer as land grant permanent funds are invested pursuant to Chapter 6, 
Article 8 NMSA 1978. Earnings from investment of the fund:shall be credited to the fund. Money 
in the fund shall not be expended for any purpose, but an annual distribution shall be made to the 
water project fund in accordance with Subsection B of this section, 7 

B. On July 1 of fiscal year 2003 and on July 1 of each fiscal year thereafter, an annual distribu- 
tion shall be made from the water trust fund to the water project fund in the amount of four mil- 
lion dollars ($4,000,000) until that-amount is less than an amount equal to four and seven-tenths 
percent of the average of the year-end market values of the water trust fund for the immediately 
preceding five calendar years. Thereafter, the amount of the annual distribution shall be four and 
seven-tenths percent of the average of the year-end market values of the water trust fund for the 
immediately preceding five calendar years. 


History: Laws 2001, ch. 164, § 8. Cross references. — For the water trust fund, see 
Emergency clauses. — Laws 2001, ch. 164, § 11 con- N.M. const: art. XVI, § 6. 

tained an emergency clause and was approved April 3, 

2001. 


72-4A-9, Water project fund; created; purpose. 


A. The "water price fund" is created in the New Mexico finance authority and shall consist of 
distributions made to the fund from the water trust fund and payments of principal of and interest 
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on loans for approved water projects. The fund shall-also.consist of any other money appropriated, 
distributed or otherwise allocated to the fund for the purpose of supporting water projects pursu- 
ant to provisions of the Water Project Finance Act. The fund shall be administered by the author- 
ity. Income from investment of the water project fund shall be credited to the fund. Balances in 
the fund at the end of any fiscal ‘year shall not revert to the general fund. The water project fund 
may consist of such subaccounts as the authority deems necessary to carry out the purposes of the 
fund. The authority may establish procedures and adopt rules as required to administer the fund 
and to récover from the fund costs of administering the fund and originating grants and loans. Ten 
percent of all water project funds shall be dedicated to the state engineer for water rights adjudica- 
tions, and twenty percent of the money dedicated for water rights adjudications shall be allocated 
to the administrative office of the courts for the courts’ costs associated with those adjudications. 

B. Money in the water project fund may be used to make loans or grants to qualified entities 
for any project approved by the legislature and for water rights adjudications. 

C. The authority is authorized to issue revenue bonds payable from the proceeds of loan repay- 
ments made into the water project fund. upon a determination by the authority that issuance of 
the bonds is necessary to replenish the principal balance of the fund. The net proceeds from the 
sale of the bonds shall be deposited in the water project fund. The bonds shall be authorized and 
issued by the authority in accordance with the provisions of the New Mexico Finance Authority 
Act [Chapter 6, Article 21 NMSA 1978]. fat 


History: Laws 2001, ch. 164, § 9; 2005, ch. 293, § 1. Subsection B that money in the fund for water rights ad- 
Cross references. — For the New Mexico finance au- judications. 

thority, see 6-21-4 NMSA 1978. 
For the water trust’fund and water project: fund, see ANNOTATIONS 


N.M. const. art. XVI, § 6. Intent to fund two — The 2005 d- 
purposes. € amen 

The 2005 amendment, effective June 17, 2005, pro- ment to Section 72-4A-9 NMSA 1978 makes plain that the 

vided in Subsection A that ten percent of all water project legislature funded not only water projects, but also wa- 

funds shall be dedicated to the state engineer for water ter rights adjudications and the legislature did not have 


rights adjudications and twenty percent of the money to amend Section 7-27-10.1 NMSA 1978 for the directive 
dedicated for water rights adjudications shall be allocated that ten percent of all funds in the water project fund be 


to the administrative office of the courts for the courts' dedicated to water rights adjudications to be effective. 
costs associated with those adjudications and provided in 2005 Op. Att'y Gen. No. 05-04. 


72-4A-9.1. Acequia project fund. 


The "acequia project fund" is created in the state treasury. The fund shall consist of money 
appropriated, donated or otherwise accrued to the fund. The fund shall be administered by the 
authority. Income from investment.of money in the acequia project fund shall be credited to the 
fund. Balances in the fund at the end of any fiscal year shall not revert to the general fund. The 
acequia project fund may consist of such subaccounts.as the authority deems necessary to carry 
out the purposes of the fund. The authority may establish procedures and adopt.rules as required 
to administer the fund and to recover from the fund costs of administering the fund. Money in 
the acequia project fund may be used to make iia to acequias for any project approved by the 
legislature. 


; 


History: Laws 2004, ch. 85, § 1. IV, § 23, was effective ae 19, 2004, 90 form after adjourn- 
Effective dates. — Laws 2004, ch. 85 contained no ef- ment of the legislature. 
fective date provision, but pursuant to N.M. Const., art. 


72-4A-10. Report to legislature. 


The board shall report to the legislature no later than October 1 of each calender year the total 
expenditures from the water project fund, their purposes, an analysis of the accomplishments of 
the expenditures and recommendations for legislative action. 


History: Laws 2001, ch. 164, § 10. Emergency clauses. — Laws 2001, ch. 164, § 11 con- 
tained an emergency clause and was approved April 3, 
2001. 
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72-4A-11. Voiding of authorization. 


The legislative authorization for a qualifying entity. to receive a grant or loan from the water. 
project fund for a project is void three years after that authorization is given, but this provision 
does not prohibit the legislature from authorizing a project that was previously authorized... 


History: Laws 2015, ch. 88,.§ 2. , Emergency clauses. — Laws 2015, ch. 88, § 3 con- 
tained an emergency clause and was approved April 8, 
2015. , 


ARTICLE 4B 
Water Data 


Sec. si Wilk Sec. 
72-4B-1. Short title. 72-4B-3. Water data agencies; duties; wlouige tae Ait best 
72-4B-2. Definitions. ‘practices; annual plan. 

12 4B- 4, Water, data account. 


This act [72-4B-1 through 72-4B-4 NMSA 1978] may be cited as the "Water Data Act". 


History: Laws 2019, ch. 147, § 1. IV, § 23; was effective June 14, 2019,.90 days after the 
Effective dates. — Laws 2019, ch. 147, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


4 


72-4B-2. Definitions. 


As used in the Water Data Act: 
A. "agencies" means: , 
(1) the bureau of geology and mineral resources of the New Mexico institute of minine and. 
technology; 
(2) the interstate stream commission; 
(3) the office of the state engineer; 
(4) the department of environment; and 
(5) the energy, minerals and natural resources department; ti 
B. "data and information platform" means software, hardware and tools that: Saag organize, 
integrate, distribute and archive water data that at a minimum: 
(1) integrate water data pp by state and local entities: ite 3 boii and stan- 
dardized formats; and 
(2). integrate: 

(a) state and local government data on rarer precipitation, reservoir and irriga- 
tion system operations, ground water use and levels, municipal and industrial y water use and land 
uses, but not including data from residential wells; 

(b) data on water rights, water diversions and water quality; and 

(c) data on fish, aquatic and riparian systems and ecological data; and 

C. "water data" means measurements of basic properties relating to the planning and man- 
agement of water resources, including streamflow, precipitation, ground water} water quality and 
water use in agriculture, industry and municipal uses and natural systems. _ 


History: Laws 2019, ch. 147, § 2. IV, § 23, was effective June 14, 2019, 90 days ay the 
Effective dates. — Laws 2019, ch. 147 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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72-4B-3 APPROPRIATION AND USE OF SURFACE WATER 72-4B-4 


72-4B-3. Water data agencies; duties; standards and best practices; 
annual plan. 


A. By January 1, 2020, the agencies, as convened by the bureau of geology and mineral re- 
sources of the New Mexico institute of mining and technology, shall: 

(1) identify key water.data, information and tools needed to support water management 
and planning; 

(2) develop common water data standards for data collection; 

(3) develop an integrated water data and information platform; and 

(4) identify available and unavailable water data. 

B. Water research undertaken with state funding shall comply with the common water data 
standards and best practices developed by the agencies. 

C. The agencies shall collaborate with other regional and national efforts to share, integrate 
and manage water data. 

D. Within two hundred seventy-five days of enactment of the Water Data Act, and thereafter 
annually by September 1 of each year, the agencies shall develop and submit a plan to the gover- 
nor and the appropriate interim legislative committee that details: 

(1) ancassessment of water data and information needs to support water management and 
piceantint . 

(2) goals; targets'and actions to carry out the purposes of the Water Data Act in the up- 
coming fiscal year;'°o 

(3) -budgetary resources to carry out the purposes of the Water Data Act; om 

(4) ‘metrics es pod aing the ii of the Water Data Act. 


History: Laws 2019, vanity 147, $8. 0 ¢ CIV, § 23, was-effective June 14, 2019, 90 days after: the 
Effective dates. — Laws 2019, ch. 147 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


72-4B-4., Water data account. 


The board of regents of the New Mexico institute of mining and. technology shall establish a 
"water data account" to receive appropriations from the legislature and gifts, grants or donations 
for the bureau of geology, and mineral resources to carry out the purposes of the Water Data Act. 


History: Laws 2019, ch. 147, § 4,, IV, § 23, was effective aah 14, 2019, 90 days after the 

Effective dates. — Laws 2019, ch. 147 contained no | adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art.” 

ARTICLE 5 
Appropriation and Use of ri Water 
Sec. See. 
72-5-1. Application for permit; rules; surveys, etc. 72-5-12. Failure to’ comply with state engineer order; 
72-5-2, Existing community ditches. penalty. 
72-5-3. Application; amendment; refiling. ° 72-5-18. Issuance of license to appropriate water. 
72-5-4, Notice; publication. 72-5-14. Time for construction; extension. 
72-5-5. Objections to applications; filing of protests; defi- 72-5-15. Common use; enlargement and maintenance of 
nition of standing. works; lien for.costs. 
72-5-5.1, Purposes. © 72-5-16. Priority of liens. 
72-5-6. Hearing; approval; permit. © 72-5-17. Excess waters; sale. 
72-5-7. Application; rejection; noncompliance with rules; 72-5-18.. Water allowance. 
conservation and public welfare. : 72-5-19,.. Standards for measuring flow and volume of 
72-5-8. Construction of works; additional time. water. 
72-5-9. Supervision; inspection; completion of works; al- 72-5-20. Headgates and measuring } se po 
thy terations. © 72-5-21. .Recording of permits, decrees and documents; 
72-5-10. State engineer's certificate of Bouse uabibe certified copies, 
72-5-11. Inspection'and correction of unsafe works. 72-5-22, Transfer of water rights. 
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72-5-1 WATER LAW i320): 72-5-1 


Sec. Sec. + 4 4% 
72-5-23. Water appurtenant to land; change of place of 72-5-31. Appeal; prior rights not impaired. B 
use. 72-5-32. Construction and operation of dams; state engi- 
72-5-24,. Change of purpose; change of point of diversion. neer authority. 
72-5-24.1. Acequias and community ditches; changes in 72-5-33. Federal reclamation projects; appropriation for. 
point of diversion or place or purpose of | 72-5-34. State transportation commission; change of wa- 
use. ter use; application, notice and hearing. 
72-5-25. Emergency; change of point of diversion; proce- 72-5-35. State transportation commission; advance wa- 
dure. ter withdrawal. 
72-5-26. Diversion from watershed .or into another 72-5-36.. State transportation commission; unused water 
stream. accrual; withdrawal rate; accounting. 
72-5-27. Artificial water; no right of continuance of sup- 72-5-37. State transportation comiitission; transfer of 
ply. water rights to unused water; reversion. ~ 
72-5-28, Failure to use water; forfeiture. — 72-5-38.. State water rights for highway purposes. and 
72-5-29. Rights of residents of upper valleys of stream gare airports; nonforfeiture for failure to use. 
systems. 72-5-39. Illegal application of econ injunction or other 
72-5-80. «Effect of return flow above diversion or storage ite if relief. 


works of other appropriators. 


72-5-1. Application for permit; sinless surveys, etc. 


Any person, association or corporation, public or private, the state of New Mexico or the United 
States of America, except as provided in Section 15 [72-5-33 NMSA 1978] of this act, hereafter in- 
tending to acquire the right to the beneficial use of any waters, shall, before commencing any con- 
struction for such purposes, make an application to the state engineer for a permit to appropriate, 
in the form required by the rules and regulations established by him. Such rules and regulations, 
shall, in addition to providing the form and manner of preparing and presenting the application, 
require the applicant to state the amount of water and period or periods of annual use, and all 
other data necessary for the proper description and limitation of the right applied for, together 
with such information, maps, field notes, plans and specifications as may be necessary to show the 
method of practicability of the construction and the ability of the applicant to complete the same. 
The state engineer may require additional information not provided for in the general rules and 
regulations, in any case involving the diversion of five hundred cubic feet of water per second, or 
more, or in the construction of a dam more than thirty feet high from the foundation. All such 
maps, field notes, plans and specifications, shall be made from actual surveys and measurements, 
and shall be duly filed in the office of the state engineer at the time of filing of formal application 
for permit to appropriate; provided, that upon the filing in the office of the state engineer of a no- 
tice of intention to make formal application for a permit to appropriate certain public waters the 
state engineer may allow a reasonable time, to be specified by him and noted upon his records, 
for making the surveys, measurements, maps, plans and specifications hereinbefore provided and 
required for a formal application, and if applicant shall file such formal application and map, plans 
and specifications and other necessary data within the time so specified, his priority of application 
shall date from the time of filing such notice of intention. 


History: Laws 1907, ch. 49, § 24; 1913, ch. 62, § 2; 2 proposed actions are reviewed in specific ways and for 


Code 1915, § 5678; C.S. 1929, § 151-129; Laws 1941, ch. specific purposes. Applicants have the burden to fulfill the 
126, § 6; 1941 Comp., § 77-501; 1953 Comp., § 75-5-1. statutory requirements for completing an adequate appli- 
Cross references, — For prohibition against con- cation and notice of intent to divert, but are not required 
structing works without permit, see '72-8-4 NMSA 1978, to invoke a specific statute. Carangelo v, Albuquerque- 
For applications for the transportation. and use of public Bernalillo Cnty, Water Util, Auth.; 2014-NMCA-0382, cert. 
waters outside the state, see 72-12B-1. NMSA 1978, denied, 2014-NMCERT-002. 
For the state engineer, see 72-2-1 NMSA 1978. Where applicant applied for a permit to divert: na- 
tive Rio Grande water, to which applicant had no ap- 
ANNOTATIONS propriative right, to enable applicant. to carry its San 
Subject matter jurisdiction, — The state engineer Juan-Chama water into the applicant's water treatment 
has subject matter jurisdiction to review an application plant for processing and distribution through applicant's 
irrespective ofthe applicant making specific reference to, drinking water project; the application stated that the na- 
or invocation of, any statutory section in’the application, tive Rio Grande water would not be consumptively used, 
so long as the application seeks permission to do some- because the water would be returned to the river in full 
thing within the statutory and regulatory authority of the measure and did not seek any appropriative rights to the 
state engineer, It is not the invocation of a statute that native Rio Grande water; the Middle Rio Grande Basin 
confers the right of the state engineer to review an appli- was fully appropriated, the state engineer had jurisdiction 
cation, but that the statute creates a procedure by which to determine whether the application fell within the state 
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72-5-1 


engineer's statutory authority. Carangelo v. Albuquerque- 
Bernalillo Cnty. Water Util. Auth., 2014-NMCA-082, cert. 
denied, 2014-NMCERT-002. 

Beneficial uses of water can be non-consumptive. 
—A beneficial use of water does not require its consump- 
tion. Both consumptive and non-consumptive uses of 
water can be beneficial uses. A non-consumptive, benefi- 
cial use can be the basis for an appropriation of water as 
much as a consumptive use. Carangelo v. Albuquerque- 
Bernalillo Cnty. Water Util. Auth., 2014-NMCA-0382, cert. 
denied, 2014-NMCERT-002. 

Non-consumptive use of water was a new benefi- 
cial use that required an appropriation. — Where 
applicant applied for a permit to divert native Rio Grande 
water, to which applicant had no appropriative right, to 
enable applicant to carry its San Juan-Chama water into 
the applicant's water treatment plant for processing and 
distribution through applicant's drinking water project; 
the application did not request an appropriation of the na- 
tive Rio Grande water or a request to divert the water for 
a beneficial use; applicant claimed that it would not apply: 
the water to beneficial use and that the water would not 
be consumptively used because it would be returned to 
the river in full measure; and the Middle Rio Grande Ba- 
sin was fully appropriated, applicant's diversion of native 


Rio Grande water was for a beneficial use, which required : 


an appropriation of the water to enable applicant to put 
the water to the-beneficial use. Carangelo v. Albuquerque- 
Bernalillo Cnty. Water Util, Auth., 2014-NMCA-082, cert. 
denied, 2014-NMCERT-002. 


Section 72-5-1 NMSA. 1978 sets forth the state en- 


gineer's authority, it does not restrict that. author- 
ity. Carangelo v. Albuquerque-Bernalillo Cnty. Water Util. 
Auth., 2014-NMCA-032, cert. denied, 2014-NMCERT-002. 

A non-consumptive beneficial use of water in a 
fully appropriated basin. — The state engineer has the 
authority to determine whether a new non-consumptive 
use would or would not have any impact on the avail- 
able water in a fully appropriated basin and whether it 
could be allowed under Section 72-5-7 NMSA 1978. A 
non-consumptive beneficial use piggy-backed onto a fully 
appropriated basin can, under certain appropriate’ cir- 
cumstances, be a legitimate appropriation. Carangelo 
v. Albuquerque-Bernalillo Cnty. Water Util. Auth., 2014- 
NMCA-082, cert. denied, 2014-NMCERT-002. 

Stream and underground water rights identical. 
— Although appropriators' rights regarding streams and 
underground waters may be secured under different ad- 
ministrative procedures, substantive rights obtained are 
identical; likewise, jurisdiction and duties of state engi- 
neer relating to streams and underground waters are the 
same. City of Albuquerque v. Reynolds, 1962-NMSC- 173, 
71 N.M. 428, 379 P.2d 73. 

Exception to permit requirement. — The provisions 
of Section 72-5-32 NMSA 1978 expressly enumerating the 
dams and resulting ponds which require permits exempt 
those dams not mentioned from the general permit re- 
quirement. State ex rel. State Eng'r v. Lewis, 1996-NMCA- 
019, 121 N.M. 323, 910 P.2d 957, cert. denied, 121 N.M. 
242, 910 P.2d 318. 

Permit requirements applicable to United States. 
— Unless state requirements regarding distribution of 


APPROPRIATION AND USE OF SURFACE WATER 


water are inconsistent with applicable federal law, the , 


United States is subject to those requirements such that 
it would have to apply for a permit under this section. Ji- 
carilla Apache Tribe v. U.S., 657 F.2d 1126 (10th Cir. 1981). 
Tort liability. — Defendant, who built a dam without 
obtaining the permit required hereunder, and negligently 
maintained same, was liable for damage caused by such 
negligence, despite fact that negligence of one of plaintiffs 
was also.a proximate cause of the damage. Little v. Price, 
1964-NMSC-178, 74 N.M. 626, 397 P.2d 15. . 
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‘Reasonable charge dependent on costs. — What 
is reasonable charge for water in any case must depend 
largely on cost of constructing and operating the irrigat- 
ing works. Young v. Hinderlider, 1910-NMSC-061, 15 N.M/’ 
666, 110 P. 1045. 

Community acequias. — This act (Laws 1907, ch. 49) 
does not regulate community acequias constructed prior 
to passage thereof as to right to change point of diversion 


»from stream into such acequias, but under it, condemna- 


tion proceedings to enlarge old community acequia are 
authorized. Pueblo of Isleta v. Tondre, 1913-NMSC-067, 18 
N.M. 388, 137 P. 86. 

Effect of application. — Mere application for per- 
mit to appropriate waters establishes no right to the use 
thereof. Carlsbad Irrigation. Dist. v. Ford, 1942-NMSC- 
042, 46 N.M. 335, 128 P.2d 1047, 

Water belongs to state. — All water within.the state, 
whether above or beneath the surface of the ground, be- 
longs to the state, which authorizes its use; there is no 
ownership in the corpus of the water, but the use thereof 
may be acquired, and the basis of such a¢quisition is ben- 
eficial use. State ex rel. Erickson v. McLean, 1957. NMSC- 


(012, 62 N.M. 264,308 P.2d 983. 


State engineer has power to make rules and regu- 
lations which may affect bureau of reclamation when it 


: has reserved unappropriated waters, and state engineer 


may: require it to file proofs. of completion of works and 
meet any other reasonable requirements provided by rule 
and regulation. 1951-52 Op. Att'y Gen. No. 52-5559. 
Appropriation procedure unlawful. — .The state 
engineer's water rights dedication practice and procedure 
imposing a condition on the groundwater permit requir- 
ing that at some future time the applicant acquire and 
retire a specified amount of surface water rights in the 
related stream system is, unlawful because it precludes 
full consideration of public welfare and water conserva- 


tion resulting in an impairment of existing water rights 


at the time the new conditional water right is approved, 
since the rights-are not identified until the permit is is- 
sued, preventing public notice and comment. 1994 Op. 
Att'y Gen. No. 94-07; 

‘Extension rejected. — Extension of time for filing ap- 
plication for water is properly rejected if no proper show- 
ing has been made of ability to proceed” with the work, 
1914 Op. Att'y Gen. No. i 4¢ 1362. 

Law reviews. — For article, "Changing Tt BREE AS 
tions of New Mexico's Constitutional Provisions Allocat- 
ing Water Resources: Integrating Private Property and 
Public Values," see 26'N.M. L. Rev. 867 (1996). 

For comment on Mathers v. Texaco, Inc., ‘77 N.M. 239, 
421 P.2d 771 (1966), see 7 Nat. Resources 5 433 (1967). 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat.-Resources J. 599 (1967), 

For note, "Appropriation By the: State of Minimum 
Flows in New Mexico Streams," see 15 Nat. Resources J. 
809 (1975). 

For comment on geothermal energy and water law, see 
19 Nat. Resources J, 445 (1979), 

For note, "Access to Sunlight: New. Mexico's Solar 
Rights Act, " see 19 Nat. Resources J. 957 (1979); 10 N: M. 
L. Rev. 169 (1979-80). 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

For article, "Legislation on Domestic and Industrial 


Uses of Water: A Comparative. Review,".see 24 Nat. Re- 


sources J. 143 (1984). 

For article, "The Impact of Recent Court Decisions Con- 
cerning Water and Interstate Commerce on Water Re- 
sources of the State of New Mexico," see 24 Nat. Resources 
J, 689 (1984), 
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72-5-2 WATER LAW 72-5-4 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters 8 246., 

Constitutionality of statutes relating to surface waters, 
85 A.L.R. 465... 

93 C.J.S. Waters § 180. 


For article, "The Law of Prior Appropriation; Possible 
Lessons for Hawaii," see 25 Nat. Resources J. 911 (1985). 

For: note, "Recent Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223 (1989). 


72- 5. 2. Existing community ditches. 


None of the provisions of the preceding section [72-5-1 NMSA 1978 or Section 72-2-6 NMSA 
197 8 shall apply to community ditches which are already constructed. 


History: Laws 1913, ch. 62, § 3; Code 1915, § 5679; 
C.S. 1929, § 151-180; 1941 Comp., § 77-502; 1953 
Comp., § 75-5-2. 


72-5-3.. Application; amendment; refiling. 


The date of receipt of such formal application in the state engineer's office shall be endorsed: 
thereon and noted in his record. If the application is defective as to form, or unsatisfactory as to 
feasibility or safety of plan, or as to the showing of ability of the applicant to carry the construction 
to completion, it shall be returned with a statement of the corrections, amendments or changes re- 
quired, within thirty days after its receipt, and sixty days shall be allowed for the refiling thereof. 
If refiled, corrected as required within such time, the application shall, upon being accepted, take 
priority as of date of its original filing, subject to compliance with the further provisions‘ of the 
law and the regulations thereunder. Any corrected application filed after the time allowed [shall] 
be treated in.all respects, except as to filing fees, as an original application received on the date 
ofits refiling; provided, that the plans of the construction may be amended at any time upon the 
approval of the state engineer, except that a change in the proposed point of diversion of water 
from a stream or watercourse shall be subject to the provisions of Section 72-5-24 NMSA 1978 as 
amended.and the rules and regulations of the state engineer. | 


History: Laws 1907, ch. 49, § 25; Code 1915, § 5680; 
C.S. 1929, § 151-1381; Laws 1941, ch..126, § 7; 1941 
Comp., § 77-503; 1953 Comp., § 75-5-3. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not:part of the law. 

Cross references. — For application for permit, see 
72-5-1 NMSA 1978. 

For changing point of diversion of community ditches, 
see:73-2-63 NMSA 1978. 

For the state engineer, see 72-2-1 NMSA 1978. 


ANNOTATIONS 


Interstate irrigation project. — Project to irrigate 
lands in New Mexico’ from waters of natural: stream 


72-5-4. Notice; publication. 


running from Colorado into. New Mexico, when point of 
diversion, headgate and about six miles of irrigation ditch 
were in Colorado, was not within jurisdiction of territorial 
engineer of New Mexico, and he was without authority 
to issue permit for such project. Turley v. Furman, 1911- 
NMSC-030, 16 N.M, 258, 114 P. 278. . 

Amended filing required. — Since diversion dam and 
canals were different from work contemplated in original 
application, amended filing under this section was neces- 
sary. 1919-20 Op. Att'y Gen. No. 19-2435. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am, 
Jur. 2d Waters § 21. 

93 C,.J.S. Waters § 180, 


Upon the filing of an application that complies with the provisions of this article and the rules 
established pursuant to this article, accompanied by the proper fees, the state engineer shall pro- 
ceed in accordance with the provisions of Section 1 [72-2-20 NMSA 1978] of this 2019 act regard- 
ing notice of the application. The notice shall give all essential facts as to the proposed appropria- 
tion; among them, the places of appropriation and of use, amount of water, the purpose for which it 
is to be used, name and address of applicant and the time when the application shall be taken up 
by the state engineer for consideration, 


Comp., § 77-504; 1953 Comp., § 75-5-4; 2001, ch. 26, § 
1; 2019, ch. 88, § 2. 


History: Laws 1907, ch. 49, § 26; Code 1915, § 5681; 
C.S. 1929, § 151-132; Laws 1941, ch. 126, § 8; 1941 
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Compiler's notes. — The 1915 Code compilers substi- engineer determined that no unappropriated water was 
tuted "this article" for "this act," presumably thereby ex- available for the applicant; the state engineer summarily 
tending the reference to include all the provisions of Code rejected the applicant's application for a permit to appro- 
1915, ch. 114, art. I, not solely those derived from Laws priate water; and the applicant nevertheless initiated a 
1907, ch. 49. The provisions of said art. I are compiled as notice publication of applicant's application to appropri- 
19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, 72- ate water, the applicant's self-published notice was unnec- 
2-10, 72-3-1 to 72-3-5, 72-4-1, 72-4-18, 72-4-15, 72-4-17 to essary, unauthorized and of no legal effect. Lion's Gate 
72-4-19, 72-5-1 to 72-5-4, 72-5-6 to 72-5-24, 72-5-26 to 72- Water v, D'Antonio, 2009-NMSC-057, 147 N.M. 523, 226 
5-31, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6 and 72-9-1 P.3d 622. 
to 72-9-3 NMSA 1978. Notice of publication is. necessary. only when water is 

Cross references. — For publication of legal notice, available for appropriation either by the state engineer 
see Chapter 14, Article 11 NMSA 1978. or by the district court on appeal. Lion's Gate Water v: 

The 2019 amendment, effective July 1,2019, removed D'Antonio, 2009-NMSC-057, 147 N.M. 523, 226 P.3d 622. 
certain notice provisions and directed the state engineer Appropriation procedure. unlawful. — The. state 
to proceed under the new notice provisions of Section engineer's water rights dedication practice and procedure 
72-2-20 NMSA 1978; and deleted "instruct the applicant imposing a condition on the groundwater permit requir- 
to publish notice thereof in’a form ‘and in a newspaper ing that at some future time the applicant acquire and 
prescribed by the state engineer, in some newspaper that retire a specified amount of surface water rights in the 
is published and distributed in each county affected by related stream system is unlawful because it precludes 
the diversion and in each county’where the water will be full. consideration of public welfare and water conserva- 
or has been put to beneficial use, or if there is no such tion resulting in an impairment of existing water rights 
newspaper, then in some newspaper of general circulation at the time the new conditional water right is approved, 
in the stream system, once a week for three consecutive since the rights are not identified until the permit is is- 
weeks" and added "proceed in accordance with the provi- sued, preventing public notice and comment, 1994 Op. 
sions of Section 1 of this 2019 act regarding notice of the Att'y Gen. No. 94-07. 
application", and deleted the last sentence of the section, Refusal to order publication. — Under Laws 1907, 
which related to requirements regarding proof of publica- ch, 49, §§ 24 to 28 (Sections 72-5-1, 72-5-3, 72-5-4, 72-5- 
tion. 6, 72-5-7 NMSA 1978), territorial engineer would not be 

The 2001 amendment, effective June 15, 2001, in- justified in refusing to order publication of notice of appli- 
serted "and in.a newspaper" preceding "prescribed by"; cation for appropriation of water, merely because he had 
inserted the language beginning "that is published and been informed unofficially that the water was owned by 
distributed" and ending "then in some newspaper"; and person other than applicant. 1909-12 Op. Att'y Gen. No. 
made stylistic changes throughout the section. - 212. 

Am. Jur, 2d,.A.L.R. and C.J.S, references. — 78 Am. 
ANNOTATIONS Jur, 2d Waters § 322. 
Notice of publication is necessary only when wa- 93 C.J.S. Waters § 180. 


ter is available for appropriation. — Where the state 


o} 


72-5-5. Objections.to applications; Hing of pratests; definition of 
standing. 


A, If objection or protest to the application is timely filed, the state engineer shall advise inter- 
ested parties, and a hearing shall be held as otherwise provided by statute. 

B.. Any person, firm or corporation or other entity objecting that the granting of the application 
will be detrimental to the objector's water right shall have standing to file objections or protests. . 
Any person, firm or corporation or other entity objecting that the granting of the application will 
be contrary to the conservation of water within the state or detrimental to the public welfare of 
the state and showing that the objector will be substantially and specifically affected by the grant- 
ing of the application shall have standing to file objections or protests. Provided, however, that 
the state of New Mexico or any of its branches, agencies,’departments, boards, instrumentalities 
or institutions and all political subdivisions of the state and their agencies, instrumentalities and 
institutions shall have standing to file objections or protests. 


History: 1953 Comp., § 75-5-4.1, enacted by Laws The 1985 amendment added "definition of standing" 
1965, ch. 285, § 6; 1985, ch. 201, § 2: 2019, ch. 88, § 3. in the section heading, designated the formerly undes- 

‘Cross references. - For the state engineer, see 72-2-1 ignated paragraph as Subsection A, substituted "Chap- 
NMSA 1978. ter 72, Article 5 NMSA 1978" for "Article 5, Chapter 75, 

The 2019 amendment, effective July 1, 2019, removed New Mexico Statutes Annotated, 1953 Compilation, as 
certain notice provisions; in the section heading, deleted amended" near the beginning, "the application" for "said 
"publication of notice"; and in Subsection A, deleted application" and "the notice" for "said notice" near the end 
"Whenever an application is filed which requires adver- of the first sentence of subsection A, deleted "thereof" fol- 
tisement by virtue of the provisions of Chapter 72, Article lowing "interested parties" near the middle of the second 
5 NMSA 1978, the advertisement shall state that objec- sentence of Subsection A, and added Subsection B. 
tions or protests to the granting of the application may be Applicability. — Laws 1985, ch. 201, § 10 provides 
filed with the state engineer within ten days after the last that the provisions of the act shall apply to all applica- 
publication of the notice". tions before the state engineer filed after January 1, 1985. 
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72-5-5.1 | - WATER LAW IAT 72-5-6 


ANNOTATIONS b Am. Jur. 2d, A.L.R. and C.J.S. references. — =78 Am. 
Jur, 2d Waters 8 802. : 


Law reviews. — For note, "Appropriation By the State 93 C.J:8, Waters § 180. 
of Minimum Flows in New Mexico Streams," see 15 Nat. ney 
Resources J, 809 (1975). 


72-5-5.1. Purposes. 


The state of New Mexico recognizes the importance of public welfare and conservation of water 
in administering its public waters. This act affords standing for those asserting legitimate con- 
cerns involving public welfare and conservation of water in a manner which avoids unduly bur- 
dening the administrative and judicial processes. — 


History: Laws 1985,ch. 201, § 1. | ANNOTATIONS 
‘Compiler's notes.— The term "this act," referred to.at 


the beginning of the second sentence, means Laws) 1985, Pueblo rights doctrine unduly interferes with the 


ch, 201, which is compiled as 72+5+5, 72-5-5.1, 72-5-6, 72-5- state's regulation of water rights, State ex rel. Martinez 
7, 72-5-23, 72-5-24, ce 12-3, 7212-7 and 72-12B-1 NMSA Pa Las Vegas, 2004-NMSC-009, 135 N.M, 375,89 
1978, 


Am, Jur. 2d, A.L.R. and C.J.S, references. — Liabil- 
ity for diversion of surface water,by raising surface level 
of land, 88 A.L.R.4th 891. 


72-5-6. Hearing; approval; permit. 


Upon the receipt of the proofs of publication, noooniGanted by any e ratatory fees required at thik 
time, the state engineer shall determine, from the evidence presented by the parties interested, 
from such surveys of the water supply as may be available and from the records, whether there is 
unappropriated water available for the benefit of the applicant. If so;.and if the proposed appro- 
priation is not contrary to the conservation of water within the state and is not detrimental to the 
public welfare of the state, the state engineer shall endorse his approval on the application, which 
shall become a permit to appropriate water, and shall state in such approval the time within which 
the construction shall be completed and the time within which water shall be applied to a benefi- 
cial use; provided that the state engineer may, in his discretion, approve any application for a less 
amount of water or may vary the periods of annual use, and the permit to appropriate water shall 
be regarded as limited accordingly. The time allowed by the state engineer for completion of works 
or application of water to beneficial use shall be governed by the size and complexity of the project, 
but in no case shall exceed five years from the date of approval within which to complete construc- 
tion, and four years in addition thereto within which to apply water to a beneficial use; provided 
that the state engineer shall have the power to grant extensions of time for completion of works or 
application of water to beneficial use as provided in Section 72-5-14 NMSA 1978. 


{ 


History: Laws 1907, ch. 49, § 27; Code 1915, § 5682; grounds, Herrington v. State ex rel. Office of the State 
C.S. 1929, § 151-138; Laws 1941, ch. 126, § 9; 1941 Eng'r, 2006-NMSC-014, 189 N.M. 368, 133'P.3d 258. 


Comp., § 77-505; 1953 Comp., § 75-5-5; Laws 1985, ch... New appropriation of surface water. — New appro- 
201, § 3. priation of surface water requires finding of unappropri- 
Cross references. — For state engineer, see 72-2-1 ated water. Montgomery v. N.M. State Eng'r, 2005-NMCA- 
NMSA 1978. 071):137 N.M. 659, 114’ P.3d 339, aff'd in part sub nom.' 
The 1985 amendment substituted "and if the pro- Montgomery v. Lomos Altos, Inc., 2007-NMSC-002, 141 
posed appropriation is not contrary to the conservation of N.M. 21, 150 P.3d 971, 
water within the state and is not detrimental to the public Conditions to prevent impairment. — The state 
welfare of the state, the state engineer" for "he" and de- engineer may impose conditions on an application to pre- 
leted "thereupon" preceding "become a permit" near the vent impairment, Herrington v. State ex rel. Office of State 
beginning of the second sentence and substituted "Section Eng'r, 2004-NMCA-062, 185 N.M. 585, 92 P.3d 31, rev'd on 
72-5-14 NMSA 1978" for "Section 13 of this act" at the end other grounds, Herrington v. State ex rel. Office of the State 
of the section, Eng'r, 2006-NMSC-014, 139 N.M. 368, 133 P.3d 258. 
No conditions to make well permissible. — The 
ANNOTATIONS state engineer is not required to impose conditions to 
Power of state engineer in this section is discre- make a well permissible. Herrington v. Office of State 
tionary. Herrington v. State ex rel. Office of State Eng'r, Eng'r, 2004-NMCA-062, 135 N.M. 585, 92 P.3d 31, rev'd 


2004-NMCA-062, 135 NM. 585, 92 P.3d 31, rev' on other grounds, Herrington v. State ex rel. Office of the 
2 PBd BI, rev'd on other ate Eng’, 2006-NMSC-014, 139 N.M, 268, 133 P.3d 258. 
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72-5-7 


‘Reasonable time for development of water use re- 
lates back to the date of showing an intent to appropri- 


ate by acquiring a permit. Jicarilla Apache Tribe v. U.S., 


657 F.2d 1126 (10th Cir. 1981). 

Injunction not appropriate. — Relator seeking to 
have records of his water rights restored after attempted 
cancellation cannot secure mandatory injunction, when 
rights are not described or properly designated; nor can he 
enjoin state engineer from dispensing information ques- 
tioning such rights or title. Turley v. State Eng'r, 1935- 
NMSC-075, 39 N.M. 472, 49 P.2d 1135.) |). 

State engineer is authorized to hold hearing for 
purpose of determining whether there is unappropriated 
water available for benefit of applicant, and if permit 
should be issued. 1933-34 Op. Att'y Gen. No. 33-588. 

State engineer may afford legal protection for in- 
stream flows for recreational, etc., purposes. — Nei- 
ther the New Mexico constitution nor statutes governing 
appropriation and use of surface water prohibit the state 
engineer from affording legal protection for instream 
flows for recreational, fish or wildlife, or ecological pur- 
poses, by conditioning approval of a transfer of an existing 
water right to an instream use on installation of gauging 
devices. 1998 Op. Att'y Gen. No. 98-01, 

Passing on application. — For purpose of passing 
upon application for appropriation of water initiated af- 
ter 1907, territorial irrigation engineer was required to 
decide whether rights initiated by protesting company 


APPROPRIATION AND USE.OF SURFACE WATER 


72-5-7 


before’ 1907 were valid and still controlled the water, 
1909-12 Op. Att'y Gen. No. 59. 

Law reviews. — For essay, "Water, Theology, and ths 
New Mexico Water Code," see°48 Nat. Resources J. 227 
(2008). 

For comment on Mathers v, Texaco, Inc., 77.N.M. 289, 
421 P.2d 771 (1966), see 7 Nat. Resources J. 433 (1967). 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat. Resources J. 599 (1967). 

For comment on State ex rel. Reynolds v. Miranda, 83 
N.M. 443, 493 P.2d-409 (1972); see 13 Nat. Resources J. 
170 (1973). 

For note, Xprlopriating By the State of Minimum 
Flows in New Mexico Streams," see 15 Nat. Resources J. 
809 (1975). 

For note, "Recent: Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223:(1989). 

For article, "The Administration of the Middle Rio 
Grande Basin: 1956-2002," see 42 Nat. Resources J, 939 
(2002). 

Am, Jur, 2d, A.L. R. andl C.J.S. references, — Power 
of state to exact fee or require license for taking water 
from stream, 19 A.L.R. 649, 29 A.L.R. 1478. 

93 C.J.S. Waters § 180. 


72-5-7. Application; rejection; noncompliance with rules; conservation 


and public welfare. 


If, in the opinion of the state engineer, there is no unappropriated water available, he shall reject 
such application. He shall decline to order the publication of notice of any application which does 
not comply with the requirements of the law and rules and regulations. He may also refuse to con- 
sider or approve any application or notice of intention:to make application or to order the publica- 
tion of notice of any application if, in his opinion, approval would: be contrary to the conservation 
of water within the state or detrimental to the public welfare of the state. 


History: Laws 1907, ch. 49, § 28; Code 1915, §. 5683; 
C.S. 1929, § 151-134; Laws 1941, ch. 126, § 10; 1941 
Comp., § 77-506; 1953 Comp., § 75-5-6; Laws 1985, ch. 
201, § 4. 

Cross references. — For state engineer, see 72-2-1 
NMSA 1978. 

The 1985 amendment added "Application" and sub- 
stituted "conservation and public welfare" for "public 


interest" in the ‘section: heading, deleted "the" preceding, ° 


and "thereunder" following, "rules and regulations" near 
the end of the second sentence, and substituted "approval 
would be contrary to the conservation of water within the 
state or detrimental to the public welfare of the state" for 
“approval thereof would be arte to public interest” at 
the end of the section. 


ANN OTATIONS 


State engineer's jurisdiction when water is un- 


available for appropriation. — The state engineer is 
required to dispose of applications for permits to appro- 
priate water without a hearing when the state engineer 
determines that water is unavailable for appropriation. 
If an aggrieved applicant requésts a post-decision hear- 
ing before the state engineer to perfect an appeal to the 
district court, the state engineer is barred from reaching 
any of the secondary issues that must be considered be- 
fore a permit to appropriate water can be granted, such 
as whether the proposed appropriation is contrary to 
the conservation of water or would be detrimental to the 
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public welfare or to an objector's water right. Lion's Gate 
Water v. D'Antonio, 2009-NMSC-057, 147 N.M. 523, 226 
P.3d 622. 

Contrary to public interest. — To be contrary to pub- 
lic interest, project need not be menace to public health or 
safety; project requiring water in excess of amount unap- 
propriated in stream is contrary to public interest. Young 
v, Hinderlider, 1910-NMSC-061, 15 N.M. 666, 110 P.. 1045. 

Point of diversion change. — Transfer of water 
rights from one county to another and change of purpose 
does not constitute:a new appropriation of surface water. 
Montgomery. v. N.M. State Eng'r, 2005-NMCA-071, 137 
N.M. 659, 114 P.3d.339, aff'd in part, Montgomery v. Lo- 
mos Altos, Inc., 2007- NMSO- 002, 141 N.M. 21, 150 P.3d 
971. 

Waters already appropriated. — This section ap- 
plied only to applications to appropriate previously un- 
appropriated surface water, and not to transfers of rights 
to waters already appropriated. Ensenada Land & Water 
Ass'n. v, Sleeper, 1988-NMCA-030, 107 N.M, 494, 760 P.2d 
787, cert. quashed, 107 N.M. 413, 759 P.2d 200, 

Cost. — Mere fact that irrigation under one proposed 
project would cost more per acre than under subsequently 
proposed project’ was not conclusive that former. project 
should be rejected. Young v. Hinderlider, 1910-NMSC-061, 
15 N.M. 666, 110 P1045. 

Refusal to order publication, — Under Laws 1907, 


ch, 49, §§ 24 to. 28 (Sections 72-5-1, 72-5-3, 72-5-4, 72-5- 


6, 72-5-7 NMSA 1978), territorial engineer would not be 
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72-5-8 | WATER LAW | 72-5-9 


justified in refusing to order publication of notice of appli- 
cation for appropriation of water, merely because he had 
been informed unofficially that the water was owned by 
person other than applicant. 1909-12 Op. Att'y Gen..No. 
212: 

Passing on application. — For purpose of passing 
upon application for appropriation of water initiated after 
1907, territorial irrigation engineer was required to de- 
cide whether rights initiated by protesting company prior 
to 1907 were valid and still controlled the water. 1909-12 
Op. Att'y Gen. No, 59.’ 

Territorial irrigation engineer should not fore- 
stall decision of court by acting on matters already 
subject to litigation. 1909-12 Op. Att'y Gen. No. 60. 

Law reviews. — For student article, "Defining the 
Public Interest: Administrative Narrowing and Broaden- 
ing of the Public Interest in Response to the Statutory Si- 
lence of Water Codes," see 50 Nat. Resources J. 255 (2010), 

For essay, "Water, Theology, and the New Mexico Water 
Code," see'48 Nat. Resources J. 227 (2008). 

For comment; “Water Rights - Failure to Use - Forfei- 
ture," see 6 Nat. Resources J. 127 (1966). 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat: Resources:J. 599 (1967). 


For comment on State ex rel. Reynolds v. Miranda, 83 
N.M. 443, 493 P.2d 409 (1972), see 13 Nat. Resources J. 
170 (1978). 

For note, "Common Law Rutiedios for Salt Pollution,” 
see 15 Nat. Resources J. 353 (1975), 

For note, "Appropriation By: the State of Midinih 
Flows in New Mexico Streams," see 15 Nat. Resources J. 
809 (1975). 

For comment, Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J. 625 (1980). 

For article, "Adapting to the Changing Demand for Wa- 
ter Use Through Continued Refinement of the Prior Ap- 
propriation Doctrine: An Alternative Approach to Whole- 
sale Reallocation," see 29 Nat. Resources J. 435 (1989). 

For note, "The Milagro Beanfield War Revisited in 
Ensenada Land & Water Ass'n v. Sleeper: Public Welfare 
Defies Transfer of Water Rights," see 29 Nat. Resources J. 
861 (1989). 

For article, "The Administration of the Middle Rio 
Grande Basin: 1956-2002," see 42: Nat. Resources J. 939 
(2002). 

Am. Jur. 2d, A.L.R. and C.J.S. neferdtibes: — 78 Am. 
Jur. 2d Waters § 824. 

93 C.J.S. Waters § 180. 


72-5-8. Construction of works; additional time. 


Construction of works shall be diligently prosecuted in order that the project may be completed 
within the time limit set by the state engineer in the permit, provided that the state engineer may 
upon the request of the applicant allow additional time for the completion of works equal to the 
time during which work was prevented by acts of God, operation of law or other causes beyond the 


control of the applicant. 


History: Laws 1907, ch. 49, § 29; Code 1915, § 5687; 
C.S. 1929, § 151-138; Laws 1941, ch. 126, § 11; 1941 
Comp., § 77-507; 1953 Comp., § 75-5-7. 

Cross references. — For extension of time for con- 
struction, see 72-5-14 NMSA 1978. 

For the state engineer, see 72-2-1 NMSA 1978. 


_ ANNOTATIONS 


Financial problems. — Financial inability to pros- 
ecute work required, under permit to appropriate water, 
does not justify extension of time by territorial engineer, 


for completion of the work. Rio Puerco Irrigation Co. v, 
Jastro; 1914-NMSC-041, 19 N.M. 149, 141 P. 874. 

Length of extension. — There is no authority for ex- 
tending time of completion of construction eleven years. 
1919-20 Op. Att'y Gen. No. 20-2470. 

Law reviews. — For note, "Appropriation By the State 
of Minimum Flows in New Mexico Streams," see 15 Nat. 
Resources J. 809 (1975). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters § 393. 

93 C.J.S. Waters § 180. 


72-5-9. Supervision; inspection; completion of works; alterations. 


For the supervision of the construction of works for the storage; diversion or carriage of water 
there shall be in charge a registered professional engineer, whose qualifications have been ap- 
proved by the state engineer. This engineer shall have full authority to carry out such inspections 
and instructions that are deemed necessary by the state engineer. On the date set for the comple- 
tion of the work, or prior thereto, upon notice from the owner that the work has been completed, 
the state engineer shall cause the work to be inspected, after due notice to the owner of the permit. 
Such inspection shall be thorough and complete, in order to determine the actual capacity of the 
works, their safety and efficiency. If not properly and safely constructed, as plans approved, the 
state engineer may require the necessary changes to be made within a reasonable time, to be fixed 
by him and:shall not issue:his certificate of completion until such changes are made, If at or before 
the expiration of said time, good cause is shown why said change could not be made within said 
time, then additional time may be allowed in which 'to make said change. Failure to make such 
changes shall cause the:postponement of the priority under the permit for such time as may elapse 
from the date for completing such changes until made to the satisfaction of the state engineer, 
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72-5-10 APPROPRIATION AND USE OF SURFACE WATER 72-65-11 


and ‘applications subsequent in time shall have the benefit of such postponement of priority: the 
state engineer, if he deems it necessary to the public safety, may bring in consulting engineers, 
geologists or other expert consultants, compensation for which will be paid for by the owner of the 
permit; provided, that for works involving the diversion of not exceeding twenty cubic feet of water 
per second or a dam not exceeding ten feet in height from the lowest natural ground surface eleva- 
tion the state engineer may, in his discretion, waive the above provisions and accept the report of 
the inspection by a registered professional engineer. 


History: Laws 1907, ch. 49, § 30; Code 1915, § 5688; ANNOTATIONS 
C.S. 1929, § 151-139; Laws 1937, ch. 178, § 4; 1941, ch. 
126, § 12; 1941 Comp. % § 77-508; 1953 Comp. .. § 75-5-8. Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Cross references. — For the state engineer, see 72-2-1 Jur. 2d Waterworks and Water Companies § 63. 
NMS A 1978. Covenant to maintain or repair dam as running with 


land, 41 A.L.R. 1366, 102 A.L:R. 781, 118 A.L.R. 982. 
_ 93. C.J.S. Waters § 147. 


72-5-10. [State engineer's certificate of construction.] 


When the works are found in satisfactory condition, after inspection, the state engineer shall 
issue his certificate of construction, setting forth the actual capacity of the works and such limi- 
tations on the water right as shall be warranted by the condition of the works, but inno manner 
extending the rights described in the permit, 


History: Laws 1907, ch. 49, § 81; Code 1915, § ANNOTATIONS 


5689; C.S, 1929, § 151-140; 1941 C + § 77-509; 1958 

Comp., § regen ; PP. , Am. Jur. 2d, A.L.R. and C. J.S. references. — 93 
Cross references, — For the state engineer, see 72-2-1 C.J.S. Waters § 180. : 

NMSA 1978. 


72-5-11. Inspection and correction of unsafe works, 


If the state engineer shall in the course of his duties find that any works QoARirunred for the 
storage, diversion or carriage of water are unsafe and a menace to life or property, he shall at once 
notify the owner or agent, specifying the changes nécessary and allowing a reasonable time for 
putting the works in safe condition. Upon the request of any party, accompanied by the estimated 
cost of inspection, the state engineer shall cause any alleged unsafe works to be inspected. If they 
shall be found unsafe by the state engineer, the money deposited by such party shall be refunded, 
and the fees for inspection shall be paid by the owner of such works; and, if not paid by him within 
thirty days after the decision of the state engineer, shall be a lien against the property of such 
owner, to be recovered by suit instituted by the district attorney of the county at the request of the 
state engineer. The state engineer may, when in his opinion necessary, .inspect any works under 
construction for the storage, diversion or carriage of water and may require any changes necés- 
sary to secure their safety; and the fees for such inspection shall be a lien on any property of the 
owner.and shall be subject to collection.as provided herein; provided that nothing contained in this 
section shall be construed to make works being constructed or owned by the United States while 
under supervision of officers of the United States subject to inspection by the state engineer. 

Nothing contained in this section and no action or failure to act under this section shall be con- 
strued: 

A. to create any liability in the state or its officers or employees for the recovery “of damages 
caused by such action or failure to act; or 

B. to relieve the owner or operator of water impoundment Works of the legal duties, obligations 
or liabilities incident to the ee or io ohana of water impoundment works. 


History: Laws 180%; ch, 49, § 32; Code 1915, § d@rnsk references, — For priority of liens; see 72-5-16 


5690; C.S. 1929, § 151-141; 1941 Comp.,, § 77-510; 1953 NMSA 1978, . , 
Comp. ., § 75-5-10; Laws 1979, ch. 314, § 1. For the state engineer, see 72-2-1 NMSA 1978. 
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ANNOTATIONS 


Property outside of New Mexico is not subject to 
lien under this section. Turley v. Furman, 1911-NMSC- 
030, 16 N.M. 2538, 114 P. 278. 

Cost of inspection. — Cost of inspection of dam by 
state engineer cannot be cast upon owner, but must be 
paid by one requesting it (unless found unsafe, as pro- 
vided in this section), 1912-13 Op. Att'y Gen. No. 12-938. 


WATER LAW 


72-5-14 


Territorial engineer could appoint: assistant to 
inspect irrigation projects in process of construction, 
provided arrangements could be so made that no in- 
creased expense was put upon the territory. 1909-12 Op, 
Att'y Gen. No. 184. 

_ Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


Jur, 2d Waterworks and Water Companies § 63. 


93 C.J.S. Waters § 180. 


72-5-12. Failure to comply with state engineer order; penalty. 


Any owner of works for the diversion, storage, carriage or impoundment of water, his agent or 
employees, who, following notice to place such works in a safe condition as provided in Section 
72-5-11 NMSA 1978, fails to take action specified by the state engineer within the time allowed, 
shall be guilty of a misdemeanor. Any violation of this section shall be punishable by a fine of not 
more than two hundred fifty dollars ($250) for each offense or by imprisonment for a definite term 
not to exceed six months, or both. It is the duty of the state engineer to give prompt notice to the 
district attorney of the county in which the works are located in case of such violation. The district 
attorney shall at once proceed against the owner and all parties responsible therefor. 


History: Laws 1907, ch. 49, § 33; Code 1915, §. 


5691; C.S. 1929, § 151-142; 1941 Comp., § 77-511; 1953 
Comp., § 75-5-11; Laws 1979, ch. 314, § 2. 

Cross references. — For penalty for violation of this 
section, see 72-8-6 NMSA 1978. 


passage thereof as to right to‘change point of diversion 
from stream into such acequias. Pueblo of Isleta v. Tondre, 
1913-NMSC-067, 18 N.M. 388, 137 P. 86. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


Jur, 2d Waters § 116. 
For the state engineer, see 72-2-1 NMSA 1978. 


ANNOTATIONS 


Community acequias. — Laws 1907, ch. 49 does 
not regulate community acequias constructed prior to 


72-5-13. [Issuance of license to appropriate water. |] 


On or before the date set for the application of the water to a beneficial use, the state engineer 
shall cause the works to be inspected, after due notice to the owner of the permit. Upon the comple- 
tion of such inspection, the state engineer shall issue a license to appropriate water to the extent 
and under the condition of the actual application thereof to beneficial use, but in no manner ex- 
tending the rights described in the permit: provided, that the inspection to determine the amount 
of water applied to beneficial use shall be made at the same time as that of the constructed work, 


if requested by the owner, and if such action is deemed proper by the state engineer. 


History: Laws 1907, ch. 49, § 34; Code 1915, § 5692; 
C.S, 1929, § 151-148; 1941 Comp., 77-512; 1953 Comp., 
§.75-5-12. 

Cross references. — For the state engineer, see 72-2-1 
NMSA 1978. 


ANNOTATIONS 


State engineer may afford legal protection for in- 
stream flows for recreational, etc., purposes. — Nei- 
ther the New Mexico constitution nor statutes governing 
appropriation and use of surface water prohibit the state 


, engineer from affording legal protection for instream 


flows for recreational, fish or wildlife, or ecological pur- 
poses, by conditioning approval of a transfer of an existing 
water right to an instream use on installation of gauging 
devices. 1998 Op. Att'y Gen. No. 98-01. 

Law reviews. — For article, "Legislation on Domestic 
and Industrial Uses of Water: A Comparative Review," see 
24 Nat. Resources J. 143 (1984), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 
Jur. 2d Waters 8 249. 

93 C.J.S. Waters § 219. 


72-5-14. Time for construction; extension. 


The state engineer shall have the power to grant extensions of time in which to complete con- 
struction of works, to apply water to beneficial use and for such other reasonable purpose as may 
in his opinion appear, under any water right application on file in his office, upon proper showing 
by the applicant of due diligence or reasonable cause for delay. Extensions of time not exceeding 
five years beyond the time for construction allowed in the original permit, and in no case exceed- 
ing a total of ten years after the date of approval of the application, may be granted by the state 
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engineer for construction of works and application of water to beneficial use; provided, that if it 
shall be made to appear to the state engineer by affidavit of the applicant, his successors or as- 
signs, or by any person for or on behalf of such applicant, and by such other evidence as the state 
engineer may require, that at least one-fourth of the actual construction work has been completed 
within such period as extended, the state engineer may, if he is satisfied of the good faith of the 
applicant and that the project will be to the interest of the development of the state, extend the 
time for completion of works and application of water to beneficial use for any additional periods 
he may deem necessary, but not exceeding two years for any one extension, upon such reasonable 
terms and conditions as he may prescribe; and at the time of granting such extension shall en- 
dorse his approval thereon and shall make the proper entry in his records. 


History: Laws 1907, ch. 49, § 35; 1913, ch. 48, § 1; expended more than forty thousand dollars in necessary 
Code 1915, § 5693; Laws 1917, ch. 95, § 1; C.S. 1929, § surveys and construction of irrigation works within the 
151-144; Laws 1933, ch. 66, § 1; Laws 1941, ch. 126, § same drainage area, would have a reasonable time as de- 
13; 1941 Comp., § 77-513; 1953 Comp., § 75-5-13. termined by the state engineer within which to complete 

Compiler's notes. — Laws 1933, ch. 66, § 1, amended all necessary surveys, maps, plans, drawings and specifi- 
this section as it had appeared in C.S. 1929. However, the cations, and after approval thereof by the state engineer, 
section was again amended by Laws 1941, ch. 126, § 13, would have the benefit of extensions of time provided for 
without indication of the 1938 amendment, but § 28 of in this article in which to complete construction and ap- 
the latter act repealed the former amendatory act without ply the water to beneficial use. Laws 1909, ch. 180, § 2, 
reservation. : made 'the act effective from its passage. Approved March 

Laws 1909, ch. 130, § 1 (Code 1915, § 5694; C.S, 1929, 18, 1909. 

§ 151-147), dealing with rights relative to systems under Cross references. — For allowance of additional time 
construction prior to 1907, provided that any person, firm for completion of works delayed for causes beyond appli- 
or corporation claiming such rights or priorities, initi- cant's control, see.72-5-8 NMSA 1978. 

ated prior to the approval of Laws 1907, ch. 49 (approved For the state engineer, see 72-2-1 NMSA 1978. 

March 19, 1907), who had prior thereto filed the sworn 

statement required by C.L. 1897, § 493, and whose work ANNOTATIONS 

of perfecting said rights or priorities was in progress prior Am. Jur. 2d, A.L.R. and C.J.S. references. -=' 93 
thereto and who had also prior to said date, acquired by C.J.S. Waters § 180. 


purchase the rights of any person or corporation that had 


72-5-15. [Common use; enlargement and maintenance of works; lien for 
costs. | 


Whenever in accordance with the provisions of this article, any person, firm, association or cor- 
poration shall enlarge an existing canal, acequia, reservoir or other works, in order to use the 
same in common with the former owner, such person, firm, association or corporation, shall have 
and enjoy the right to the use and benefit of the quantity of water added to the capacity of such 
structure or work by such enlargement. Where two or more owners are using or have the right to 
use the same canal, acequia, reservoir or other waterworks, and one or more of such owners shall 
fail or neglect to do his or their proper share of the work or to furnish and pay for his or their 
proper share of the materials necessary for the maintenance, repair and operation thereof, any one 
or more of such owners may, after ten days' notice, proceed to perform such work, and furnish such 
materials, and may recover from.each delinquent,owner his proportionate share of the cost of such 
work and materials by a suit in any court of competent jurisdiction, and shall have a lien therefor 
upon. such delinquent owner's share in said canal, acequia, reservoir or other works enforceable in 
the same manner as provided by law for the enforcement of mechanic's liens. 


History: Laws 1907, ch. 49, § 61; Code 1915, § 72-5-31, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6 and 72- 


5719; C.S. 1929, § 151-172; 1941 Comp., § 77-514; 1953 9-1 to 72-9-3 NMSA 1978. 

Comp., § 75-5-14. Cross references. — For mechanic's liens, see Chapter 
Compiler's notes: — The 1915 Code compilers substi- 48, Article 2 NMSA 1978. 

tuted "this article" for "this act," presumably thereby ex- For conservancy districts, see Chapter 73, Article 14 

tending the reference to include all'the provisions of Code NMSA 1978. 


1915, ch.114, art. I; not solely those derived from Laws 
1907, ch. 49. The provisions of said art. I are compiled as ANNOTATIONS 


19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7, 72-2-9, Am, Jur. 2d, A.L.R. and C.J.S. references. — 93 
72-2-10, 72-8-1 to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 C.J.S. Waters § 188. 


to 72-4-19, 72-5-1 to 72-5-4, 72-5-6 to. 72-5-24, 72-5-26 to 
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72-5-16. [Priority of liens. ] 


All liens on land, provided for in this article shall be superior in right to all mortgages or other 
encumbrances placed. upon the land and the water appurtenant .thereto or used in. connection 
therewith. 


History: Laws 1907, ch. 49, § 52; Code, 1915, § _ 1907, ch. 49, The provisions of said art. I are compiled as 
5711; C.S. 1929, § 151-164; 1941 ‘Comp. § 77-515; 1953 19-7- 26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 to 72-2-7; 72-2-9, 72- 
Comp., §:75-5- 15. 2-10, 72-3-1 to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-417 to 

Compiler's notes. — The 1915’Cade compilers substi- 72-4-19, 72-5-1 to 72-5-4, 72-5-6 to 72-5-24, 72-65-26 to 72- 
tuted "this article" for "this act," presumably thereby ex- 5-31, 72- 5-33, 72:7-1, to 72-7-3, 72-8-1 to 72-8-6 and 72-9-1, 
tending the reference to include all the provisions of Code to 72-9-3 NMSA 1978, 


1915, ch. 114, art. I, not solely those derived from Laws 


72-5-17. Excess waters; sale. 


The owner or owners of any works for the storage, diversion or carriage of water who may make 
application to store or carry water in excess of their needs for irrigation or other beneficial use; 
shall be required, as trustee of such right, to deliver such surplus at reasonable and uniform rates 
to parties entitled to use the same .under:like conditions and circumstances. 


' History: Laws 1907, ch. 49, § 39; Code 1915, § 5698; ANNOTATIONS 
C.S. 1929, § 151-151; Laws 1941, ch. 126, § 14; 1941 
Comp., § 77-516; 1953 Comp. § 75-5-16. Appropriator may use water for lands in addition to 
Cross references. — For provision making willful pacer iap ea ss tae irae application. 1909-12 Op. Att'y 
waste of water unlawful, see 72-8-4 NMSA 1978. biveacleihe 
For conservancy districts, see Chapter 78, Article 14 Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
NMSA 1978. Jur, 2d Waters § 328. 


93 C.J.S. Waters § 186. 


72-5-18. Water allowance. 


A. In the issuance of permits to aTDronEnets pa: for irrigation or in the adjudication of the 
rights to the use of water for that purpose, the amount allowed shall be based upon beneficial use 
and in accordance with good agricultural practices and the amount allowed shall not exceed such 
amount. The state engineer shall permit the amount allowed to be diverted at a rate that is con- 
sistent with good agricultural practices and that will result i in the most effective use of available 
water in order to prevent waste. 

B. Improved irrigation methods or changes in agriculture practices deualtihes in conservation 
of water shall not diminish beneficial use or otherwise affect an owner's water rights or pigs 1 
of appurtenant acreage. 

C. Any water rights owner who demonstrates that improved se alee or changes in agricul- 
tural practices have resulted in the’ conservation of water shall be able to make an application to 
the state engineer for a change in the point of diversion or place or purpose of use of the copays ie. 
of conserved water, provided that: 

(1) conservation of water shall not result in impairment or diminishment of other water 
rights; and 

(2) priority aad quality of right shall be assessed pases the same standards as apply to 
fatietaek 


History: Laws 1907, ch. 49, § 43; Code 1915, § Paragraphs (1) and (2) of Subsection C to provide for the 
5702;.C.S. 1929, § 151-155; 1941 Comp., § 77-517; 1953 diversion or place of use of conserved water, 
Comp., § 75-5-17; Laws 1955, ch. 91, § 1; 1969, ch,-254, The 2003 amendment, effective June 20, 2003, sub- 
§ 1; 2008, ch. 67, § 1; 2007, ch, 24, § 1. stituted "that purpose" for "such purposes" preceding "the 
ane references. — For the state engineer, see 72-2-1 amount allowed" and added the last sentence. 
NMSA 1978, . iS 
The 2007 amendment, effective June 15, 2007, in . ANNOTATIONS, 


Subsection B, added "or changes in agriculture practices", 
"diminish beneficial use or otherwise", and "or quantity 
of appurtenant acreage"; and added Subsection C and 


Measure of right to appropriate water is actual 
beneficial use, that is, amount of water necessary for ef- 
fective use for purpose to which it is put under particular 
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circumstances of soil conditions, method of conveyance, 
topography and climate. State ex rel. Reynolds v. Mears, 
1974-NMSC-070, 86 N.M. 510, 525 P.2d 870. 

Calculating duty. — Calculus of duty, that is, amount 
of water necessary for successful cultivation of land, in- 
cludes these essential factors: (1) amount of water di- 
verted; (2) place of diversion as related to use; (3) amount 
necessary for particular crop or land; (4) season of the 
year; and (5) general irrigation or water-using practices 
followed in area. State ex reli Reynolds v. Mears, 1974- 


APPROPRIATION AND USE OF SURFACE WATER 


72-5-21 


Law reviews. — For article, Legislation on Domestic 
and Industrial Uses of Water: A Comparative Review," see 
24 Nat. Resources J. 148 (1984). ° 

For article, "The Law of Prior Appropriation: Possible 
Lessons for Hawaii," see 25 Nat. Resources J. 911 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 78 Am. 
Jur. 2d Waters 8§ 324 to 326. 

Modern status of rules governing interference with 
drainage of surface waters, 93 A.L.R.3d 1193.. 

93 C.J.S, Waters § 186. 


NMSC-070, 86 N.M. 510, 525 P.2d 870. 


72-5-19,. [Standards for measuring flow and volume of water.] 


The standard of measurement of the flow of water shall be the cubic foot per second of time; the 
standard of measurement of the volume of water shall be the acre-foot, being the amount of water 
upon an acre covered one foot deep, equivalent to forty-three thousand five hundred and sixty 
cubic feet. The miner's inch shall be regarded as one-fiftieth of a cubic foot per second in all cases, 
except when some other equivalent of the cubic foot per second has been specifically stated by con- 
tract, or has been eget by actual measurement or use. 


ANNOTATIONS 


seat Jur. 2d, A.L.R. and C.J.S. references. — 78 Am, 
Jur, 2d Waters § 4. 
93 C.J.S. Waters § 186. 


History: Laws 1907, ch. 49, § 41; Code 1915, § 
5700; C.S. 1929, § 151-158; 1941 Comp., § 77-518; 1953 
Comp., § 75-5-18. 


72-5-20. Headgates and measuring devices. 


Every ditch owner shall, when requested to do so by the state engineer, construct and maintain 
a substantial headgate at the point, where the water is. diverted, and shall construct a measuring 
device, of a design approved by the state engineer, at the most practical point or points for mea- 
suring and apportioning the water as determined by the state engineer. The state engineer may 
order. the construction of such device by the ditch owner and, if not completed within twenty days 
thereafter, refuse to deliver water to such owner. The taking of the water by such ditch owner, after 
refusal by the state engineer to deliver water to him until the construction of such device and the 
approval thereof by the state engineer, shall be a misdemeanor. Such devices shall be so arranged 
that they can be locked in place, and when locked by the state engineer or his authorized agent, 
for the measurement or apportionment of water, it shall be a misdemeanor for any unauthorized 


person: to interfere with, cistaizh or change the same, 


History: Laws 1907, ch. 49, § 46; Poode 1915, § 5705; 
C.S; 1929, § 151-158; Laws 1941, ch. 126, § 19; 1941 
Comp., § 77-519; 1953 Comp., § 75-5-19. 

Cross references. — For penalty for violation of this 
section,.see 72-8-6 NMSA 1978. 

For the state engineer, see 72-2-1 NMSA 1978. 


ANNOTATIONS 


Rights and priorities to be adjudicated. — For pur- 
pose of apportionment of water, engineer has no jurisdic- 
tion over any old ditch system, until rights and priorities 
of owners of such system have been adjudicated in accord 


* 


with terms of the act. Pueblo of Isleta v.:Tondre, 1913- 
NMSC-067, 18 N.M. 388, 137 P. 86. 

Interstate irrigation project. — Irrigation project 
upon waters of’natural stream running’ from Colorado 
into New Mexico, when point'of diversion, headgate and 
about six miles of irrigation ditch are in Colorado, is not in 
jurisdiction of territorial engineer of New Mexico. Turley 
bv. Furman, 1911-NMSC-030, 16 N.M. 253, 114 P. 278. 

Law reviews, — For article, "New Mexico Water Law: 
An Overview and' Discussion of Current Issues," see 22 
Nat. Resources J. 1045 (1982). 

Am. Jur. ‘2d}.A.L.R. and C.J.S. references. — 93 
C.J.S: Waters § 186. 


72-5-21. [Recording of permits, decrees and documents; certified 


copies. | 


All permits, decrees and documents granting, defining or limiting water rights and rights of 
owners, of canals, reservoirs and works for conducting, storing or appropriating water in this 
state shall be recorded in the office of the county clerk of the county in which the property, canal, 
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reservoir or work is situated. When ‘so recorded, copies of such permits, decrees and documents 
certified by the county clerk shall be admitted in evidence in any court of the state as of equal 


validity with the original. 


History: Laws 1907, ch. 49, § 71; Code 1915, § 
5728; C.S. 1929, § 151-177; 1941 Comp., § 77-520; 19538 
Comp., § 75-5-20. : 


For self-authentication of certified copies of public re- 
cords, see Paragraph D of Rule 11-902 NMRA. 
- For proof of official records, see Rule 11-1005 NMRA. 


Cross references. — For filing and recording of 
changes of ownership in water rights, see 72-1-2.1 NMSA ANNOTATIONS 
1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 93 


C.J.S. Waters § 176. 


72-5-22. [Transfer of water rights.] 


Any permit or license to appropriate water may be assigned, but no such assignment shall be 
binding, except upon the parties thereto, unless filed for record in the office of the state engineer. 
The evidence of the right to use water from any works constructed by the United States, or its duly 
authorized agencies, shall in like manner be filed in the office of the state engineer, upon assign- 
ment; provided, that no right to appropriate water, except water for storage reservoirs, for irriga- 
tion purposes shall. be assigned, or the ownership thereof in anywise transformed, apart from the 
land to which it is appurtenant, except in the manner specially provided by law: provided, further, 
that the transfer of title of land in any manner whatsoever shall carry with it all rights to the use 
of water appurtenant thereto for irrigation purposes, unless previously alienated in the manner 


provided by law. 


History: Laws 1907, ch. 49, § 36; Code 1915, § 
5695; C.S. 1929, § 151-148; 1941 Comp., § 77-521; 1953 
Comp., § 75-5-21, 

Cross references. — For filing and recording of 
changes of ownership in water rights, see 72-1-2.1 NMSA 
1978, 

For the state engineer, see 72-2-1 NMSA 1978. 


ANNOTATIONS 


, Meaning of terms, — The phrases "in the manner spe- 
cially provided by law" or "in the manner provided by law" 
used by the legislature in this section mean in accordance 
with existing statutory procedure. McCasland v. Miskell, 
1994-NMCA-163, 119 N.M. 390, 890 P.2d 1322, cert. de- 
nied, 119 N.M. 354, 890 P.2d 807. 

Irrigation water rights are appurtenant to land, 
— The only exception to the general rule that water rights 
are separate and distinct from the land is water used for 
irrigation. Irrigation water rights are appurtenant to 
the land,.meaning that.any conveyance of the land will 
carry the water right with it unless the water right is ex- 
pressly reserved by the grantor. Walker v. United States, 
2007-NMSC-038, 142 .N.M. 45, 162 P.3d 882, abrogating 
First State Bank v.McNew, 1928-NMSC-040, 33 N.M. 414, 
269 Pac. 56 and KRM; Inc, v, Caviness, 1996-NMCA-103, 
122 N.M. 389, 925 P.2d 9; Hydro Res, Corp. v. Gray, 2007- 
NMSC-061, 143 N:M. 142, 173 P.3d 749, 

Exception to ownership rule, — This section and 
Section 72-1-2 NMSA 1978 evince an intent to create a 
limited statutory exception to the general rule that wa- 
ter rights and land ownership are distinct property rights. 
The statutory exception links ownership of the land with 
water rights, but only if the water is beneficially used on 


that land for irrigation purposes. KRM, Inc. v. Caviness, 
1996-NMCA-103, 122 N.M. 389, 925 P.2d.9. 

Intent to transfer water rights. — In absence of 
valid intention of owner of water rights, used in connec- 
tion with and incident to possessory rights in publie:land, 
to transfer such rights to homestead. entryman of said 
land, there is no transfer of water right. First State Bank 
v. McNew, 1928-NMSC-040, 33 N.M. 414, 269 P. 56, abro- 
gated, Walker v. U.S., 2007-NMSC-038, 142 N.M. 45, 162 
P.8d 882. _. 

Water rights not appurtenant. — The water rights 
did not pass to the buyer since the water had never been 
used for irrigation on the land the seller sold to the buyer, 
and since there were no allegations that the continued 
commercial use of the water rights was indispensable to 
the continued enjoyment of the land sold to’ the buyer. 
KRM, Inc. v, Caviness, 1996-NMCA-1038, 122 N.M. 389, 
925 P.2d 9. 

Law reviews. — For article, "The Energy-Water 
Nexus: Socioeconomic Considerations and Suggested Le- 
gal Reforms in the Southwest," see 50 Nat. Resources J, 
563 (2010). 

For comment on Mathers v, Texaco, Inc., 77 N.M. 239, 
421 P.2d 771 (1966), see 7 Nat. Resources J. 433 (1967). 

For note, "New Mexico's National Forests and the Im- 
plied Reservation Doctrine," see 16 Nat. Resources J. 975 
(1976), 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 241 to 245. 

93 C.J.S,Waters § 190. 


72-5-23. Water appurtenant to land; change of place of use. 


All water used in this state for irrigation purposes, except as otherwise provided in this article, 
shall be considered appurtenant to the land upon which it is used, and the right to use it upon the 
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APPROPRIATION AND USE OF SURFACE WATER 


72-5-23 


land shall never be severed from the land without the consent of the owner of the land, but, by and 
with the consent of the owner of the land, all or any part of the right may be severed from the land, 

simultaneously transferred and become appurtenant to other land, or may be transferred for other 
purposes, without losing priority of right theretofore established, if such changes can be made 
without detriment to existing water rights and are not contrary to conservation of water within 
the state and not detrimental to the public welfare of the state, on the approval of an application 
of the owner by the state engineer. Publication of notice of application, opportunity for the filing of 
objections or protests and a hearing on the application shall be provided as required by Sections 


72-5-4 and 72-5-5 NMSA 1978. 


History: Laws 1907, ch. 49, § 44; Code 1915, § 5703; 
C.S. 1929, § 151-156; Laws 1941, ch. 126, § 17; 1941 
Comp., § 77-522; 1953 Comp., § 75-5-22; ‘Laws 1985, 
ch, 201, § 5. 

Compiler's notes. — The 1915 Code compilers substi- 
tuted "this article" for "this act," presumably thereby ex- 
tending the reference to include all the provisions of Code 
1915, ch. 114, art. I, not solely those derived from Laws 
1907, ch. 49. The provisions of said art. I are compiled as 
19-7-26, 72-1-1, 72-1-2, 72-1-5,'72-2-1 to '72-2-7, 72-2-9, 72- 
2-10, 72-3-1 to 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 to 
72-4-19, 72-5-1 to 72-5-4, 72-5-6 to 72-5-24, 72-5-26 to 72- 
§-31, 72-5-33, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6 and 72-9-1 
to 72-9-3 NMSA 1978. 

Cross references. — For appropriation of natural wa- 
ters, see 72-1-1 NMSA 1978. 

_ For publication of legal notice, see. Chapter 14, Article 
11 NMSA 1978. 

For state engineer, see 72-2-1 NMSA 1978. 

The 1985 amendment substituted "right to use it 
upon the land" for ' ‘right to use the same upon said land" 
near the beginning, "part of the right may be severed from 


the. land, simultaneously transferred" for "part of said 


right may be severed from said land, and simultaneously 
transferred" near the middle, inserted "water" preceding, 
and "and are not contrary to conservation of water within 
the state and not detrimental to the public welfare of the 
state" following, "rights" near the end of the first sentence, 
deleted the former second sentence: which read, "Before 
the approval of such application, the applicant must give 
notice thereof by publication, in the form required by the 
state engineer, once a week for three consecutive weeks in 
a newspaper of general circulation in the stream system 
in which the tract or tracts of land may be situated", and 
added the present second sentence. ' 


ANNOTATIONS 


Transfer from surface to groundwater rights. — 
As long as the net depletion from groundwater pumping 
is offset by retirement of surface rights for the system as 
a whole, there is no new appropriation of basin water and 
an application to change the diversion point and place and 
purpose of use from surface water rights to groundwater 
rights within the same basin is not a new appropriation. 
Montgomery v. Lomos Altos, Inc. 2007-NMSC-002> 141 
N.M. 21, 150 P.3d 971. 

In a fully-appropriated basin, new depletions 
do not automatically constitute: impairment as a 
matter of law. Montgomery.v. Lomos Altos, Inc., 2007- 
NMSC-002, 141 N.M. 21, 150 P.3d 971. | 

The state engineer must consider all declared wa- 
ter rights at the move-to location in the impairment 
analysis or extinguish non-party declarants' water 
rights.' Montgomery vi Lomos Altos, Inc., 2007- NMSC- 
002, 141 N.M. 21, 150 P.3d 971. 

-Tempelton doctrine source requirements do not 
apply to statutory transfers. Templeton supplementary 
wells service the original parcel, while statutory trans- 
fers may apply to new uses for the water over significant 
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distances, A Templeton supplemental well need not, in all 
cases, be positioned upstream of a surface point of diver- 
sion. Herrington v. State of N.M. ex rel. Office of the State 
Eng'r, 2006-NMSC-014, 139 N.M. 368, 133 P.3d 258. 

Section was recognition of law relative to waters 
used for irrigation, established by general custom; a water 
right could not be owned in common with other water us- 
ers. Snow v, Abalos, 1914-NMSC-022, 18 N.M. 681, 140 P. 
1044. 

Right severable and transferable. — This section 
and Section 72-5-24 NMSA 1978 expressly recognize that 
right to use water upon certain lands may be severed 
from such lands and become appurtenant to other lands, 
or may be transferred for other purposes and other uses. 
Mathers v. Texaco; Inc., 1966-NMSC-226, 77 N.M. 239, 421 
P.2d 771. 

Considerations in transfer applications. — Gen- 
eral public interest is not a proper consideration in trans- 
fer applications. Once there has been proper application 
to the state engineer, detriment to existing water rights 
is the only basis on which an application can lawfully be 
denied..Ensenada Land & Water Ass'n v, Sleeper, 1988- 
NMCA-030, 107 N.M. 494, 760 P.2d 787, cert. quashed, 
107 N.M. 413, 759 P.2d 200. 

Severance. — Section 72-5-23 NMSA 1978 requires 
consent of landowner and approval of state engineer to 
sever water rights, Turner v. Bassett, 2005-NMSC-009, 
137 N.M. 381, 111 P.3d 701. 

Findings required for transfer. — A transfer of 
water rights only requires the state engineer to make a 
finding of the three factors in this section. Montgomery 
v, N.M. State Eng'r, 2005-NMCA-071, 137 N.M. 659, 114 
P.3d 339, aff'd in part, Montgomery v. Lomos Altos, Inc., 
2007- NMSC- 002, 141 N.M. 21, 150 P.3d 971. 

New depletion of surface water at move-to site in a fully 
appropriated stream system is not per se impairment. 
Montgomery v. N.M. State Eng'r, 2005-NMCA-071, 137 
N.M-:659, 114 P.3d 339; aff'd in part, Montgomery v. Léthos 
Altos, Inc, 2007-NMSC- 002, 141 N.M: 21, 150 P.3d 971. 

Right to particular silt content. — An owner of sur: 
face water rights does not have a right to receive a par- 
ticular silt content that has existed historically. Ensenada 
Land & Water Ass'n v. Sleeper, 1988-NMCA-030, 107 N.M. 
494, '760 P.2d 787, cert. quashed, 107 N.M. 413, 759 P.2d 
200. 

Water rights transferred or moved under a per- 
mit become appurtenant only when final proofs and sur- 
veys are filed. Swn Vineyards, Inc..v. Luna County Wine- 
Dev. Corp., 1988-NMSC-075, 107 N.M) 524, 760 P.2d 1290. 

Consent of remaindermen. — Election in writing of 
remaindermen to permit removal of water right was tanta- 
mount to consent of fee simple owners to severance of wa- 
ter right from land, within meaning of this section. Lowe v. 
Adams, 1966-NMSC-223, 77 N.M. 111, 419 P.2d'764. 

Adjudication decree. — In determination of petition 
to change purpose and point of diversion of certain adjudi- 
cated water rights, state engineer was required to accept 
court's decree as to nature and extent of rights sought to 
be transferred: and petitioner was not required to offer 
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proof of nature and extent of rights sought to be trans- 
ferred other than as specified by adjudication decree. W.S. 
Ranch Co. v. Kaiser Steel Corp., 1968-NMSC-041, 79 N.M. 
65, 439 P.2d 714. 

Since water rights had been adjudicated by prior decree, 
purchaser of certain water rights who petitioned state en- 
gineer to change point of diversion was only entitled to 
amount of water that was available at former point of di- 
version. W.S. Ranch Co. v. Kaiser Steel Corp:, 1968-NMSC- 
041, 79 N.M. 65,439 P.2d 714. _ 

No administrable water right unless determina- 
tion of acreage to which right appurtenant. — There 
cannot exist an administrable water right for 90 acres of 
a 224-acre tract unless there is first a determination of 
the acreage to which the right is appurtenant. State ex 


rel, Reynolds v. Holguin, 1980-NMSC-110, 95 N.M. 15, 618° 


P.2d 359. 

Law reviews. For student article, "Herrington v. 
State: Straightening Out the Tangled Doctrines of Surface 
Water to Groundwater Transfers in New Mexico," see 48 
Nat. Resources J. 697 (2008). 

For article, "Hip Deep: A Survey of State Instream Flow 
Law from the Rocky Mountains to the Pacific Ocean," see 
43 Nat. Resources J. 1151 (2003). 
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For comment on: Mathers v. Texaco, Inc., 77 N.M. 239, 
421 P.2d 771 (1966), see 7 Nat. Resources J. 433 (1967). 

‘For note, "Common Law Remedies for Salt Pollution," 
see 15 Nat. Resources J. 3853 (1975). 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). j 

For article, "The Political Economy of Institutional 
Change; A Distribution Criterion for Acceptance of 
Groundwater Rules," see 25 Nat. Resources J. 867 (1985). 

For article, "The Law of Prior Appropriation: Possible 
Lessons for Hawaii," see 25 Nat. Resources J. 911 (1985). 

For article, "Adapting to the Changing Demand for Wa- ’ 
ter Use Through Continued Refinement of the Prior Ap- 
propriation Doctrine: An Alternative Approach to, Whole- 
sale Reallocation," see 29 Nat. Resources J. 435 (1989). 

For article, "Transfer of Water Rights," see 29 Nat. Re- 
sources J, 457 (1989), ; 

For note, "The Milagro Beanfield War Revisited in 
Ensenada Land & Water Ass'n v. Sleeper: Public Welfare 
Defies Transfer of Water Rights," see 29 Nat. Resources J. 
861 (1989). 

Am. Jur, 2d, A.L.R. and C.J.S. references. 
Jur. 2d Waters §§ 2338, 248, 244. 

93 C.J.S. Waters § 188. 
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72-5-24. Change of purpose; change of point of diversion. 


An appropriator of water may, with the approval of the state engineer, use the same for other 
than the purpose for which it was appropriated or may change the place of diversion, storage or 
use in the manner and under the conditions prescribed in Sections 72-5-3 and 72-5-23.NMSA 1978. 


History: Laws 1907, ch. 49, § 45; Code 1915, § 5704; 
C.S. 1929, § 151-157; Laws 1941, ch. 126, § 18; 1941 
Comp., § 77-523; 1953 Comp., § 75-5-23; Laws 1985, 
ch. 201, § 6. 

Cross references. — For changing point of diversion 
of community ditches, see 73-2-63 NMSA 1978. 

For state engineer, see 72-2-1 NMSA 1978. 

The 1985 amendment substituted "Sections 72-5-3 
and 72-5-23 NMSA 1978" for "Sections 151-131 and 151- 
156 as amended herein provided that no such change 
shall be allowed to the detriment of the rights of others 
having valid and existing rights to the use of the waters of 
said stream system" at the end of the section. © 


ANNOTATIONS 


Subject matter jurisdiction. — The state engineer 
has subject matter jurisdiction to review an application ir- 
respective of the applicant making specific reference to, or 
invocation of, any statutory section in the application, so 
long as the application seeks permission to do something 
within the statutory and regulatory authority of the state 
engineer, It is not the invocation of a statute that confers 
the right of the state engineer to review an application, 
but that the statute creates a procedure by which pro- 
posed actions are reviewed in specific ways and for spe- 
cific purposes. Applicants have the burden to fulfill the 
statutory requirements for completing an adequate appli- 
cation and notice of intent to divert, but are not required 
to invoke a specific statute. Carangelo v, Albuquerque- 
Bernalillo Cnty. Water Util. Auth,, 2014-NMCA-032, cert, 
denied, 2014-NMCERT-002. 

Where applicant applied for a permit to divert native 
Rio Grande water,.to which applicant had no appro- 
priative right, to enable applicant to carry its San Juan- 
Chama water into the applicant's water treatment plant 
for processing and distribution through applicant's drink- 
ing water project; the application stated that the native 
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Rio Grande water would not be consumptively used, be- 
cause the water, would be returned to the river in full 
measure and did not seek any appropriative rights to the 
native Rio Grande water; the Middle Rio Grande Basin 
was fully appropriated, the state engineer had jurisdiction 
to determine whether the application fell within the State 
Engineer's statutory authority. Carangelo v. Albuquer- 
que-Bernalillo Cnty. Water Util. Auth., 2014-NMCA- 032, 

cert. denied, 2014-NMCERT-002. ° 

Section 72-5-24 NMSA 1978 sets forth the state en- 
gineer's authority, it does not restrict that author- 
ity. Carangelo v. Albuquerque-Bernalillo Cnty. Water Util. 
Auth., 2014-NMCA-032, cert. denied, 2014-NMCERT-002. 

Templeton doctrine source requirements do not 
apply to statutory transfers, Templeton supplementary 
wells service the original parcel, while statutory transfers 
may apply to new uses for the water over significant dis- 
tances. A Templeton supplemental well need not, in all 
cases, be positioned upstream of a surface point of diver- 
sion. Herrington v, State of N.M. ex rel. Office of the State 
Eng'r, 2006-NMSC-014, 189 N.M. 368, 183 P.3d 258. 

Effect of statutes. — Statutes governing change in 
point of diversion or change in well location do not grant 
but rather restrict right of appropriator to change point 
of diversion or well location. Public Serv. Co. v, Reynolds, 
1960-NMSC-137, 68 N.M.54, 358 P.2d 621. 

Section does not purport to modify terms of Seek 
tion 72-5-3 NMSA 1978. Pueblo of Isleta v. Tondre, 1913- 
NMSC-067, 18 N.M. 388, 137 P. 86. 

Federal reclamation projects exempt from re- 
quirements of this section by the terms of Section 
72-9-4 NMSA 1978.City of Raton v. Vermejo:Conservancy 
Dist., 1984-NMSC-037, 101 N.M. 95, 678 P.2d 1170. 


property right and inherent therein is right to change 
place of diversion, storage or use of water if rights or other 
water users will not be injured thereby. Clodfelter v. Reyn- 
olds, 1961-NMSC-003, 68 N.M. 61, 858 P.2d.626. 
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_ Water right severable and transferable. — This 
section and Section 72-5-23 NMSA 1978 expressly recog- 
nize that right to use water upon certain lands may be 
severed from such lands and become appurtenant to other 
lands, or may be transferred for other purposes and other 
uses. Mathers v. Texaco, Inc., 1966-NMSC- 226, 77 NM. 
239, 421 P.2d 771. 


Surface water reaching underground reservoir. © 


— Section only authorizes change of place of diversion, 
storage or use; there is nothing in language hereof indi- 
cating intention of legislature to permit diversion under 


surface water right of water which has reached under- | 
ground reservoir and lost identity as surface water. Kel-, 


ley v. Carlsbad Irrigation Dist., 1966-NMSC- 121, 76 N.M. 
466, 415 P.2d 849. 
‘The transfer of surface right to water which has lost its 


identity as surface water on reaching underground reser- . 


voir, would not be change in point of diversion, but, would 
constitute new appropriation in underground reservoir. 
Kelley v. Carlsbad Irrigation Dist., 1966-NMSC-121, 76 
N.M. 466, 415 P.2d 849, 

Change of diversion and storage locations. — 
Since water statutes of Colorado and New Mexico have no 
extraterritorial effect, water company had right to change 
places of diversion and storage of water rights adjudicated 
to certain reservoirs from points in Colorado. to points 
in New Mexico, provided such changes could.be effected 
without injuriously affecting rights of other water users, 
and it was not necessary for.it to obtain approval of such 
changes by New Mexico state engineer or Colorado court 
‘which entered decree of adjudication. Lindsey v. McClure, 
136 F.2d 65 (10th Cir. 1943), 

Middle Rio Grande Administrative Area. — Where 
the guidelines administering groundwater, applications 
within the Middle Rio,Grande Administrative Area re- 
quire a transfer to sufficient surface water rights prior 
to granting a permit for new groundwater use, because of 
this requirement, the state engineer handles applications 
for a new use of groundwater within the MRGAA as an 
application to change the point of diversion and purpose 
of use of the existing water rights. Montgomery v. N.M. 
State Eng'r, 2005-NMCA-071, 137 N.M. 659, 114 P.3d 
339, aff'd in part, Montgomery v. Lomos Altos, Inc., 2007- 
NMSC-002, 141 N.M. 21, 150 P.3d.971. 

Change in vehicle of transport of water. — Even if 
the lateral diversionary ditch did not exist when the state 
engineer issued the license to the downstream user's pre- 
decessor for use of water through the existing irrigation 
ditch, a change in the vehicle of transport of water fora 
particular use does not constitute a change in the use of 


water requiring state-approval within the meaning of this ~ 
section, at least in the absence of a provision in a decree © 
or license mandating a specific means of transport. Thus, . 


use of the lateral ditch did not change the water use. Deaf 


Smith Cnty. Grain Processors, Inc. v. Dixon, 1993- NMCA- 


130, 116 N.M. 523, 864 P.2d 812. 
Adjudication of water rights. — In délerinitistion of 
petition to change purpose and point of diversion of cer- 


tain adjudicated water rights, state engineer was required — 


to accept court's decree as to nature and extent of rights 
sought to be transferred. W.S, Ranch.Co. v. Kaiser Steel 
Corp., 1968-NMSC- 041, 79 N.M. 65, 489 P.2d 714. 
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Where water rights had been adjudicated by prior de- 
cree, purchaser of certain water rights who petitioned 
state engineer to change point of diversion was only en- 
titled to amount of water that was available at former 
point of diversion. W.S. Ranch Co. v. Kaiser Steel Corp., 
1968-NMSC-041, 79.N.M. 65, 439 P.2d 714. 

No authority in state engineer to adjudicate. — In 
holding that total amount of water appropriated in any 
year under all public service company's claims of right 
should not exceed 5040 acre-feet, state engineer in effect 
adjudicated or attempted to adjudicate company's claimed 
water rights, and this the state engineer had no author- 


_ ity to do. Public Serv. Co. v. Reynolds, 1960-NMSC-137, 68 


N.M..54, 358 P.2d 621. 
Injunction against enforcement of order. — Owner 
of water rights in interstate stream was entitled to injuc- 


“tion. against enforcement. of state engineer's order, made 
» without notice and hearing, which forbade use of excess 


storage space of New Mexico reservoir, constructed pri- 
marily for storing unappropriated water to irrigate New 
Mexico land, for initial stor age of water attributable to 
Colorado reservoirs with prior water rights, and to-use 
New Mexico ditch to carry water to Colorado reservoirs, 
where such use would not affect other water users ad- 
versely. Lindsey v. McClure, 136 F.2d 65 (10th Cir. 1943). 

Law reviews. — For student article, "Herrington v. 
State: Straightening Out the Tangled Doctrines of Surface 
Water to Groundwater Transfers in New Mexico," see 48 
Nat. Resources.J, 697 (2008). 

For article, "Hip Deep: A Survey of State Instream Flow 
Law from the Rocky Mountains to the Pacific Ocean," see 
43 Nat. Resources J. 1151 (2003). 

For comment on Mathers v, Texaco, Inc., 77 N.M. 239, 
421 P.2d 771 (1966), see 7 Nat. Resources J. 433 (1967). 

For note, "Common Law Remedies for Salt Pollution," 
see 15 Nat. Resources J. 353 (1975). 

For note, "Appropriation By the State of Minimum 
Flows in New Mexico Streams," see 15 Nat, Resources J. 
809 (1975). 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

For article, "Prior Appropriation, Impairment, Replace- 
ments, Models and Markets," see 23 Nat. Resources J. 25 


“(1983). 


For article, "Do Water Market Prices Appropriately 
Measure Water Values?", see 27 Nat. Resources J. 617 


(1987). 


For article, "Adapting to the Changing Demand for Wa- 
ter Use Through Continued Refinement of the Prior Ap- 
propriation Doctrine: An Alternative Approach to Whole- 
sale Reallocation," see 29 Nat. Resources J. 435 (1989). 

For. note, "The Milagro Beanfield War. Revisited in 
Ensenada Land & Water Ass'n v. Sleeper: Public Welfare 
Defies Transfer of Water Rights," see 29 Nat. Resources J. 


‘861 (1989), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 289, 332. 

Modern status of rules governing interference with 
drainage of surface waters, 93 A.L.R.3d 1193. 

Liability for diversion of surface water by raising sur- 
face level of land, 88 A.L.R.4th 891. 

93 C.J.S. Waters § 188. 


72-5-24.1. Acequias and community ditches; changes in point of 
diversion or place or purpose of use. 


A. The state engineer shall not approve an application for a change, including an emergency 
change, in point of diversion or place or purpose of use of a water right into or out of an acequia 
or community ditch if the applicant has not complied with the applicable requirement adopted by 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-5-25 \ WATER LAW 72-5-25 


an acequia or community ditch: ‘pursuant to Subsection E of Section 73- 2- 21 or r Section 73- 3- 4.1 
NMSA 1978. 

B. The applicant for a change described in Subsection A of this section shall arbsnae with the 
application to the state engineer documentary evidence provided by the commissioners of the ace- 
quia or community ditch of the applicant's compliance with any applicable requirement for the 
change adopted by the acequia or community ditch pursuant to Subsection E of Section 73-2-21 or 
Section 73-3-4.1:'NMSA 1978. 

C. Ifan acequia or community ditch has not adopted an spaitenble requirement, the ae Resa 
shall submit to the state engineer along with the application an affidavit provided by the commis- 
sioners of the acequia or community ditch stating this fact. 

D.. If an acequia fails to make a decision within one hundred twenty days in response to an 
applicant's request for approval pursuant to a [an] applicable requirement, the acequia or com- 
munity ditch shall be deemed'to have approved the applicant's'request for approval and the state 
engineer shall proceed on the application as if the applicant had complied with any applicable 
acequia or community ditch requirement. The applicant's request shall be in writing and delivered 
by certified mailto the commissioners of the acequia or community ditch. 

E. The provisions of this section do not apply to water rights or lands owned by or TEBER EG for 
an Indian pueblo. 


History: Laws 2003, ch.'82, § 1 and Laws 2003, ch. Where applicants filed an application 'to transfer water 
135, § 1. rights ‘out of a community acequia; the community ace~ 
Duplicate laws. — Laws 2003, ch. 82, §°1 and Laws quia did not have any bylaws or regulations requiring ap- 
2003, ch. 185, § 1 enacted identical new sections, both ef- proval for any changes or transfers in water rights; the 
fective March 1, 2004. applicants did not submit the affidavit: required by Sub- 
Bracketed material. — The bidebrel material was section C of Section 72-5-24.1 NMSA 1978 with the appli- 
inserted by the compiler and is not part of the law. cation; the applicants published a notice of the application 
as required by Section 72-5-4 NMSA°1978; and more than 

ANNOTATIONS two years after the publication of notice of the application, 


when the applicants asked the community acequia to pro- 
vide the required affidavit, the community acéquia’ filed a 
protest of the application; the notice by publication was 
sufficient and proper notice to the community acequia and 


Notice of application to transfer water rights out 
of an acequia. — A community acequia is not entitled to 
actual notice of an application to transfer water rights out 
of the acequia. Notice by publication is adequate notice. 


Storm Ditch v. D'Antonio, 2011-NMCA-104, 150 N.M. 590, the community acequia's protest was filed too late. Storm 
263 P.3d 982, cert. denied, 2011-NMCERT-009, 269 P.3d Ditch v. D'Antonio, 2011-NMCA-104, 150 N.M. 690, 263 
903. P.3d 932, cert. denied, 2011-NMCERT-009, 269 P.3d 908. 


72-5-25. Emergency; change of point of diversion; procedure. 


A. An appropriator of water may change the place of diversion, storage or use of water upon 
application to and approval of the state engineer without following the requirements of Section 
72-5-23° NMSA‘ 1978 relating to publication of notice if an emergency exists’in which the delay 
caused by following the provisions of Section 72-5-23 NMSA 1978 would result in crop loss or other 
serious economic loss to the appropriator and if the state engineer determines that no foreseeable 
detriment exists to rights of others having valid and existing rights to the use of the waters of the 
stream system. An application under this section shall be in the form and manner prescribed by 
the state engineer and shall contain specific facts supporting the existence of the emergency. 

B. An applicant for approval of a change of place of diversion, storage or use of water under 
this section shall, within thirty days of an approval granted under this section’ by the state engi- 
neer, comply with the requirements of Section 72-5-23 NMSA 1978, 

C. The emergency approval provided under this section shall continue in effect only until the 
state engineer enters his final decision in accordance with Section 72-5-24 NMSA 1978. 


History: 1953 Comp., § 75-5-23.1, enacted by Laws For article, "Prior Appropriation, Impairment, Replace- 
1971, ch. 162, § 1. ments, Models and Markets," see 23 Nat. Resources J. 25 
Cross references: — For state engineer, see 72-2-1 aha 
NMSA 1978. &j 
ANNOTATIONS 


Law reviews. — For article, "New Mexico Water Law: 
An Overview and Discussion of Current Issues," see 22 
Nat. Resources J. 1045 (1982); a 
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72-5-26. [Diversion from watershed or into another stream. | 


Whenever the owner of a ditch, canal, pipeline, reservoir or other works shall turn or deliver 
water from one stream or drainage into another stream or drainage, such owner may take and use 
the same quantity of water, less a reasonable deduction for evaporation and seepage to be deter- 
mined by the state engineer, and such owner may be required by the state engineer to construct 
and maintain.suitable measuring flumes or devices at. the point or points where said water leaves 
its natural stream or watershed, or is turned into another’stream or watershed. Where the rights 
of others are not injured thereby, it shall be lawful for the owner of any reservoir, canal or other 
work, to deliver water into any.ditch, stream or watercourse, to supply, appropriations therefrom 
and to take in exchange therefor, either above or below such point of delivery, a quantity of water 
equivalent to that so delivered, less a proper deduction for evaporation and seepage to be deter- 
mined by the state-engineer; provided, such owner shall, under the direction: of the state engineer, 
construct and maintain suitable measuring devices at the points of delivery and diversion. 


History: Laws 1907, ch..49,,§ 60; Code 1915, § Liability of one who diverts stream into new channel for 
5718; C.S. 1929, § 151-171; 1941 Comp., §.77-524; 1953 overflow, 12 A.L.R, 187, ;° 
Comp., § 75-5-24. De minimis non curat lex as applied to diversion of wa- 
Cross references. — For penalty for diversion of water ter, 44 A.L.R, 191, 
to other valleys, see 72-8-5 NMSA 1978, Liability for cutting off flow of water to spring, 55 ALR. 
For state engineer, see 72-2-1 NMSA 1978. . 1412, 109 A.L.R. 395, 109 A.L.R, 404. 
Covenant against ‘encumbrances, easement of right to 
ANNOTATIONS dam water as breach of, 64 A.L.R. 1496. 


Estoppel to complain of diversion, 74 A.L.R. 1129, 
* Right of appropriator of water to recapture water which 
has escaped or is otherwise no longer within his immedi- 


Diversion into ditch. — Where appropriation is made 
by any means, owner may divert water into any existing 
ditch, and can take it out, less loss by seepage and evapo- 
ration, either above or below point of delivery into exist- ate possession, 89 A.L.R. 210. : 
ing ditch, to supply his appropriation’ Miller v. Hagerman Diversion of water from subterranean stream for public 
Irrigation Co., 1915-NMSC-069, 20 N.M. 604, 151 P. 763. supply, 109 A.L.R, 416. 

Application for appropriation would he, granted, Method or means of diversion, appropriation of water 
since applicant proposed to return amount of drainage water, as creating right to continue, as against Spano ei ap- 
equal to’ amount of water appropriated, to underground ba- propriator, 121 A.L.R, 1044. 
sin; under this plan basin waters would not: be depleted, nor Liability for obstruction or diversion of subterranean 
would rights of existing appropriators be impaired. Reynolds waters in use of land, 29 A.L.R.2d 1354, \ 
v, Wiggins, 1964-NMSC-252, 74 N.M. 670, 397 P.2d 469. Modern status of rules governing interference with 


Am, Jur, 2d, A.L.R. and CS, references, — 78 Am.) ) dtainage of surface waters, 93 A.L.R.3d 1193. 
‘tos 2d Waters 88 11, 228, 281, Extinguishment by prescription of natural servitude for 
Joint liability for diversion caused by acts of aiacean drainage of surface waters, 42 A.L.R.4th 462. 


dent tortfeasors, 9 A.L.R. 947, 35 A.L.R. 409, 91 ALR. 93 C.J.S. Waters § 181. 
759, 35 ALR, 412, 91 ALR, 759, 91 A.L.R. 763. 


72-5-27, Artificial water; no right of continuance of sipply: 


Artificial surface waters, as distininiched Goi natural surface waters, are hereby defined for 
the purpose of this'act as waters whose appearance or accumulation is due to escape, seepage, 
loss, waste, drainage or percolation from constructed works, either directly or indirectly, and which 
depend for their continuance upon the acts of man: Such artificial waters are primarily private 
and subject to beneficial use by the owner or developer thereof; provided, that when such waters 
pass unused beyond the domain of the owner or developer and are deposited in‘a natural stream 
or watercourse and have not been applied to beneficial use by said owner or developer for a period 
of four years from the first appearance thereof, they shall be subject’ to appropriation’ and use; 
provided, that no appropriator can acquire a right, excepting by contract, grant, dedication or 
condemnation, as greeks the owner or ogloniney compelling him to continue such water ieee 


History: Laws 1907, ch. 49, § 53; Code 1915, § 5712; Cross references. — For state engineer) see 72-2-1 
C.S. 1929, § 151-165; Laws 1941,,ch. 126, § 21; 1941 NMSA 1978. 
Comp. § 77-525; 1953 Comp., § '75-5-25. ; 

Compiler's notes. — The term "this act" refers to ANNOTATIONS 
Laws 1941, ch. 126, the provisions of which are presently "Constructed works", — “Constructed works," as 
ee ee a rs ifr sg iG re i ates ricki ie 5 7 re 4 |. used in this section, refers to constructed reservoirs and 

0 : itches, Vand k v, Hewes, 1910-NMSC-031, 15 N.M. 

20, 72-5-23, 72-65-24, 72-5-27, 72-5-28, 72-5-32, 72-5-38, 72- vi PO ee Oe aad tgs | 


8-4, 72-9-1, 72-9-3 and 72-9-4 NMSA. 1978, 
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Artesian well is not "constructed: works" within 
meaning of this section. Vanderwork v. Hewes, 1910- 
NMSC-031, 15.N.M. 439, 110,P. 567. _ 

Drainage waters are private and not subject to 
appropriation. Jn re Langenegger, 1958-NMSC-073, 64 
N.M. 218, 326 P.2d 1098. 

Ownership of percolating water. — When small 
quantity of water percolates to surface and forms small 
basin, and comes from source unknown, it belongs to 
owner of land from which. it percolates and forms, ba- 


sin, and such landowner could appropriate it to own use 


without application to territorial engineer. Vanderwork v. 
Hewes, 1910-NMSC-031, 15 N.M. 439, 110 P. 567. 

.Engineer's jurisdiction does not: extend to seep- 
age water from unknown sources. Vanderwork v. Hewes, 
1910-NMSC-031;'15 N.M. 489, 110 P. 567, 

Treated sewage effluent is in the same category as 
water which:has drained or seeped or percolated from a 
treatment plant and which depends for its continuance 
upon the acts of man. Reynolds v. City of Roswell, 1982- 
NMSC-133, 99 N.M. 84, 654 P.2d: 537. 

Once sewage effluent actually reaches a water 
course or underground reservoir, a city has lost’ control 
over the water and cannot recapture it. Reynolds v. City of 
Roswell, 1982-NMSC-133, 99 N.M: 84, 654 P.2d ‘537. 


WATER LAW 
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Law reviews, — For comment on geothermal energy 
and water law, see 19 Nat. Resources J. 445 (1979). 
For article, "New Mexico Water Law; An Overview and 


* Discussion of Current Issues," see 22 Nat. Regources J. 


1045 (1982). 

For article, "Prior Appropriation, Impairment, Revladée 
ments, Models and Markets," see 23 Nat. Resources J. 25 
(1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


. Jur, 2d Waters § 234. 


Grantor of railroad right-of-way, or his privy, right of to 
recover damages for interference with surface water by 
construction of road, 19 A.L.R. 487. 

Surface water, right to drain into natural watercourse, 


, 28 A.L.R. 1262, 


What constitutes natural drainway or watercourse for 
flow of surface water, 81 A.L.R. 262. 

Surface water, constitutionality of statute relating to, 
85 A.L.R. 465. 

Overflow or escape of water from reservoir, ditch or arti- 
ficial pond, liability for, 169 A.L.R. 517. 

Loss of private easement by nonuser or adverse posses- 
sion, 25 A.L.R.2d 1265. 

Liability for diversion of surface water by raising sur- 
face level of land, 88 A.L.R.4th 891. 

93 C.J.S. Waters § 129. 


72-5-28. Failure to use water; forfeiture. 


A. When the party entitled to the use of water fails to beneficially use all or any part of the 
water claimed by him, for which a right of use has vested for the purpose for which it was appropri- 
ated or adjudicated, except the waters for storage reservoirs, for a period of four years, such unused 
water shall, if the failure to beneficially use the water persists one year after notice and declaration 
of nonuser given by the state engineer, revert to the public and shall be regarded as unappropriated 
public water; provided, however, that forfeiture shall not necessarily occur if cireumstances beyond 
the control of the owner have caused nonuse, such that the water could not be placed to beneficial 
use by diligent efforts of the owner; and provided that periods of nonuse when irrigated farm lands 
are placed under the acreage reserve program or conservation reserve program provided by the fed- 
eral Food Security Act of 1985, P.L. 99-198, shall not be computed as part of the four-year forfeiture 
period; and provided, further, that the condition of notice and declaration of nonuser shall not apply 
to water that has reverted to the public by operation of law prior to June 1, 1965. 

B. Upon application to the state engineer at any time and a proper showing of reasonable 
cause for delay or for nonuse or upon the state engineer finding that it is in the public interest, 
the state engineer may grant extensions of time, for a period not to exceed three years for each 
extension, in which to apply to beneficial use the water for which a permit to appropriate has been 
issued or a water right has vested, was appropriated or has been adjudicated. 

C. Periods.of nonuse when water rights are acquired by incorporated municipalities or counties 
for implementation of their water development plans or for preservation of municipal or county 
water supplies shall not be computed as part of the four-year forfeiture statute. 

D.. A lawful exemption from the requirements of beneficial use, either by an extension of time 
or other statutory exemption, stops the running of the four-year period for the period of the exemp- 
tion, and the period of exemption shall not be included in computing the four-year period. - 

KE. . Periods of nonuse, when, the nonuser of acquired water rights is on active duty as a member 
of the armed forces of this country shall not be included in computing the four-year period. 

F, The owner or holder of a valid water right or permit to appropriate waters for agricultural 
purposes appurtenant to designated or specified lands may apply the full amount of water covered 
by or included in the water right or permit to any part of the designated or specified tract without 
penalty or forfeiture. 

G. Periods of nonuse when water rights are acquired and placed in a sthte Snnieahproned 
-water conservation program, by an individual or entity that owns water rights, a conservancy 
district organized pursuant to Chapter 73, Articles 14 through 19 NMSA 1978, a soil and water 
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conservation district organized pursuant to Chapter 73, Article 20 NMSA 1978, an acequia or com- 
munity ditch association organized pursuant to Chapter 73, Article 2 or 3 NMSA 1978, an irriga- 
tion district organized pursuant to Chapter 73, Articles 9 through 13 NMSA 1978 or the interstate 
stream commission shall not be computed as part of the four-year forfeiture period. 

H. Water deposited in a lower. Pecos river basin below Sumner lake water bank approved by 
the interstate stream commission or an acequia or community sah water bank shall not be com- 


puted as part of the four-year forfeiture period. 


History: Laws 1907, me 49; § 42; Code 1915, § 5701; 
C.S. 1929, § 151-154; Laws 1941, ch. 126, § 16; 1941 
Comp., §. 77-526; 1953. Comp., § 75-5-26; Laws 1957, 
ch. 91, § 1; 1965, ch. 250, § 1; 1967, ch. 182, § 1; 1978, 
ch. 153, § 1; 1987, ch. 113, § 1; 1991, ch. 102, § 1; 1996, 
ch. 36, § 1; 1997, ch. 134, § 1; 1998, ch. 37, § 1; 2002, ch. 
77, § 2. 

Cross references. — For exemption of state ane 


rights held for highway and airport purposes from risk of, 


forfeiture for failure to beneficially use same, see 72-5-38 
NMSA 1978. . 

‘For provision that conservancy district rights ‘are not 
lost by prescription, adverse Paseedsinn or nonuse, see 73- 
17-21 NMSA 1978. 

For the Food Security Act of 1985, P.L..99- 198, see Titles 
7, 15 and 16 of the United States Code. Je 

For the state engineer, see 72-2-1 NMSA 197 8, 

The 2002 amendment, effective May 15, 2002; added 
Subsection H, 3 

The 1998 amendment, effective May 20, 1998, in 
Subsection. F,, substituted "the" for "such" and inserted 
"an individual or entity that owns water rights,"; and, in 
Subsection G, inserted "a soil and water conservation dis- 
trict organized pursuant to Chapter 73, Article 20 NMSA 
1978", 

The 1997 amendment, effective June 20, 1997, made 


a stylistic change in Subsection F and rewrote Subsection 


The 1996 amendment, effective May 15, 1996, sub- 
stituted "for a period not to exceed three years for each 


extension" for "not to exceed a term of one year for each | 


extension" in Subsection B. 

The 1991 amendment, effective June 14, 1991, added 
Subsection G: rr] 

The 1987 amendment, effective June 19, 1987, in Sub- 
section A substituted "reserved program provided by the 
Food Security Act of 1985, P.-L. 99-198" for "program pro- 
vided by the Soil Bank Act" and made a minor language 
change in Subsection F. 


ANNOTATIONS 


Rights vested prior to the water code are subject 
to forfeiture. — Water rights that vested prior to the 
adoption of the New. Mexico constitution are not immune 
‘from, statutory forfeiture or common law. abandonment. 
State ex rel. Office of the State Engineer v, Elephant Butte 
Irrigation, Dist., 2012-NMCA-090, 287 P.3d 324, cert. de- 
nied, 20 12-NMCERT-008. 

Where landowners were the owners of land that had 
been acquired in1881 by United States patents; the land- 
owners claimed that the land had been irrigated prior to 
1881 and that the date of appropriation was at least 1881; 
and although portions 0 of the property had been farmed 
and irrigated prior to 1956, after 1956 the land was not 
farmed and water has not otherwise been put to beneficial 
use on any of the land, the lJandowner's water rights were 
subject to forfeiture and common law abandonment. State 
ex rel. Office of the State Engineer v. Elephant Butte Irri- 
gation Dist., 2012-NMCA-090, 287 P.3d 824, cert, denied, 
2012-NMCERT.008. 

Abandonment. — To prove abandonment, a party 
must show that the owner relinquished the water rights 
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with the intention to forsake such rights. State ex. rel. 
Martinez v. McDermett, 1995-NMCA-060, 120 N.M, 327, 
901 P.2d 745, 

Section was merely declaratory of law as it had al- 
ready been established by judicial decisions, the time for 
the application to be a reasonable time. Hagerman Irriga- 
tion Co, v. McMurry, 1911-NMSC-021, 16 .N.M. 172, 113 
P, 823. 

Section is forfeiture statute for nonuse of water 
rights under certain circumstances, Jones v. Anderson, 
1970-NMSC-044, 81 N.M. 423, 467 .P.2d 995. 

Continual use as basis of title to water rights. — 
Continuance of title to water right is based upon continu- 
ing beneficial use, and where right is not,exercised, for 
four years, statute declares. that right to unused portion is 
forfeited. State ex rel. Reynolds.v. South Springs Go,, 1969- 
NMSG-023,.80 N.M. 144,452 P.2d 478, 

Nonuse for four years constitutes abandonment. 
Yeo v, Tweedy, 1929-NMSC-033, 34 N.M. 611, 286 P. 970. 

Intention not required.,— Element of intention is re- 
quired in doctrine of abandonment;.this is not so in forfei- 
ture. State ex rel. Reynolds v. S,,Springs Co., 1969-NMSC- 
023, 80 .N.M. 144, 452 P.2d 478, 

Unused water reverts to public, — The failure to 
use water right for unreasonable time is evidence of in- 
tention to abandon it; if nothing is done to utilize water 
rights within four year period of limitations, such unused 
water is reverted to the public and shall be regarded as 
unappropriated public-water, State ex rel. Reynolds v, S. 


» Springs Co., 1969-NMSC-028, 80 NiM. 144, 452 P.2d.478, 


. Pueblo rights doctrine is incompatible with New 


‘Mexico water law. State ex rel. Martinez v. City of Las Ve- 


gas, 2004-NMSC-009, 135 N.M. 375, 89 P.3d 47. 

Pueblo rights doctrine interferes with the necessity 
of utilizing water for the maximum benefits. State ex rel. 
Martinez v. City of Las Vegas, 2004-NMSC-009, 135 N.M. 
375, 89 P.3d 47. 

"Reasonable time". -— A municipality may be given 
a more substantial "reasonable time" for its population 
growth than a typical water user would have to complete 
an appropriation. State ex rel. Martinez v. City of Las Ve- 
gas, 2004-NMSC-009, 185 N.M. 375, 89 P.3d 47. 

Reasonable time for development of water use re- 
lates back to the date of showing an intent to appropri- 
ate by acquiring a permit. Jicarilla Apache Tribe v. United 
States, 657 F.2d 1126 (10th Cir. 1981), 

Nonuser resulting from drought. — When suit was 
brought to enjoin another from using water from river 
through certain ditch because of nonuser, evidence that 
nonuser resulted from droughts sufficiently established 
that forfeiture should not be decreed. Chavez v. Gutierrez, 
1950-NMSC-004, 54 N.M. 76, 213 P.2d 597. 

Since there was no showing of abandonment or forfei- 
ture, nor was any particular reason given why existing 
water right should have been considered to be impaired, 
and year or years in question were particularly dry ones, 
and there was no water available, owner of water right 
would not be penalized. W.S. Ranch Co. v. Kaiser Steel 
Corp., 1968-NMSC-041, 79 N.M..65, 439 P.2d 714. 

Failure to reach diversion point. — When water 


- fails to reach point of diversion without fault of appropria- 


tor, and he is at all times ready and willing to put water to 
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usual beneficial use, there is no forfeiture of his right for 
nonuser, N.M. Prods. Co, v. N.M. Power Co., 1937-NMSC- 
048,42 N.M. 311,77 P.2d 634, 


Federal water right. — Abandonment and waste by 


federal park service,of right to use, water from,certain 
spring, which right was purchased by United States in 
1934, is controlled by congress as this right is property 
of the United States, and property of the United States 
may not be lost through laches or neglect of its officers 
and employees. United States v. Ballard, 184 F. Supp. 1 
(D.N.M. 1960). 

Injunction not appropriate, — Waste, nonuser and 
abandonment were not bars ‘to United States’ cause of 
action against individual landowners seeking injunction 
enjoining them from using wells ‘so as to deprive United 
States of flow of certain spring, but should be considered 
with granting of equitable relief; since there was no threat 
of loss of available water to any party at present or in fore- 
seeable future, there was not sufficient showing of great 
and irreparable damage so as'to justify injunctive relief. 
United States v. Ballard, 184 F. Supp. 1 (D.N.M.'1960). 

Engineer's authority. — Since an engineer has no au- 
thority to cancel ‘alleged water rights, he has no author- 
ity to compel respondent to restore undescribed entries‘in 
records canceled by his predecessor. Turley v. State Eng'r, 
1935-NMSC-075, 39 N.M. 472, 49 P.2d 1135, 

Section must be considered as statute of limita- 
tions, and period of four years considered as. beginning 
with date of passage thereof, 1909-12 Op. Att'y Gen. No. 
108. 

Effect on earlier statute of limitations. — As Laws 
1905, ch. 102, § 5, containing limitation under which fail- 
ure to use water for period of four years ‘caused unused 
water to revert to public, was repealed by Laws 1907, ch. 
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49 (Section 72-1-1. NMSA 1978, et. seq.), but without any, 
saving clause as to running of ‘earlier statute, two years 
between 1905 and 1907 could not be considered as any 
part of time mentioned in 1907 statute. 1909-12 Op. Att'y 


- Gen. No. 108. 


Water rights of owner in community ditch are 
subject to forfeiture provisions of this section; failure 
to use water because of failure to pay assessment would 
not constitute circumstances beyond control of water right 
owner. 1967 Op. Att'y Gen. No. 67-47. 

Law reviews. — For comment, "Water Rights — Failure 
to Use — Forféiture," see 6 Nat. Resources J. 127 (1966). 

For note, "Appropriation By the State of Minimum 
Flows in New Mexico Streams," see 15 Nat. Resources J. 
809 (1975). 

For note, "New Mexico's National ForBis ahd the Im- 
plied Reservation Doctrine," see 16 Nat. Resources J. 975° 
(1976). 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

For note, "Recent Datei pureats in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223 (1989). 

For article, "Possible Solutions: Policy Tools to Achieve 
Flexibility to Meet New Conditions, Preliminary Thoughts 
for Coping with Future Pape! Sa see 39 Nat. Resources 
J. 175 (1999). 

Am. Jur. 2d, A.L.R. and C. J. Ss, petacnn can — 78 Am. 
Jur. 2d Waters 8 334, 

Discontinuance ‘of use of water, raion of user to, 112 
A.L.R. 230. 

93 C.J.S. Waters § 193, 


72-5-29,. [Rights of residents of upper valleys of stream systems.] 


To the end that the waters of the several stream systems of the state may. be conserved and 
utilized so as to prevent erosion, waste and damage caused by torrential floods, and in order that 
the benefits of the use of such waters may be distributed among the inhabitants and landowners of 
the country along said streams as equitably as possible without interfering with vested rights, the 
natural right of the people living in the upper valleys of the several stream systems to impound 
and utilize a reasonable share of the waters which are precipitated upon and have their source in 
such valleys and superadjacent mountains, is hereby recognized, the exercise of such right, haw 
ever, to be subject to the provisions of this article. 


History: Laws 1909, ch. 128, §. 1; Code 1915, § 
5684; C.S. 1929, § 151-135; 1941 Comp., § 77-527; 1953 
Comp., § 75-5-27, 

Compiler's notes. — The compilers of the 1915 Code 
substituted "this article" for "Chapter 49 of the acts of the 
Thirty-seventh Legislative Assembly of New Mexico," pre- 
sumably extending the reference to include all the provi- 
sions of Code 1915, ch. 114, art. I, not solely those derived 
from Laws 1907, ch. 49. The provisions of said art. I are 
presently compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, 72- 
2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1, 72- 
4-13, 72-4-15, 72-4-17 to 72-4-19, 72-5-1 to 72-5-4, 72-5-6 
to 72-5-24, 72-5-26 to 72-5-31, 72-5-33, 72-7-1 to 72-7-3, 
72-8-1 to 72-8-6 and 72-9-1 to 72-9-3 NMSA 1978. 


ANNOTATIONS 


Interpretation. — Section 72-5-29 NMSA 1978 con- 
cerns appropriation of flood waters under certain specific 
circumstances. An application to appropriate those flood 
waters is required and an appropriation of those flood wa- 
ters is appropriate only if that appropriation would not in- 
terfere with prior appropriations, Section 72-5-29 NMSA 
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1978 did not create a super status water use that super- 
sedes the normal appropriation process. Waterfall Cmty. 
Water Users Ass'n v. N.M. State Eng'r, 2009-NMCA-101, 
147 N.M. 20, 216 P.3d 270. 

No superseding natural right to appropriate wa- 
ter in a fully appropriated stream system was cre- 
ated. — Where plaintiff applied for 320 acre-feet per year 
of surface water from a spring that is within the Pecos 
River stream system for use in a community water system’ 
serving a residential subdivision adjacent to the spring; 
plaintiff claimed that the water would be returned to 
the Pecos River stream system through individual liquid 
waste disposal systems; and the Pecos River stream sys- 
tem was fully appropriated, the plaintiff did not have a 
superseding natural right to waters from the spring under 
Section 72-5-29 NMSA 1978. Waterfall Cmty. Water Us- 
ers Ass'n v. N.M. State Eng'r, 2009-NMCA-101, 147 N.M. 
20,216 P.3d 270. ° 

Law reviews. — For article, "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971). 
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Am. Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 
Jur. 2d Waters § 351. 

Right to hasten the flow and increase the volume of wa- 
ter in a stream by alterations or improvements in the bed, 
9 A.L.R. 1211. 

Exclusion of general public by use made by owner of up- 
land, not connected with navigation, of the shore between 
high and low water mark, 10 A.L.R. 1053, 107 A.L.R. 1347. 

Flowage of streams, prescriptive right of lower as 
against upper owner to, 53 A.L.R, 201. 
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72-5-32 


Liability for damages from obstruction of stream by de- 
bris or waste, 29 A.L.R.2d 447. 

Apportionment and division of area of river as between 
riparian tracts fronting on same bank, in absence of 


_ agreement or specification, 65 A.L.R.2d 143. 


Liability for diversion of surface water by raising sur- 
face level of land, 88 A.L.R.4th 891. 
93 C.J.S. Waters § 186. 


72-5-30. [Effect of return flow above diversion or storage works of 


other appropriators. | 


In cases of applications for permits to impound and utilize waters of any stream of flood waters 
under conditions which would cause or permit a considerable return flow of such waters into their 
natural channel above the diversion or storage works of other appropriators or of others using or 
who have acquired the right to use water from said stream or stream.system, the state engineer is 
authorized to approve such applications whenever such storage or use of water by the upper owner 


or owners would not result in depriving such lower users or appropriators of water to the extent of 


their reasonable requirements. 


History: Laws 1909, ch. 128, § 2; Code 1915, § 
5685; C.S. 1929, § 151-136; 1941 Comp., § 77-528; 1953 
Comp., § 75-5-28. 

Cross references, — For the state engineer, see 72-2-1 
NMSA 1978, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am: 
Jur. 2d Waters §§ 128, 129. 

Modern status: of rules ‘governing interference with 
drainage of surface waters, 93 A.L.R.3d 1193. 

93 C.J.S, Waters § 181. 


72-5-31. [Appeal; prior rights not impaired.] 


There shall be the same right of appeal from the action of the state engineer in approving or re- 
jecting any such application as is provided in this article, Section 72-7-1,. NMSA 1978, and nothing 
in this article shall be construed to impair prior vested rights or the rights of prior appropriators 
of public waters of this state, or the rights of those who have filed or may file applications to ap- 


propriate public waters in compliance with existing laws of the state of New Mexico. 


History: Laws 1909, ch. 128, § 3; Code 1915, § 
5686; C.S. 1929, § 151-137; 1941 Comp., § 77-529; 1953 
Comp., § 75-5-29. 

Compiler's notes. — The compilers of the 1915 Code 
substituted the references to "this article" and the specific 
section therein; for._references to Laws 1907, ch. 49, For 
presently compiled provisions of the article, see compiler's 
note to 72-5-29 NMSA 1978. 


Cross references. — For appeal de novo from decision, 
act or refusal to act of state executive officer or body in 
matters relating to water rights, see N.M. Const., art. XVI, 
$5. ; 

For the state engineer, see 72-2-1 NMSA 1978. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 93 


C.J.S: Waters § 204. 


72-5-32. Construction and operation of dams; state engineer authority. 


A.- Except as provided in Subsection D of this section, any person, association or corporation, 
public or private, the state or the United States intending to construct a dam shall file applications 
for appropriations and use of water pursuant to Section 72-5-1, 72-5-22, 72-5-23 or 72-5-24 NMSA 
1978. “+ 

B. Any person, association or corporation, public or private, the state or the United States 
intending to construct or operate a dam shall submit detailed plans to the state engineer for ap- 
proval before construction or operation of the dam, except for a dam that: 

(1) is less than twenty-five feet in height from the lowest natural ground surface elevation 
at the downstream toe of the dam to the crest of the dam and has a storage capacity of less than 
fifty acre-feet of water; 
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(2) is less than six feet in height from the lowest natural ground surface elevation at the 
downstream toe of the dam to the crest of the dam, regardless of storage capacity; or 
(3) has a storage capacity of fifteen acre-feet or less of water, regardless of height. 

C. Ifthe state engineer finds that the dam design and operational plan are safe, the state en-+ 
gineer shall approve the plans. 

D. Filing an application for the appropriation and use of water is not required for the construc- 
tion or operation of a flood or erosion control dam; provided that a flood or erosion control dam 
shall not store water for more than ninety-six hours unless a longer duration time is authorized 
by the state engineer and water stored shall not be placed to any beneficial use unless specifically 
authorized by the state engineer. 

E. The state engineer shall determine how the height, storage capacity and storage duration 
for all dams are calculated or measured and shall prescribe the form in which dam design plans 


and operational plans are submitted. 


History: Laws 1941, ch. 126, § 25; 1941 Comp., § 77- 
580; 1958 Comp., § 75-5-30; Laws 1979, ch. 114, °§ 1; 
1997, ch, 66, § 1; 2004, ch, 86, § 1; 2009, ch. 36; § 1, 

Cross references. — For definition of "acre-foot," see 
72-5-19 NMSA 1978. . 

For provisions on state engineer, see 72-2-1 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, added "Except as provided in Subsection D of 
this section"; in Subsection B, added "or operate", deleted 
the former provision which limited application of Subsec- 
tion B to dams that exceed 10 feet in height or dams that 
impound more than.10 acre feet, and added "or operation 
of the dam, except for a dam that:"; added Paragraphs (1), 
(2), and (8) of Subsection B; in Subsection C, added "and 
operational plan are" and deleted the former provision 
which provided that this section does not apply to erosion 
control structures; and added Subsections D and E. 

The 2004 amendment, effective May 19, 2004, 
amended this section to, delete the "supervision of the 
United States army corps of engineers" and to add the last 
sentence as follows: "An erosion control structure shall 
not impound surface water in any amount for fishing, fish 
propagation, recreation or aesthetic purposes, which shall 
require a permit pursuant to Section 72-5-1 NMSA 1978." 


ANN OTATIONS 


Exception to permit requirement. — — The provisions 
of this section expressly enumerating the dams and re- 
sulting ponds which require permits exempt those dams 
not mentioned from: the general permit requirement, 
State ex rel, State Eng'r v. Lewis, 1996-NMCA-019, 121 
N.M. 323, 910 P.2d 957, cert. denied, 121 N.M. 242, 910 
P.2d 818. 

Construction. — Section recognizes three exceptions 
to requirement that application must be made for use of 
public waters: (1) when dam is 10 feet or’ less in height 
from lowest natural ground surface elevation; (2) when 
dam is stock dam having storage capacity of 10 acre-feet 
or less even though dam itself exceeds 10 feet; and (3) 
when construction is solely to retain silt and impounds 
no water for beneficial use though dam exceeds 10 feet i in 
height, 1947-48 Op. Att'y Gen. No. 47-4976. 

Law reviews. — For article, "New Mexico Water Law: 
An Overview and Discussion of Current Issues," see 22 
Nat, Resources J. 1045 (1982), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters § 393. 

93 C.J.S. Waters § 147. 


The 1997 amendment, effective June 20, 1997, re- - i 
wrote the section to such an extent that a detailed com- 
parison would be impracticable. 


72-5-33. Federal reclamation projects; appropriation for. 


A. Whenever the proper officers of the United States, authorized by the Federal Reclamation 
Law of June 17, 1902, 32 Statutes at Large 388, or acts amendatory thereof or supplementary 
thereto, to construct federal reclamation project works for the utilization of waters within the 
state, notify the state engineer that the United States intends to utilize certain specified waters, 
the waters so described and unappropriated, and not covered by applications or affidavits duly 
filed or permits as required by law,at the date of such notice shall not be subject to a further 
appropriation under the laws of the state for a period of three years from the date of the notice, 
within which time the proper officers of the United States shall file plans for the proposed works 
in the office of the state engineer for his information, and no adverse claim to the use of water 
required i in connection with such plans, initiated subsequent to the date of such notice, shall be 
recognized under the laws of the state, except as to such amount of water described in such notice 
as may be formally released in writing by the secretary of the interior as the officer of the United 
States duly authorized; provided that: 

(1) in case of failure to file plans of the proposed, works within three years as required i in 
this section, the waters, specified in the notice, given by the United States to the state engineer 
shall become public waters subject to general pla ae and 
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(2) .evenif plans are filed within three years as required by this section, in the event the 
United States congress, the secretary of the interior or a court:of competent jurisdiction, ina non- 
appealable final judgment, determines that the planned federal reclamation project will not be 
constructed, the water withheld under the provisions of this section for the federal reclamation 
project shall be released by operation of state law and shall become public water subject to general 
appropriations and the provisions of this section. 
B. Ifit is determined pursuant to the provisions’of this section that.a planned federal reclama- 
tion project will not be constructed: 
(1) upon receipt of an application, the state engineer shall give ‘first preference for any 
appropriation of released water to water users who have contracted to receive such waters under 
a repayment contract with the United States or its agencies, provided the water users under the 


repayment contract apply to appropriate the water within one year of being released; 
(2) the appropriation by the water users shall be presumed to be consistent with the pub: 
lic welfare of the state and the conservation of water within the state; and 
_ (8). the appropriation of water under this section by water users under a repayment con- 
tract shall bear the priority date of the original notice to appropriate such water. 
-C.. The provisions of this section apply to all pending notices, permits issued pursuant to such 
notices,, prospective notices and permits issued pursuant to prospective notices filed under, this 


section. 


D. Nothing in this section shall affect the water rights of any senior appropriators in New 


Mexico or any Indian tribe. 


History: Laws 1907, ch. 49, § 40; Code 1915, § 5699; 
C.S. 1929, § 151-152; Laws 1941, ch. 126, § 15; 1941 
Comp., § 77-531; 1073 Comp., § 75-5-31; Laws 1995, 
ch, 188, § 1. 

‘Cross references. — For the federal sbclamiation laws, 
see 43 U.S.C. § 371; et seq. 

For the state engineer, see 72-2-1 NMSA 1978. 

The 1995 amendment, effective April 6, 1995, desig- 
nated the existing language as Subsection A, in Subsec- 
tion A, substituted "32" for "38", divided the subsection to 
form Paragraph (1), added Paragraph (2), and added Sub- 


sections B through D, and made minor stylistic changes in ~ 


Subsection A. 
ANNOTATIONS ~ 


” Applicability. — Statute concerning use of water ee 


federal reclamation projects had no bearing upon legality 
of applications filed under Sections 72-12-7 and 72-12-24 
NMSA 1978 by nonprofit corporation on behalf of mem- 
bers owning valid water rights in underground basin, for 
partial change of point of diversion and to supplement ex- 
isting water rights. Coldwater Cattle Co. v. Portales Valley 
Project, Inc., 1967-NMSC-089, 78'N.M. 41, 428 P.2d 165. 
United States subject to permit requirements. — 
Unless state requirements regarding distribution of water 
are inconsistent with applicable federal law, the United 


States is subject to those requirements such that it would 
have to apply for a permit under Section 72-5-1 NMSA 
1978. Jicarilla Apache Tribe v. United States, 657 F.2d 
1126 (10th Cir, 1981). 

‘Section, establishing three-year limitation, was 
entirely prospective and did not affect rights of United 
States government under prior notices of intention to 
appropriate water filed under Laws 1905, ch. 102, § 22, 
which contained no limitation. 1909-12 Op. Att'y Gen. No. 
89. 


~ Notice from superintendent of irrigation. — Su- 
» perintendent of irrigation, under department of interior, 


came within class of officers of the United States men- 
tioned inthis section prior to 1941 amendment authorized 
by law to construct works for utilization of waters within 
territory, and his notice was to be received as properly 
made under this section. 1909-12 Op. Att'y Gen. No. 129. 

‘Passing on applications. — With respect to protest to 
applications to appropriate water, required by regulations 
of state engineer, no distinction should be made between 
government reclamation service and other persons in the 
practice as to passing upon such applications, 1915-16 Op. 
Att'y Gen, No: 15-1506, 

Am. Jur, 2d, A.L.R. and C.J.S. references. ahh 
C.J.S. Waters § 169. 


72-5-34, State transportation commission; change of water use; » 
application, notice and hearing. — 


Whenever the state transportation commission makes application to the state engineer for a 
change of location of use, a change of method of use, change of point of diversion, advance with- 
drawals or withdrawals of accrued unused waters of any water right, whether such water right'be 
for surface, subsurface, artesian or underground waters and whether or not either the location of , 
the changed use or the location of the point of diversion or both be within or without the boundar- 
ies of any declared underground water basin or irrigation or conservancy district, and whatever 
the manner of acquisition of such water right, and such water right is to be used for the construc- 
tion, reconstruction, maintenance or repair of public roads, streets, highways ‘and airports, the 
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72-5-35 WATER LAW 72-5-37 
state engineer may authorize such change of location of use, change of method of use, change of 
point of diversion, advance withdrawals or withdrawals of accrued unused water after publication 
and hearing as provided in Section 72-12-3 NMSA 1978, when in the opinion of the state engineer 
such change of location of use,:method of use, point of diversion, advance withdrawals or with- 


drawals of accrued unused water will not be detrimental to the other holders of valid water rights. 


ANNOTATIONS . 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


History: 1953 Comp., § 75-5-32, enacted by Laws 
1959, ch. 191, § 1; 2008, ch. 142, § 91. 


Cross references. — For the state Sos see 72-2-1 
NMSA 1978. 

The 2003 amendment, effective = 1, 2008, added 
the. section heading; substituted "state transportation 
commission" for "state highway commission" near the be- 


Jur. 2d Waters § 273. 

Right to hasten by iimentameul of street or highway 
the flow of surface water along natural ELEN AL Op 5 
A.L.R. 1530, 36 A.L.R. 1463, 


ginning of the section; and updated the statutory refer- 
ence near the end of the section. 


72-5-35. State transportation commission; advance water withdrawal. 


The state engineer may authorize the state transportation commission, holding any artesian 
or underground water right for the construction, reconstruction, maintenance or repair of public 
roads, streets, highways and airports, to make withdrawals of water in advance of the accrual 
of such water in such amounts'as the state engineer may determine will not be detrimental to 
the other holders of valid water rights, but in no case shall such advance withdrawals exceed an 
amount equal to five times the annual amount of the water right actually held by the withdrawing 
holder. 


History: 1953 Comp., § 75-5-33, enacted by Laws 
1959, ch. 191, § 2; 2008, ch, 142, § 92, 
Cross references, — For the state engineer, see 72-2-1 


The 2003 amendment, effective July 1, 2003, added 
the section heading; and substituted "state transportation 


commission" for "state highway commission". 
NMSA 1978. 


72-5-36. State transportation commission; unused water accrual; 
withdrawal rate; accounting. 


The state engineer may permit the state transportation commission, when it is engaged in the 
construction, reconstruction, maintenance or repair of public roads, streets, highways and airports, 
to accrue unused. water under one or more artesian or underground water rights for such length 
of time not to exceed five years as he may deem reasonable and permit the state transportation 
commission to withdraw such accrued water within such period of time as it may be required, but 
not at a rate that will be detrimental to the holders of other valid water rights: The state engineer 
shall require the state transportation commission holding any water right and desirous of pro- 
ceeding under the authorization of Sections 72-5-34 through 72-5-88 NMSA 1978 to file periodic 
accountings of accruals and withdrawals by basins or districts in such form, on such dates and at 
such intervals as the state engineer shall designate. 


History: 1953 Comp., § 75-5-34, enacted by Laws 
1959, ch. 191, $3; 2003, ch. 142, § 93. 

Cross references, — For the state engineer, see e7 2-2-1 
NMSA 1978. 


The 2003 amendment, effective July 1, 2003, added 
the section heading; substituted "state transportation 
commission" for "state highway commission" in three 
places; and substituted "Sections 72-5-34 through 72-5-38 
NMSA 1978" for "this act" in the last sentence. 


72-5-37. State transportation commission; tranater of afte rights to 
unused water; reversion. 


If the state transportation commission, holding any Peek rights to be nked for the construction, 
reconstruction, maintenance or repair of public roads, streets, highways and airports, transfers 
ownership of all of its water rights in one basin under which there has been an accrual. of unused 
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72-5-38 APPROPRIATION AND USE OF SURFACE WATER 72-5-39 


water, any accrued unused water shall lapse and revert to unappropriated water and the right to 
such water shall not pass on such transfer. If a partial water right or one of several water rights 
within a declared underground. basin or-irrigation or conservancy district is transferred, the ac- 
crued unused water, if any, shall not pass to the transferee but may be moved in accordance with 
the provisions of Section 72-5-34 NMSA 1978 to the point of diversion of a water right retained by 
the state transportation commission within the same basin but not to exceed five times the annual 
amount of the water right retained. 


History: 1953 Comp., § 75-5-35, enacted by Laws commission" :for "state highway commission” in two 


1959, ch. 191, § 4; 2003, ch. 142, § 94, places; and substituted "Section 72-5-34 NMSA 1978" for 


The 2003 amendment, effective July 1, 2003, added "Section 1 hereof" near the endoof the section. 
the section heading; substituted "state transportation TBO 


72-5-38. [State water rights for highway purposes and airports; 
nonforfeiture for failure to use.] 


Neither the state nor any agency, department, bureau or commission thereof holding any wa- 
ter rights to be used for the construction, reconstruction, maintenance or repair of public roads, 
streets, highways and airports, whether surface, subsurface, artesian or underground and what- 
ever the manner of acquisition, shall lose or forfeit such water right for failure to beneficially use 
all or any part of such water right. 


History: 1953,Comp., § 75-5-36, enacted by Laws 
1959, ch. 191, § 5. 


72-5-39. Illegal application of water; injunction or other relief. 


No person shall use the public waters of the state of New Mexico except in accordance with the 
laws of the state of New Mexico. No person shall divert water or apply water to land without hav- 
ing a valid water right:to do so, or apply it to purposes for which no valid water right exists. The 
state engineer may apply for and obtain an injunction in the district’ court of any county in which 
water is being diverted or the land affected is located, against any person, firm or corporation who 
shall divert water or commence the.construction of works by which:to divert water, in violation of 
statute, or who shall cause or permit the application of said water upon lands or to:purposes for 
which no valid water right exists! This provision shall in no way be construed to affect the existing 
right of a court of equity in the exercise of its general equity powers to grant relief to the state of 
New Mexico by injunction or otherwise. This section shall not:apply to waters within the benefited 
areas of a conservancy district unless the district refuses or fails to stop or correct the illegal use 
of water after notification by the state engineer. 


History: 1953 Comp., § 75-5-37, enacted by Laws irrigation purposes when that. water is diverted in Colo- 
1965, ch. 285, § 7. rado and transported to New Mexico bya ditch is without 
Cross references. — For injunctions, see Rules 1- 065 merit, because the state engineer has the statutory au- 
and 1-066 NMRA. thority to regulate the use of surface waters in New Mex- 
For the state engineer, see 72-2-1 NMSA 1978. ico regardless of their diversion location, and therefore 
the state engineer has jurisdiction to regulate petitioners’ 

ANNOTATIONS application to beneficial use of Animas river surface wa- 


ters diverted in Colorado to the ditch that conveys their 
flow to New Mexico. State Engineer v. Diamond K Bar 
Ranch, LLC, 2016-NMSC-036. 

_Law reviews. — For comment on Staite ex rel, Reynolds 
v. Miranda, 83 N.M. 443, 493 P.2d 409 (1972), see,13 Nat. 
Resources J. 170:(1973). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — © Am. 
Jur, 2d Waters 8 259. 

93 C.J.S. Waters §§ 33, 34. 


State engineer has jurisdiction over surface wa- 
ters in New Mexico regardless of their diversion 
location. — Where the state engineer sought to enjoin 
petitioners' illegal use of Animas river surface water: to 
irrigate additional acreage that was not part of an adjudi- 
cation of water rights under a district court decree and for 
which petitioners have no permit, petitioners’ argument 
that the state engineer lacked statutory authority to regu- 
late the use of surface water from the Animas river for 
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72-5A-1 “WATER LAW 72-5A-3 
ARTICLE 5A | 


Ground Water Storage and Recovery 


» % 


Sec. : Sec. nA 
72-5A-1. Short title. — 72-5A-10, Annual report to state engineer; penalty <for 
72-5A-2. Legislative findings. failure to file, 
72-5A-3. Definitions. 72-5A-11. Revocation or suspension of permits; orders to 
72-5A-4. Permit required. cease and desist; injunction. 
72-5A-5. Notice; protests; hearings; si ba pry judi- 72-5A-12. Penalties. 
cial review. 72-54-13. Conservation fee exemptions. 
72-5A-6, State engineer; powers and duties; vsehihits mon- 72-5A-14. Obligations to Indian nations, tribes or piléb- 
itoring requirements. los. : 
72-5A-7. Modification and assignment of project permit. 72-5A-15. Non-exemption from prior appropriation doc- 
72-5A-8. Stored water not public; stored water not sub- trine, 
ject to forfeiture; use or exchange of recov-. . | 72-5A-16, Limitation of determination. 


ered water. 72-5A-17. Delayed implementation. 
72-5A-9, Storage account to be established; limit on : 
amount of water recovered. 


72-5A-1. Short title. 


This act [72-5A-1 through 72-5A-17 NMSA 1978] may be cited as the "Ground Water Storage 
and Recovery Act". 


History: Laws 1999, ch. 285, § 1. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-5A-2. Legislative findings. 


The legislature finds that: 
A. conjunctive use and administration of both cuntitid and ground waters are essential to the 
effective and efficient use of the state's limited water supplies; and 
B. ground water recharge, storage and recovery have the potential to: 
(1). offer savings in the ‘costs of capital investment, operation and maintenance‘and flood 
control and may improve water and environmental quality; 
(2). reduce the rate at which ground water levels will decline and may steal overstress- 
ing or dewatering aquifer systems; 
(3) ‘promote conservation of water within the state; 
(4) serve the public welfare of the state; and 
(5) may lead to more effective use of the state's water resources. 


History: Laws 1999, ch. 285, § 2. i art. IV, § 23, was effective June 18, 1999, 90 days mee 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-5A-3. Definitions. | 


As used in the Ground Water Storage and Recovery Act: 

A. "aquifer" means a geologic formation that contains. sufficient saturated material to be ca- 
pable of storing and transmitting water in usable quantities to a well; 

B. "area of hydrologic effect" means the underground area where the water is stored and lo- 
cated; hydrologically connected surface waters, adjacent underground areas in which water rights 
exist that may be impaired, the land surface above the underground areas:and any additional land 
surface used for seepage or infiltration; . 
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72-5A-4 GROUND WATER STORAGE AND RECOVERY 72-5A-4 


C. "governmental entity" means the interstate stream commission, an Indian nation, tribe or 
pueblo or state political subdivision, including a municipality, county, (ea irrigation district or 
conservancy district; 

D. "project" means a permitted, engineered facility designed apetifibally constructed and oper- 
ated pursuant to the Ground Water Storage and Recovery Act, to add measured volumes of water 
by injection or infiltration to an aquifer or system of aquifers, to store the water underground and 
to recover it for beneficial use pursuant to the Ground Water Storage and. Recovery Act but shall 
not include in situ leach mining operations or water flood operations for petroleum recovery that 
require approval by the state engineer outside the Ground Water Storage and Recovery Act; and 

KE. -"stored water" means water that has been stored underground for the purpose of recovery 
and permitted pursuant to the Ground Water Storage and Recovery Act. 


History: Laws 1999, ch. 285, § 3; 2003, ch. 206, § 1. The 2003 amendment, effective June 20, 2003, in Sub- 
section C, inserted "the interstate stream commission" 
near the beginning. 


72-5A-4. Permit required. 


A. No governmental entity may construct and operate a storage and recovery project in a de- 
clared ground water basin without a permit from the state engineer and other permits that may 
be required. ° 

B, The state engineer shall prescribe application forms for a permit. The application ball in- 
clude: 

(1) an application fee in the amount of five thousand dollars ($5,000) plus five dollars ($5.00) 
per acre-foot of the annual capacity of the proposed storage and recovery project, not to exceed fifty 
thousand dollars ($50,000); an annual fee of fifty cents ($.50) per acre-foot of water stored, payable 
upon submission of the annual report required by the Ground Water Storage and Recovery Act; 

(2) the name and mailing address of the applicant; 

(3) the name and mailing address of the owner of the land on which the applicant proposes 
to operate the project; 

(4) the name of the declared underground water basin in which the applicant proposes to 
operate the project; 

(5) the legal description of the location of the proposed project; 

(6) evidence of financial and technical capability; 

(7) the source, annual quantity and quality of water proposed to be injected and the qual- 
ity of water in the receiving aquifer; 

(8) the identification, characteristics, capacity and location‘of each recharge and recovery 
well, including existing pre-basin wells, existing permitted wells and new wells sought to be drilled 
for recharge or recovery pursuant to the application and the identification of existing permitted 
and declared wells in the underground area effected [affected] by storage and recovery operations; 

(9) a description of the proposed project, including its capacity, plan of operation and per- 
centage of anticipated recoverable water; © 

(10) evidence that the applicant has a valid water right quantified by one of the following 
legal processes: 

(a) a water rights adjudication; 

(b) aconsent decree; 

(c) an act of congress, including a negotiated settlement ratified by congress; 

(d) acontract pursuant to 43 USC 620 et seq.; or 

(e) an agreement with an owner who has a valid water right subject to an application 
for a change in purpose, place of use or point of diversion; 

(11) a project plan that: 

(a) shows that the project will not cause harm to users 3 of land and water within the 
area of hydrologic effect; 
(b) ‘demonstrates that the project is hydrologically fbasible: 
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72-5A-5 WATER LAW » 72-5A-5 


(c) 1 demonstrates that: the project will not itapalir existing water rights or the state's 
interstate obligations; 

(d) demonstrates that the project will not be contrary to the ecuesectadttivan of water 
within the state; and 

(e) demonstrates that the project will ant be detrimental to the pes welfare of the 
re 

(12) ‘a sworn Soman executed by the owner of the land that the afpliednt} is Smamiod an 

easement and authorization to construct and operate the project on the site, if project sours are 
located on land not owned:by the applicant; 
(13) ‘copies of completed applications for all pata permits required under state rae foddéal 


law; 
(14) the proposed duration of the permit; SepA 
(15) any additional information required by the state engineer. . 
History: Laws 1999, ch. 285, § 4. Bracketed material. — The bracketed material was 
Effective dates. — Laws 1999, ch. 285 contained no inserted by the compiler and is not part of the law. 
effective date provision, but, pursuant to N.M. Const., Compiler's notes. — As referenced in.Subparagraph 
art. IV, § 23, was effective June 18, 1999, 90 days after B(10)(d), 43 U.S.C.S. 620 et seq. is the codification of the 


adjournment of the legislature. Colorado River Storage Project Act. 


72-5A-5. Notice; protests; hearings; determinations; judicial review. 


A. Upon receipt of an application for a permit to construct and operate a project, the state 
engineer shall endorse on the application the date it was received and shall keep a record of the 
application. The state engineer shall conduct an initial review of the application within sixty days 
of receipt. If the state engineer determines in the initial review that the application is incomplete, 
the state engineer shall notify the applicant of the application's deficiencies. The application shall 
remain incomplete until the applicant provides all information required by the Ground Water 
Storage and Recovery Act, The state engineer may request, additional information from the ap- 
plicant and shall’conduct an investigation of the project. | 

B, Within thirty days after determining that an application is complete, unless an extension 
is requested by the applicant, the state engineer shall proceed in accordance with the provisions 
of Section 1 [72-2-20 NMSA 1978] of this 2019 act regarding notice of the gig a The notice 
shall contain: 

(1) _ the legal description of the location of the proposed eee 

(2) a brief description of the proposed project, including its capacity; 

(3), the name of the applicant; 

(4) the date of the last publication; and 

(5) the requirements for an objection. | 

C. A person objecting that the granting of the application will i impair the objector's water right, 
will be contrary to, the conservation of water or will be detrimental to the public welfare and 
showing that the objector will be substantially and specifically affected by the granting of the ap- 
plication shall have standing to file objections or protests; provided, however, that the state or any 
of its branches, agencies, departments, boards, instrumentalities or institutions, and all political 
subdivisions of the state and their agencies, instrumentalities and institutions shall have stand- 
ing to file objections or protests. 

D. An objection shall be filed in writing, include the name and mailing address of the objector, 
identify the grounds for the objection and include the signature of the objector or the objector's le- 
gal representative. The state engineer shall schedule a hearing on the application and provide at 
least thirty days' notice of the hearing, by certified mail, to the applicant and any objector. 

E. After the expiration of the time for filing objections, if no objections have been filed, the 
state engineer shall, if the state engineer finds that the application meets the requirements of the 
Ground Water Boeane and Recovery Act, issue a permit to the applicant to construct the project to 
store and recover all or a part of the waters applied for, as conditioned by the state engineer. 
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72-5A-6 GROUND WATER STORAGE AND RECOVERY 72-5A-6 


F. A person or governmental entity aggrieved by any decision of the state engineer may appeal 
that decision to the district court pursuant to Section 72-7-1 NMSA 1978. 


History: Laws 1999, ch. 285, § 5; 2019, ch. 88, § 4. » which persons reside who could reasonably be expected to 

The 2019 amendment, effective July 1, 2019, removed be affected by the project" and added "the state engineer 
a provision that required applicants to publish notice of a shall proceed in accordance with the provisions of Section 
water application and directed the state engineer to pro- 1 of this 2019 act regarding notice of the application", and 
ceed under the new notice provisions of Section 72-2-20 deleted "shall be given once a week for three consecutive 
NMSA 1978, and removed:a provision regarding certain weeks and", and deleted Paragraph B(6), which related to 
disclosures to be contained in the notice; in Subsection B, certain disclosures contained in the notice for water ap- 
deleted "the applicant shall publish a notice of the applica- plication. 


tion in a newspaper of general circulation in the county in 


72-5A-6. State engineer; powers and duties; permit; monitoring 
requirements. 


A. The state engineer shall issue a permit to construct and operate a project if the applicant 

has provided a reasonable demonstration that: 
(1) the applicant has the technical and financial capability to construct and operate the 
project; 
(2) ‘ the niece is hydrologically feasible; 
(3) the project will not impair existing water rights or the state's icterdtate obligations; 
(4) the project will not be contrary to the conservation of water within the state; 
(5) the project will not be detrimental to the public welfare of the state; 
(6) the applicant has completed applications for all permits required by state and federal 
law; 
(7) the applicant has a valid water right quantified by one of the following legal processes: 
(a) a water rights adjudication; 
(b) aconsent decree; 
(c) an act of congress, including a negotiated settlement ratified by congress; 
(d) acontract pursuant to 43 USC 620 et seq.; or 
(e) an agreement with an owner who has a valid water right subject to an application 
for a change in purpose, place of use or point of diversion; and 
_, (8), that [sic] the project will not cause harm to users of land and water within the area of 
hydrologic effect; 
_ B. A permit for a project shall include: 
_ _. (1) the name and mailing address of the person to whom the permit is issued; . 
(2) the name of the declared underground water basin in which the project will be located; 
(3) the capacity and plan of operation of the project; 
(4) any monitoring program required; 
(5) all conditions required by or regulations adopted pursuant to the aoa Water Stor- 
age and Recovery Act; and... 
(6) other information the state engineer determines to be necessary. 

C. The permit shall not become effective until the applicant obtains all other required state 
and federal permits. 

D. The state engineer shall adopt regulations to carry out the provisions of the Ground Water 
Storage and Recovery Act, including monitoring the operation of projects and their effects on other 
water users in the area of hydrologic effect, including an Indian nation, tribe or pueblo. In deter- 
mining monitoring requirements, the state engineer shall cooperate with all government entities 
that regulate and monitor the quality of water, including the department of environment. 


History: Laws 1999, ch. 285, § 6. Bracketed material. — The bracketed material‘ was 
Effective dates. — Laws 1999, ch. 285 contained no ‘inserted by the compiler and is not part of the law, 
effective date provision, but, pursuant to N.M. Const., Compiler's notes. — As referenced in Subparagraph 


art. IV, § 23, was effective June 18, 1999, 90 days after A(7)(d), 48 U.S.C.S. 620 et seq. is the pai neq sion of the 
adjournment of the legislature. <phase River Storage Project Act. 
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72-5A-7 WATER LAW. 72-5A-10 


72-5A-7.' Modification and assignment of project permit. 


A. The state engineer may modify the conditions of a permit if he finds that modifications are 
necessary and will not impair existing water rights or the water quality of the aquifer. The appli- 
cant shall provide notice of any proposed modifications as required by the Ground Water Storage 
and Recovery Act for new applications. Objections may be filed in the manner of objections to new 
applications. 

B. The permittee may apply to the state engineer for approval to assign a permit £6 another 
person. The state engineer shall approve the assignment if the state engineer determines that all 
provisions of the Ground Water Storage and Recovery Act will be met. 


History: Laws 1999, ch. 285, § 7. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws, 1999, ch. 285 contained no” ~ adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-5A-8. Stored water not public; stored water not subject to ey 6a nua 
use or exchange of recovered water. 


A. Water added to an aquifer or system of aquifers to be stored for subsequent diversion and 
application to beneficial use pursuant to a project permit is not public water and is not subject. to 
forfeiture pursuant to Section 72-5-28 or 72-12-8 NMSA 1978. 

B. A permittee may use water recovered only for the same purposes for which the water was 
authorized before it was stored, unless an application for a change in the purpose of use, place 
of use or point of diversion is filed and approved pursuant to Section 72-5-23, 72-5-24 or 72-12-7 
NMSA 1978, as applicable. 


History: Laws 1999, ch. 285, § 8. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-54-9. Storage account to be established; limit on amount of water 
recovered. 


The state engineer shall establish a storage account for each project. If the project has stored 
water from more than one source, he shall establish subaccounts for each source of water. A per- 
mittee may recover only the recoverable amount of stored water from a well. For purposes of this 
section, "recoverable amount" means that amount of water, as determined by the state engineer, 
that has reached the aquifer, remained within the area of hydrologic effect and is conducive to re- 
covery without impairment to existing uses. 


History: Laws 1999, ch. 285, § 9. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but; pursuant to N.M. Const., 


72-5A-10. Annual report to state engineer; penalty for failure to file. 


A. Each permittee shall file an annual report with the state engineer that includes; 
(1). the total quantity of stored water and recovered water; 
(2) the water quality of the stored water, the receiving aquifer and the ns: eS water; 
(3), a sworn affidavit attesting to the truthfulness and accuracy of the report's data; and 
(4) a measurement of the static level of the water table. 

B, The annual report shall be maintained on a calendar year basis and shall be filed with the 
state engineer no later than March 31 for the preceding year. If a governmental entity required’ to 
file an annual report fails to do so when due, the state engineer may assess and impose a penalty of 
five hundred dollars ($500) for each month or portion of a month that the report is not filed. The total 
penalty assessed annually pursuant to this subsection shall not exceed five thousand dollars ($5,000). 
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72-5A-11 GROUND WATER STORAGE AND RECOVERY 72-5A-12 


C.° All records and reports required to: be maintained and filed pursuant to this section shall be 
in a form prescribed by the state Lh ta a 


PiLtSer Laws 1999, ch. 285, § 10. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no . adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-5A-11. Revocation or suspension of permits; orders to cease and 
desist; injunction. 


A. The state engineer may periodically review a project to determine if the permittee is com- 
plying with the terms and conditions of the permit, ‘The state engineer may permanently revoke 
or temporarily suspend a permit for good cause after an investigation and a hearing before the 
state engineer or a hearing officer appointed by him. Notice shall be sent, by certified mail, to the 
permittee at least thirty days before any hearing on a revocation or suspension disclosing the per- 
mittee's alleged failure to comply with the permit's terms and conditions. 

B. Except as otherwise provided in this section, if the state engineer has reason to believe 
that a person or governmental entity has violated a,provision of the Ground Water Storage and 
Recovery Act or a permit issued or regulation adopted pursuant to that act, the state engineer may 
issue a written notice that the person or governmental entity appear and show cause, at a hearing 
before the state engineer not less than fifteen days after the receipt of the notice, why the person 
or governmental entity should not, be ordered to cease and desist from the violation. The notice 
shall inform the person or governmental entity of the date, time and place of the hearing and the 
consequences of the person's or governmental entity's failure to appear. __ 

C. Ifthe state engineer finds that a person or governmental entity is constructing or operating 
a project in violation of the Ground Water Storage and Recovery Act, the state engineer may is- 
sue a temporary order for the person or governmental entity to cease and desist the construction 
or operation pending final action by the state engineer pursuant to'this section. The order shall 
include written notice to the person or governmental entity of the date, time and place where the 
person or governmental entity shall appear at a hearing before the state engineer to show cause 
why the temporary order should be vacated. The hearing shall be held not less than fifteen days 
after the date of the order, 

D. After a hearing pursuant to this section, or after the.expiration ofthe time to appear, the 
state engineer shall issue a decision:and order. The decision and order shall, be in,;a form as the 
state engineer determines to be reasonable and. appropriate and may include a determination 
of violation, an order to cease and desist, the recommendation of a civil penalty and an order di- 
recting that positive steps be taken to abate or ameliorate any harm or,damage arising from the 
violation. Any person or governmental entity affected may appeal the decision to the district court 
pursuant to Section 72-7-1 NMSA 1978. 

E. Ifa person or governmental entity continues a violation after the state engineer has issued 
a decision and order pursuant to this section or a temporary order pursuant to this section, the 
state engineer may apply for a temporary restraining order or a preliminary or permanent injunc- 
tion from the district court. A decision ‘to seek injunctive relief does not preclude other forms of 
relief or enforcement against a violator. 


History: Laws 1999, ch. 285, § 11. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., | 


72-5A-12. Penalties. 


A. A person who or governmental entity that is determined ‘to be in violation of the Ground 
Water Storage and Recovery Act or a permit issued or rules adopted pursuant to the Gey may be 
assessed a civil penalty in an amount not exceeding: 
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(1) one hundred dollars ($100) per day of violation not directly related to the illegal recov- 
ery or use of stored water; or 
(2) ten thousand dollars ($10,000) per day of sdblater riety related to ie illegal recov- 
ery or use of stored water. 
B. An action to recover penalties pursuant to this section shall be brought by the state engi- 
neer in the district court in which the violation occurred. 


History: Laws 1999, ch. 285,°§ 12. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-5A-13. Conservation fee exemptions. 


Conservation fees collected pursuant to Section 74-1-13 NMSA 1978 shall be charged only on 
water that is treated and stored underground and not on the same water subsequently recovered. 


History: Laws 1999, ch, 285, § 138. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-5A-14. Obligations to Indian nations, tribes or pueblos. 


Nothing in the Ground Water Storage and Recovery Act shall be construed to affect the obliga- 
tions of the United States to Indian nations, tribes or pueblos or to impair the rights: of Indian 
nations, tribes or pueblos. 


History: Laws 1999, ch. 285, § 14. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. 
effective date provision, but, pursuant to. N.M. Const., 


72-5A-15. Non-exemption from prior appropriation doctrine. 


Unless required by interstate obligations, nothing in the Ground Water Storage and Recovery 
Act shall be construéd to exempt stored water from the provision that priority in time shall give 
the better right pursuant to Chapter 72 NMSA 1978 or priority of appropriation shall give the bet- 
ter right paket to-Article 16, Section 2 of the constitution of New Mexico: 


History: Laws 1999, ch. 285, § 15. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 285 contained.no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


72-5A-16. Limitation of determination. 


Any determination made by the state engineer for purposes of the Ground. Water r Storage one 
Recovery Act is not binding in any other proceeding. 


History: Laws.1999, ch. 285, § 16. art. IV, § 23, was effective June 18, 1999, 90 awe after 
Effective dates. — Laws 1999, ch. 285 contained no adjournment of the legislature. sao 
effective date provision, but, pursuant to N.M. Const., 


72-5A-17. Delayed implementation. 


A governmental entity shall not submit an application pursuant to the Ground Water Storage 
and Recovery Act and the state engineer shall not process an application, issue a regulation pursu- 
ant to that act or implement any part of that act unless the state engineer has been appropriated 
enough money or has sufficient resources to carry out the provisions of that act. 
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History: Laws 1999, ch. 285,§ 17. . 
Effective dates, — Laws 1999, ch. 285 contained no 
effective date provision, but, pursuant to N.M. Const., 


ARTICLE 6 


Water-Use Leasing 


art. IV, § 23, was effective June 18, 1999, 90 days after 
adjournment of the legislature. 


Sec. Sec. 

6-1. Short title. 72-6-5. Approval. 

6-2. Definitions. 72-6-6.' Application; notice; protest; sagen 
72-6-3. Owner may lease use of water. 72-6-7. Appeal. 

6-4, Lessee's application. 


72-6-1. Short title. 
Chapter 72, Article 6 NMSA 1978 may be cited as the "Water-Use Leasing Act". 


History: 1953 Comp., § 75-40-1, enacted by Laws 
1967, ch. 100, § 1; 2014, ch. 45, § 1; 2014, ch. 48, § 1. 

The 2014 amendment, effective May 21, 2014, added 
the NMSA chapter and article for the Water Leasing Act; 
and at the beginning of the sentence, deleted "This act" 
and added "Chapter 72, Article 6 NMSA 1978". 

Laws 2014, ch. 45, § 1 and Laws 2014, ch.'48, § 1, both 
effective May 21, 2014, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2014, ch. 48, § 1. See 12-1-8 NMSA 1978. © 


ANNOTATIONS 


Law reviews. — For article, "The Model Water Code, 
the Wise Administrator and the Goddam Bureaucrat," see 
14 Nat. Resources J. 207 (1974). 

For article, "Transfer of Water Rights," see 29 Nat. Re- 
sources J. 457 (1989). 


72-6-2. Definitions. 


As used in the Water-Use Leasing Act: 

A. "owner" means a person who owns a valid water right; 

B. “lessee” means a person who leases the use of water from an owner; 

C. "person" means the state or any agency, institution or political subdivision thereof, any pub- 
lic or private corporation, individual, partnership, association or other entity, and includes any offi- 
cer or governing or managing body of any political subdivision or public or private corporation; and 

D._ "engineer" means the state engineer as appointed in Section .72-2-1 NMSA 1978. 


History: 1953 Comp., § 75-40-2, enacted by Laws stream commission (owner) and the recreation division 


1967, ch. 100, § 2. 
-ANNOTATIONS 


State liable for injuries in recreational park. — 
Sovereign immunity was waived since the plaintiff was 
injured by diving off a raft in a lake at a park, even though 
the original purpose of the lake may have been for stor- 
age and diversion of water. Under the lease between the 


(lessee), the park was to’ be used "for recreational pur- 
poses and for no other purpose," and the park was not 
used for diversion or storage of water at the time of the 
accident, but was in fact used only for swimming, diving, 
boating, fishing, and other recreational activities. Bell v. 
N.M. Interstate Stream Comm'n, 1993-NMCA-164, 117 
N.M. 71, 868 P.2d 1296, cert. denied, 117 N.M. 121, 869 
P.2d 820 (1994). 


72-6-3. Owner may lease use of water. 


A. An owner may lease to any person all or any part of the water use due the owner under the 
owner's water right, and the owner's water right shall not be affected by the lease of the use. The 
use to which the owner is entitled under the owner's right shall, during the exercise of the lease, be 
reduced by the amount of water so leased. Upon termination of the lease, the water use and loca- 
tion of use subject to the lease shall revert to the owner's original use and location of use. 

B. The lease may be effective for immediate use of water or may be effective for future use of 
the water covered by the lease; however, the lease shall not be effective to cumulate water from 
year to year or to substantially enlarge the use of the water in such manner that it would injure 
other water users, The lease shall not toll any forfeiture of water rights for nonuse, and the owner 
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shall not, by reason of the lease, escape the forfeiture for nonuse prescribed by law; provided; how- 
ever, that the state engineer shall notify both the owner and the lessee of declaration of nonuser as 
provided in Sections 72-5-28 and 72-12-8 NMSA 1978. The initial or any renewal term of a lease 
of water use shall not exceed ten years, except.as provided in Subsections C and D of this section. 

C. A water use may be leased for forty years by municipalities, counties, state universities, 
special water users' associations, public utilities supplying water to municipalities or counties and 
member-owned community water systems as lessee and shall be entitled to the protection of the 
forty-year water use planning period as provided in Section 72-1-9 NMSA 1978. 

D. A water use deriving from an acequia or community ditch organized pursuant to Chapter 
73, Article 2 or 3 NMSA 1978, whether owned by a water right owner under the acequia or com- 
munity ditch or by the acequia or community ditch, may be leased for a term not to exceed ten 
years; provided that pursuant to the rules or bylaws duly adopted by its members, an acequia or 
community ditch may require that any water use lease of a water right served by the acequia or 
community ditch, or any water use lease in which a water right is moved into and then served by 
the acequia or community ditch, shall be subject to approval by the commissioners of the acequia 
or community ditch in accordance with the procedures for approval of changes in point of diversion 
or place or purpose of use as provided in Subsection E of Section 73-2-21 NMSA 1978 and Sections 
72-5-24.1 and 73-3-4.1 NMSA 1978. 

E. A water use due under an adjudicated water right secured to a pueblo pursuant to the set- 
tlement agreements approved in Title 5 and Title 6 of the federal Claims Resolution Act of 2010, 
P.L. No. 111-291, Sections 501-626, or in the partial final judgments and decrees entered pursuant 
to those settlement agreements, may be leased for a term, including all renewals, not to exceed the 
term specifically authorized in that act; provided that this subsection shall not apply to any water 
use due under any state-law based water rights acquired by a pueblo or by the United States on 


behalf of a pueblo. 


History: 1953 Comp., § 75-40-3, enacted by Laws 
1967, ch. 100, § 3; 1999, ch. 40, § 1; 2003, ch. 369, § 2; 
2014, ch. 45, § 2; 2014, ch. 48, § 2; 2019, ch. 121, § 1. 

Cross references, — For the state engineer, see 72-2-1 
NMSA 1978. 

The 2019 amendment, effective April 2, 2019, pro- 
vided that a lease of a water right served by an acequia or 


community ditch or any water use lease in which a water : 


right is moved into and then served by the acequia or com- 
munity ditch shall be subject to approval by the commis- 
sioners of the acequia or community ditch in accordance 
with the procedures for approval of changes in point of 
diversion or place or purpose of use; added new, subsec- 
tion designation."D." and redesignated former Subsection 
D as Subsection E; in Subsection D, after "not to exceed 
ten years", added "provided that pursuant to the rules. or 
bylaws duly adopted by its members, an acequia or com- 
munity ditch may require that any water use lease of a 
water right served by the acequia or community ditch, 
or any water use lease in which a water right is moved 
into and then served by the acequia or community ditch, 
shall be subject to approval by the commissioners of the 
acequia or community ditch in accordance with the proce- 
dures for approval of changes in point of diversion or place 
or purpose of use as provided in Subsection E of Section 
73-2-21 NMSA 1978 and Sections 72-5-24.1 and 73-3-4.1 
NMSA 1978." 


The 2014. amendment, effective May 21, 2014, pro- / 


vided for the lease of adjudicated water rights by pueblos; 


72- 6- 4. pease s application. 


in Subsection B, in the third sentence, after "except as 
provided in", deleted "Subsection C" and added "Subsec- 


tions C and D"; and added Subsection D, 


Laws 2014, ch. 45, § 2: and Laws 2014, ch,.48, § 2, both 
effective May 21, 2014, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2014, ch. 48, § 2, See 12-1-8 NMSA 1978. 

The 2008 amendment, effective July 1, 2008, inserted 
"except as provided in Subsection C of this.section" at the 
end of the last sentence in Subsection B; and inserted 
"special water users' associations" near the beginning of 
Subsection C. 

The 1999 amendment, effective June 18, 1999, added 
the Subsection A and B designations; substituted "exer- 
cise" for "term" in the second sentence of Subsection A; 
updated statutory references in the next-to-last sentence 
of Subsection B; added Subsection C; and made minor sty- 
listic changes. 


ANNOTATIONS 


Law reviews, — For article,"Hip Deep: A Survey of State 
Instream Flow Law from the Rocky Mountains to the Pa- 


cific Ocean," see 48 Nat. Resources J. 1151 (2008), 


For article, "Water Leasing: Evaluating Temporary Wa- 
ter Rights Transfers in New Mexico through Experimen- 
tal Methods," see 49 Nat. Resources J. 707 (2009), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters 8 247. 

93 C.J.S, Waters § 224, 


Prior to his use of such water, the lessee shall ici to the state engineer requesting approval 
for the use and location of use to which such water will be put. The engineer shall prescribe the 
form of such application and may require any information pertinent to the matter. 


© 2022 State of New Mexico: New Mexico Compilation Commission. All rights reserved. 


72-6-5 WATER-USE LEASING 72-6-6 


History: 1953 Comp., § 75-40-4, enacted by Heep ANNOTATIONS 
1967, ch. 100, § 4. 

Gross references. — For the state engineer, see 72. 2-1 Am, Jur. 2d, A.L.R. and C.J. 8. references. — 93 
NMSA 1978. 1 ' C.J.S. Waters § 180. 


72-6-5. Approval. 


A. The state engineer shall approve the application if the applicant has,reasonably shown that 
his proposed use and location of use is a beneficial use and: 

(1) will not impair any existing right to a greater degree than such pes is, or would be, 
impaired by the continued use and location of use by the owner; and 

(2) will not be contrary to the conservation of water within the state or detrimental to the 
public welfare of the state. 

B.._ In the case of annual allotments of project water leased to a special water users' association 
from an irrigation district organized pursuant to Chapter 73, Article 10 NMSA 1978; if the state 
engineer determines that the proposed changes in place and purpose of use and point of diversion 
comply with the rules established pursuant to Subsection G, of Section..73-10-48 NMSA 1978, the 
board of directors of the irrigation district may approve the application in accordance with the 
provisions of Section 73-10-48 NMSA 1978. 


History: 1953 Comp., § 75-40-5, enacted by Laws . ANNOTATIONS 


- 100, § 5; 199 - 40 3 2008, ch. 369, § 3. 
REO CoE: MDE OL ABER CE: S.8 25 ne “ Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 


Cross references. — For the stat i , see 72-2-1 
NMSA 1978. BAP AREER BP ESP ore Jur, 2d Administrative Law § 261 et seq. 


The 2008 amendment, effective July 1, 2003, inserted 93 C.J.S. Waters § 180. 
the designations in Subsection A and added Subsection B. 

The 1999 amendment, effective June 18, 1999, in- 
serted "state" in the introductory language, added the 
Subsection A designation, and added Subsection B. 


72-6-6. Application; notice; protest; hearing. 


A. Upon the filing of an application by a lessee, the state engineer shall proceed in accordance 
with the provisions of Section 1 [72-2-20 NMSA 1978] of this 2019 act.regarding notice of the ap- 
plication. 

B. Any owner who believes the owner's water rights will be adversely affected by the granting 
of the application 'may file a protest. The protest shall be specific as to how the granting of the ap- 
plication will adversely affect the owner's water rights. The protest shall be filed in writing with 
the state engineer and a copy sent to the applicant by certified mail. | 

C. Ifa protest is timely filed, the state engineer shall hold a hearing on the granting of the ap- 
plication, and the applicant and protestants shall be notified by the state engineer as to the date 
and place of the hearing. 

D. If no objections are filed, the state engineer may grant the application without hearing. If 
no objections are filed and the state engineer denies the application, the’state engineer shall hold 
a hearing if requested to do so by the applicant. The sad ara ite be filed with the state engineer 
within ten days after the denial of the application.’ 

EK. Ifthe state engineer grants the application but allows the applicant to use less water than 
the amount of water the owner would be allowed to use, the state engineer shall hold a hearing on 
the matter if requested to do so by the applicant. The request shall be filed vraeat a state esti 
within ten days after the granting of the application.’ 

“F Ina hearing before the state engineer, a full record pgs a Gur of the proceeding shall be 
kept by the state engineer. 

G. The provisions of this section do not apply to Bi approved pursuant to Section 73-10-48 
NMSA 1978. 


art 


History: 1953 Comp., § 75-40-6, enacted by Laws Cross references. — For publication of legal notice, 
1967, ch, 100, §.6; 2003, ch. 369, § 4; 2019, ch. 88, § 5. _ see Chapter 14, Article 11 NMSA 1978. 
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For the state engineer, see 72-2-1 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, removed 
certain notice provisions and directed the state engineer 
to proceed under the new notice provisions of Section 
72-2-20 NMSA 1978; in Subsection A, deleted "cause a 
notice of the filing to be published once a week for three 
consecutive weeks in a newspaper of general circulation 
in the county in which the water right is situated" and 
added "proceed in accordance with the provisions of Sec- 
tion 1 of this 2019 act regarding notice of the application"; 
in Subsection B, deleted "within ten days after the last 


72-6-7. Appeal. 


publication of notice of application"; and in Subsection C, 
after "If a protest is", added "timely". 

The 20038 amendment, effective July 1,:2003, inserted 
the subsection designations and added Subsedtion G. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 2 Am. 
Jur, 2d Administrative Law § 261 et seq. 
93 C.J.S. Waters § 180. 


The final ruling of the engineer on such hearing may be appealed by either the applicant ora 
protestant. Such appeal shall be governed by. the provisions of Section 72-7-1 through Section 72- 


7-3 NMSA 1978. 


History: 1953 Comp., § 75-40-7, enacted by Laws 
1967, ch. 100, §,7. 

Cross references. — For appeal de novo from decision, 
act or refusal to act of state executive officer or body in 
matters relating to water rights, see -N.M. Const., art. XVI, 
$5. 


For the state engineer, see 72-2-1 NMSA 1978, 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 415 et seq. 
94 C.J.S. Waters § 229. 


ARTICLE 7 
Appeals from State Engineer 


Sec, 
72-7-1. Appeal to district court; procedure. 
72-7-2. Duty of state engineer to produce papers and 


Sec. 
72-7-3. Decision of district court; compliance by state en- 


gineer; return of papers and data. 
data in case; certified copies. ‘ 


72-7-1. Appeal to district court; procedure. 


A... Any applicant or other party dissatisfied with any decision, act or refusal to act of the state 
engineer may appeal to the district court of the county in which the work or point of desired ap- 
propriation is situated. 

B. Appeals to the district court shall be taken by serving a notice of appeal upon. the ES en- 
gineer and all parties interested within thirty days after. receipt by certified mail of notice of the 
decision, act or refusal to act. If an appeal is not timely taken, the action of the state engineer is 
conclusive. 

C.. The notice of appeal may be served in the,same manner as a summons in ciyvil:actions 
brought before the district court or by publication is [in] some newspaper printed in the county or 
water district in which the work or point, of desired appropriation is situated, once a week for four 
consecutive weeks. The last publication shall beat least twenty days prior to the date the appeal 
may be heard. Proof of service of the notice of appeal shall be made in the same manner as in ac- 
tions brought i in the district court and shall be filed in the district, court within thirty days after 
service is complete. At the time of filing the proof of service and upon payment by the appellant.of 
the civil docket fee, the clerk of the district court shall docket the appeal. 

D.... Costs shall be taxed in the same manner as in cases brought in the district court and bond 
for costs may be required upon proper application. 

E. The proceeding upon appeal shall be de novo as cases originally slogkatad in the district 
court. Evidence taken in a hearing before the state engineer may be considered as original evidence 
subject to legal objection, the same as if the evidence was originally offered in the district court. The 
court shall allow all amendments which may be necessary in furtherance of justice and may submit 
any question of fact arising therein to a jury or to one or more ‘referees at its discretion.’ 
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History: Laws 1907, ch. 49, § 63; Code 1915, § 5721; 
Laws 1923, ch. 28, § 1; C.S. 1929, § 151-173; 1941 
Comp., § 77-601; 1953 Comp. »» § 75-6-1; Laws 1971, ch. 
134, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For constitutional provision pro- 
viding for appeal de novo, as in cases originally docketed 
in district courts, in'matters relating to Late! rights, see 
N.M. Const., art. XVI, § 5. 

For publication of legal: notice, see 14-11- 1 NMSA 1978. 

For rule relating to service of dempace see Rule is 004 
NMRA. | 

For procedures governing suminisitntivs appeals to the 
district court, see Rule 1-074 NMRA. 

For state engineer, see 72-2-1 NMSA 1978." 

For scope of review of the district court, see Zamora v. 


Vill. of Ruidoso erie? 120 N.M. 778, 907 P.2d 182 ( at 


ANNOTATIONS 


Standard of review. — In appeals from the state en- 


gineer to the district court, the district court is limited to 


a de novo review of the issues decided by the state engi- 
neer. When the state engineer makes a summary deter- 
mination that water is not available for appropriation, the 
district court is limited to review of the issue of whether 
water is available for appropriation, but when the state 
engineer determines that water is available for appro- 
priation, the district court must consider each constituent 
_ issue of a water rights application. Lion's Gate Water v. 
D'Antonio, 2009-NMSC-057, 147 N.M. 523, 226° P.3d 622. 

Where the state engineer determined that no unappro- 
priated water was available for the applicant and rejected 
the applicant's application for a permit to appropriate wa- 
ter, the district court erred in determining that the district 
court had jurisdiction to hear all matters either presented 
to or which might have been presented to the state en- 
gineer. Lion's Gate Water v. D'Antonio, 2009-NMSC-057, 
147. N.M. 523, 226 P.3d 622. 

Service of decision upon parties. — The state engi- 
neer is not required to serve a copy of his decision sustain- 
ing or denying a protest agdinst an application for water 
use upon a party of record, where a copy of the decision 
has been sent by certified mail to a party's attorney of re- 
cord. Garbagni v. Metro. Inv., Inc., 1990-NMCA-070, 110 
N.M. 436,796 P.2d 1132, ~ 

"Decision, act or refusal to act", — Form letter sent 
by state engineer to all applicants for permits to appropri- 
ate water, indicating intention to deny the applications, 
did not constitute an appealable "decision, act or refusal 


to act," where it was clear that final action on the applica-’ 


tion depended on further study by the engineer, State ex 
rel. Bliss v, Alexander, 1955-NMSC-061, 59 N.M. 478, 286 
P.2d 322, 


No formal application to district court isrequired © 


in taking an appeal from decision of state engineer; ap- 
peal is taken simply by serving state engineer and in- 
terested parties with notice of appeal, filing notice with 
proof of service and paying required docket fee. Plummer 
v. Johnson; 1956-NMSC-077, 61:N.M.:423, 301 P.2d.529. 


Service on state engineer, — Notice of appeal is . 


served upon state engineer when it is delivered to such 
official and filed in his office. Orosco v. Gonzales, 1914- 
NMSC-038, 19 N.M, 130, 141 P. 617 (decided under prior 
law). 

Service by ee biinatt ta — Paragraph C permits ser- 
vice by publication as a means of obtaining service on the 
state engineer. El Dorado Utils., Inc. v..Galisteo Domestic 
Water Users Ass'n, 1995-NMCA-059, 120 N.M. 165, 899 
P.2d 608. 

On appeal from an adverse decision in a proceeding be- 
fore the state engineer, since the corporation published 
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the notice in compliance with Subsection: C, it was not 
required to serve the attorney general pursuant to Sec- 
tion 88-1-17 NMSA 1978;and Rule 1-004 NMRA, and the 
district court thus had jurisdiction. El Dorado Utils., Inc. 
v. Galisteo Domestic Water Users Ass’ n, 1995- NMCA- 059, 
120 N.M. 165, 899 P.2d 608. 

Service by publication must be complete prior to the ex- 
piration of the thirty-day periodwAnthony. Water & San. 
Dist. v. Turney, 2002-NMCA-095, 132 N.M. 683, 54 P.3d 87, 
cert. denied, 132 N.M. 674, 54 P.3d 78 (2002). 

State engineer as party to appeal. — On appeals un- 
der this section, state engineer is proper, if not indispens- 
able, party, because he is given general supervision over 
measurement, appropriation and use of public waters and 
any decisions entered by district court are binding upon 
him. City of Albuquerque v. Reynolds, 1962-NMSC-1738, 71 
N.M. 428, 379 P.2d 73; see also, Plummer v. Johnson, 1956- 
NMSC-077, 61 N:M. 428; 301 P.2d 529. 

State engineer may properly be called: to testify 
in de novo proceedings under this section; his expertise 
should ordinarily be made available to fact:finder in ap- 
peals from his orders. Fort Sumner Irrigation: Dist. v. 
Carlsbad Irrigation: Dist., 1974-NMSC-082, 87 N.M. 149, 
530 P.2d 943. 

Burden of proof. — Applicant bai burden of proving 
that granting its application would not impair existing 
rights of others. In re City of Roswell, 1974- NMSC-044, 86° 
N.M. 249,522 P.2d 796. 

Authority of court. — When state engineer denies ap- 
plication for change of point of diversion the district court 
has authority and jurisdiction to determine whether state 
engineer correctly applied the law. Clements \v, Carlsbad 
Irrigation Dist., 1964-NMSC-168, 74 N.M. 378, 394 P.2d 
139, 

Independent claim for relief. —An appéilant under 
this section with an independent claim for relief under 
Rule 1-008 NMRA, could also pursue that claim under the 
court's original jurisdiction. Town of Silver City v, Scartac- 
cint, 2006-NMCA-009, 188 N.M. 813, 126 P.3d 1177. 

Conditional approval. — State engineer initially, and 
district court on the appeal de novo, had authority to ap- 
prove appellant's application subject to conditions neces- 
sary to prevent impairment of existing rights. In re City 
of Roswell, 1974-NMSC-044, 86 N.M. 249, 522 P.2d 796. 

Courts not limited. — No limitations have been 
placed by law upon power of district’ courts in these ap- 
peals'to find facts, make conclusions of law and enter such 
judgments, orders and decrees as are proper’ to dispose of 
the issues. Fort Sumner Irrigation Dist; v. Carlsbad Irri- 
gation Dist., 1974-NMSC-082, 87 N.M. 149, 580 P.2d 943. 

Rendering of court's judgment. — In proceedings 
under this section, district court had no duty to conclude 
one way or the other as to whether state engineer acted 
fraudulently, arbitrarily or capriciously in rendering his 
decision, since these were not issues in the de novo pro- 
ceedings; court could and should have recited substance 
of its judgment, rather than merely affirming findings and 
decision of the engineer. However, neither of these facts 
deprived appellant of a trial de novo, Fort Sumner Irriga- 
tion Dist..v. Carlsbad Irrigation Dist., 1974- NMSC-082, 87 
N.M. 149, 580 P.2d 943. 

Conservancy district not entitled to court appeal. 
— Conservancy district, having failed to meet the jurisdic- 
tional requirements of its appeal from the decision of the 
state engineer, was not entitled to have its appeal issues, 
challenging the decision of the state engineer, heard in 
district court. Hope Cmty. Ditch Ass'n'v. N.M, State Eng'r, 
2005-NMCA-002, 186 N:M. 761, 105 P.3d 314, cert. denied,’ 
2004-NMCERT-012, 136 N.M. 665, 103 P.3d 1097, 

De novo proceedings adequate. — Where irrigation 
district appealed state engineer's findings and order ap- 
proving transfer of certain water storage rights, and at 
trial in district court evidence adduced at hearing before 
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engineer was considered along with all additional rel- 
evant evidence desired by parties, so that no party was.in 
any way foreclosed or limited in presentation of evidence, 
proceedings conformed to trial de novo mandated by N.M. 
Const.,.art. XVI, § 5 and Subsection E of this section: Fort 
Sumner Irrigation Dist. v. Carlsbad Irrigation Dist., 1974- 
NMSC-082, 87 N.M. 149, 530: P.2d 943. 

There is no requirement of finality in appealing un- 


der this section. Angel Fire Corp. v. C.S. Cattle Co., 1981- 


NMSC-095, 96 N.M. 651, 634 P.2d 202. 

Service of notice of appeal on parties required. — 
A party dissatisfied with a decision of the state engineer 
who wishes to appeal to the district court:must serve a no- 
tice of appeal upon all interested parties within 30 days. 
Service upon the parties' counsel! will not suffice. Angel 
Fire Corp. v. CS. Cattle Co., 1981-NMSC- 095, 96 N.M. 651, 
634 P.2d 202. 

When a protestant timely served notice of appeal upon 
the state engineer, but the record: was devoid of any evi- 
dence indicating that timely service of the notice of ap- 
peal was obtained upon applicant, the trial court properly 
dismissed the appeal. Garbagni v. Metro. Inv., Inc., 1990- 
NMCA-070, 110 N.M. 436, 796 P.2d 1132, 

The theory behind the jurisdictional nature of the re- 
quirement of properly serving all parties to a de novo ap- 
peal from the state engineer is that the legislature has, 
by statute, set forth the steps necessary to transfer the 
authority over a case from an administrative agency ‘to 
the judicial branch. Hope Cmty. Ditch Ass'n v. N.M. State 
Eng'r, 2005-NMCA-002, 136 N.M..761, 105 P.3d 314, cert. 
denied, 2004-NMCERT-012, 136 N.M. 665, 103:P.3d 1097. 

Costs taxed against the state engineer. — The plain 
meaning of 72-7-1(D) NMSA 1978 allows district courts to 
tax costs in the same way and against anyone subject to 
a cost-award in cases brought in the district court, The 
natural meaning of the language used in Subsection D is 
to assign the taxation of costs against the party who loses 
the appeal, regardless of the party's identity, and therefore 
the district ‘court did not act outside'its authority in tax- 
ing applicant's costs against the state engineer. Santa Fe 
Water Res. All. v, D'Antonio, 2016-NMCA-035, cert. denied. 

Former limitations on court review. — Prior to No- 
vember 1967, adoption of N.M. Const.,-art. XVI, § 5 and 
1971 amendment of this section, district court; in review- 
ing a decision of the state engineer, could not hear new 


or additional evidence, review by the court being limited, 


to questions of law and restricted to whether, based upon 
legal evidence produced at the hearing before the state 
engineer, he had acted fraudulently, arbitrarily or capri- 
ciously, whether his action was substantially supported by 
the evidence and whether his action:was within the scope 
of his authority or was based upon an error of law. Kelley 
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v. Carlsbad Irrigation Dist., 1963-NMSC-049, 71 N.M. 
464, 379 P.2d 763, appeal following remand, 1966-NMSC- 
121, 76 N.M. 466, 415 P.2d 849; see also, Durand v. Reyn- 
olds, 1965-NMSC-118, 75 N.M. 497, 406 P.2d 817; McGee 
v, State ex rel. Reynolds, 1963-NMSC-055, 72 N.M. 48, 380 
P.2d 195; Cross v. Erickson, 1963-NMSC-061, 72 N.M. 73, 
380 P.2d 520; Ingram v. Malone Farms, Inc., 1963-NMSC- 
108, 72'N.M. 256, 382 P.2d 981 (decided under prior law). 

Court retains jurisdiction despite untimely filing 
of proof of service. — District court hasisubject matter 
jurisdiction, under this section, to hear an appeal de novo 
from an administrative decision of the state engineer, 
where service of the notice of appeal was timely and prop-’ 
erly served but proof of service was not filed in a timely 
manner. Sleeper v. Ensenada Land & Water Ass'n, 1984- 
NMCA-084, 101 N.M. 579, 686 P.2d 269. 

Retention of jurisdiction improper. — District 
court's attempt following a remand to the state engineer 
to retain jurisdiction to hear a subsequent appeal from 
the engineer's reconsideration of the issuance of a permit 
for a well location change exceeded the court's jurisdiction 
in view of the statutory requirements for appeal from the 
decision of the state engineer. Eldorado at Santa Fe, Inc. 
v. Cook, 1991-NMCA-117, 113 N.M. 33, 822 P.2d 672, cert. 
denied, 113 N.M. 1, 820 P.2d 435. 


Where city owned 
absolute and unconditional right to divert and use water 
for which it made appropriation applications, there was 
nothing before state engineer requiring action on his part. 
City of Albuquerque v. Reynolds, 1962-NMSC-173, 71 N.M. 
428, 379 P.2d 73. 

No continuing jurisdiction. — Water adjudication 
statutes do not provide for reservation or exercise of con- 
tinuing jurisdiction after decree adjudicating waters has 
been entered, 1939-40 Op. Att'y. Gen. No. 39-3285, 

Law reviews. — For comment on Cont'l Oil Co. v. Oil 
Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962), 
see. 3 Nat. Resources J, 178 (1963). 

For comment on Kelley v. Carlsbad Irrigation Dist., 71 
N.M. 464, 379 P.2d 763 (1963), see 3 Nat. Resources J. 340 
(1963). 

For article, "An Administrative Procedure Act For New 
Mexico," see 8 Nat. Resources J, 114 (1968). 

For note, "New Mexico State Engineer Issues Orders o on 
Mine Dewatering," see 20 Nat, Resources J. 359 (1980). 

For note, "Ninth Circuit Rules That Disclaimer States 
Lack Jurisdiction Over Indian Water Rights Under the 
McCarran Amendment," see 23 Nat. Resources J. 255 
(1983). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 2 Am, 
Jur, 2d Administrative Law § 415 et seq. 

93. C.J.S. Waters § 204, 


72-7-2. [Duty of state engineer to produce papers and data in case; . 


certified copies.] 


It shall be the duty of the state engineer, upon being served with notice of appeal as aforesaid, to 
forthwith transmit or produce before the district court to which appeal may be taken the papers, 
maps, plats, field notes and other data in his possession affecting the matter in controversy, or certi- 
fied copies thereof, which copies shall be admitted in evidence as of equal validity with the originals. 


History: Laws 1907, ch. 49, § 64; Code 1915, § 5722; 


Laws 1923, ch, 28, § 2; C.S. 1929, § 151-174; 1941. 


Comp., § 77-602; 1953 Comp., § 75-6-2. 

Cross references, — For self-authentication of certi- 
fied copies of public records, see Paragraph D of Rule 11- 
902 NMRA. 

For proof of official records, see Rule 11-1005 NMRA. 

For the state engineer, see 72-2-1 NMSA 1978. 
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ANNOTATIONS 


Section is not jurisdictional. — The procedures 
found in this section in no way help to take an adminis- 
trative case out of the administrative framework; rather, 
they direct the action of the state engineer after jurisdic- 
tion with the district court has already been established. 
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United Nuclear Corp.,v. State ex rel: Martinez, 1994- 
NMCA-031, 117,N.M. 232, 870 P.2d 1390. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 327 et seq. 


72-7-3. [Decision of district court; compliance by state engineer; return 
of papers and data.] 


The decision of the district court shall be binding on the state engineer who shall thereafter 
act in accordance with such decision unless within sixty days after the entry of such decision or 
judgment of the district court, an appeal shall be taken from the decision of the said district court. 
Appeals so taken shall be governed by the provisions of Chapter 43 of the Session Laws of 1917 
relating to appeals taken from final judgments of the district court. A certified copy of the decision 
of the court, together with all original papers, maps, plats, field notes and other data transmitted 


by the state engineer to such court after the final determination of said cause shall be forthwith 


returned to said state engineer. 


History: Laws 1907, ch. 49, § 65; Code 1915, § 5723; 
Laws 1923, ch. 28, § 3; C.S. 1929, § 151-175; 1941 
Comp., § 77-603; 1953 Comp., § 75-6-3. 

Compiler's notes. — Laws 1917, ch. 43, referred to in 
this section, is deemed superseded by the Rules of Appel- 
late Procedure. See Rule 12-101 NMRA et seq. 

Cross references. — For the state engineer, see 72-2-1 
NMSA 1978. 


ANNOTATIONS 


Time of filing notice of appeal. — Although a notice 
of appeal by the state engineer was filed within the time 
provided in this section, it was not filed within the time 
provided by the Rules of Appellate Procedure. The appeal 
was therefor untimely and the court was without jurisdic- 
tion to hear it. However, having jurisdiction of an appeal 
filed by other parties, and there being no prejudice to the 
parties, the state engineer's motion to be added as a party 
appellant was granted. Ensenada Land & Water Ass'n 
v. Sleeper, 1988-NMCA-030, 107 N.M: 494, 760 P.2d 787, 
cert. quashed, 107 N.M. 413, 759. P.2d 200. 


Service of notice, formerly. — Prior to 1923 amend- 
ment, notice of filing of petition for removal of appeal 
pending before commissioners, upon failure to act within 
ninety days, and application for certiorari, did not have to 
be served upon interested parties prior to issuance of writ, 
but only twenty days before pleading required, where 
service was made’ in county in which cause was pending. 
Orosco v. Gonzales, 1914-NMSC-038, 19 N.M. 130, 141 P. 
617. 

Appeals from district court. — Appeals from the dis- 
trict court arising out of objection'to a state engineer per- 
mit to transfer water rights under Section 72-7-3 NMSA 
1978 are governed by Rule 12-201 NMRA rather than this 
rule. Town of Silver City v. Scartaccint, 2006-NMCA-009, 
138°N.M. 813, 126 P.3d 1177. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am, 
Jur, 2d Administrative Law § 629 et seq. 

Right of public officer or board to appeal from a judicial 
decision affecting his or its order or decision, 117 A.L.R. 
216. 

93 C.J.S. Waters § 203. 


ARTICLE 8 
Offenses and Penalties Under Water Act of 1907 


Sec. 

72-8-1. Injuring works; Pnieatorence: misdemeanor; li- 
ability for damages; arrest; state engineer 
and water masters; right to enter private 
property. 

72-8-2. Construction of bridges over ditches; failure of 
ditch owner to construct; misdemeanor; 
construction by county commissioners; li- 
ability of ditch owner; repair of ditches. 


72-8-3. Interference with use of works; misdemeanor. 

72-8-4. Unauthorized use or waste of water; constructing 
works without permit. 

-5. Diversion of water to‘other valleys; penalty. 

6. General penalty. 


72-8-1. [Injuring works; interference; misdemeanor; liability for 
damages; arrest; state engineer and water masters; right to 


enter private property. | 


Any person, association or corporation interfering with or injuringor destroying any dam, head- 
gate, weir, benchmark or other appliance for the diversion, carriage, storage, apportionment or 
measurement of water, or for any hydrographic surveys, or who shall interfere with any person 
or persons engaged in the discharge of duties connected therewith, shall be guilty of a misde- 
meanor, and shall also be liable for the injury or damage resulting from such unlawful act. The 
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state engineer or any authorized assistant shall have power to arrest any person offending against 
the provisions of this section, and deliver him to the nearest peace officer of the county. It shall be 
the duty of the person making the arrest to make complaint at once before the court having juris- 
diction thereof. The state engineer; the water masters and their authorized assistants, and agents 
may enter upon private property for the performance of their respective duties, doing no unneces- 
sary injury thereto. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters 8 204. 

Modern status of rules governing interference with 
drainage of surface waters, 93 A.L.R.3d 1193. 

93 C.J.S..Waters § ay 


History: , Laws 1907, ch, 49, § 47; Code 1915, § 
5706; C.S..1929, § 151-159; 1941 Comp., § 77-701; 1953 
Comp., § 75-7-1. 

Cross references, — For penalty for violation of this. 
section, see 72-8-6 NMSA 1978. 

For entry on property while making hydrographic sur- 
veys, see 72-4-1 NMSA 1978. 

For state engineer, see 72-2-1 NMSA 1978. 


72-8-2. [Construction of bridges over ditches; failure of ditch owner 
to construct; misdemeanor; construction by county, 
commissioners; liability of ditch owner; repair of ditches. ] 


The owner or owners of any ditch, canal or other structure for carrying or storing water, shall 
construct a substantial bridge where the same crosses any public road, with a passageway not 
less than fourteen feet wide; or reconstruct the road in a substantial manner and in a convenient — 
location for public travel. Any violation of the provisions of this section shall be a misdemeanor. 
The county commissioners shall be authorized to construct such bridge or road,.if not. built by the 
owner of the work within three days after the obstruction of the road, and may recover the expense 
thereof and costs in a civil suit, unless the same shall be paid by the owner of the works within ten 
days after demand therefor. The county commissioners may make reasonable requirements as.to 
the size and character of such bridges along public highways, or for the necessary reconstruction 
of roads, and upon failure to comply therewith, may do the necessary work and collect the expense 
thereof and costs as hereinbefore provided. After the construction of such bridge or road as part of 
a public highway, the same shall be maintained by the county commissioners. The owner or own- 
ers of any ditch, canal or other structure for carrying or storing water shall keep the same in good 
repair at the crossing of any highway or publicly traveled road or at other places where the water 
therefrom may flow over or in anywise injure any road or highway; and the commissioners shall 
require necessary repairs for the protection of the roads to be made or shall make them at the 
expense of the owners of such works and collect the expense thereof and costs as herein provided. 


History: Laws 1907, ch. 49, § 49; Code 1915, § 
5708; C.S, 1929, § 151-161; 1941 Comp., § 77-702; 19538 
Camp, + § 75-7-2, 

Cross references, —. For penalty for violation of this 
section, see. 72-8-6 NMSA 1978. 

For penalty for flooding highway, see 67-7-6 and 67-7-7 
NMSA 1978. 

For construction of bridges by mayordomo, see 67-7-8 
and 73-2-43 NMSA 1978. 

For liability for failure to construct good bridge at high- 
way, see 67-7-9 NMSA 1978. 

For obstruction of drainage eetict ditches, see 73- T 55 
NMSA 1978. 

For penalty for injuring conservancy district works,:see 
73-17-6 NMSA 1978. 


ANNOTATIONS 


It is duty of acequia owners to build bridges, and 
of county commissioners to maintain them. 1917-18 Op. 
Att'y Gen. No. 17-2011. 

Maintenance or reconstruction. — When owner 
of ditch or canal crossing highway has once constructed 
substantial bridge meeting requirements of county com- 
missioners, maintenance thereafter or reconstructing de- 
volves on commissioners, 1929-30 Op. Att'y Gen. No. 30- 
64, 

Am. Jur. 2d, A.L.R. and C.J.S. Spr 9. — 78 Am, 
Jur, 2d Waters 8 76, 

93 C.J.S. Waters § 186. 


72-8-3. [Interference with use of works; misdemeanor. | 


Whenever any appropriator of water has the right-of-way for the storage, diversion or, carriage 
of water, it shall be unlawful to place or maintain any obstruction that shall interfere with the use 
of the works, or prevent convenient access thereto. Any violations of this section shall be a misde- 
meanor. 
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History: Laws 1907, ch. 49, § 50; Code 1915, § Debris or waste, liability for damages from obstruction 
5709; C.S. 1929, § 151-162; 1941 Comp., § 77-703; 1953 of stream by, 29 A.L.R.2d 447. 
Comp., § 75-7-3. ' Liability for obstruction or diversion of subterranean 
Cross references. — For penalty for violation of this waters in use of land, 29 A.L.R.2d 1354. 
section, see 72-8-6 NMSA 1978. Liability of landowner for damages caused by overflow, 
For penalty for interference with pomun ital ditch, see seepage or the like resulting from defect in artificial un- 
73-2-64 NMSA 1978. derground drain, conduit or pipe, 44 A.L.R.2d 960. 
Municipality's liability for damage resulting from ob- 
ANNOTATIONS struction or clogging of drains or sewers, 59'A.L.R.2d 281. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. Modern status of rules governing interference with 


Jur, 2d Waters § 359. drainage of surface waters, 93 A.L.R.3d 1193. 
7 93 C.J.S. Waters § 135. ; 


72-8-4. Unauthorized use or waste of water; constructing works 
without permit. 


The unauthorized use of water to which another person is entitled, or the willful waste of sur- 
face or underground water to the detriment of another or the public, shall be a misdemeanor. It 
shall also be a misdemeanor to begin to carry on any construction of works for storing or carrying 
water until after the issuance of permit to appropriate such waters provided that management of 
water for beneficial use shall not be considered waste, 


History: Laws 1907, ch. 49, § 48; Code 1915, § 5707; Decree proper. — Sin¢e decree enjoined riparian own- 


C.S. 1929, § 151-160; Laws 1941, ch. 126, § 20; 1941 ers from appropriating waters above irrigation district's 
Comp., § 77-704; 1953 Comp., § 75-7-4; Laws 1973, ch, reservoirs and works, but also provided that nothing 
283, § 1. should prevent such owners from applying to state engi- 
Cross references, — For penalty for violation of this neer for water rights, it indicated sufficiently that upon 
section, see 72-8-6 NMSA/1978. ‘ proper showing owners’ application for modification of 
ANNOTATIONS decree would be heard by court, and was not erroneous 


under contention that it prevented any use of flood wa- 
ters. Carlsbad Irrigation Dist. v. Ford, 1942-NMSC-042, 
46 N.M, 335, 128. P.2d 1047, 

' Venue not proven, — Absent evidence of county in 
which defendant committed acts of unauthorized use of 
water charged, his conviction would be reversed for fail- 
ure to prove venue. State v: Glasscock, 1966-NMSC-105, 


Jurisdiction in suit for injunction. — Statutes 
which confer upon state engineer general supervision 
over state waters and appropriation and distribution 
thereof do not oust.courts of jurisdiction to protect indi- 
vidual rights in use of water, so that court retained juris- 
diction of suit by irrigation district for injunction against 
unlawful appropriation of water by riparian owners above 76 N.M. 367, 415 P.2d 56, overruled to the extent, case 
district's works and reservoirs, Carlsbad Irrigation Dist,v. .. . Suggests that venue is not waivable, State v. Lopez, 1973- 
Ford, 1942-NMSC-042, 46 N.M..335, 128 P.2d 1047. NMSC-041, 84 N.M. 805, 508 P.2d 1292. 

Joinder of riparian owners diverting water. — Am. Jur. 2d, A.L.R. and C.J.S, references. — 78 Am. 
Where an irrigation district: sought to enjoin alleged un- Jur, 2d Waters § 326. pabive, 
lawful appropriation of water by riparian owners whose Exploitation or waste of water, constitutionality of stat- 
lands were located above district's reservoirs and works, it — ute limiting or controlling, 24 A.L.R. 307, 78 A.L.R. 834. 
could properly join as defendants several riparian owners Waste, statutory regulations to prevent, 55 A.L.R..1483, 
who made diversion even though there was no concert or 109 A.L.R. 395, 109 A.L.R. 412. 
unity of design between them, Carlsbad Irrigation Dist, v. 94 C.J.S, Waters § 313. 

Ford, 1942-NMSC-042, 46 N.M. 335, 128 P.2d 1047. 


72-8-5. [Diversion of water to other valleys; penalty. | 


It shall be unlawful for any. person, company or corporation to divert the waters of any public 
stream in New Mexico for use for reservoirs or other purposes in a valley other than that of any 
such stream, to the impairment of valid and subsisting prior appropriations of such waters. 

Any violator of this section, shall upon conviction be punished by a fine of not less than one 
hundred dollars ($100) nor more than five hundred dollars ($500) or imprisonment in the county 
jail for not less thanone month nor more than three months, or both, in the discretion of the court. 


History: Laws 1907, ch. 49, § 72; Code 1915, § ANN OTATIONS 
ene eee dL a BAL COMDer it hess LBB Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Cross references. — For diversion of water from one Jur. 2d Waters § 294. | 
stream or drainage to another stream or drainage, see 72- 94 CJS. Waters § 313. 
5-26 NMSA 1978. 
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72-8-6. [General penalty. |] 


All violations of the provisions of this article, declared to be ara Parsee dt shall be punished by 
a fine not exceeding one hundred dollars ($100.00) nor less than ten dollars ($10.00), or by impris- 
onment in the county jail not exceeding six months, or by both such fine and imprisonment, and 
any justice [magistrate] court of the county in which such misdemeanor has been committed shall 
have jurisdiction thereof. 


History: Laws 1907, ch. 49, § 51; Code 1915, § 72-1- 9, 72-2-10, 72-3-1 to 


2, 12-1-5, 72-21 to 72-27, 12-2- ; 

5710; C.S. 1929, § 151-163; 1941 Comp., § 77-706; 1953 72-3-5, 72-4-1, 72-4-13, 72-4-15, 72-4-17 to 72-4-19, 72-5-1, 
Comp., § 75-7-6. 72-5-8, 72-5-4, 72-5-6 to 72-5-24, 72-5-26 to 72-5-28, 72- 

Bracketed material. — The bracketed material was 5-38, 72-7-1 to 72-7-3, 72-8-1 to 72-8-6, 72-9-1 to 72-9-3 
inserted by the compiler and is not part-of the law. NMSA 1978,."This article" would refer to the same sec- 

The office of justice of the peace was abolished, and the tions and, in addition, to 72-5-2, 72-5-29 to 72-5-31 NMSA 
jurisdiction, powers and duties thereof transferred to the 1978. 
magistrate courts. See 35-1-38 NMSA 1978. 

Compiler's notes, — The 1915 Code compilers substi- ANNOTATIONS 
tuted the term "this article" for "this act." "This'act" would Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
refer to Laws 1907, ch. 49, compiled as 19-7-26, 72-1-1, C.J.8. Waters § 313. 

ARTICLE 9 
Application of Water Act of 1907 

Sec. Sec. 
72-9-1. Vested and existing rights; protection. 72-9-3. Stock water. 
72-9-2. Local or community rules and customs unaf- 72-9-4. Federal reclamation projects unaffected. 


fected; authority of state engineer. 


72-9-1. Vested and existing rights; protection. 


Nothing contained in this article shall be construed to impair existing vested rights or the rights 
and priority of any person, firm, corporation or association, who may have commenced the con- 
struction of reservoirs, canals, pipelines or other works, or who have filed affidavits, applications or 
notices thereof for the purpose of appropriating for beneficial use, any waters as defined in Section 
72-1-1 NMSA 1978, in accordance with the laws of the territory of New Mexico, prior to March 19, 
1907; provided, however, that all such reservoirs, canals, pipelines or other works and the rights 
of the owners thereof shall be subject to regulation, adjudication and forfeiture for nonuse as pro- 
vided in this article. 


History: Laws 1907, ch. 49, § 59; Code 1915, § 5717; which are of comparatively insignificant cost. Pueblo of 


C.S. 1929, § 151-170; Laws 1941, ch. 126, § 23; 1941 Isleta v. Tondre, 1913-NMSC-067, 18 N.M. 388, 137 P. 86, 
Comp., § 77-801; 1953 Comp., § 75-8-1. Sections compared. — Substance and intent of Sec- 
Compiler's notes. — The 1915 Code compilers sub- tion 72-12-4 NMSA 1978 and this section are the same. 
stituted the term "this article" for "this act." "This act" State ex rel. Reynolds v. Mendenhall, 1961-NMSC-083, 68 
would refer to Laws 1907, ch. 49, the provisions of which N.M. 467, 362 P.2d 998. 
are presently compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, New Mexico has not recognized inchoate water 
72-2-1 to 72-2-7, 72-2-9, '72-2-10, 72-3-1 to 72-3-5, 72-4-1, rights granted by Mexico or Spain. State ex rel. Martinez 
72-4-18, 72-4-15, 72-4-17 to 72-4-19, 72-5-1, 72-5-3, 72-5-4, v. City of Las Vegas, 2004-NMSC-009, 135 N.M. 375, 89 
72-5-6 to 72-5-24, 72-5-26 to 72-5-28, 72-5-33, 72-7-1 to 72- P.3d 47.» 
7-8, 72-8-1 to 72-8-6, 72-9-1 to 72-9-3 NMSA 1978, "This Section protects rights initiated before enact- 
article" would refer to the same sections and, in addition, ment of act. City of Albuquerque v. Reynolds, 1962- 
to 72-5-2, 72-5-29 to 72-5-31 NMSA 1978. NMSC-178, 71. N.M. 428, 379 P.2d 73. 
) Relation back of prior claim. — If claim to iter 
ANNOTATIONS was actually initiated prior to March 19, 1907, then right 
"Han ehclalaise'scustbennReink une de macasies eal to appropriate would relate back to initiation of claim 
limit of right to use of waters covered by this act. State upon diligent prosecution to completion of necessary sur- 
ex rel. Reynolds v. Mendenhall, 1961-NMSC-083, 68 N.M. veys and construction for application of water to beneficial 
467, 362 P.2d 998, use. Farmers Dev, Co. v. Rayado Land & Irrigation Co., 
Applicability. — Class or kinds of work referred to in 1923-NMSC-004, 28 N.M. 357, 213 P. 202, explained, State 
this section do not include small community ditches or ex rel. Reynolds v. Mendenhall, 1961-NMSC-083, 68 N-M. 
acequias, which involve no danger to life or property, and 467, 362 P.2d 998. 
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72-9-2 APPLICATION OF WATER ACT OF 1907 72-9-3 


Landowner was entitled to take water for irriga- 
tion where water right relied upon was initiated in 1903 
by filing of affidavit with county clerk, prior to enactment 
of the Water Code of 1907. State ex rel. Bliss v. Davis, 
1957-NMSC-102, 63 N.M. 322, 319 P.2d 207. 


Priority in underground ;water right. — Land-, 


owner who lawfully began developing underground water 
right and completed it with reasonable diligence acquired 
water right with priority date as initiation of his work 
even though lands involved were placed within declared 
artesian basin before work was finished and water put to 
beneficial use. State ex rel. Reynolds v. Mendenhall, 1961- 
NMSC-0838, 68.N.M. 467, 362 P,2d 998: 

Dismissal of action improper., — 
party had filed application to appropriate water prior to 
plaintiff's bringing of suit to enforce appropriation rights, 
trial court should not have dismissed action for plaintiff's 
failure to exhaust administrative remedies;. failure to 
obtain permit would not necessarily affect acquisition of 
water rights by appropriation. May v. Torres, 1974-NMSC- 
018, 86 N.M. 62,519 P.2d 298. 

Validity of prior rights to be decided, — For pur- 
pose of passing upon application for appropriation of sur- 
plus water initiated after 1907, engineer was required to 
decide whether rights initiated by protesting company 
before 1907 were valid and still controlled water. 1909-12 
Op. Att'y Gen. No. 59. 

Law reviews. — For article, "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 


Whine. neither 


For article, "The Impact of Recent Court Decisions Con- 
cerning Water and Interstate Commerce on Water Re- 
sources of the State of New Mexico, "see 24 Nat. Resources 
J. 689 (1984). .~ 

Am, Jur. 2d, A.L.R. and OWS, references. — 78 Sin: 
Jur, 2d Waters §§ 121,130. ;. ; 

Implied easement or servitude of flowage on severance 
of tract, 16 A.L.R. 1074. 

Rights and privileges in land bordering on navigable 
water, of grantee or licensee of public, 53:A.L.R, 1191. 

Extinguishment of implied or prescriptive easement in 
respect of water by sale of servient estate of purchaser 
without notice, 174 A.L.R. 1241. 

Remedy of tenant against stranger for wrongfully inter- 
fering with his possession, 12 A.L.R.2d 1192, 

Loss of private easement by nonuser or adverse Dosaes- 
sion, 25 A.L.R.2d 1265. 

Relative riparian or littoral rights Peaneotina the re- 
moval of water from a natural, private, nonnavigable lake, 


‘54 A.L.R.2d 1450. 


Easement by prescription in artificial drains, pipes or 
sewers, 55 A.L.R.2d 1144. 

Public right to use share of inland navigable lakes be- 
tween high and low water mark, 40 A.L.R.3d 776. 

Loss of private easement by nonuse, 62:A.L.R.5th 219. 

93.C.J.S. Waters § 157. 


see 11 Nat. Resources J, 48 (1971), 


72-9-2. [Local or community rules and customs unaffected; authority of 
state engineer. | 


In all cases where local or community customs, rules'and regulations have been adopted and are 
in force and in all cases where such rules and regulations may be adopted from time to time by the 
majority of the users from a common canal, lateral or irrigation system, and have for their object 
the economical use of water and are not detrimental to the public welfare, such rules and regula- 
tions shall govern the’ distribution of water from such ditches, laterals and irrigation systems to 
the persons entitled to water therefrom, and such customs, rules and regulations shall not be mo- 
lested or changed, unless so desired by the persons interested and using said custom or customs, 
but nothing in this section shall be taken to impair the authority of the state engineer and water 
master to regulate the distribution of water from the various stream systems of the state to the 
ditches and irrigation systems entitled to water therefrom under the provisions of this article. 


History: Laws 1907, ch. 49, § 57; Code 1915, § 
5715; C.S. 1929, § 151-168; 1941 Comp., § 77-802; 1953 
Comp., § 75-8-2. 

Compiler's notes. — The 1915 Code compilers sub- 
stituted the term "this article" for "this act." "This act" 
would refer to Laws 1907, ch. 49, the provisions of which 
are presently compiled as 19-7-26, 72-1-1, 72-1-2,.72-1-5, 
72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1, 
72-4-13, 72-4-15, 72-4-17 to '72-4-19, 72-5-1, 72-5-3, 72-5-4, 
72-5-6 to 72-5-24, 72-5-26 to 72-5-28, 72-5-33, 72-7-1 to 72- 
7-3, 72-8-1 to 72-8-6, 72-9-1 to 72-9-3 NMSA 1978. "This 
article" would refer to the same sections and, in addition, 
to 72-5-2, 72-5-29 to 72-5-31 NMSA 1978. , 

Cross references. — For the state engineer, see 72-2-1 
NMSA 1978. 


72. 9-3, Stock water. 


ANNOTATIONS 


Authority not impaired.— Nothing in this section 
shall be taken to impair authority of state engineer and 
watermaster to regulate distribution of water from vari- 
ous stream systems of state to ditches and irrigation sys- 
tems entitled to water therefrom, 1953-54 Op. Atty Gen. 
No. 53-5734. 

Law reviews. — For article, "Water Rights Problems 
ne the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971). 

Am. Jur. 2d, A.L.R. and C.J,.S, references, — 78 Am. 
Jur, 2d Waters 8 283, 

93 C.J.S. Waters § 11. 


A. Any stockmen or stock owners desiring to impound. any of the surface waters of the state for 
watering of livestock shall apply to the state engineer on a form prescribed by the state engineer. 
If the capacity of the proposed impoundment is ten acre-feet or less, the applicant shall meet the 
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72-9-4 WATER LAW 72-9-4 


requirements of this section. If the capacity of the proposed impoundment exceeds ten acre-feet, 
the applicant shall meet the requirements of filing applications for the appropriation and use of 
water pursuant to Section 72-5-1, 72-5-22, 72-5-23 or 72-5-24 NMSA 1978. | 

B. Upon the filing of an applidalsen pursuant to this section, if the state engineer finds that the 
capacity of the proposed impoundment is ten acre-feet or less, will not be on a perennial stream 
and will be used for watering of livestock as defined in Subsection D of this section, the state en- 
gineer shall issue a permit to the applicant to impound and use the waters applied for; provided 
that as part of an application for an impoundment on state or federal land, the applicant submits 
proof that the applicant is legally entitled to place livestock on the state or federal land where the 
water is to be impounded and has been granted access to the site and has permission to occupy the’ 
portion of the state or federal land as is necessary for the impoundment. 

C. This section shall only, apply to impoundments constructed for the watening of livestock af- 
ter the effective date of this 2004 act. 

D. As used in this section, "livestock" means "livestock" as defined in Section 77-2- L 1 NMSA 
1978 and this section applies only to the impoundment of surface water for the purpose of water- 
ing livestock. Watering of livestock does not include an impoundment of surface or ground water 
in any amount for fishing, fish propagation, recreation or aesthetic purposes, which shall require a 
permit pursuant to Section 72-5-1 NMSA 1978. In determining whether an impoundment will be 
used for the watering of livestock, the state engineer may consider the maximum amount of water 
required per livestock unit and shall take into account regional and climatic conditions that affect 
consumption. ' 


History: Laws 1907, ch. 49, § 74, enacted by Laws construct water tanks or ponds for the purpose of water- 


1909, ch. 54, § 1; Code 1915, § 5730; C.S. 1929, § 151- ing stock, which have a capacity of ten acre-feet of water 
179; Laws 1941, ch. 126, § 24; 1941 Comp., § 77-803; |. or less" 


1953 Comp., § 75-8-3; 2004, ch. 86, § 2. 
Compiler's notes. — The 1915 Code compilers sub- 


stituted the term "this article" for "this act." "This act" U fwaterf teri tock is"b ficial " 
would refer to Laws 1907, ch, 49, the provisions of which cusikedaines “Bank ucMoNew. 1928:NMSC-040) 93 MEL 
are presently compiled as 19-7-26, 72-1-1, 72-1-2, 72-1-5, 414, 269. P. 56, abrogated, Walker v. United States, 2007- 
72-2-1 to 72-2-7, 72-2-9, 72-2-10, 72-3-1 to 72-3-5, 72-4-1, NMSC-038. 142 N.M. 45. 162 P.3d 882 

72-4-18, 72-4-15, 72-4-17 to 72-4-19, 72-5-1, 72-5-3, 72-5-4, Wrongful removal ‘of water fern “stodk tankene 
72-5-6 to 72-5-24, 72-5-26 to 72-5-28, 72-5-33; 72-7-1 $0 72- Trial court's submission to jury of question of damages 
7-3, 72-8-1 to 72-8-6, 72-9-1 to 72-9-3 NMSA 1978. "This based upon market value of water taken and damage to 
article" would refer to the same sections and, in addition, appellee's stock-raising activities, in action for wrongful 
to 72-5-2, 72-5-29 to 72-5-31 NMSA 1978. removal of water from stock tanks, was not error. Frank 


ANNOTATIONS 


Cross references. — For definition of acre-foot, see 72- Bond & Son v. Reserve Minerals Corp.;.1959-NMSO-016, 
5-19 NMSA 1978. ts 65 N.M. 257, 335 P.2d 858. 

The 2004 amendments, effective May 19, 2004, added ‘Am, Jur. 2d, A.L.R. and C.J.S. references. eno e) 
Subsections A through D. Prior to the 2004 amendments, C.J.S. Waters §§ 60, 61. 


this section read: "This article shall not be construed 
to apply to stockmen or stock owners who may build or 


72-9-4, [Federal reclamation projects unaffected. ] 


Except as provided in Sections 15 and 22 [72-5-33 and 19-7-26 NMSA 1978] of this act nothing 
herein shall be construed as applying to or in any way affecting any federal reclamation project 
heretofore or hereafter constructed pursuant to the act of congress approved June 17, 1902, known 
as the Federal Reclamation Act, or acts amendatory thereof or supplementary thereto. 


History: Laws 1941, ch. 126, § 27; 1941 Comp., § 77- 72-1-1, 72-2-5, 72-2-6, 72-4-20, 72-5-1, 72-5-3, 72-5-4, 72- 
804; 1953 Comp,, § 75-8-4. 5-6 to 72-5-9, 72-5-14, 72-5-17, 72-5-20, 72-5-23, 72-5-24, 

Compiler's notes. — Laws 1941, ch. 126, § 27 of which 72-5-27, 72-5-28, 72-5-32, 72-5-33, 72-8-4, 72-9-1, 72-9-3, 
enacted this section, was principally amendatory of Ar- 72-9-4 NMSA 1978. . 
ticle 1 of Chapter 151 of the 1929 Compilation, and there-' The act of congress approved June 17, 1902, and re- 
fore this section may have application to the entire article, ferred to in this section, is compiled as 43 U.S.C. §§ 372, 
which is compiled in 19-7-26, 72-1-1, 72-1-2, 72-1-5, 72-2-1 373, 381, 383, 391, 392, 411, 416, 419, 421, 431, 432, 434, 
to 72-2-7, 72-2-9 to 72-2-11, 72-3-1 to 72-3-5, 72-4-1, 72-4- 439, 461, 491, 498. The reclamation law which includes 
13 to 72-4-19, 72-5-1 to 72-5-4, 72-5-6 to 72-5-24, 72-5-26 the Act of June 17, 1902 and all acts amendatory thereof 
to 72-5-31, 72-5-33, 72-7-1 to 72-7-8, '72-8-1 to 72-8-6, 72- ‘and supplemental thereto i is compiled as 43 U.S.C. § 371 
9-1 to 72-9-3 NMSA 1978. If its application is to be re-_, et seq. 


stricted to the 1941 act, it would apply only to 19-7-26, 
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72-10-1 COMMUNITY USES 72-10-2 


ANNOTATIONS City of Raton v. Vermejo Conservancy Dist:, 1984-NMSC- 
: 037, 101 N.M. 95, 678 P.2d 1170. 

Section does not deny equal protection. — The leg- Am. Jur. 2d. A.L.R. and C.J.8. references. — 78 Am 
islature's distinction between federal reclamation projects Fir Od Waters 8 82 Y 
and other areas of water use is not unreasonable or arbi- 94 C.J.S. Waters § 333 
trary and thus this section does not deny equal protection. rtp : 

ARTICLE 10 
Community Uses 
Sec. a Sec. 
72-10-1. Community springs or tanks; election of com- 72-10-5, Petition to county commissioners to build reser- 
missioners; duties. voirs; corporation. ._ . 
72-10-2. Injuries or obstructions; powers of commission- 72-10-6. County to furnish tools; rock and mortar. 
ers; penalty; civil liability. 72-10-7. Work to be done by petitioners. 
72-10-3. Laws applicable to community springs. and 72-10-8. Completion of reservoir; contract with county. 
tanks, 72-10-9. Term of contract. 
72-10-4. Reservoirs; building authorized. 72-10-10. Warrants for payments under contract. 


72-10-1. [Community springs or tanks; election of commissioners; 
duties. ] 


In all cases where there are springs or tanks of water in this state which are the property of any 
community, and from which such community obtains water for the use of such community or any 
of the members thereof, it shall be lawful for the members of such community,at such time and 
place and in such manner as acequia commissioners are elected in this state to elect three com- 
missioners who shall be members of such community and partitioners of such water, whose duty 
it shall be to protect such springs and tanks and to provide for suitable dams and breakwaters for 
the same. 


History: Laws 1889, ch. 14, § 1; C.L. 1897, § 59; Code Wells, rights in, 55 A:L.R. 1536, 109 A.L.R. 395, 109 
1915, § 5802; C.S. 1929, § 151-701; 1941 Comp., § 77- A.L.R. 419. we 
901; 1953 Comp., § 75-9-1. Municipal water supply, statutes and ordinances for 
Cross references. — For election of acequia officers, protection of, 72 A.L.R. 673. 
see 73-2-12 NMSA 1978. 94°C.J.S. Waters § 226. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. es 78 Am. " 
Jur. 2d Waters § 184. 


72-10-2. [Injuries or obstructions; powers of commissioners; penalty; 
civil liability. | 


The said commissioner [commissioners] shall have lawful power and authority to prevent any 
and all persons from placing any obstruction whatsoever in any of such community springs and 
from in any manner injuring or destroying any dam, breakwater or tank connected therewith, 
and shall have authority to enter complaint against any person who shall wilfully injure, break 
or obstruct any such spring, dam or breakwater, before any justice of the peace [magistrate] hav- 
ing jurisdiction and any person so accused upon conviction thereof before any justice of the peace 
[magistrate] having jurisdiction shall be fined in any sum not less than five dollars [($5,00)] nor 
more than twenty-five dollars [($25.00)], and shall also be liable to the community in a civil suit for 
damages to be brought by the said commissioners in the name and for the use of such community. 


History: Laws 1889, ch. 14, § 2; C.L. 1897, § 60; Code The office of justice of the peace was abolished, and the 


1915, § 5803; C.S. 1929, § 151-702; 1941 Comp., § 77- jurisdiction, powers and duties thereof transferred to the 
902; 1953 Comp., § 75-9-2. magistrate courts. See 35-1-38 NMSA 1978. 

Bracketed material. — The bracketed material was Cross references. — For provision making injuring of 
inserted by the compiler and is not part of the law. or interfering with works a misdemeanor, see 72-8-1, 72- 


8-3 NMSA 1978. 
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72-10-3 WATER LAW 72-10-7 


For injunction against use of community waters in com- ANNOTATIONS 


munity land grant, see 49-1-16, 49-2-15 NMSA 1978. Am. Jur. 2d AL:Rvand C.J.S. re ferences. uSS an. 
Jur. 2d Waters §§ 32 to 42. 
94 CiJ.S. Waters § 233. 


72-10-3. [Laws applicable to community springs and tanks.] 


All general laws and parts of such laws respecting the construction and management of public 
acequias shall be in force and applicable to the community springs and tanks mentioned in this 
article, and the commissioners provided for in this article shall have the same authority with ref- 
erence to such springs as is conferred upon acequia commissioners by oe laws of this state. 


History: Laws 1889, ch. 14, § 3; C.L. 1897, § 61; Code Code 1915, ch, 114, art. V, the provisions of which are pres- 


1915, § 5804; C.S. 1929, § 151-703; 1941 Comp., § 77- ently compiled as 72- 10-1 to 72-10-38 NMSA 1978. 
903; 1953 Comp., § 75-9-3. Cross references. — For public ditches and acequias, 


Compiler's notes, — The 1915 Code compilers substi- see 73-2-1 NMSA 1978 et seq. 
tuted "this article" for "this act," presumably referring to 


72-10-4.. [Reservoirs; building authorized. ] 


The inhabitants of the different precincts in this state are egal authorized to build reservoirs 
at such places where needed to deposit the water that shall run through tubes, so that the masses 
of the people may use the same for the use of families. 


History: Laws 1891, ch. 54, § 1; C.L. 1897, § 700; . ANNOTATIONS ~ 


Code 1915, § 5805; C.S. 1929, § 151-801; 1941 C a 

77-904; craps § 75-9-4. : fess : Ane Jur. 2d, AL. R. and C. JS. references. — 78 Am. 
Cross references, — For incorporation and powers of Jur, 2d Waters 3 200. A 

waterworks, see 62-2-1 NMSA 1978. 93 C.J.S. Waters § 221. 


72-10-5. [Petition to county commissioners to build reservoirs; 
corporation. | 


Whenever said inhabitants shall have necessity to build such reservoirs or ponds of water they 
shall make a petition to the county commissioners of their county, with no less than one hundred 
signatures, which shall be constituted into a corporation to build such reservoir or pond. 


History: Laws 1891, ch. 54, § 2; C.L. 1897, § 701; 
Code 1915, § 5806; C.S. 1929, § 151-802; 1941 Comp., § 
77-905; 1953 Comp., § 75-9-5. 


t 


72-10-6. [County to furnish tools; rock and mortar.] 


Said commissioners, in view of said petition, shall allow said reservoir to be made, and shall 
furnish, at the expense of the county, the necessary tools to do the work, seas shall consist of rock 
and mortar. ) | 


History: eo 1891, ch, 54, § 3; C.L.-1897, § 702; 
Code 1915, § 5807; C.S. 1929, § 151-803; 1941 Comp., g 
77-906; 1958 Comp. », § '75-9-6. 


72-10-7. [Work to be done by petitioners. ] 
Every petitioner shall have to work on said reservoirs or ponds until the work is completed. 


History: Laws 1891, ch, 54, § 4; C.L. 1897, § 703; 
Code 1915, § 5808; C.S. 1929, § 151-804; 1941 Comp,, § 
77-907; 1958 Comp., § 75-9-7. 
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72-10-8 SALT LAKES 72-11-1 


72-10-8. [Completion of reservoir; contract with county.] 


When said reservoirs or ponds shall haye been completed, the county commissioners shall enter 
into.an annual contract with the owners of said water tubes for the permanent having of the water 
in said reservoirs. 


History: Laws 1891, ch. 54, § 5; C.L. 1897, § 704; ANNOTATIONS 
Code 1915, § 5809; C.S. 1929, § 151-805; 1941 C 3 
77908; a Comp., § 75-9-8. : - Oompa 5 Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 228. 


72-10-9. [Term of contract. | 


The said water company shall contract with the said commissioners, which contract shall be for 
the term of two years from the date of the contract, thus continuing from period to period, until 
this article is repealed. 


History: Laws 1891, ch.\54, § 6; C.L. 1897, § 705; presumably referring to Code 1915, ch. 114, art. VI, the 


Code 1915, § 5810; C.S. 1929, § 151-806; 1941 Comp., § provisions of which are presently compiled as 72-10-4 to 
77-909; 1953 Comp., § 75-9-9. 72-10-10 NMSA 1978. 


Compiler's notes. — The 1915 Code compilers. sub- 
stituted the term "this article" for "the present law," 


72-10-10. [Warrants for payments under contract.] 


By virtue of said contract the commissioners shall issue warrants for the payment of the sum 
necessary to pay equitably, upon the county treasurer where said contract shall be made; and the 
treasurer shall pay from the funds of said county not appropriated for other purposes. 


History: Laws 1891, ch. 54, § 7;.C.L.:1897, § 706; ‘ ANNOTATIONS 
Sayers eae wma, Pee aa Foleo gr rpg Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 
77-910; 1953 Comp., § 75-9-10. 
; C.J.S. Waters § 330. 


ARTICLE 11 
Salt Lakes 


Sec. 
72-11-1. Salt lakes free to citizens; interference with 
ee of salt; Roar. 


72-11-1. [Salt lakes free to citizens; i interference with gathering of salt; 
penalty. 


_All the salt lakes within this state, and the salt which has, or may accumulate on the shores 
thereof, is, and shall be free to the citizens,.and each one shall have power to collect salt on any 
occasion free from molestation or disturbance. If any person or persons shall prevent any other 
person or persons, or shall attempt to prevent them from gathering salt, or going for, or returning 
with it, or shall arm or embody themselves for any or either of the.above purposes, or shall molest 
or disturb, hinder or annoy any person or persons gathering salt, or going to, or returning from any 
salt. lakes, or shall interfere with the salt gathered, or the animals, carts or wagons, or any other 
mode of conveyance or transportation, shall be deemed guilty of felony, and punished by confine- 
ment in the penitentiary, not less than two nor more than seven years, or by fine of not less than 
one thousand dollars [($1,000)). 
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72-12-1 WATER LAW 72-12-1 


History: Laws 1853-1854, p. 20, §§ 1, 2; C.L. 1865, ch. the United States and Mexico, that one James.Magoffin of 
98, §§ 1, 2; C.L. 1884, § 53; C.L. 1897, § 58; Code 1915, Texas had set up a fictitious claim to the San Andres salt 
§ 5814; C. S. 1929, § 151-1101; 1941 Comp. +» § 77- 1004 lakes and attempted forcibly to prevent citizens of the ter- 
1953 Comp. § 75-10-1. ritory from taking salt from the same, and committed acts 

Bracketed material. — The bracketed material was -of wrong and outrage against them and that it was the 
inserted by the compiler and is not part of the law. duty of the legislative assembly of the territory, by proper 

Compiler's notes, — Laws 1853-1854, p. 20 contained laws to protect its citizens in their just rights of property 
a preamble reciting that by the laws of Spain and Mexico, and person. 
free and common use was granted to the people of New ‘The first sentence of the present section constituted 
Mexico and of all the states and provinces of said repub- C.L. 1865, ch. 98, $1, and ia remainder pepe as § 
lic, of all salt lakes within their respective limits, that the 2 thereof. 


same right has been guaranteed by the treaty between 


ARTICLE 12 
Underground Waters 


Sec. Sec. 
72-12-1. Underground waters declared to be public; ap- 72-12-18. Application; information required; fee; surety 
plications for livestock watering, domestic bond for drilling operation. 
and temporary uses‘of water. 72-12-14. Suspension or revocation. of license; appeal; 
72-12-1.1. Underground waters; domestic use; permit. ° damage suits. 
72-12-1.2. Underground public waters; livestock well 72-12-15. Unauthorized drilling; illegal application of 
permits. water; injunction or other relief. 
72-12-1.3.. Underground public waters; temporary uses. 72-12-16, Violation of act or rules and regulations; pen- 
72-12-2. Right to use waters, alty. 
72- 12-3. Application for use of underground water; publi- 72-12-17. Repealing and saving clause; bond; maximum. 
cation of notice; permit. 72-12-18. Underground waters declared to be public. 
72-12-3.1. Certain ground water; finding; grant of per- 72-12-19. Repealed. 
mits; stay; exceptions. 72-12-20. When appropriation without permit allowed. 
72-12-4, Existing water rights recognized. 72-12-21. Repealed. 
72-12-5. Declaration of beneficial use; verification; re- 72-12-22. Replacement well within one hundred feet. 
cording. 72-12-23. Replacement well over one hundred feet from 
72-12-6. Former declarations valid. original well. 
72-12-7. Change of location of well; change in use on ap- 72-12-24. Supplemental well. 
plication; temporary change. 72-12-25. Declaration of basin; nonpotable deep aquifers. 
72-12-8. Water right forfeiture. 72-12-26. Proposal to drill wells or recomplete existing 
72-12-9. Fees and costs. wells; notice; depth and location. 
72-12-10. Appeal to district court. 72-12-27. Information required by state engineer; meter- 
72-12-11, Violations declared misdemeanors; penalty. « ing of water produced; quarterly analysis. 
72-12-12. License required to drill water well from "un- 72-12-28. Relief from impairment of existing water rights 
derground source.". due to nonpotable water; parties to action. 


72-12-1. Underground waters declared to be public; applications for 
livestock watering, domestic and temporary uses of water. 


The water of underground streams, channels, artesian basins, reservoirs or lakes, having rea- 
sonably ascertainable boundaries, is declared to belong to the public and is subject to appropria- 
tion for beneficial use: By reason of the varying amounts and time such water is used and the 
relatively small amounts of water consumed in the watering of livestock; in irrigation of not to 
exceed one acre of noncommercial trees, lawn or garden; in household or other domestic use; and in 
prospecting, mining or construction of public works, highways and roads or drilling operations de- 
signed to discover or develop the natural resources of the state, application for any such use shall 
be governed by the provisions of Sections 72- 12.1.1 through 72-12-1.3 NMSA 1978. 


History: Laws 1931, ch. 131, § 1;1941 Comp: § 77- Cross references, — For definition of "acre-foot," ‘see 
1101; 1953, ch. 61, § 1; 1953 Comp., § 75-11-1; Laws 72-5-19 NMSA 1978. 
1959, ch. 193, § 1; 1998, ch. 50, § 1; 2001, ch. 207, § 2; For appeal de novo from decision, act or refusal to ath of 
2008, ch, 298,§ 1. state executive officer or body in matters relating to water 
Compiler’ s notes. — The references to "this act" prop- rights, see N.M. Const., art. XVI, § 5. | 
erly refer to Laws 1953, ch. 61, compiled as this section, “For the state engineer, see 72-2-1 NMSA 1978. 
which added all of the section following the first sentence. The 2003 amendment, effective June 20, 2003, sub- 
It is probable, however, that reference to Laws 1931, ch. stituted "livestock watering, domestic and temporary 
131 the provisions of which are presently compiled as 72- uses of water" for "use to state engineer; hearings" in the 
12-1 to 72-12-10 NMSA 1978, was intended. section heading and rewrote the section substituting the 
104 
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statutory references at the end of the section for former 
Subsections A and B. 

The 2001 amendment, effective June 15, 2001, in- 
serted "provided that permits for domestic ‘water use 
within municipalities shall be conditioned to require the 
permittee to comply with all applicable municipal ordi- 
nances enacted pursuant to Chapter 3, Article 53 NMSA 
1978; and" in Subsection A, > 

The 1998 amendment, effective May 20, 1998, rewrote 
the section to the extent that a detailed comparison would 
be entprattloables 


ANNOTATIONS 


Municipality may prohibit domestic wells. — The 
city has the authority to prohibit the drilling of domestic 
wells under its home rule authority. This authority is not 
preempted by existing state law. Smith v. City of Santa Fe, 
2006-NMCA-048, 139 N.M. 410, 138 P.3d 866, aff'd, 2007- 
NMSC-055, 142 N.M. 786, 171 P.3d 300. 

Section is not void for vagueness and uncertainty. 
State ex rel, Bliss v. Dority, 1950-NMSC-066, 55 N.M. 12, 
225 P.2d 1007, appeal dismissed, 341 U.S. 924, pes A Ct. 
798, 95 L. Ed. 1356 (1951). 

Act i is merely declaratory of law already existing, 
in its classification of underground streams, artesian ba- 
sins and reservoirs with reasonably certain boundaries as 
public and subject to appropriation, Pecos Valley Artesian 
Conservancy Dist. v, Peters, 1945-NMSC-029, 50 N.M. 165, 
173 P.2d 490, appeal after remand, 1948-NMSC-022, 52 
N.M. 148, 193 P.2d 418. 

Laws 1927, ch. 182, § 1 (now repealed), declaring un- 
derground waters, boundaries of which may be reasonably 
ascertained, to belong to the public, and to be subject to 
appropriation for beneficial. use, was not. subversive of 
vested rights of owners of lands overlying such waters, 
since it was declaratory of existing law. Yeo v. Tweedy, 
1929-NMSC-033, 34 N.M. 611, 286 P. 970. 

Stream and underground water rights identical. 
— Although appropriators' rights regarding streams and 
underground waters may be secured under different ad- 
ministrative procedures, substantive rights obtained are 
identical; likewise, jurisdiction and duties of state engi- 
neer relating to streams and underground waters are the 
same. City of Albuquerque v. Reynolds, 1962-NMSC- 173, 
71 N.M. 428, 379 P.2d 73. 

All water owned by state. — All water within state, 
whether above or beneath surface, belongs to state, which 
authorizes its use; there is no ownership i in corpus of wa- 
ter, but use thereof may be acquired, basis of such acquisi- 
tion being beneficial use. State ex rel. Erickson v. McLean, 
1957-NMSC-012, 62 N.M: 264, 308 P.2d 983. 

‘Waters reaching underground basin public. — 
When artificial or natural flow of surface water, through 
percolation, seepage or otherwise, reaches underground 
reservoir and thereby loses its identity as surface water, 
such waters become public under provisions of this section 
and are subject to appropriation in accordance with ap- 
plicable statutes. Kelley v. Carlsbad Irrigation Dist., 1966- 
NMSC-121, 76 N.M. 466, 415 P.2d 849, 

There is no law permitting storing of private waters in 
established underground water basins; when waters, ei- 
ther artificial surface waters or natural surface waters, 
reach established underground water basin by percola-. 
tion, seepage or otherwise, they become public waters. 
State ex rel. Reynolds v, King, 1958-NMSC-016, 63 N.M. 
425, 321 P.2d 200, 

Prior to statutes, well-defined and constant stream 
in subterranean channel was protected to the owner as 
much as though it ran through natural channel on sur- 
face. Keeney v. Carillo, 1883-NMSC-005, 2 N.M. 480, 

‘Waters in underground basin not transferable. — 
One having water right in surface flow, which has been 
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lost to underground reservoir, can neither transfer his 
surface right nor change his point of diversion to under 
ground reservoir. Kelley v. Carlsbad Irrigation Dist. , 1966- 
NMSC-121, 76 N.M. 466, 415 P.2d 849. 

Total ban on interstate transportation of ground 
water cannot be supported. — Taken as a whole, New 
Mexico's scheme of water regulation demonstrates a gen- 
uine effort to promote optimum utilization of its diminish- 
ing water resources: This effort, which is unquestionably 
legitimate and highly important, may justify limited, non- 
discriminatory burdens on interstate commerce, but can- 
not’ support a total ban on the interstate transportation 
of ground water. City of El Paso ex rel. Pub. Serv. Bd. v. 
Reynolds, 563 F. Supp: 379 (D.N.M. 1983). 

Beneficial uses may include recreation, fish and 
wildlife purposes. — The holding of Jicarilla Apache 
Tribe v. U.S., 657 F.2d 1126 (10th Cir, 1981), does not 
broadly stand for the proposition that using San Juan — 
Chama Project water for recreation, fish and wildlife pur- 
poses is not "beneficial" under federal and state law. Rio 
Grande Silvery Minnow v. Keys, 333 F.8d 1109 (10th Cir. 
2003). 

Protection of endangered species is a beneficial 
use, — Diverting San Juan — Chama Project water to 
prevent jeopardy to an endangered species of minnow is 
a "beneficial" use under New Mexico law. Rio Grande ‘Sil- 
very Minnow v. Keys, 333 F.3d 1109 (10th Cir. 2008). 

Valley fill as reservoir. — Valley fill from which bil- 
lions of gallons of water are pumped annually for irriga- 
tion is container of water which was aptly called reservoir 
or lake by legislature. State ex rel. Bliss v. Dority, 1950- 
NMSC-066, 55 N.M. 12, 225 P.2d'1007; appeal dismissed, 
341 US. 924, 71S. Ct. 798, 95 L. Ed. 1856.(1951). 

Nonrechargeable basins. — New Mexico's’ water 
laws, although primarily designed for application to wa- 
ters whose supply is constantly being renewed, is appli- 
cable to nonrechargeable basins, such as the Lea county 
underground water basin. Mathers v. Texaco, Inc., 1966- 
NMSC-226, 77 N.M. 239, 421 P.2d 771. 

It would be impossible for state’engineer to perform 
duties imposed upon him by law, without attempting to 
determine and fix a time estimated as economic life of 
nonrechargeable basin, and fact that determined and 
fixed time is less than perpetuity, did not take away pow- 
ers imposed upon state engineer by law to supervise the 
basin. Mathers v. Texaco, Inc., 1966-NMSC-226, 77 N.M. 
239, 421 P.2d 771. 

Reasonably". — Qualifying word "reasonably" is used 
in this section in the sense of "sufficiently." State ex rel, 
Bliss v. Dority, 1950-NMSC-066, 55 N.M. 12; 225 P.2d 
1007, appeal dismissed, 341 U.S. 924, 71 S. Ct. 798, 95 L. 
Ed. 1356 (1951). 

Ascertainable boundaries prerequisite to juris- 
diction. — Before jurisdiction of state engineer attaches 
he must make a finding that basin in question has reason- 
able ascertainable boundaries; absent such finding waters 
would not be under control or supervision of state engi- 
neer. State ex rel. Reynolds v. Mendenhall, 1961-NMSC- 
083, 68 N.M. 467, 362 P.2d 998. 

Prior appropriation doctrine applies to waters in 
artesian basins. State ex rel. Reynolds v. Mendenhall, 
1961-NMSC-083, 68 N.M. 467, 362 P.2d 998. 

Priority in underground water right. — Land- 
owner who lawfully began developing underground water 
right and completed it with reasonable diligence acquired 
a water right with priority date as the initiation of his 
work even though the lands involved were placed within 
declared artesian basin before work was finished and wa- 
ter put to beneficial use. State ex rel. Reynolds v. Menden- 
hall, 1961-NMSC-083, 68 N.M. 467, 362 P.2d 998. 

Relation back of rights. — Rights of appropriator 
of water do’ not become absolute until appropriation is 
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completed by actual application of water to use designed; 
but where he has pursued appropriation with due dili- 
gence, and brought it to completion within reasonable time; 
as against other appropriators, his rights will relate back 
to time of commencement of work. State ex rel. Reynolds v. 
Mendenhall, 1961-NMSC-083, 68.N.M. 467, 362. P.2d 998. 

Water rights of patent holder. — Since,lands were 
patented after date of Desert Land Act (43 U.S.C, § 321, 
et seq.), but waters were reserved in or before date of said 
act to state of New Mexico as trustee for the public, and 
subject to its use by the public at any time thereafter, pat- 
ents to such land carried no right to use of water, except 
as to that actually applied to reclaiming land under the 
Desert Land Act, and not thereafter abandoned. State ex 
rel; Bliss v. Dority, 1950-NMSC-066, 55. N.M. ‘12,225 P.2d 
1007, appeal dismissed, 341 U.S. 924, 71S, Ct. 798, 95 L. 
Ed. 1356 (1951). 

Water right affirmed. — Since defendant produced 
witnesses who farmed tract in question, as well as neigh- 
bors who saw the land, being worked and certain crops 
growing thereon, aerial photograph showed ditches from 
which tract could have been irrigated, and tract was in a 
depression or old lake bed so that at least before comple- 
tion of certain leveling and grading work, water ran on it 
from surrounding land, trial court's finding that tract had 
valid water right would be affirmed, State ex rel. Bliss v, 
Potter Co., 1957-NMSC-066, 63 N.M. 101, 314 P.2d 390. 

Finding of water right erroneous. — Trial court 
erred in finding that certain tract had a valid water right, 
where two hydrographic surveys and one aerial photo- 
graphic survey, made in different years, showed the tract 
to be unirrigated salt grass land, and evidence showed 
that former owners had acquiesced in restricted permit 
and license for a new well. State ex rel. Bliss v. Potter Co., 
1957-NMSC-066, 63 N.M. 101,314 P.2d 390. 

Engineer's jurisdiction statutory. — State engi- 
neer's jurisdiction over waters of underground streams, 
channels, artesian basins, reservoirs and lakes is statu- 
tory and no provision in law requires adjudication in court 
to define or determine area of any of described waters. 
State ex rel. Bliss v. Dority, 1950-NMSC-066, 55 N.M., 12; 
225 P.2d 1007, appeal dismissed, 341 U.S. 924,718. Ct. 
798, 95 L. Ed. 1356 (1951). 

State engineer exercises administrative control 
over particular groundwater basin by declaring it 
and defining its boundaries. Hanson v. Turney, 2004- 
NMCA-069, 136 N.M. 1, 94 P.3d 1. 

Statutory procedure exclusive. — Waters in contro- 
versy being public waters, statutory manner of acquiring 
rights thereto is exclusive. State ex rel, Reynolds, v. King, 
1958-NMSC-016, 63 N.M. 425, 321 P.2d 200. 

Illegal use of public waters does not create any 
right to continued use since statutory: manner for secur- 
ing right to use public waters is exclusive. State ex rel. 
Bliss v. Dority, 1950-NMSC-066, 55 N.M. 12, 225 P.2d 
1007, appeal dismissed, 341 US. 924, 71 S. Ct. 798, 95 L. 
Ed. 1356 (1951). 

Burden on applicant to.show nonimpairment. — 
Under statute regulating appropriation of water of un- 
derground. basin reservoirs, burden is on the applicant to 


show that there will. be no impairment of existing rights. 


Mathers v. Texaco, Inc., 1966-NMSC-226, 77 N.M. 239, 421 
P.2d.771. 

Impairment dependent on facts. — The question of 
"impairment of existing rights" under statute regulating 
appropriation of water of underground ;basin reservoirs 
is one which must generally be decided. upon the. facts 
in each case. Mathers v, Texaco, 40s 1966-NMSC-226, 77 
N.M. 239, 421 P.2d 771. 

Amount of impairment not at issue. — State engi- 
neer, having performed his positive duty of determining 
whether or not existing rights would be impaired, did 
not have duty to further determine degree or amount of 
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impairment. Mathers v. Texaco, Inc., 1966-NMSC- 226, 77 
N.M. 239, 421 P.2d 771. 

Return of water negatives impairment of rights. 
— Appropriation application would be granted where 
applicant proposed to return amount of drainage water 
equal to that appropriated to underground basin, as prior 
rights would not be impaired thereby nor would basin wa- 
ters be depleted. Reynolds v. Wiggins, 1964-NMSC-252, 74 
N.M. 670, 397 P.2d 469. 

Conditional approval. — In order to prevent an im- 
pairment of rights, state engineer has authority to ap- 
prove an application subject to conditions. City of Roswell 
v. Berry, 1969-NMSC-033, 80 N.M. 110, 452 P.2d 179. 

State engineer was not attempting to exercise jurisdic- 
tion over Rio Grande stream water in requiring applicant 
city to retire surface rights so as to protect prior stream 
appropriators as condition of granting applications to 
appropriate underground water from Rio Grande basin, 
but was merely exercising, duties under Sections 72-2-1 
and 72-12-3 NMSA 1978. City of Albuquerque v. Reynolds, 
1962-NMSC-173, 71 N.M. 428, 379 P.2d 73. 

Right to seek injunction. — Even though well was 
lawfully drilled without permit outside of artesian conser- 
vancy district, district could maintain suit to enjoin use of 
water from such well which was located on land outside 
territorially defined boundaries of the basin as well as 
outside district. boundaries, Pecos Valley, Artesian Conser- 
vancy Dist. v. Peters, 1945-NMSC-029, 50 N.M. 165, 173 
P.2d 490, appeal after remand, 1948-NMSC-022, 52 N.M. 
148, 193 P.2d 418. 

Though an artesian conservancy district owned no 
land serviced by waters of an artesian basin and no wa- 
ter rights, it constituted proper party plaintiff for main- 
taining suit to enjoin use of water from unlawfully drilled 
well. Pecos Valley Artesian Conservancy Dist. v. Peters, 
1945-NMSC-029, 50 N.M. 165, 173 P.2d 490, appeal after 
remand, 1948-NMSC-022, 52 N.M. 148, 193 P.2d 418. _ 

Burden to establish amount of appropriated wa- 
ter. — Burden was on conservancy district seeking in- 
junction to establish amount of water which owners of 
wells existing at time defendant's well tapped basin were 
legally entitled to use and if that had been done defendant 
would have been burdened with proving that there was 
unappropriated water to which he was entitled; however, 
as the district failed to make out a prima facie case, trial 
court did not err in dismissing the bill. Pecos Valley Arte- 
sian Conservancy Dist. v. Peters, 1948-NMSC-022, 52 N.M. 
148,193 P.2d 418. | 


by applicant for appropriation, which letter declared in- 
tention to deny the application, but made reference to 
later "final action" not yet taken, was not an appealable 
"decision, act or refusal to act." State ex rel. Bliss v. Alex- 
ander, 1955-NMSC-061, 59 N.M. 478, 286 P.2d 322, 

No "water right" arises from private property 
pond. — Nowhere in Chapter 72, Article 12, is there any 
indication that a "water right" subject to impairment, and 
which provides standing to protest another's application 
for a permit, arises from the mere existence of a pond on 
private property. Town of Silver City v. ‘Scartaccini, 2006- 
NMCA-009, 138 N.M. 813, 126 P.3d 1177. 

Source of pond water. — Unless. shown otherwise 
by the person claiming some sort of a private right, the 
source of pond water, if no surface source is shown, is pre- 
sumed to be underground water that is shared by other 
members of the public within the hydrologic model bound- 
ary. Town of Silver City v. Scartaccini, 2006-NMCA-009, 
138 N.M. 818, 126 P.3d 1177. 

Appropriation procedure unlawful. — The state 
engineer" s water rights dedication practice and procedure 
imposing a condition on the groundwater permit vequir- 
ing that at some future time the applicant acquire and 
retire a specified amount of surface water rights in the 
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related stream system is unlawful because it precludes 
full consideration of public welfare and water conserva- 
tion resulting in an impairment of existing water rights 
at the time the new conditional water right is approved, 
since the rights are not identified until the permit is is- 
sued, preventing public notice and comment: 1994 Op. 
Att'y Gen: No. 94-07. 

"Reasonably ascertainable. boundaries". — This 
law requiring a permit to take water from a Mredin only 
applies to water lying within reasonably ascertainable 
boundaries and reducing stream flow or taking water 
from it. 1935-36.Op. Att'y Gen. No. 36-1408. 

Once the state engineer had ascertained that waters 
mentioned in this section had boundaries which were 
reasonably ascertainable, he could under rule-making 
power conferred by former 75-11-11, 1953 Comp., declare 
them to be public waters so that thereafter they would be 
within his administrative jurisdiction. 1949-50 Op. Att'y 
Gen. No. 49-5185. 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1967). 

For student symposium, "Constitutional Revision - Wa- 
ter Rights," see 9 Nat. Resources J. 471 (1969), 

For article, "Water Rights Problems in the Upper Rio 
Grande Watershed and Adjoining Areas," see 11 Nat. Re- 
sources J, 48 (1971). 

For note, "Subdivision Planning Through Water Regula- 
tion in New Mexico," see 12 Nat. Resources J. 286 (1972). 

For article, "Institutional Alternatives for Mexico-U.S. 
Groundwater Management," see 18 Nat. Resources J. 201 
(1978). 

For note, "Brantley v. Carlsbad Irrigation District: Laie 
its of the Templeton Doctrine Affirmed," see 19 Nat. Re- 
sources J. 669 (1979). 

For note, "New Mexico State Engineer Issues Orders on 
Mine Dewatering," see 20 Nat. Resources J. 359 (1980). 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J. 625 (1980). 

For comment, "New Mexico's Mine Dewatering Act: The 
Search for Rehoboth," see 20 Nat. Resources J, 653 (1980). 

For article, "Reasonable Groundwater Levels Under the 
Appropriation Doctrine: The Law and Underlying Eco- 
nomic Goals," see 21 Nat. Resources J. 1 (1981). 

For comment, "Do State Water Anti-Exportation Stat- 
utes Violate the Commerce Clause? or Will New Mexico's 
Embargo Law Hold Water?", see 21 Nat. Resources J. 617 
(1981). . 
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For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat Resources J. 
1045 (1982). 

For article, "Centralized Dadistetien Bled 3 in the Admin- 
istration of Groundwater Rights: The Experience of Ari- 
zona, California and New Mexico and Suggestions for the 
Future," see 24 Nat. Resources J. 641 (1984), 

For article, "The Impact of Recent Court Decisions Con- 
cerning Water and Interstate Commerce on ‘Water Re- 
sources of the State of New Mexico," see 24 Nat. Resources 
J. 689 (1984). 

For article, "The Ixtapa Draft Agreement Relating to 
the Use of Transboundary Groundwaters," see 25 Nat. Re- 
sources J, 713 (1985). 

For note, "Recent Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223 (1989). 

For article, "Changing Interpretations of New Mexico's 
Constitutional Provisions Allocating Water Resources: In- 
tegrating Private Property: Rights and Public Values," see 
26 N.M. L. Rev. 367 (1996). 

. For article, "A Survey of the Evolution of Western Water 
Law in Response to Changing Economic and Public Inter- 
est Demands," see 29 Nat. Resources J. 347 (1989). 

For article, "The Administration of the Middle Rio 
Grande Basin: 1956-2002," see 42 Nat. Resources J. 939 
(2002), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters 8 146. 

Railroad company's rights in respect of springs on its 
right-of-way, 21 A.L.R. 1138. 

Ponded water, injury by percolation or seepage from, 38 


ALR. 1244, 


Mining operations interfering with percolating waters, 
39 A‘L.R. 895, 55 A.L.R. 1425, 109. A.L.R. 395, 109 A.L.R. 
405. 

Subterranean and percolating waters, springs, wells, 55 
A.L.R. 1885, 109 A.L.R. 395. 

Liability for i injury to property occasioned by oil, water, 
or the like flowing from well, 19 A.L.R.2d 1025. 

Liability for obstruction or diversion of subterranean 
waters in use of land, 29 A.L.R.2d 1354. 

Well-drilling under contract, 90 A.L.R.2d 1346. 

Liability of landowner withdrawing groundwater from 
own land for subsidence of adjoining owner's land, 5 
A.LR.4th 614. 

Measure and elements of damages for pollution of well 
or spring, 76 A.L.R.4th 629. 

93 C.J.S. Waters § 88. 


72-12-1.1. Underground waters; domestic use; permit. 


A person, firm or corporation desiring to use public underground waters described in this section 
for irrigation of not to exceed one acre of noncommercial trees, lawn or garden or for household 
or other domestic use shall make application to the state engineer for a well on a form to be pre- 
scribed by the state engineer. Upon the filing of each application describing the use applied for, 
the state engineer shall issue a permit to the applicant to use the underground waters applied for; 
provided that permits for domestic water use within municipalities shall be conditioned to require 
the permittee to comply with all applicable municipal ordinances enacted pursuant to vet 3; 


Article 53 NMSA 197 8. 


History: 1978 eaves § 72-12-1.1, enacted by Laws 
2003, ch. 298, § 2. 

Effective dates. Laws 2003, ch. 298 contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature. 
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mitting statute. It does not dictate how a permit will be 
administered and it does not prevent permits from being 
administered in the same way as all other water rights, 
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including priority administration. Bounds v. State ex rel. state engineer's regulations provided that domestic well 
D'Antonio, 20138-NMSC-037, affg 2011-NMCA-011, 149 permits were subject to priority administration, Section 
N.M. 484, 252 P.3d 708. 72-12-1.1 NMSA.1978 was not facially unconstitutional. 
Section 72-12-1.1 NMSA 1978 is not facially uncon- Bounds v. State ex rel. D'Antonio, 2018-NMSGC-037, aff'g 
stitutional. — Section 72-12-1.1 NMSA:1978 does not on 2011-NMCA-011, 149 N.M:; 484, 252:P.3d 708. 
its face violate the priority doctrine of Article XVI, Section Issuance of domestic well permits did not vio- 
2 of the New Mexico Constitution or constitute an imper- late due process. — Where plaintiff owned adjudicated 
missible exception to that doctrine. Bounds v. State, 2011- surface rights in the Mimbres basin to irrigate plaintiff's 
NMCA-011, 149 .N.M. 484, 252 P.3d 708, cert. granted, farm; the Mimbres basin was a fully appropriated and 
2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. adjudicated basin and thestate engineer had declared 
Section 72-12-1.1 NMSA 1978 does not violate the doc- the basin closed; plaintiff claimed that Section 72-12-11 
trine of prior appropriation set forth in the New Mexico NMSA 1978 violated due process because it authorized 
constitution and is facially constitutional. Bounds v. State the state engineer to issue domestic well permits without 
ex rel. D'Antonio, 2018-NMSC-037, affg 2011-NMCA-011, determining the availability of unappropriated water, and 
149 N.M. 484, 252 P.3d 708: : that the domestic wells authorized by the permits would 
Where plaintiff owned adjudicated. surface rights in the necessarily impair senior water users; the state engineer's 
Mimbres basin to irrigateplaintiff's farm; the: Mimbres regulations provided that domestic well permits were 
basis was a fully appropriated and adjudicated basin and subject to priority administration; and plaintiff failed to 
the state engineer had declared the basin closed; plaintiff show how the issuance of domestic well permits caused’ 
facially challenged the constitutionality of Section 72-12- or would cause any actual impairment of plaintiff's water 
1.1 NMSA ‘1978 on the grounds that the statute autho- rights, Section 72-12-1.1 NMSA 1978 did not facially vio- 
rized the state engineer to issue domestic well permits late plaintiff's due process rights. Bounds v. State ex rel. 
without determining the availability of unappropriated D'Antonio, 20138-NMSC-037, aff'g spe pe bio 149 © 
water, and that the domestic wells authorized by the per- N.M. 484, 252 pe 708. 


mits would necessarily impair senior water users; and the 


72-12-1.2, Underground public waters; livestock well permits. 


A person, firm or corporation desiring to use public underground waters for watering livestock 
shall make an application to’ the state engineer on a form prescribed by the state engineer for a 
livestock well permit. Upon filing of the application, the state engineer shall issue a livestock well 
permit for the use of water for watering livestock to the applicant, provided that as part of an ap- 
plication for livestock watering use on state or federal land, the applicant submits proof that the 
applicant: 

A. is legally entitled to place livestock on the state or federal land where the water is to be 
used; and 

B. has been Beatie access to the drilling site and has permission to occupy the portion of +h 
state or federal tang as is necessary to drill and operate the well. 


History: 1978 Comp., § 72-12-1.2, enacted by Laws art. IV, § 23, was effective June 20, 2003, 90 fuga after 
2003, ch, 298, § 3, * adjournment of the legislature, ms 

Effective dates. — Laws 2003, ch. 298 contained no ; : 
effective date provision, but,’ pursuant to N.M. Const., 


72-12-1.3. Underground public waters; temporary uses. 


If a person, firm, corporation or the state desires to use underground public water in an amount 
not to exceed three acre-feet for a definite period of not to exceed one year in prospecting, mining 
or construction of public works, highways and. roads or drilling operations designed to discover 
or develop the natural mineral resources of the state, only the application referred to in Section 
72-12-3 NMSA 1978 shall be required. Separate application shall be made for each proposed use, 
whether in the same or in different basins. Upon the filing of an application, the state engineer 
shall make an examination of the facts and, if the proposed use will not permanently impair any 
existing rights of others, the state engineer shall grant the application. If the state engineer finds 
that the proposed use sought will permanently impair such rights, there shall be advertisement 
and hearing as provided in the case of applications made under Section 72-12-38 NMSA 1978. 


History: 1978 Comp., § 72-12- 1.3, enacted by Laws art. IV, § 23, was effective June 20, 2003, 90 days after 
2003, ch. 298, § 4. adjournment of the legislature. 

Effective dates. — Laws 2003, ch. 298 contained no . cj. de 
effective date provision, but, pursuant to N.M. Const., 
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72-12-2. [Right to use waters. | 
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Beneficial use is.the basis, the measure and the limit to the right to the use of the waters de- 
scribed in this act.[72- 12-1 through 72-12-10 NMSA 1978]. 


History: oe 1931, ch, 181, § 2; 1941 Bata +» § 77- 
1102; 1958 Comp., § 75- 11-2, 

Compiler's notes. — For cases dealing with water 
rights and use thereof, see notes to 72-12-1 NMSA 1978. 


ANNOTATIONS 


Appropriation measured by beneficial use. — 
Amount of water which has been applied to beneficial-use 


is measure of quantity of appropriation. State:ex rel. Er- 


ickson v, McLean, 1957-NMSC-012, 62 N.M. 264, 308 P.2d 
983. 

Entitlement only to water needed. — No matter 
how early person's priority of appropriation may be, he 
is not entitled to receive more water than is necessary 
for his actual use; excessive diversion of water, through 
waste, cannot be regarded as diversion to beneficial use, 
within meaning of N.M. Const:, art: XVI, §§ 1 to 3. State 
ex rel, Erickson v. McLean, 1957-NMSC-012, 62 N.M. 264, 
308 P.2d 983. w' 

Waste not countenanced. — Law will not counte- 
nance diversion of volume of water from artesian well 
which, by reason of waste resulting from permitting it to 
run uncontrolled for 24 hours a day over grazing lands 
without irrigation system; or through pipes to water 
troughs ‘fitted with float feeds or other means of control 
to prevent waste therefrom, is many times that which is 
actually consumed for useful or beneficial use. State ex rel, 


Erickson v. McLean, 1957-NMSC-012, 62 N.M. 264, 308 ° 


P.2d 983. 

Use of water must he beneficial to lands of appro- 
priator, and must also be reasonable, State ex rel. Erick- 
son v. McLean, 1957-NMSC-012, 62 N.M. 264, 308 P2d 
983. 

Forfeiture of unused rights. — Rights to water not 
used for four years, absent extenuating circumstances, 
are forfeited, policy of this section being to foster great- 
est good for greatest number. State ex rel. Reynolds v. S. 
Springs Co., 1969-NMSC-023, 80 N.M. 144, 452 P.2d 478. 

Right to prescribe use. — State as owner of water 
has right to prescribe how it may be used. State ex rel. 
Erickson v. McLean, 1957-NMSC-012, 62 N.M. 264, 308 
P.2d 983. 

Total ban on interstate transportation of ground 
water cannot be supported. — Taken as a whole, New 


Mexico's. scheme of water regulation demonstrates a gen- 
uine effort to promote optimum utilization of its diminish- 
ing water resources. This effort, which is unquestionably 
legitimate and highly important, may justify limited, non- 
discriminatory burdens on interstate commerce, but can- 
not support a total ban on the interstate transportation 
of ground water. City of El Paso ex rel. Pub. Serv. Bd. v. 
Reynolds, 563 F\ Supp. 379 (D.N.M. 1983). «o 

Priority of underground water right. — Land- 
owner who lawfully began developing underground water 
right and completed it with reasonable diligence acquired 


water right with priority date as initiation of his work 


even though lands involved were placed within declared 
artesian basin before work was finished and water put to 
beneficial use. State ex rel. Reynolds v. Mendenhall, 1961- 
NMSC-083, 68 N.M. 467, 362 P.2d 998., 

No.."water right", arises from private property 
pond. — Nowhere in Chapter 72, Article 12, is there any 
indication that a "water right" subject to impairment, and 


2 which provides standing to protest another's application 


for a permit, arises from the mere existence. of a pond on 
private property. Town of Silver City v. Scartaccini, 2006- 
NMCA-009, 188 N.M, 813, 126 P.3d°1177. 

‘, Source of pond water. — Unless shown‘ otherwise 
by the person claiming some sort. of a private right, the 
source of pond water, if no surface source is shown, is pre- 
sumed to be underground water that is shared by other 
members of the public within the hydrologic model bound- 
ary. Town of Silver City v.. Scartaccini, 2006-NMCA-009, 


188 N.M, 813, 126 P.3d 1177. 


Law reviews. — For note, "New Mexico State Engi- 
neer Issues Orders on Mine Dewatering," see 20 Nat.‘Re- 
sources J. 359 (1980), 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J. 625 (1980), 

For comment, "New Mexico's Mine Dewatering Act: The 
Search for Rehoboth," see 20 Nat. Resources J. 653 (1980). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters § 152. 

Liability of landowner withdrawing groundwater from 
own land for subsidence’ of adjoining owner's land, 5 
A.L.R.4th 614. 

98 C.J.S. Waters § 93. 


72-12-3. Application for use of underground water; publication of 


notice; permit. 


A. Any person, firm or corporation or any other entity desiring to appropriate for beneficial use 
any of the waters described in Chapter 72, Article 12 NMSA 1978 shall apply to the state engineer 
in a form prescribed by the state engineer. In the application, the applicant shall designate: 

(1) the particular underground stream, channel, artesian basin, reservoir or lake from 


which water will be appropriated; 


(2) the beneficial use to which the water will be applied; 


(3) the location of the proposed well; 


(4) the name of the owner of the land on which the well will be located; 


(5) the amount of water applied for; 


(6) the place of the use for which the water is desired; and 
(7) if the use is for irrigation, the Saegeription of the land to be irrigated ‘and the name of 


fon owner of the land. 
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B. Ifthe well will be located on privately owned land and the applicant is not the owner of the 
land or the owner or the lessee of the mineral or oil and gas rights under the land, the application 
shall be accompanied by an acknowledged statement executed by the owner of the land that the 
applicant is granted access across the owner's land to the drilling site and has permission to oc- 
cupy such portion of the owner's land as is necessary to drill and operate the well. This subsection 
does not apply to the state or any of its political subdivisions. If the application is approved, the 
applicant shall have the permit and statement, executed by the owner of the land, recorded in the 
office of the county clerk of the county in which the land is located. 

C. No application shall be accepted by the state engineer unless it is accompanied ne all the 
information required by Subsections A and B of this section. 

D. Upon the filing of an application, the state engineer shall proceed i in accordance with the 
provisions of Section 1 [72-2-20 NMSA 1978] of this 2019 act regarding notice of the application. 
Any person, firm or corporation or other entity objecting that the granting of the application will 
impair the objector's water right shall have standing to file objections or protests. Any person, 
firm or corporation or other entity objecting that the granting of the:application will be contrary 
to the conservation of water within the state or detrimental to the public welfare of the state and 
showing that the'objector will be substantially and specifically affected by the granting of the ap- 
plication shall have standing to file objections or protests; provided, however, that the state or any 
of its branches, agencies, departments, boards, instrumentalities or institutions, and all political 
subdivisions of the state and their agencies, instrumentalities and institutions shall have stand- 
ing to file objections or protests. 

E. ‘After the expiration of the time for filing objections, if no objections have been filed, the state 
engineer shall, if the state engineer finds that there are in the underground stream, channel, ar- 
tesian basin, reservoir or lake unappropriated waters and that the proposed appropriation would 
not impair existing water rights from the source, is not contrary to conservation of water within 
the state and is not detrimental to the public welfare of the state, grant the application and issue 
a permit to the applicant to appropriate all or a part of the waters applied for, subject to the rights 
of all prior appropriators from the source. 

Ff. If objections or protests have been filed within the time prescribed in. the notice or if the 
state engineer is of the opinion that the permit should not be issued, the state engineer may deny 
the application without a hearing or, before the state engineer acts on the application, may order 
that a hearing be held. The state engineer shall notify the applicant of the action by certified mail 
sent to the address shown in the application. 


History: Laws 1931, ch. 131, § 3;.1941 Comp., § 77- beneficial use or where other water rights may be affected 
1103; Laws 1948, ch. 70, § 1; 1953 Comp., § 75-11-3; or if there is no such newspaper, then in some newspa- 
Laws 1967, ch. 308, § 2; 1971, ch. 184, § 3; 1983, ch, 2, § per of general circulation in the county in which the well 
2; 1985, ch. 201, § 7; 2001, ch. 26, § 2; 2019, ch. 88, § 6. will be located at least once a week for three consecutive 

Compiler's notes. — For cases dealing with applica- weeks, a notice that the application has been filed and 
tions for use of underground water, see notes to 72-12-1 that objections to the granting of the application may 
NMSA 1978. be filed within ten days after the last publication of the 

Cross references, — For penalty for using or appro- notice" and added "proceed in accordance with the provi- 
priating water without permit required hereunder, see 72- sions of Section 1 of this 2019 act regarding notice of the 
12-11 NMSA 1978. application". 

For replacement wells, see 72-12-22, 72-12-23 NMSA The 2001 amendment, effective June 15, 2001, in- 
1978. serted the proviso in Subsection D that requires public 

For supplemental wells, see 72-12-24 NMSA 1978. notification of a water appropriation in 1 the county of that 

For applications for the transportation and use of:public appropriation. 
waters outside the state, see 72-12B-1 NMSA 1978. The 1985 amendment inserted "or any other eniitn! 

For appeal de novo from decision, act or refusal to act of preceding "desiring to appropriate for" and substituted 
state executive officer or body in matters relating to water "beneficial use" for "irrigation or industrial uses" in the 
rights, see N.M. Const., art. XVI, § 5. first sentence of the introductory paragraph in Subsec- 

For publication of legal notice, see 14-11-1 NMSA 1978. tion A, inserted "place of the" preceding "use for which" in 

For the state engineer, see 72-2-1 NMSA 1978, Subsection A(6), and added the second, third and fourth 

The 2019 amendment, effective July 1, 2019, removed sentences in Subsection D. 
certain notice provisions and directed the state engineer » 
to proceed under the new notice provisions of Section 72- ; ANNOTATIONS 


2-20 NMSA 1978; and in Subsection D, deleted "cause to 
be published in a newspaper that is published and dis- ‘ 
tributed in the county where the well will be located and Halepica semen ah Hobbs usaas. fi rel. Resnols 
in each county where the water will be or has been put to 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500, 


Constitutionality. — Amendment requiring landown- 
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The 1967 amendment which permitted removal of pro- 
ceeding for application for use of underground water from 


jurisdiction of state engineer‘and placing of such proceed-' 


ing within original jurisdiction of the courts (since deleted 


by 1971 rewriting of this section) was unconstitutional as. 


violative of separation of powers doctrine of N.M.:Const., 
art. III, § 1; it was not validated by subsequent constitu- 
tional amendment which neither expressly nor impliedly 
ratified it, nor was it passed in anticipation of the subse- 
quent constitutional amendment, City of Hobbs v. State 
ex rel. Reynolds, 1970-NMSC-1338, 82.N.M..102, 476: P.2d 
500; Fellows v: Shultz, 1970-NMSC-071, 81 N.M. 496, 469 
P.2d.141. 

Laws 1927, ch: 182, § 5 (now repealed), providing for 
administration of act as to any underground waters upon 
petition signed by ten percent of users of such waters, did 
not delegate legislative power to petitioners in violation of 
N.M. Const., art. IV, § 1. Yeo v. Tweedy, 1929-NMSC-033, 
34 N.M. 611, 286 P. 970. 

Interstate usage of water can be Gontrolidd to 
same extent as intrastate usage. City of El Paso ex rel. 
Pub. Serv. Bd. v. Reynolds, 563: F, Supp. 379 (D.N.M. 1988). 

Total ban on interstate transportation of ground 
-water cannot be supported. — Taken as a whole, New 
Mexico's scheme of water regulation demonstrates a'gen- 
uine effort to promote optimum utilization of its diminish- 
ing water resources; This effort, which is unquestionably 
legitimate and highly important, may justify limited, non- 
discriminatory burdens‘on interstate commerce, but can- 
not support a total ban on the interstate transportation 
of ground water. City of El Paso ex rel. Pub, Serv: Bd. v, 
Reynolds, 563 F. Supp, 379 (D.N.M.'1988). . 

Municipal corporations are embraced in term 
"any corporation". City of Albuquerque v. pisses 
1962-NMSC-173, 71 N.M. 428,379 P.2d-738. 

Purpose of notice. oo Principal underlying stakubory 
requirement of application, notice and hearing is to insure 
that change proposed in application will not impair rights 
of other appropriators. City of Roswell v. Berry, 1969- 
NMSC-033, 80 N.M. 110, 452 P.2d 179, + © 

Authority of*state engineer is limited to public 
water, and so far as his denial of an application was 
based upon finding of impairment of rights of Pecos river: 
appropriators or other (privately owned) drain rights, his 
action was founded upon an error of law. Reynolds v. Wig- 
gins, 1964-NMSC-252, 74 N.M. 670, 397 P.2d 469, 

Jurisdiction and duties of state engineer with reference 
to streams and underground waters relates to public wa- 
ters, subject to use by prior appropriators. City of Albuquer- 
que v. Reynolds, 1962-NMSC-173, 71 N.M. 428, 379 P.2d 73. 

Water not already appropriated. — State engineer 
can only grant permits to appropriate waters which are 
not already appropriated. Templeton v. Pecos Valley Arte- 
sian Conservancy Dist., 1958-NMSC-131, 65 N.M. 59, 332 
P.2d 465. 

In determining whether to issue permit, the state 
engineer considers the applicant's application and grants 
it if there are unappropriated waters or if the proposed 
appropriation would not impair existing water rights from 
the source, is not contrary to the conservation of water 
within the state, and is not detrimental to the public wel- 
fare of the state. Hanson v. Turney, 2004-NMCA-069, 136 
N.M. 1, 94 P.3d 1. 

Claim outside jurisdiction of state engineer. — 
Claim of city that it owned appropriative right of such 
nature that it did not legally require the very permit for 
which application was made, is not contemplated by this 
section and for this reason alone could not lawfully have 
been considered by state engineer. City of Albuquerque v. 
Reynolds, 1962-NMSC-173, 71.N.M. 428, 379 P.2d 73. 

State engineer has authority to, approve appli- 
cation subject to conditions. City of Roswell v. Berry, 
1969-NMSC-033, 80 N.M. 110, 452’ P.2d 179. 


UNDERGROUND WATERS 


111 


72-12-3 


Power to impose: suitable conditions is inherent in 
broader power to'prohibit and may also be expressly cov- 
ered by portion of this’section providing that, under condi- 
tions set out, state engineer shall grant application and 
issue permit to applicant to appropriate "all or a part of 
the waters: applied for." City of Albuquerque v) Reynolds, 
1962-NMSC-173, 71 N.M, 428,879 P.2d 73, 

Authority to specify method of meeting condi- 
tions. — Having authority to condition approval, state 
engineer has authority to specify how condition is to be 
met under statute then in force. City of Roswell v. Berry, 
1969-NMSC-033, 80:N.M. 110, 452 P.2d 179. 

Consideration of prior, appropriations, — Al- 
though ‘state engineer cannot conduct proceeding to ad- 
judicate priorities of water rights, each time a permit is 
granted, he must consider all prior appropriations to de- 
termine whether or not'there are any unappropriated wa- 
ters; to that extent, he is required to consider prior appro- 
priations. Templeton v. Pecos Valley Artesian Conservancy 
Dist., 1958-NMSC-131, 65 N.M. 59, 332 P.2d.465, 

Duty to determine question of impairment. — In 
reaching decision in connection with application, state 
engineer has positive duty to determine whether existing 
rights would be impaired. City of Roswell v. Berry, 1969- 
NMSC-033, 80 N.M. 110; 452'P.2d 179. 

Impairment dependent on facts. — Whether there 
is an impairment of existing°water rights depends upon 
the facts of each case. City of Roswell v. Berry, 1969- 
NMSC-083, 80 N.M. 110, 452 P.2d 179. 

No "water right" arises from private property| 
pond. — Nowhere in Chapter 72, Article 12, is there any 
indication that a "water right" subject to impairment, and 
which provides standing to protest another's application 
for a permit, arises from the mere existence of a pond on 
private property. Town of Silver City v. Scartaccini, 2006- 
NMCA-009, 1388 N.M. 818, 126.P.3d 1177. 

Source of pond water.:— Unless shown’ otherwise 
by the person claiming some sort of a private right, the 
source of pond water, if no surface source is shown, is pre- 
sumed to be underground water that is shared by other: 
members of the public within the hydrologic model bound- 
ary. Town of Silver City v. Scartaccini,; 2006-NMCA-009, 
138 N.M. 813, 126 P.3d 1177. 

Applicants for use of waderground water have 
burden of proving that unappropriated water is avail- 
able and that granting of their applications will not im- 
pair existing rights. McBee v. Reynolds, a's Wplagipe cai 
74 N.M. 783, 399 P.2d 110. 

City as applicant for appropriation has burden of prov- 
ing that its-proposed well field would not impair existing 
rights. City of Roswell v. Berry, 1969-NMSC-033, 80 N.M. 
110, 452 P.2d 179. 

Lowering of wells not necessarily impairment. 
— Finding that lowering of wells as result of city's ap- 
propriation of water would be of "negligible effect" on sur- 
rounding artesian wells did not require determination, as 
matter of law, that chemical quality of water in protes- 
tant's artesian wells would be impaired by lowering of wa- 
ter level in those wells by less than 0.16 feet: City of Ro- 
swell v. Berry, 1969-NMSC-033, 80'N.M. 110, 452 P.2d 179. 

Name on application. — Application for permit to ap- 
propriate public waters need not be in name of particular 
person or names of all standing to benefit from beneficial 
use of such waters. Mathers v. Texaco, Inc., 1966-NMSC- 
226, 77 N.M. 239, 421 P.2d 771. 

Priority of right. —,Landowner who lawfully began 
developing underground water right and completed it 
with reasonable diligence acquired a water right with pri- 
ority date as the initiation of his work even though the 
lands involved were placed within declared artesian basin 


‘before work was finished and water put to beneficial use. 


State ex rel. Reynolds v. Mendenhall, asthe 083, 68 
N.M. 467, 362 P.2d 998. 
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Damage suit. — Water right owner is not restricted to 
hearing before the state engineer and appeal therefrom 
as exclusive remedy against impairment of his right. by 
another; he has legal right to seek protection of or redress, 
including damages, for impairment of his water rights by 
another without first exhausting all administrative pro- 


cedures available to him. Tevis v. McCrary, 1963-NMSC- 


084, 72 N.M. 184, 381 P.2d 208, appeal after remand, 
1965-NMSC-051, 75 N.M. 165, 402. P.2d 150. 

Water rights separate property of wife. — Evidence 
in divorce action supported conclusion that certain prop- 
erty, including water rights stemming from. permits is- 
sued by state engineer to appropriate underground water, 
perfected by the drilling of wells, were separate property 
of the wife and not community property. Paschall v. Pas- 
chall, 1968-NMSC-100, 79 N.M. 257, 442 P.2d.569. 

Estancia Basin, — Because the Estancia Basin is a 
declared basin, applicant, who wished to appropriate wa- 
ter from the basin, had to apply for a permit to appropri- 
ate water. Hanson v. Turney, 2004-NMCA-069, 136 N.M. 
1,94 P.3d 1. 

"Description" of land contemplated by section is 
legal description and survey would be necessary. 1957- 
58 Op. Att'y Gen. No, 58-95. 

Purpose of notice. — Intention of this law is to give 
interested persons ten days. after publication of notice in 
which to file protests to filed applications. 1937-38 Op. 
Att'y Gen. No. 37-1684. 

Application not required for slight variation in 
place of use. — State engineer need not require appli- 
cation and publication of notice of change of place of use 
of underground waters when description of land actually 
irrigated varies only slightly from that shown on original 
application; however, should there be substantial varia- 
tion or should acreage irrigated be noncontiguous to that 
shown on original application, then another application 
should be required. 1961-62 Op, Att'y Gen, No. 61-73. 

Determination of substantiality of variation. — 
Duty of state engineer to enforce statutes carries with it 
responsibility to determine whether variation is substan- 
tial enough to require new application; in exercise of this 
responsibility, state engineer must use reasonable discre- 
tion. 1961-62 Op. Att'y Gen. No. 61-73. 

Appropriation determined case by case, —:There 
is no statutory authority for state: engineer to "declare" 
that no unappropriated water exists in an underground 
basin; under present law, the engineer must, and does, de- 
termine whether unappropriated water exists on a case 
by case basis. 1973 Op. Att'y Gen. No. 73-23. 

Consideration of prior appropriations. — Each time 
application for permit to appropriate underground water 
is lodged before state engineer, he has duty to consider all 
prior appropriations to. determine whether or not there are 
unappropriated waters. 1973 Op. Att'y Gen. No, 73-23. 

Applicants for use. of underground water have 
burden of proof. — Burden is upon applicant to demon- 
strate that unappropriated water exists or that no impair- 
ment of existing rights would be caused. 1973 Op. Att'y 
Gen. No, 73-23. 


engineer's water rights dedication practice and procedure 
imposing a condition on the groundwater permit requir- 
ing that.at some future time the applicant acquire and 
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retire a specified amount of surface water rights in ‘the 
related stream system is unlawful because it precludes 
full consideration of public welfare. and water conserva- 
tion resulting in:an impairment of existing water rights 
atthe time the new conditional water right is approved, 
since the rights are not identified until:the permit is is- 
sued, preventing public notice and comment. 1994 Cn 
Att'y Gen; No. 94-07. 

Nonconsumptive appropriation to be apeiersile 
— Even if no unappropriated water exists in an under- 
ground reservoir, an application for a new appropriation 
must, nevertheless be approved, provided that it involves 
a nonconsumptive use of water, i.e., one that causes no net. 
depletion of water in the reservoir and, therefore, does not 
impair existing rights. 1973 Op. Att'y Gen. No. 73-23. 

Law reviews. — For essay, "Water, Theology, and the 
New Mexico Water Code," see 48 Nat. Resources J. 227 
(2008). 2). 

For student article, "Defining the Public Interest: Ad- 
ministrative: Narrowing and Broadening of the Public 
Interest in. Response to the Statutory Silence: of Water 
Codes," see’50 Nat. Resources J. 255 (2010). 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7, 
Nat. Resources J. 599 (1967). 

For comment on geothermal energy and water law, see 
19 Nat. Resources J. 445 (1979). 

For note, "New Mexico State Engineer Issues Orders on 
Mine Dewatering," see 20 Nat. Resources J. 359 (1980). 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J. 625 (1980). 

For comment, "New Mexico's Mine Dewatering Act: The 
Search for Rehoboth," see 20 Nat. Resources J. 653 (1980). 

For article, "Reasonable Groundwater Levels Under the 
Appropriation Doctrine: The Law and Underlying Eco- 
nomic Goals," see 21 Nat. Resources J: 1 (1981). 

For article, ''New Mexico Water Law: An Overview and 
Discussion: of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

For article, "Centralized Decisionmaking in ‘the Admin: 
istration of Groundwater Rights: The Experience of Ari- 
zona, California and New Mexico and Suggestions for the 
Future," see 24 Nat. Resources J. 641 (1984). 

For article, "The Law of Prior Appropriation: Possible 
Lessons for Hawaii," see 25 Nat. Resources J. 911 (1985). 

For note, "Recent Developments in the El Paso/New 
Mexico Interstate.Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223 (1989). 

For article, "A Survey of the Evolution of Western Water 
Law in Response to Changing Economic and Public Inter- 
est Demands," see 29 Nat. Resources J. 347 (1989). 

For note, "The Milagro Beanfield War Revisited in 
Ensenada Land & Water Ass'n v. Sleeper: Public Welfare 
Defies Transfer of Water Rights," see 29 Nat. Resources J. 
861 (1989). 

For article, "The Administration of the Middle Rio 
Grande Basin: /1956-2002," see 42 Nat. Resources J. 939 
(2002). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 152,.153.. 

93 C.J.S. Waters § 180. 


72-12-3.1. Certain eho isidl water; finding; grant of permits; ray 


exceptions. 


A. The state of New Mexico recognizes that with respect to ground water hydrologically related 
to the Rio Grande at or below Elephant Butte dam there is a deficiency of hydrologic information, 
the amount sought to be appropriated in pending applications far exceeds available supplies and 
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the allocation of-surface water between the states of New Mexico and: Texas needs further clarifi- 
cation. | 

B. In the interest of ensuring competent administration of the ground water hydrologically 
related to the Rio Grande at or below Elephant Butte dam, a stay is declared on the granting of 
permits with respect to all pending and future applications to appropriate unappropriated ground 
water from aquifers hydrologically related to the Rio Grande at or below Elephant Butte dam. The 


stay shall be for a period of two years commencing on the effective date of this act. 
C. Nothing in this section shall preclude the granting of permits: 
(1) to appropriate unappropriated ground water for public health emergencies; 
(2), to appropriate unappropriated ground water for domestic, stock water and other uses 


pursuant to Section 72-12-1 NMSA 1978; or 


(3) to replace or change the location of existing wells. 


‘History: Laws 1984, ch. 113, §1. 
ANNOTATIONS 


Stay in grant of ground water appropriation 
held unconstitutional. — Two-year stay in the grant- 
ing of new appropriations of ground water hydrologically 


related to the Rio Grande at or below Elephant Butte, i.e., — 
the Hueco and Mesilla Basins, has an illegitimate protec- 
tionist purpose and is facially unconstitutional as imper- 
missibly burdening interstate commerce. City of El Paso 
ex rel. Pub. Serv, Bd. v. Reynolds, 597 F. Supp. 694 (D.N.M, 
1984), 


72-12-4. [Existing water rights recognized. | 


Existing water rights based upon application to beneficial use are hereby recognized. Nothing 
herein contained is intended to impair the same or to disturb the priorities thereof. 


History: Laws 1931, ch. 181, § 4; 1941 Comp., § 77- 
1104; 1953 Comp., § 75-11-4. 


ANNOTATIONS 


"Based upon". — Term "based upon" includes entire 
procedure necessary to accomplish beneficial use of wa- 
ter, initiation of right to final act of irrigating land. State 
ex rel. Reynolds v. Mendenhall, 1961-NMSC-083, 68 N.M. 
467, 362 P.2d 998. 

"Beneficial use" is measure and limit to right to use 
of waters covered by this act. State ex rel. Reynolds v. Men- 
denhall, 1961-NMSC-083, 68 N.M. 467, 362 P.2d 998. 

Section protects rights which were initiated be- 
fore enactment thereof. City of Albuquerque v. Reyn- 
olds, 1962-NMSC-173, 71 N.M. 428, 379 P.2d 73. 

Rights recognized. — Section is not limited to recog- 
nition of rights to water which had previously been put to 
beneficial use; it also recognizes rights "based upon appli- 
cation to beneficial use." State ex rel. Reynolds v. Menden- 
hall, 1962-NMSC-173, 68 N.M. 467, 362.P,.2d 998, 

Sections compared. — Substance and intent of this 
section and Section 72-9-1 NMSA 1978 is the same. State 
ex rel, Reynolds v. Mendenhall, 1962-NMSC-173, 68.N:M. 
467, 362 P.2d 998. 


Only unappropriated waters subject to appro- 
priation. — State engineer can only grant permits to 
appropriate waters which are not.already appropriated. 
Templeton v. Pecos Valley Artesian Conservancy Dist., 
1958-NMSC-131, 65 N.M. 59, 332 P.2d 465. 

Test for establishing water rights under this section 
requires the developer to: (1) legally commence drilling 
a well prior to declaration. of the basin; (2) proceed dili- 
gently to develop the water pursuant to a plan; and (3) 
apply the water to beneficial use. State ex rel. Reynolds v. 
Rio Rancho Estates, Inc., 1981-NMSC-017, 95 N.M. 560, 
624 P.2d 502. 

Priority of right. — Landowner who lawfully began 
developing underground water right and completed it 
with reasonable diligence acquired water right with pri- 
ority date as initiation of his work even though lands in- 
volved were placed within declared artesian basin before 
work was finished and water put to beneficial use. State 
ex rel. Reynolds v. Mendenhall, 1961-NMSC-083, 68 N.M. 
467, 362 P.2d 998, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters § 261. 

93 C.J.S. Waters §§ 188, 184. 


72-12-5. [Declaration of beneficial use; verification; recording. | 


Any person, firm or corporation claiming to be the owner of a vested water right from any of the 
underground sources in this act [72-12-1 through 72-12-10. NMSA 1978] described, by application 
of waters therefrom to beneficial use, may make and file in the office of the state engineer a dec- 
laration in a form to be prescribed by the state engineer setting forth the beneficial use to which 
said water has been applied, the date of first application to beneficial use, the continuity thereof, 
the location of the well and if such water has been used for irrigation purposes, the description of 
the land upon which such water has been so used and the name of the owner thereof. Such declara- 
tion shall be verified but if the declarant cannot verify the same of his own personal knowledge he 
may do so on information and belief. Such declarations so filed shall be recorded at length in the 
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office of the state engineer and may also be recorded in the office of the county clerk of the county 
wherein the well therein described is located. Such records or copies thereor officially certified 
shall be prima facie RGAE of the, truth of their contents. 


‘History: Laws 1931, ch. 131, § 5; 1941 Cama, § 77- aairiaps waters are depleted. In. re Langenegger, 1958- 


1105; 1953 Comp., § 75-11-5. NMSC-073, 64 N:M. 218, 326 P.2d 1098, 

Cross references. — For filing and recording of Priority date. — Landowner who lawfully began de- 
changes of ownership in water rights, see 72-1-2.1 NMSA ~ veloping underground water right and completed it with 
1978. reasonable diligence acquired water right with priority 

For self-authentication of certified copies, of public re- date as initiation of his work even though lands involved 
cords, see Paragraph D of Rule 11-902 NMRA, were placed within declared artesian basin before work 

For proof of official records, see Rule 11-1005 NMRA. was finished and water’ put' to beneficial use. State ex rel. 

For state engineer, see 72-2-1 NMSA 1978. Reynolds v, Mendenhall, 1961-NMSC-083, 68 N.M.°467, 

862 P.2d 998. ., 
ANNOTATIONS Refusal not adjudication. — The state engineer's re- 


fusal to accept amended declarations was not an adjudica- 
tion of utility's water rights. Hidorado Utils., Inc: v. State 
ex rel, D'Antonio, 2005-NMCA-041, 137 N.M. 268, 110 P.3d 


Refusal to accept amended declarations. — The 
state engineer has the discretion to refuse to accept 
amended declarations of non-vested water rights. Hido- 


rado Utils., Inc. v. State ex rel. D'Antonio, 2005-NMCA- 76, cert, denied, 2005-NMCERT-004, 187 N.M. 454, 112 
041, 137 N.M. 268, 110 P.3d 76, cert, denied, 2005-NM- P.Sd 1111, 
CERT-004, 137 N.M. 454, 112 P.3d 1111, Prima facie evidence of claim. — This section, has 


Drainage waters are private and not subject to the purpose and effect of making, the declaration. of ben- 


jation: L 958-NMSC-073, 64 eficial use of ground water prima facie evidence of the 
SENT ER Eh Te > es . in ( claim, Eldorado Utils,, Inc. v. State ex rel. D'Antonio, 


Use of drainage water not basis for appropria- 2005-NMCA-041, 137 NM. 268, 110 P.3d 76, cert. denied, 
tion. — Use of drainage water for irrigation of lands by 2005-NMCERT-004, 137 N.M. 454, 112 P.dd 1111. 


applicant.and his predecessors may not be made basis for Am. Jur, 2d, A.L.R. and C.J.S. references. — 93 
right to appropriate public waters of this state, although C.J.S. Waters §176. — 


72-12-6. [Former declarations valid.| 


Declaratiohs heretofore filed in substantial compliance with Section 5 [72-12-5 NMSA 1978] 
hereof shall be recognized as of the same force and effect as if filed after the taking effect of this act 
[72-12-1 through 72-12-10 NMSA 10781; 


History: Laws 1931, ch. 131, § 6; 1941 Comp., § 77- 
1106; Tyee Comp., § 1B 11-6. 


72-12-7. Change of location of well; change in use on application; 
temporary change. 


A. The owner of a water right may change the location of his well or change the use of the 
water, but only upon application to the state engineer and upon showing that the change will not 
impair existing rights and will not be contrary to the conservation of water within the state:and 
will not be detrimental to the public welfare of the state. The application may be granted only after 
such advertisement and hearing as are prescribed in the case of original applications, 

B. When the owner of a water right applies for a temporary change of not to exceed one year for 
not more than three acre-feet of water to a different location or to a different use, or both, the state 
engineer shall make an investigation and, if the change does not permanently impair any vested 
rights of others, he shall.enter an order authorizing the change. If he finds that the change sought 
might impair vested rights, he shall order advertisement and hearing as in other cases. 

C.. If objections or protests have been filed within the time prescribed in the notice or if the 
state engineer is of the opinion that the permit should not be issued, the state engineer may deny 
the application or, before he acts on the application, may order that a hearing be held. He shall 
notify the Sohne ae of his settee by certified mail sent to the address shown in ce Pymete c 


rot 


History: ay 1931, ch. 131, § 7;,1941 Cm | 5 77- Cross references. — For feutrenltiie of original ap- 
1107; Laws 1953; ch. 60, § 1; 1953 Comp., § 75-11-7;._. propriation applications, see 72-12-3 NMSA 1978, ee 
Laws 1967, ch. 308, § 3; 1971, ch. 134, § 4; 1985, ch. For penalty for unauthorized change of well location, see 
201, § 8. 12 12-11 NMSA 1978. ' ag 
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For authorization of drilling of replacement well or sup- 
plemental well prior to application and/or publication and 
hearing under certain emergency situations, see 7 2- 12-22 
to 72-12-24 NMSA 1978. 

For appeal de novo from decision, act or refusal to act of 
state executive officer or body:in matters — to water 
rights, see N.M. Const., art. XVI, § 5... 

For the state engineer, see 72-2-1 NMSA 1978. 

The 1985 amendment added "and will not be contrary 
‘to the conservation of water within the state and will not 
be detrimental to the public welfare of the state" at the 
end of the first sentence in Subsection A. 


ANNOTATIONS 


Transfer from surface to groundwater rights. — 
As long as the net depletion from groundwater pumping 
is offset by retirement of surface rights for the system as 
a whole, there is no new appropriation of basin water and 
an application to change the diversion point and place and 
purpose of use from surface water rights to groundwater 
rights within the same basin is not a new appropriation. 
Montgomery v. Lomos Altos, Inc., 2007-NMSC-002, 141 
N.M. 21, 150 P.3d 971. . 

In a fully-appropriated basin, new depletions 
do not automatically constitute impairment as a 
matter of law. Montgomery v. Lomos Altos, Inc., 2007- 
NMSC-002, 141 N.M. 21, 150 P.3d 971. 

The state engineer must consider all declared wa- 
ter rights at the move-to location in the impairment 
analysis or extinguish non-party declarants' water 
rights. Montgomery v. Lomos Altos, Inc., 2007-NMSC- 
002,141 N.M. 21, 150 P.3d 971. 

Constitutionality. — The 1967 amendment to this 
section (deleted by the 1971 amendment) providing for 
district court de novo review of state engineer's decision, 
was unconstitutional in that it violated separation of pow- 
ers doctrine of N.M. Const., art. ITT, § 1, and was not vali- 
dated by subsequent adoption of N. M. Const., art. XVI, $5. 
Fellows v. Shultz, 1970-NMSC- 071, 81 N.M. 496, 469 P2d 
141. 

Section not confiscatory. — Reasonable limitations 
on well location changes imposed by this section do not 
have effect of confiscating vested rights. State ex rel. Reyn- 
olds v. Fanning, 1961-NMSC-058, 68 N.M. 318, 361 P.2d 
721; State ex rel. Reynolds v. Mitchell, 1959-NMSC- 073, 66 
NM. 212, 345 P.2d 744, 

Legislative presumption in enacting Subsection 
A. — It is presumed that the legislature was aware of the 
state's significant body of water law when it enacted Sub- 
section A of this section. Hanson v. Turney, 2004-NMCA- 
069, 136 N.M. 1, 94 P.3d 1. 

Waters of declared underground water basin 
belong to public of state of New Mexico, are subject to 
appropriation for beneficial usé in accordance with appli- 
cable law and may be available to supplement established 
rights to waters of basin under proper circumstances and 
through following established procedures. Coldwater Cat- 
tle Co. v. Portales Valley Project, Inc., 1967-NMSC- 089, 78 
N.M. 41, 428 P.2d 15. 

Term "water right" is ambiguous. Hanson v. Turney, 
2004-NMCA-069, 186 N.M.1,94P3d1. ” 

It is ‘presumed that legislature intended term 
“water right" should be construed consistently with 
the state's significant body of law, and if the legislature 
had intended a different interpretation of "water right" 
the legislature would have clearly expressed it. Hanson v. 
Turney, 2004-NMCA-069, 136 N.M. 1, 94 P.3d 1. : 

Water right is property right and inherent therein 
is right to, change place of diversion, storage or use of the 
water, if rights of other water users will not be injured 
thereby. Clodfelter v, Reynolds, 1961-NMSC-003, 68 N.M. 
61, 358 P.2d 626. ' 


UNDERGROUND WATERS 
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Right subject to conditions. — Although right to 
change point of diversion or place of use is inherent prop- 
erty right incident to ownership of water rights, it is ‘a 
right subject to conditions; it cannot impair other existing 
rights and it may be enjoyed only in accordance with stat- 
utory procedure. Durand v. Reynolds, 1966- NMSC-118;.75 
N.M.-497, 406 P.2d 817. 

Effect of statutes restrictive. — Statutes governing 
change in point of diversion or change in well location 
do not grant, but rather, restrict right of appropriator to 
change point'of diversion or well location. Public Serv. Co. 
v. Reynolds, 1960-NMSC-137, 68) N.M. 54, 358 P.2d 621; 
In re Brown, 1958-NMSC-113; 65 N.M. 74, 332 P.2d 475. 

Appropriation of unappropriated waters is not 
involved in approval or rejection of application filed pur- 
suant to this section. Mathers v, Texaco, Inc., 1966-NMSC- 
226, 77 N.M. 239, 421 P.2d 771. 

Purpose of requirements. — Principal underlying 
statutory requirements of application, notice and hear- 
ing is to insure that change proposed in application: will 
not impair rights of other appropriators. City of Roswell v. 
Berry, 1969-NMSC-033, 80 N.M. 110, 452 P.2d 179; In re 
Brown, 1958-NMSC-113, 65 N.M.74, 332 P.2d 475. 

Issue of impairment. — Issue in proceedings hereun- 
der is whether approval of application would impair exist- 
ing rights, which issue state engineer has positive duty to 
determine. City of Roswell v. Berry, 1969-NMSC- 033, 80 
N.M: 110, 452 P.2d 179, 

The question of impairment of existing rights is a mat- 
ter which must generally depend upon each application, 
and to attempt to define the same would lead to severe 
complications. U.S. v. Plains Elec. Generation & Transmis- 
sion Coop., 1988-NMCA-011, 106'N.M. 775, 750 P.2d 475. 

Legislature did not intend to qualify term "im- 
pairment" by adding "substantial" thereto. Heine v. Reyn- 
olds, 1962-NMSC-002, 69 N.M. 398, 367 P.2d 708. 

Impairment dependent on facts. — Whether there 
is an impairment of existing water rights depends upon 
facts of each case. City of Roswell v. Berry, 1969-NMSC- 
033, 80 N.M. 110, 452 P.2d 179. 

Distinction between holders and owners. — The 
legislature was aware of the distinction between holders 
of permits and owners of water rights. Hanson v. Turney, 
2004-NMCA-069, 136 N.M. 1, 94 P.3d 1. 

The absence of any reference to permit holders in Sub- 
section A of this section is compelling evidence that the 
legislature did not intend to allow permit holders who 
had not yet applied any water to beneficial use to be con- 
sidered owners of a water right. Hanson v. Turney, 2004- 
NMCA-069, 136 N.M. 1,94 P.3d 1. 

Where plaintiff took the:initial step to obtain a water 
right, and had a right to appropriate water, her permits 
alone do not establish that she is the owner of a "water 
right" as that term is used in Subsection A of this section. 
Hanson v. Turney, 2004-NMCA-069, 136 N.M. 1, 94 P.3d 1. 

Burden on applicant to prove negative impair- 
ment. — Applicant has burden of proving that granting of 
its application would not impair existing rights of others. 
In re City of Roswell, 1974-NMSC-044, 86 N.M. 2495522 
P.2d 796; Spencer v. Bliss, 1955-NMSC-066, 60 N.M. 16, 
287 P.2d 221; In re Hobson, 1958-NMSC-114, 64. N.M. 462, 
330 P.2d 547; Heine v. Reynolds, 1962-NMSC-002, 69 N.M. 
398, 367 P.2d 708; Durand v. Reynolds, 1965-NMSC-118, 
75 N.M. 497, 406 P2d 817; City of Roswell v. Berry, 1969- 
NMSC-033, 80 N.M. 110, 452 P.2d 179. 

Engineer's duty to determine issue. — State en- 
gineer had positive duty to determine if existing rights 
would be impaired; and having found that they would be, 
there was no necessity under this section to further deter- 
mine degree or amount of impairment. Durand v. Reyn- 
olds, 1965-NMSC-118, 75° N:M. 497, 406 P.2d 817; Heine 
v. Reynolds, 1962-NMSC-002, 69 N.M.-398, 367 P.2d 708. 
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Public policy strongly discourages application of 
estoppel against state engineer where the waters of 
the State are involved. Hanson v. Turney, 2004-NMCA- 
069, 186 N.M. 1, 94 P.3d 1. 

Delay alone would not constitute did process 
violation. — Where plaintiff complains that it took five 
years for the state engineer to deny her applications, and 
another three years for the district court to decide her 
appeal, delay alone would not constitute a due process 
violation entitling her to have her applications granted. 
Hanson v, Turney, 2004-NMCA-069, 136 N.M..1, 94 P.3d 1. 

Degree of impairment immaterial. — District court 
was under no duty to find degree of impairment which 
would result if application were granted as once it deter- 
mined that applicant had failed to prove there would be 
no impairment to existing rights, it had duty to deny ap- 
plication. In re City of Roswell, 1974-NMSC-044, 86 N.M. 
249, 522 P.2d 796. 

Change in water class creates inference of im- 
pairment. — Although it is clear that all factors must 
be considered on a.case-by-case basis, a change in water 
quality from Dregne and Maker class 1 to class 2 (or from 
class 2 to class 3) that would result from the granting of 
a permit creates a strong inference of impairment. Stokes 
v. Morgan, 1984-NMSC-032, 101 N.M. 195, 680 P.2d 335. 

Minimal increase in salinity not necessarily im- 
pairment. — New withdrawals which cause a minimal 
acceleration in the rate of saltwater intrusion or a mini- 
mal increase in salinity do not constitute impairment as 
a matter of law. Stokes v. Morgan, 1984-NMSC-032, 101 
N.M, 195, 680 P.2d 335. « 

Proof of no impairment. — A showing of no impair- 
ment may be founded on two separate bases: (1) the pro- 
posed increase in pumping will not significantly acceler- 
ate the rate’ of intrusion of poor quality water, or (2) the 
quality of intruding water is still good enough to be used 
for existing purposes. Stokes v. Morgan, 1984-NMSC-032, 
101 N.M. 195, 680 P.2d 335. 

Lowering of wells. — Finding that lowering of wells 
as result of city's appropriation of water would be of "neg- 
ligible effect" did not. require determination; as matter of 
law, that chemical quality of water in protestant's arte- 
sian wells would be impaired by lowering of water level in 
those wells by less than 0.16 feet. City of Roswell v. Berry, 
1969-NMSC-033, 80 N.M. 110, 452 P.2d 179. 

Lowering of water table. — Lowering of water ta- 
ble does not necessarily constitute impairment of water 
rights of adjoining appropriators, as whether there is im- 
pairment depends upon facts of each case. In re City of 
Roswell, 1974-NMSC-044, 86 N.M. 249, 522 P.2d 796. 

Denial justified on finding of impairment. — Where 
finding of impairment. of existing rights was supported by 
substantial evidence, state engineer was justified in de- 
nying applicants' applications. Durand v. Reynolds, 1965- 
NMSC-118, 75 N.M. 497, 406 P.2d 817. 

Procedure requisite for well location change. 
— Owner cannot change location of well used to irrigate 
tract with vested right without following statutory proce- 
dure. State ex rel. Reynolds v..Mitchell, 1959-NMSC-0738, 
66 N.M. 212, 345 P.2d 744. 

No authority to condition change of place of use 
of private water. — The state engineer, in granting a 
permit for a change of place of use, and after determining 
that the change of place of use will not impair existing 
rights, may not apply conditions which require that sew- 
age effluent resulting from the use of the water.must be 
returned. to,a natural water course, because the effluent 
is private water. Reynolds v. City of Roswell, 1982-NMSC- 
133, 99 N.M, 84, 654 P.2d 537. 

Application to change use properly denied, — 
Where person had.two permits to appropriate water but 
never put the water to beneficial)use, and then filed ap- 
plications to change the use from irrigation to subdivision 
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use, the state engineer properly denied her requests, rea- 
soning the failure to put the water to beneficial use meant 
that there was no "water right" to be changed. Hanson v. 
Turney, 2004-NMCA-069, 136 N.M. 1, 94 P.3d 1. 

Emergency permit not authorized. — State engi- 
neer has neither express nor implied authority to issue 
emergency permit for change in well location. In re Brown, 
1958-NMSC-113, 65 N.M. 74, 332 P.2d 475... 

Prior hearing contemplated. — Section contem- 
plates application, notice, hearing and approval prior to 
change in well location. In re Brown, 1958- aS 1138, 65 
N.M. 74, 332 P.2d 475. 

Unauthorized change misdemeanor. — Where ap- 
propriator changes well location prior to application, pub- 
lication and hearing he is liable to prosecution under Sec- 
tion 72-12-11 NMSA 1978, whether or not such change in 
location is subsequently approved by state engineer. Jn re 
Brown, 1958-NMSC-1138, 65 N.M. 74, 332 P.2d 475. ' 

Water right forfeited after illegal change in 
well location. — Unauthorized change in well loca- 
tion is a misdemeanor and if owner of vested water 
right changed location of his well after August 21, 1931, 
without following statutory procedure, and thereafter 
irrigated from new well for four consecutive years, it 
resulted in legal forfeiture of his water right. State ex 
rel, Reynolds v. Fanning, 1961-NMSC-058, 68 N.M. 313, 
361 P.2d 721. 

Unauthorized change in well location is a misdemeanor 
and where owner of 40-acre vested water right changed 
location of his well after date basin was declared, without 
following statutory procedure, and thereafter irrigated 
from new well for four consecutive years, it resulted in 
legal forfeiture of his water right. State ex rel. Reynolds 
v. Mitchell, 1959-NMSC-073, 66. N.M. 212, 345 P.2d 744. 

Subsequent approval cures defect. — When ap- 
propriator has unlawfully changed well location without 
following statutory procedure, subsequent determination 
by. state engineer, after notice and hearing, that rights of 
other water users will not be impaired, cures original de- 
fect in procedure. In re Brown, 1958-NMSC-113, 65 N.M. 
74, 332 P.2d 475. 

State engineer has authority to approve appli- 
cation subject to conditions. City of Roswell v, Berry, 
1969-NMSC-033, 80 N.M. 110, 452 P.2d 179, 

State engineer initially, and district court on appeal de 
novo, had authority to approve the appellant's application 
subject to conditions necessary to prevent impairment of 
existing rights. In re City of Roswell, 1974-NMSC-044, 86 
N.M. 249, 522 P.2d 796. 

State engineer has authority to specify. how conditions 
he imposes are to be met. City of Roswell v. Berry, 1969- 
NMSC-033, 80 N.M. 110, 452 P.2d 179. 

Ownership of proposed location. — This section and 
Section 72-12-24 NMSA 1978 do not intimate that owner- 
ship of land to which point of diversion is to be changed is 
condition precedent to right to apply for authority to effect 
such change. Coldwater Cattle Co. v. Portales Valley Proj- 
ect, Inc., 1967-NMSC-089, 78 N.M. 41, 428 P.2d 15. 

Application filed by nonprofit corporation which limited 
membership to property owners residing within boundar- 
ies of underground water basin who owned valid water 
rights therein for supplementation of such water rights 
as well as partial change of point of diversion on land not 
owned by the members was not constructive trespass, nor 
did such filing cast any cloud on title to land upon which 
supplemental wells were to be drilled. Coldwater Cattle 
Co. v. Portales Valley Project, Inc., 1967-NMSC-089, 78 
N.M. 41, 428 P.2d 15. 

Right of entry required for construction. — Fil- 
ing of application for drilling wells did not authorize ap- 
plicant to enter upon land of another to sink wells or to 
construct canals or ditches; such right could not be exer- 
cised without lawful right of entry. Coldwater Cattle Co. v. 
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Portales Valley Project, Inc., 1967-NMSC-089, 78 N.M. 41, 
428 P.2d 15. 

Agent for owners. — Fact that nonprofit corporation, 
membership in which was limited to property owners resid- 
ing within boundaries of underground water basin who owned 
valid water rights therein, did not own any water rights, did 
not affect corporation's capacity to act as agent in behalf of 
member owners. Coldwater Cattle Co, v. Portales Valley Project, 
Ine., 1967-NMSC-089, 78 N.M. 41, 428 P.2d 15. 

Procedure requisite for well location change. 
— State engineer may not allow replacement well to be 
drilled within 200 feet of original well without following 
notice procedure :as set: forth in this section. 1959-60. Op. 
Att'y Gen. No, 59-05. 

-Commingling of waters. — In order to commingle 
waters, applicant would have to file application for change 
of place of use of both artesian well and shallow well; state 
engineer could approve applications subject to such condi- 
tions as reasonably were necessary to insure that there 
would not be increased use of water from either aquifer 
1959-60 Op. Att'y Gen, No, 59-60. 

Law reviews. — For article, "The Energy-Water 
Nexus: Socioeconomic Considerations and Suggested Le- 
gal Reforms in the Southwest," see 50 Nat. Resources J. 
563 (2010), 
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For comment on Mathers v. Texaco, Inc., 77 N.M. 239, 
421 P.2d 771 (1966), see 7 Nat. Resources J. 433 (1967). 

For note, "Common Law Remedies for Salt Pollution," 
see 15 Nat. Resources J. 3853 (1975). 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat: Resources J. 625 (1980). 

For comment, "New Mexico's Mine Dewatering Act: The 
Search for Rehoboth," see 20 Nat. Resources J. 653 (1980), 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources. J. 
1045 (1982). 

For article, "The Political Economy of Institutional 
Change: A Distribution Criterion for) Acceptance of 
Groundwater Rules,” see 25 Nat. Resources J. 867 (1985). 

For article, "The Law of Prior Appropriation: Possible 
Lessons for Hawaii,” see 25 Nat. Resources J. 911 (1985). 

For article, Transfer of Water Rights," see 29.Nat. Re- 
sources J. 457 (1989). 

For note, "The Milagro Beanfield War Revisited in 
Ensenada Land & Water Ass'n v, Sleeper: Public Welfare 
Defies Transfer of Water Rights," see 29 Nat. Resources J. 
861 (1989). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters § 332. 

93 C.J.S. Waters § 188. 


A. When for a period of four years the owner of a water right in any of the waters described in 
Sections 72-12-1 through 72-12-28 NMSA 1978 or the holder of a permit from the state engineer to 
appropriate any such waters has failed to apply them to the use for which the permit was granted 
or the right has vested, was appropriated or has been adjudicated, the water rights shall be, if the 
failure to beneficially use the water persists one year after notice and declaration of nonuser given 
by the state engineer, forfeited.and the, water so unused shall revert to the public and be subject 
to further appropriation; provided that the condition of notice and declaration of nonuser shall not 
apply to water that has reverted to the public by operation of law prior to June 1, 1965. 

B. Upon application to the state engineer at any time anda proper showing of reasonable 
cause for delay or for nonuse or upon the'state engineer finding that it ‘is'in the public interest, 
the state engineer may grant extensions of time, for a period not to exceed three years for each 
extension, in which to apply to beneficial use the water for which a permit to appropriate has been 
issued or a water right has vested, was appropriated or has been adjudicated. 

C. Periods of nonuse when irrigated farm lands are placed under the acreage reserve program 
or conservation reserve program provided. by the federal Food Security Act of 1985, P.L. 99-198, 
shall not be computed as part of the four-year forfeiture period. 

D. Periods of nonuse when water rights are acquired and placed in a state engineer-approved 
water conservation program by an individual or entity that owns water rights, an artesian conser- 
vancy district, a conservancy district, a soil and water conservation district organized pursuant to 
Chapter 73, Article 20 NMSA 1978, an acequia or community ditch association organized pursu- 
ant to Chapter 73, Article 2 or 3 NMSA 1978, an irrigation district organized pursuant to Chapter 
73, Articles 9 through 13 NMSA 1978 or the interstate stream commission shall not be computed 
as part of the four-year forfeiture statute. 

E. A lawful exemption from the requirements of beneficial use, either by an extension, of time 
or other statutory exemption, stops the running of the four-year period for the period of the exemp- 
tion, and the period of exemption:‘shall not be included in computing the four-year period. 

F. Periods‘of nonuse when water rights are acquired by incorporated municipalities or counties 
for implementation of their water development plans or for preservation of municipal or county 
water supplies shall not be computed as part of the four-year forfeiture statute. 

G. Periods of nonuse when the nonuser of acquired water rights is on active duty as a member 
of the armed forces of this country. shall not be included in computing the four-year period: 

H. ‘The owner or holder of a valid water right or permit to appropriate waters for agricultural 
purposes appurtenant to designated or specified lands may apply the full amount of water covered 
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WATER LAW 


72-12-9 


by or included in that water right or permit to any part of the designated or specified tract piithout 


penalty or forfeiture. 


I. Water deposited in.a lower Pecos river basin below Sumner lake water bank approved by the 
interstate stream commission or an acequia or community ditch water bank shall not oe computed 


as part of the four-year forfeiture period. 


History: Laws 1931, ch. 131, § 8; 1941 Comp., § 77- 
1108; 1953 Comp., § 75-11-8; Laws 1957, ch. 118, §.1; 
1959, ch. 7, § 1; 1961, ch. 32, § 1; 1963, ch. 195, § 1; 1965, 
ch. 250, § 2; 1967, ch. 182, § 2; 1978, ch. 153, § 2; 1983, 
ch, 2, § 3; 1985, ch. 198, § 2; 1987, ch. 113, § 2; 1991, ch. 
102, § 2; 1996, ch. 36, § 2; 1997, ch. 134, § 2; 1998, ch. 37, 
§ 2; 2002, ch. 77, § 38. 

Cross references. — For penalty for appropriation of 
forfeited water or water rights without permit, see 72-12- 
11 NMSA 1978. 

For state engineer, see 72-2-1 NMSA 1978. 

For comparable forfeiture provision relating to surface 
waters, see 72-5-28 NMSA 1978. 

For water conservation program, see 73-1-20 NMSA 
1978. 

For the Food Security Act of 1985, P.L. 99-198, see Titles 
7, 15 and 16 of the United States Code. 

The 2002 amendment, effective May 15, 2002, added 
Subsection I, 

The 1998 amendment, effective May 20, 1998, in Sub- 
section D, inserted "an individual or entity that owns wa- 
ter rights," and "a soil-and water conservation district or- 
ganized pursuant to Chapter 73, Article 20 NMSA 1978", 

The 1997 amendment, effective June 20, 1997, re- 
wrote Subsection D, 

The 1996 amendment, effective May 15, 1996, sub- 
stituted "for a period not to exceed three years for each 
extension" for "not to exceed a term of one year for each 
extension" in Subsection B. 

The 1991 amendment, effective June 14, 1991, in- 
serted "conservancy district or the interstate stream com- 
mission" in Subsection D. 

The 1987 amendment, effective June 19, 1987, in 
Subsection C substituted."reserve program provided by 
the Food Security Act of 1985 (P.L, 99-198)" for "program 
provided by the Soil Bank Act (Public Law 540, 84th Con- 
gress)", 

The 1985 amendment substituted "Sections 72-12- 1 
through 72-12-28 NMSA 1978" for "Sections 72-12-1 
through 72-12-10 NMSA 1978" near the beginning of Sub- 
section A and deleted the last sentence in Subsection F, 
relating to a water development plan for incorporated mu- 
nicipalities or counties. 


ANNOTATIONS 


Distinction between holders and owners. — The 
legislature was aware of the distinction between holders 
of permits and owners of water rights. Hanson v. Turney, 
2004-NMCA-069, 136 N.M. 1, 94 P.3d 1. 


72-12-9. Fees and costs. 


Appropriative right to water is lost by nonbenefi- 
cial user thereof for period of four years. State ex rel. 
Erickson v. McLean, 1957-NMSC-012, 62 N.M. 264, 308 
P.2d 983. 

Partial forfeiture is a potential consequence of 
non-use of a portion of groundwater rights. — Where 
defendant, after purchasing property where a water well 
was located, filed a declaration of groundwater rights with 
the state engineer, and where the declaration stated that 
the well was used from 1921 through 1966 for providing wa- 
ter to steam locomotives and from 1992 through 1995 for 
livestock watering purposes, the district court did not err 
in determining that defendant's underground water rights 
were forfeited and abandoned, except for the portion used 
for livestock purposes, because there was no direct evidence 
in the record that the water right was used for non-livestock 
purposes after the 1950s, and all or any part of a water right 
is subject to forfeiture when a person entitled to use of wa- 
ter fails to apply water to beneficial use for a period of four 
or more consecutive years. State ex rel. State Engineer v. 
Romero, 2020-NMCA-001, cert, granted. 

The failure to file an application for extension of 
time to place water to beneficial use prior to the expira- 
tion of the last extension granted does not automatically 
terminate water permits. Rétroactive approval by the 
state engineer of applications for extension of time is per- 
missible. State ex rel. Reynolds v, Aamodt, 1990-NMSC- 
099, 111 N.M. 4, 800 P.2d 1061. 

Issue of pro tanto forfeiture was not properly be- 
fore court, as notice requirements of this section were 
not complied with; the only issues properly before court 
were existence of water right owned by defendants, and 
whether same had been lost by nonuse, forfeiture or aban- 
donment. State ex rel. Reynolds v. Mears, 1974-NMSC-070, 
86 N.M. 510, 525 P.2d 870. 

Irrigation district. — Length of time that irrigation 
district may hold right without putting water of that 
right to beneficial use is limited to four years, although, 
in discretion of state engineer, extensions of time may be 
granted beyond four-year period. 1964 Op. Att'y Gen. No. 
64-01. 

Law reviews. — For comment, "Water Rights - Failure 
to Use - Forfeiture," see 6 Nat. Resources J. 127 (1966). 

For note, "Recent Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223 (1989). _ 

Am. Jur. 2d, A.L.R. and C.J.S. 2 ag 78 Am. 
Jur. 2d Waters 8 334. 

93 C.J.S. Waters § 193. 


The state engineer shall, by regulations, establish the fees to be paid by applicants and declar- 
ants, which fees shall not exceed the reasonable cost of the service to be performed by the state 
engineer, and ithe applicant shall pay to the publisher the cost of ee necessary wap 


History: Laws 1931, ch. 131, § 9; 1933, ch. 122, § 1; 
1941 Comp., § 77-1109; 1953 Comp., § 75-11-9; Laws 
1965, ch. 124, § 4; 1967, ch. 308, § 4. 

Cross references. — For the state engineer, see 72-2- 1 
NMSA 1978. 


ANN OTATIONS 


"Reasonable cost". — Reasonable cost of services to 
be performed by state engineer involves cost of print- 
ing forms, cost of preparing rules and_ regulations, 
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stenographic work necessary for processing of applica- . 


tions and other instruments, engineering investigations 
necessary for processing of various applications and in- 
struments and cost of administering rules and regulations 
formulated for purpose of carrying out provisions of un- 
derground water law. 1955-56 Op. Att'y Gen. No. 55-6090, 

Expenditure of fees. — Fees for service rendered un- 
der this law cannot be used to pay costs of its administra- 
tion, such as inspections, records ani materials, 1931-32 
Op. Att'y Gen. No. 31-236. 


72-12-10. [Appeal to district court. | 


UNDERGROUND WATERS * 


72-12-11 


Reversion. — Creation by this section as it read prior 
to 1967 amendment of special fund plus requirement that 
fees be deposited therein and be employed for specific pur- 
pose, without limitation in point of time, would be negated 
by reversion into general fund. 1957- 58 Op. Att'y Gen. No. 
58-134.. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 
C.J.S. Waters § 297. 


The decision of the state engineer shall be final in all cases unless appeal be taken to the district 
court within thirty days after his decision as provided by Section 72-7-1 NMSA 1978. 


History: Laws 1931, ch. 131, § 10; 1941 Comp., § 77- 
1110; 1953 Comp., § 75-11-10. 

Cross references. — For appeal de novo from decision, 
act or refusal to act of state executive officer or body in 
matters relating to water rights, see N.M. Const., art. XVI, 
§ 5. 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

For scope of review of the district court, see Zamora v, 
Vill. ett Downs, 120 N.M. 778, 907 P.2d 182 (1995). 


ANN OTATIONS 


Remedy not exclusive. — Water right owner is not re- 
stricted to hearing before state engineer under Section 72- 
12-3 NMSA 1978 and appeal therefrom under this section 
as his exclusive remedy against impairment of his right 
by another; such person has legal right to seek protection 
of or redress for impairment of his water rights by another 
without first exhausting all administrative procedures 
available to him. Tevis v. McCrary, 1963-NMSC-084, 72 
N.M. 134, 381 P.2d 208, appeal after remand, 1965-NMSC- 
051, 75. N.M. 165, 402, P.2d 150. 

Appealability. — Form letter, sent by state engineer to 
all applicants for permits to appropriate water, indicating 
intention to deny application, did not constitute appeal- 
able "decision, act or refusal to act," where it was clear 
that final action on application depended on further study 
by engineer. State ex rel. Bliss v. Alexander, 1955-NMSC- 
061, 59 N.M. 478, 286 P.2d 322. 

Manner of appeal. — Appeal to district court from ul- 
timate decision of state engineer must be taken in manner 
provided by this section and Section 72-7-1 NMSA 1978. 
City of Hobbs v. State ex rel. Reynolds, 1970-NMSC-133, 
82 N.M. 102, 476 P.2d 500. 

Jurisdiction after remand. — District court's at- 
tempt following a remand to the state engineer to retain 
jurisdiction to hear a subsequent appeal from the engi- 
neer's reconsideration of the issuance of a permit for a 
well location change exceeded the court's jurisdiction in 
view of the stautory requirements for appeal from the 


decision of the state engineer. E/dorado at Santa Fe, Inc. 
v. Cook, 1991-NMCA-117, 113 N.M. 33, 822 P.2d 672, cert. 
denied, 113 N.M. 1, 820 P.2d 435. 

No formal application to district court is requixed 
in taking appeal from decision of state engineer; appeal 
is taken simply by serving state engineer and interested 
parties with notice of appeal, filing notice with proof of 
service in district court and paying required docket fee. 
Plummer v. Johnson, 1956-NMSC-077, 61 N.M. 423, 301 
P.2d 629. 

State engineer as proper party. — On appeal from 


his decision, state engineer becomes proper, if not indis- 


pensable, party. Plummer v. Johnson, 1956-NMSC-077, 61 
N.M. 428, 301 P.2d 529. 

Declaratory judgment suit premature. — Unless 
and until state engineer approved municipality's appli- 
cations in whole or.in part, in administrative proceed- 
ing pending before him, possible impairment of rights of 
others was speculative; hence, district court's determina- 
tion of real party in interest in declaratory judgment. ac- 
tion brought concerning state engineer's jurisdiction was 
premature. City of Hobbs v. State ex rel. Reynolds, 1970- 
NMSC-133, 82 N.M. 102, 476 P.2d 500. 

Standing to seek injunction. — Though artesian 
conservancy district owned no land serviced by waters 
of an artesian basin and no water rights, it constituted 
proper party plaintiff for maintaining suit to enjoin use of 
water from unauthorized well. Pecos Valley Artesian Con- 
servancy Dist. v. Peters, 1945-NMSC-029, 50 N.M. 165, 173 
P.2d 490, appeal after remand, 1948-NMSC-022, 52 N.M. 
148, 193 P.2d 418. 

Law reviews. — For comment on Kelley v. Carlsbad Ir- 
rigation Dist., 71.N.M. 464, 379 P.2d 763 (1963), see 3 Nat. 
Resources J. 340 (1963). 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J. 625 (1980). 

Am. Jur. 2d, A.L.R: and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 415 et seq. 

93 C.J.S. Waters § 203. 


72-12-11. [Violations declared misdemeanors; penalty. | 


That any person using or appropriating water without a permit, contrary to the provisions of 
Section 1 of Chapter 70, of the New Mexico Session Laws of,1943, designated as Section 72-12-3 
NMSA 1978; or who changes the location of his well or use of the water except as provided and per- 
mitted by Section 72-12-7 NMSA 1978; or who appropriates to his own use without a permit from 
the state engineer forfeited water or water rights under the provisions of Section 72-12-8 NMSA 
1978, shall be guilty of a misdemeanor and, on conviction thereof in any court of competent juris- 
diction, shall be punished by a fine in a sum of not less than twenty-five dollars ($25.00) nor more 
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WATER LAW ' 


72-12-13 


than two hundred and fifty dollars ($250.00), for each offense; and each igs of continued violation 


shall constitute a separate offense. 


. History: 1941 Comp., § 77-1112, a hbtBa by Laws 
1943, ch. 70, § 2; 1947, ch. 21, § 1; 1953 penis § 75- 
11-12. 

Cross references. — For the state engineer, see 72- 2-1 
NMSA 1978. 


ANNOTATIONS 


After-the-fact approval by state engineer does 
not nullify provisions of this section. Jn re Brown, 1958- 
NMSC-113, 65 N.M. 74, 332 P.2d 475. 


When appropriator changes his well location prior to 
application, publication and hearing, he is guilty of a mis- 
demeanor and liable to prosecution hereunder, regardless 
of whether such change in location is subsequently ap-~ 
proved by state engineer. In re pone 1O5BR NMSC- 113, 
65 N.M. 74, 332 P.2d 475. 

Am, Jur. 2d, A.L.R. and CJ. Ss. réteieboeds — 94 
C.J.S. Waters § 313. 


72-12-12. License required to drill water well from "underground 


source.". 


It shall be unlawful for any person, firm or corporation to drill or to begin the drilling of a:well 
for water from an underground stream, channel, artesian basin, reservoir or lake (hereinafter re- 
ferred to as "underground source") the boundaries of which have been determined and proclaimed 
by the state engineer of New Mexico to be reasonably ascertainable, without a valid, existing li- 
cense for the drilling of such wells issued by the state engineer of New Mexico.in accordance with 
the provisions of this act [72-12-12 through 72-12-17 NMSA 1978], and the rules and regulations 
promulgated by him‘in pursuance hereof. Such licenses shall not be required for the construction 
of a driven well; provided, that the aiden for such well shall not exceed two and three-eighths 
inches outside diameter. 


State may. in exercise of police power require license 
of‘any’ person drilling a well in any area determined by 


| History: 1941 Comp., § 77-1116, enacted by Laws 
1949, ch. 178, § 1; 1953 Comp., § 75-11-13; Laws 1957, 


ch. 144, § 1. 

Cross references. — For provision making certain in- 
demnity agreements contained in or affecting agreements 
pertaining to wells, void, see 56-7-2 NMSA 1978. 

For the state engineer, see 72-2-1 NMSA 1978. 


ANNOTATIONS 


Section is legitimate exercise of police power of 
state. State v. Myers, 1958-NMSC-059, 64 N.M. 186, 326 
P.2d.1075, 


state engineer to be an underground source, boundaries of 
which have been determined to be reasonably ascertain- 
able. State v. Myers, 1958-NMSC-059, 64 N.M. 186, 326 
P.2d 1075: 

Law reviews. — For note, "Recent Developments in 
the E] Paso/New Mexico Interstate Groundwater Contro- 
versy - The Constitutionality of New Mexico's New Mu- 
nicipality Water Planning Statute," see 29 Nat. Resources 
J. 228 (1989). 

Am, Jur. 2d, A.L.R. and C.J.S. wees, tage — 78 Am. 


Jur. 2d Waters §§ 149, 150. 


72: 12-13. Application; information reqtitted: fee; surety bond for 
drilling operation. 


Any person desiring to engage in the drilling of one or more wells for underground water within 
the boundaries of any underground source, as hereinabove defined, shall file an application with 
the state engineer for a driller's license, setting out his qualifications therefor, the equipment pro- 
posed to be used in the drilling of the wells and other information as may be required by the state 
engineer. A reasonable fee, not to exceed twenty-five dollars ($25.00) shall be imposed by the state 
engineer. All fees collected under the provisions of this section shall be deposited with the state 
treasurer, and placed in the general fund. A license*shall be issued by the state engineer to any 
applicant who, in the opinion of the state engineer, having due regard for the interest of the state 
in the protection of its public waters, is qualified to conduct such drilling operations, but not other- 
wise. The state engineer shall require a bond in form and with adequate surety to be approved by 
him in the penal sum of five thousand dollars ($5,000) conditioned that the applicant will comply 
with the laws of New Mexico in the drilling of all wells to such underground sources, will comply 
with the rules and regulations of the state engineer and any requirements that may be made by 
him in connection with the drilling of any individual well for water from such sources. 
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History: 1941 Comp., § 77-1117, enacted by Laws ANNOTATIONS 
1949, ch. 178, § 2; 1958 Comp., § 75-11- 14; Laws 1965, 
ch. 124,§5. - Law reviews. — For comment on geothermal energy 
Citoss references. — For the ares aner” see 72-2-1 and water law, see 19 Nat, Resources J, 445 (1979). 
NMSA 1978. 


72-12-14. Mrsuutan sion. or herannticn of license; appeal; Sey phe 
suits.] .. 


Any license issued under the provisions of this act [72-12-12 through 72-12-17 NMSA.1978] 
may be suspended or.revoked by the state engineer, upon notice and hearing, in the event that 
the license shall have violated any condition of the bond maintained by him as a prerequisite for 
such.license. Appeals from the decision of the state engineer may be taken to the district courts of 
the state in the same manner and with like effect as now provided for other appeals from ‘action 
of the state engineer. In the event of such breach, the state engineer, on behalf of the state of New 
Mexico, and any other person injured thereby, is authorized to recover in a civil suit in the district 
court of the county where the well involved is located, judgment for such damages as may have 
been sustained by reason thereof. In addition, the state engineer is authorized to recover on behalf 
of the state-of New. Mexico‘a civil penalty in an amount to be determined by the district court in 
which the action is tried not to exceed $1,000 and judgment for both damages and penalty shall be 
against the principal and sureties upon said bond. 


History: 1941 Comp., § 77-1118, enacted by Laws Law reviews. — For comment on Kelley v. Carlsbad Ir- 
1949, ch. 178, § 3; 1953 Comp.,,-§.75-11-15. « _». rigation Dist.,71.N.M. 464, 379 P.2d.763 (1963), see 3 Nat. 
Cross references. — For appeal de novo from decision, Resources J. 340 (1963). 
act or refusal to act of state executive officer or body in mat- Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
ters relating to water rights, see N.M. Const., art. XVI, § 5. Jur. 2d Waters § 247. 
For the state engineer, see 72-2-1 NMSA 1978. ' . . ' 
ANNOTATIONS 


Interstate usage of water can be controlled to 
same extent as intrastate usage. City of El Paso ex rel. 
Pub. Serv, Bd. v. Reynolds, 563 F. Supp. 379 (D.N.M. 1983). 


72-12-15. [Unauthorized drilling: illegal application of water; . 
injunction or other relief.] 


No person owning or controlling lands shall permit the drilling of a well thereon for.water from 
an. underground source, as herein defined, by any person other than a driller licensed under the 
provisions of this act [72-12-12 through 72-12-17 NMSA 1978]. No: person shall produce water 
from an underground source through any well drilled in violation of this act. No person shall apply 
water from such underground source to land having no valid water right for the purpose to which 
applied. The state engineer may apply for and obtain an injunction, in the district court of the 
county in which any well or land affected is situated, against any person, firm or corporation who 
shall drill or begin the drilling of a well in violation of the provisions of this act, or who shall cause, 
allow or permit the drilling of a well by a person other than a licensed driller upon land owned or 
controlled by him, or who shall produce water from any well drilled in violation of this act, or-who 
shall apply water from an underground source, as hereinabove defined, to lands having no valid 
water right'for the purpose to which applied. This provision shall in no wise be construed to affect 
the existing right of a court of equity in the exercise of its general equity powers to grant relief to 
the state of New Mexico by injunction or otherwise. 


History: 1941 Comp., §.77-1119, enacted by Laws ANNOTATIONS 


IAP chad Wii 43 1068 Comp.1$.75h1s18, Section is legitimate exercise of police power of 
Gro aaa eferences. ~~ For injunctions, see Rujes 1-065 te. State ». Myers, 1958-NMSC-059;.64 N.M. 186, 326 


P.2d 1075; Thompson Drilling, Inc. v. Romig, 1987-NMSC- 
For the state engineer, see 72-2-1 NMSA 1978. 039, 105 NM. 701, 736 P.2d 979. 
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State authorized to sue. — Public waters of this state Authority to seek injunction. — Fact that wells 
are owned by state as trustee for the people, and it is au- drilled prior to effective date of such act exempt from pro- 
thorized to institute suits to protect public waters against visions thereof, does not. withdraw or destroy authority 
unlawful use, or to bring any other action required by its conferred upon state engineer to seek injunctive relief to 
pecuniary interests or for general public welfare. State ex protect or conserve public waters of state; such authority 
rel, Reynolds v. Mears, 1974-NMSC-070, 86 N.M. 510, 525 exists independently of any statute. State ex rel. Reynolds 


P.2d 870. v. Mears, 1974-NMSC-070, 86 N.M. 510, 525 P.2d 870. 


72-12-16. [Violation of act or rules and regulations; penalty. | 


Any person violating any provision of this act [72-12-12 through 72-12-17 NMSA 1978] or of the 
rules and regulations of the state engineer promulgated in pursuance hereof, shall be guilty of a 
misdemeanor, and upon conviction, shall be fined in a sum of not less than $25.00 nor more than 
$250.00 for each offense. Each and every day that any such violation shall continue, shall be con- 
idealytr Se a separate offense for the pt of this section. 


History: 1941 Comp., § 77-1120, oh ede by Laws © © locations does not exist under general rule-making ‘power 


1949, ch, 178, § 53.1953 Comp., § 75-11-17. delegated to state.engineer’ in former, 75-11-11, 1953 
Cross references. — For the state engineer, see 72-2-1 Comp., and this section. In re Brown, 1958-NMSC- 113, 65 
NMSA 1978. N.M. 74, 332 P.2d 475." 
. Am, Jur. 2d, A.L:R. and C.J.S. references. — 94 
ANN OTATIONS C.J.S. Waters §.313. , 


No authority to issue emergency permits. — Au- 
thority to issue emergency permits for changes in well 


72-12-17. [Repealing and saving clause; bond; maximum.] 


Chapter 149 of the 1947 New Mexico Session Laws, and all other acts and parts of acts in conflict 
herewith are hereby repealed; provided, however, that nothing, in this act [72-12-12 through 72- 
12-17 NMSA 1978] contained, shall be construed as changing or affecting, or intending to change 
or affect the right of the state engineer to require full compliance with the provisions of Section 72- 
13-4 NMSA 1978; and provided further, that in all cases where the application is for the purpose of 
drilling an artesian well, or to drill a well upon land where an artesian well is situated, the state 
engineer may elect to require the owner of the land or the driller of such well, as the case may be, 
to either comply with the provisions of this act, or the provisions of Section 72-13-4 NMSA 1978, as 
the best interest of the state of New Mexico may require, but in no event shall such owner of the 
land or the driller of such well, as the case may be, be required to give more than one $5,000 bond. 


History: 1941 Comp., § 77-1121, enacted by Laws Temporary provisions, — Laws 1949, ch. 178, § 8, 
1949, ch. 178, § 6; 1953 Comp., § 75- 11-18, provided that the provisions of the act shall not apply 
Cross references. — For the state engineer, see 72-2-1 to wells commenced or drilled prior to:the effective date 
NMSA 1978.. thereof, and shall not affect jurisdiction, rights or liabili- 
Severability. — Laws 1949, ch. 178, § 7, provided ties, civil or criminal, in pending cases. 


for the severability of the act if any part or application 
thereof is held invalid, 


72-12-18. Underground waters declared to be public. 


. For the purposes of Sections. 72-12-18 through 72-12-21 NMSA 1978, all underground waters of 
the state of New Mexico are hereby declared to be public waters and to belong to the public ofthe 
state of New: Mexico and to be subject to appropriation for beneficial use. All existing:rights to the 
beneficial use of such waters.are hereby recognized, 


History: 1941 Comp., § 77-1122, enacted by Laws 1953, ANNOTATIONS 


ch. 64, § 1; 1953 Comp., § 75-11-19; 1983, ch. 2, § 4. " 

Compiler's notes. — Sections 72-12-19 and 72-12-21, Underground waters public. — Laws 1953, ch. 64, 
referred to in this section, were repealed by Laws.1983, declares all underground waters to be public waters sub- 
ch, 2, § 7, For present provisions, see 72-12B-1:and 72- ject to appropriation for beneficial use. State ex rel. Reyn- 
12B-2 NMSA 1978. olds v. Mendenhall, 1961-NMSC-083, 68 N.M. 467, 362 

Cross references. — For substantially similar provi- P.2d 998. 


sion, see 72-12-1 NMSA 1978. 
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Law reviews. — For student symposium, "Constitu- 
tional Revision - Water Rights,’ "see 9 Nat. Resources J. 
471 (1969), 

For comment on geothermal energy and water law, see 
19 Nat. Resources J. 445 (1979). 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J, 625 (1980). 


72-12-19. Repealed. 


Repeals. — Laws 1983, ch. 2, § 7, repeals 72- 12:19 
NMSA 1978, relating to the removal of underground 
waters fromthe state, effective February 22, 1983.-For 


UNDERGROUND WATERS 


72-12-22 


For article,"New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

Am. Jur. 2d, A.L.R. and Cus S. references. — 78 Am. 
Jur, 2d Waters 8 148. 

93 C.J.S. Waters § 169. 


present provisions, see 72-12B-1 and 72-12B-2 NMSA 
1978. 


72-12-20. When appropriation without permit allowed. 


No permit and license'to appropriate underground waters for in-state use shall be required ex- 
cept in basins declared by the state engineer to have reasonably ascertainable boundaries. 


History: 1941 Comp.,'§ ‘75-1121, enacted by Laws 
1953, ch. 64, § 3; 1953 Comp., § 75-11-21; 1983, ch. 2, 
§ 5. 


Cross references. — For appropriation of under- ’ 
ground waters with reasonably ascertainable boundaries, 


see 72-12-1 NMSA 1978. 
For the state engineer, see 72-2-1 NMSA 1978. 


ANNOTATIONS 


Declaration of basin. — Until a basin is declared 
by state engineer, he cannot exercise jurisdiction in con- 
nection with its underground waters. McBee v. Reynolds, 
1965-NMSC-007, 74 N.M. 788, 399 P.2d 110. 

Law reviews. — For comment on geothermal energy 
and water law, see 19 Nat. Resources J. 445 (1979). 

For note, "New Mexico State Engineer Issues:Orders on 
Mine Dewatering,” see 20 Nat. Resources J. 359 (1980). 


72-12-21. Repealed. 


Repeals. — Laws 1983, ch. 2, § 7,. repeals 72-12-21 
NMSA 1978, relating to the enforcement of 72-12-18 to 
We ieal NMSA 1978, effective Bebruary 22, 1983. For 


For comment, "Protection of the Means of Groundwater 
Diversion," see.20 Nat. Resources J. 625 (1980). 

For article, "Reasonable Groundwater Levels Under the 
Appropriation Doctrine: The Law ‘and Underlying Eco- 
nomic Goals," see 21 Nat. Resources J. 1:(1981). 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

For note, "Recent Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223 (1989). . 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters § 327. 

93 C.J.S. Waters § 170. 


present provisions, see 72. 12B-1. and 72- 198. 2 NMSA 
1978. 


‘ 


72-12-22. Replacement well within one hundred feet. 


A. The owner of a water right may drill and use a replacement well drilled within one hundred 
feet of the original well, prior to application to the state engineer, and the publication and hearing 


set out in Section 72-12-3 NMSA 1978, if: 


(1) the well is drilled into the same and only the same underground.stream, channel, arte- 
sian basin, reservoir orlake as the original well; and 
(2) the appropriation is of the same amount of water allowed by his water right in the 


original well; and 


(3) an emergency situation exists in.which the delay caused by application, publication 
and hearing would result in crop loss or other serious economic loss; and 
(4) he files application, or notifies the state engineer office of these facts and the location 


of the proposed replacement well by registered letter, prior to drilling; provided that he shall file 
application for a permit within thirty days after drilling begins. 

B, The owners of other water rights who claim to be injured by the drilling of a replacement 
well under these circumstances, may not enjoin the drilling of such a well or the use of the water 
from the well, but are limited to an action at law to recover damages, and to their right to protest 
the granting of a permit. 
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72-12-23 WATER LAW 72-12-24 


History: 1953 Comp., § 75-11-23, enacted by Laws ANNOTATIONS 


1959, ch. 41, § 1. 
Cross references. — For change of well location, gen- Am. Jur. 2d, A.L.R. and C.J.S. references. — 93 


erally, see 72-12-7 NMSA 1978. C.J.S, Waters § 90. 
For the state engineer, see 72-2-1 NMSA 1978. 


72-12-23. Replacement well over one hundred feet from original well. 


A. The owner of a water right may drill and use a replacement well drilled’over one hundred 
feet from his original well upon making application but without waiting for the completion of Fpe 
publication and hearing set out in Section 72-12-3 NMSA 1978 if: 

(1) the well is drilled into the same and only the same underground stream, channel, arte- 
sian basin, reservoir or lake as the original well; and 

(2) the appropriation is of the same amount of water allowed by. his water right in the 
original well; and 

(3) .an. emergency situation exists in which the delay, caused. by publication and hearing 
would result in crop loss or other serious economic loss; and — 

(4) the state engineer, after a preliminary investigation, finds the change does not impair 
existing water rights, and grants him a permit authorizing the sgn and. use.of the pep acsianet 
well prior to the publication and hearing. 

B. When the preliminary investigation by the state engineer causes him to reasonably believe 
that the drilling and use of a replacement well.may impair existing rights, then no permit shall be 
issued until after publication and hearing. 


History: 1953 Comp., § 75-11-24, enacted by Laws Cross references. — For the state engineer, see 72-2-1 
1959, ch. 41, § 2. NMSA 1978. 


72-12-24, Supplemental well. 


A. The owner of a water right may drill and use a supplemental well upon making application 
but prior to the publication and hearing set out in Section .72-12-3 NMSA 1978, if: 
(1) the supplemental well is drilled into the same and only the same underground stream, 
channel, artesian basin, reservoir or lake as the well being supplemented; and 
(2) the supplemental well does not increase the appropriation of water to an amount above 
the existing water rights; and | 
(3) an emergency situation exists in which the delay caused by publication and hearing 
would result in crop loss or other serious economic loss; and 
(4) the state engineer, after a preliminary investigation, finds that the supplemental well 
does not impair existing water rights, and grants him a permit authorizing the gre and use of 
the supplemental well prior to publication and hearing: 
B. Ifthe preliminary investigation by the state engineer causes him to feuapiebly believe that 
the drilling and use of a supplemental well may impair existing rights, ae no permit shall be i is- 
sued until after publication and hearing. 


History: 1953 Comp., § 75-11-25, enacted by Laws rights therein, for supplementation of such water rights 
1959, ch. 41, § 3. as well as partial change of point of diversion, was neither. 
Cross references. — For the state engineer, see 72-2-1 inoperative nor invalid, nor did application cast any cloud 
NMSA 1978. on title to lands upon which supplemental wells were to 
be drilled. Coldwater Cattle Co. v. Portales Valley Project, 

ANNOTATIONS Inc., 1967-NMSC-089; 78 N.M. 41, 428 P.2d 15. 

Filing by agent. — Intent of this section is to provide Ownership of location of proposed change not re- 
procedure for determining whether proposed changes in- quired. — Ownership of land to which point of diversion 
juriously affect rights of others rather than to limit right is to be changed is not condition precedent to right to ap- 
of owners of water right seeking to change point of diver- ply for authority to effect such change. Coldwater Cattle 
sion to act only in person and not through a designated | Co, v. Portales Valley Project, Inc., 1967-NMSC-089, 78 
agency, Coldwater Cattle Co. v. Portales Valley.Project, N.M. 41, 428 P.2d 15. aes 
Inc., 1967-NMSC-089, 78 N.M. 41, 428 P2d 15. Right of entry necessary for drilling. — Under 

Application, filed by nonprofit corporation which limited statutory procedure for filing applications before state en- 
membership to property owners residing within boundar- gineer for change of point of diversion,and supplementation 
ies of underground water basin who owned valid water of existing water rights, filing did not authorize applicant 
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72-12-25 UNDERGROUND WATERS 72-12-27 


to enter upon land of another to sink wells or to construct 
canals or ditches; such right could not be exercised without 
lawful right of entry. Coldwater Cattle Co. v. Portales Valley 
Project, Inc., 1967-NMSC-089, 78 N.M., 41, 428 P.2d 15. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 93 
C.J.S, Waters § 90. 


72-12-25. Declaration of basin; nonpotable deep aquifers. 


A. An undeclared underground water basin having reasonably ascertainable boundaries that 
consists of an aquifer, the top of which aquifer is at a depth of two thousand five hundred feet or 
more below the ground surface at any location at which a well is drilled and which aquifer con- 
tains only nonpotable water, is subject to state engineer administration in accordance with Sec- 


tions 72-12-25 through 72-12-28 NMSA 1978. 


B. Ifthe state engineer declares the type of underground water basin described in Subsection 
A of this section, all appropriations of nonpotable water from that basin for: 

(1) oil,and gas exploration and production, prospecting, mining, road construction, agrieul- 
ture, generation of electricity, use in an industrial process or geothermal use shall remain subject 
to Sections 72-12-25 through 72-12-28 NMSA 1978; and 

(2) all other uses shall be subject to Sseribns 72-12-1 through 72- 12. 24 NMSA 1978. 

C. "Nonpotable water", for the purpose of Sections 72-12-25 through 72-12-28 NMSA 1978, 
means water containing not less than one thousand parts per million of dissolved solids. 


History: 1953 Comp., § 75-11-37, enacted by Laws 
1967, ch. 86, § 1; 2009, ch. 35, § 1. 

Cross references. — For the state enginess see 72-2-1 
NMSA 1978. 

The 2009 amendment, effective Mareh 30, 2009, 
added the title of the section; in:Subsection A, added "un- 
declared" before "underground basin"; deleted "shall in- 
clude" and added "that consists of"; changed, "twenty-five 
hundred feet" to "two thousand five hundred feet"; added 


the end of sentence that subjects the aquifer to state engi- 
neer administration; and added Subsection B. 


ANN OTATIONS 


Law reviews. — For comment on geothermal energy 
and water law, see 19 Nat. Resources J. 445 (1979). 

For article, "Centralized Decisionmaking in the Admin- 
istration of Groundwater Rights: The Experience of Ari- 
zona, California and New Mexico and Suggestions for the 


"only" before "nonpotable water"; and added the phrase at Future," see 24 Nat, Resources J.641 (1984). 


72-12-26. [Proposal to drill wells or recomplete existing wells; notice; 
depth and location.] 


Any person proposing to drill wells or recomplete existing wells to appropriate waters referred to 
in Section 1 [72-12-25 NMSA 1978] of this act shall file ‘a notice of intention to drill or recomplete 
with the office of the state engineer in such form as the engineer shall prescribe, and shall publish a 
notice in a newspaper of general circulation in the county in which the proposed wells will be located, 
once a week for three consecutive weeks, stating the location and the proposed depth of such wells, 
the purpose for which the water shall be used-and an estimate of the volume of water to be used. Said 
wells shall not be drilled or recompleted prior to ten days after the last publication of such notice. 


History: 1953 Comp., § 75-11-38, enacted by Laws 
1967, ch. 86, § 2. ; 

Cross references. — For publication of legal notice, 
see 14-11-1 NMSA 1978. 

For the state engineer, see 72-2-1 NMSA 1978. 


The Experience of Arizona, California and New. Mexico 
and Suggestions for the Future," see 24 Nat. Resources 
J. 641 (1984), 

Am. Jur. 2d, A.L.R. and C.J.S. apfereaves. — 94 
C.J.S. Waters § 345. 


ANNOTATIONS 


Law reviews. — For article, "Centralized Decision- 
making in the Administration of Groundwater Rights: 


72-12-27. [Information required by state engineer; metering of water 
produced; quarterly analysis. | : 


The state engineer may require pertinent data to be filed with respect to each well, and may 
require water produced therefrom to be metered and the volume thereof reported, together with 
quarterly reports reflecting an analysis of the water so produced. 
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72-12-28 WATER LAW |. 72-12A-1 


History: 1958 Comp., § 75-11-39, enacted by Laws ANNOTATIONS 


hod h tae hah Law reviews. — For comment on geothermal energy 
el ; 2-1 ee) , ! 
wo tass references Oe a a a a acon ag and water law, see 19 Nat. Resources J. 445 (1979). 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters § 4. 
93.C.J.S, Waters § 186, 


72-12-28. [Relief from impairment of existing water rights due to 
nonpotable water; parties to action.] 


Any person may bring an action in the district court of the county in rpc any such well is 
situated for damages or for injunctive relief with respect to any claimed’ impairment of existing 
water rights due to an appropriation of nonpotable water under this act [72-12-25 through Le 12- 
28 NMSA 1978]. 

When such suit has been filed, the court shall order the joinder of the state engineer as a Sant 
thereto on the motion of any party, and if so joined the court shall direct the state engineer to pres- 
ent such evidence bearing uPon the issues of the case as is reasonably available to him. 


History: 1953 Comp., § 75-11-40, enacted by Laws Where landowners were the owners of land that had 
1967, ch. 86, § 4. been acquired in1881 by United States patents; the land- 
Cross references. — For provision excluding aqui- owners claimed that the land had been irrigated prior to 
fer containing nonpotable water at depth of 2,500 feet or 1881 and that the date of appropriation was at least 1881; 
more from underground water basihs, see 72-12-25 NMSA and although portions of the property had been farmed 
1978. and irrigated prior to 1956, after 1956 the land was not 
Severability. — Laws 1967, ch. 86, § 5, provided for the farmed and water has not otherwise been put to beneficial 
severability of the act if any part or application thereof is use on any of the land, the landowner's water rights were 
held invalid. subject to forfeiture and common law abandonment. State 
ex rel. Office of the State Engineer v, Elephant Butte 'Irri- 
ANNOTATIONS gation Dist., 2002-NMCA-090, 287 P.3d 324, cert. détiied, 

Rights vested prior to the water code are subject 2012-NMCERT- 008. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am, | 


to forfeiture. =o Water ri¢his tH ior to th 
o forfeiture. — Water rights that vested prior to the Jur, 2d Waters § 256.” 


adoption of the New Mexico constitution are not immune 


from statutory forfeiture or common law abandonment. Measure of damages for interference with percolating 
State ex rel. Office of the State Engineer v. Elephant Butte waters, 35 A.L.R. 1222, 55 A.L.R. 1385, 109 A.L.R, 396. 
Irrigation Dist., 2012-NMCA-090, 287 P.3d 324, cert. de- aoc WRT Rey ait ote for'pollution of welhor 
‘ * r spring, .L.R.4 " 
nied, 2012-NMCERT-008. 93 C.J.S. Waters § 169. 
ARTICLE 12A 
Mine Dewatering 

Sec. Sec. 1 
72-12A-1, Short title. of 72-12A-8. Plan of sociavan iat standards for approval. 
72-12A-2. Purpose of act. 72-12A-9. Plan of replacement; implementation and 
72-12A-3. Definitions. maintenance; amendment. 
72-12A-4:> Right of replacement. 72-12A-10, Appeal to the district court; procedure. 
72-12A-5. Mine dewatering; jurisdiction of the state en- 72-12A-11. Remedies. 

gineer. 72-12A-12, Eminent domain; entry on lands; purpose. 
72-12A-6, Mine dewatering prohibited; exceptions. ° 72-12A-13, Existing water rights recognized. 
72-12A-7. Application for permit; plan of replacement; 

approval, 


72-12A-1. Short title. 
This act [72-12A-1 through 72-12A-13 NMSA 1978] may be cited as the "Mine Dewatering Act." 


History: Laws 1980, ch. 148, § 1. For article, "Prior Appropriation, Impairment, Replace- 


| ANNOTATIONS aes Models and Markets," see 23 Nat. Resources J. 25 
assil kemdhawia, CLUEAy comment, "New Mexico's Mine. For article, "Groundwater Rights: Definition and Trans- 
Dewatering Act: The Search for Rehoboth," see 20 Nat. fer," see 27 Nat. Resources J. 653 hig 


Resources J. 653 (1980). 
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72-12A-2 MINE DEWATERING 72-12A-4 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 93 C.J.S. Waters § 47, 
Am. Jur, 2d Mines and Minerals § 357 et seq. 


72-12A-2., Purpose of act. 


_ A. The legislature hereby determines that: 
(1) the production of minerals in New Mexico at times requires the diversion and associ- 
ated treatment of large quantities of water; 
(2) the diversion of water to permit mineral production is affected with a public interest; 
(3) existing principles of prior appropriation, beneficial use and impairment of water 
rights, when applied to the diversion of water to permit mineral production, may cause severe 
economic hardship and impact:to persons: engaged in mineral production, to the owners of water 
rights and to the citizens of New Mexico; 
(4) such hardship and impact are’threats to the public health, safety and welfare and can 
be averted or minimized through the operation of the Mine Dewatering Act; and 
(5) state regulation in matters relating to the diversion of water to implement mineral 
production is necessary to avert or minimize such threats to the public health, safety and welfare. 
B. The purpose of the Mine Dewatering Act is to promote maximum ‘economic development of 
mineral resources while ensuring that such development does not impair existing water rights. 


t ; M \ jt ; 
ANNOTATIONS eee odels and Markets," see 23 Nat. Resources J, 25 


Law. reviews. —. For comment, "New Mexico's Mine 
Dewatering Act: The Search for Rehoboth," see 20 Nat. 
Resources J. 653 (1980), 


72-12A-3. Definitions. 


As used in the Mine Dewatering Act: 

A, "declared underground basin" means an underground atreary channel, artesian basin, res- 
ervoir or lake, the boundaries of which have been determined and deal by the state engi- 
neer to be reasonably ascertainable; 

B. "mine dewatering" means the diversion and discharge of ground water developed by min- 
ing activities by means of depressurizing wells, mine shaft pumping or by other means necessary 
to displace water from an-area of mining operations or proposed mining operations, but does not 
include in situ leaching; 

C.. "plan of replacement" means a detailed plan for the replacement of water; 

* D. "replacement of water" means the furnishing of a substitute water supply, the modification 
of existing water supply facilities, the drilling of replacement wells, the assumption of additional 
operating costs, the procurement of documentation establishing a waiver of protection by owners 
of affected water rights, artificial recharge or any other reasonable means to avoid impairment of 
water rights; and 

E. "substitute water supply" means a supply of water atenttaies in quality and made available 
at a point of diversion or use in a sufficient quantity to prevent impairment of an affected water 
right and may include water produced by mine dewatering, 


History: Laws 1980, ch. 148,§3. For article, "Prior Appropriation, Impairment, Replace- 
ANNOTATIONS... .. ee Models and Markets," see 23 Nat. Resources J. 25 


Law reviews. — For comment, "New Mexico's Mine 
Dewatering Act: The Search for Rehoboth," see 20 Nat, 
Resources J. 653 (1980), 


72-12A-4, Right of egy luo aa 


In all cases involving an appropriation of water for beneficial use or mine dewatering, the right 
of replacement is granted to any person whose appropriation or mine dewatering would otherwise 
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72-12A-5 WATER LAW 72-12A-7 


impair existing water rights. Application for replacement of water shall be made to the state engi- 
neer. In all cases, replacement of water shall be at the sole expense of the applicant and subject to 
such rules, regulations and conditions as the state engineer may reasonably prescribe. oF 


History: Laws 1980, ch. 148, § 4. For article, "Prior Appropriation, Impairment, Replace- 


ents, Models and Markets," see 23 Nat. wert J. 25 
ANNOTATIONS volt (nes), 
Law reviews. — For comment, "New Mexico's Mine 


Dewatering Act: The Search for Rehoboth," see 20 Nat. 
Resources J. 653 (1980). 


72-12A-5. Mine dewatering; jurisdiction of the state engineer. | 


A. Mine dewatering is neither an appropriation of water nor waste, but is governed by the pro- 
visions of the Mine Dewatering Act. No water rights may be established solely by mine dewatering. 

B.. The provisions of Sections 6 through 10 [72-12A-6 through 72-12A-10 NMSA 1978] of the 
Mine Dewatering Act shall not apply to mine dewatering initiated prior to the effective date of 
that act nor to dewatering occurring after the effective date of that act from a mine whose shaft 
construction was initiated prior to the effective date of that act with the intent to penetrate the 
aquifer from which the water is withdrawn. 

C. Nothing in the Mine Dewatering Act shall prevent emergency mine dewatering necessary to 
avert or mitigate flooding situations. 


History: Laws 1980, ch. 148, § 5. For article, "Prior Appropriation, Impairment, Replace- 
ANNOTATIONS Taeey Models and Markets," see 23 Nat. Resources J. 25 
Law reviews. — For comment, “New Mexico's Mine 


Dewatering Act: The Search for Rehoboth," see 20 Nat. 
Resources J. 653 (1980). 


72-12A-6, Mine dewatering prohibited; exceptions. 


No person shall engage in mine dewatering in a declared underground basin without a valid, 
existing mine dewatering permit issued by the state engineer in accordance with the provisions of 
the Mine Dewatering Act and the rules and regulations that may be promulgated by him in a 
ance hereof. 


History: Laws 1980, ch. 148, § 6. For article, "Prior Appropriation, Impairment, Replace- 
ANNOTATIONS a Models:and Markets," see 23 Nat. Resources J. 25 
Law reviews. — For comment, "New Mexico's Mine 


Dewatering Act: The Search for Rehoboth," see 20 Nat. 
Resources J. 653 (1980). 


72-12A-7. Application for permit; plan of replacement; approval. 


A. Any person desiring to engage in mine dewatering in a declared underground basin shall 
apply to the state engineer for a permit on forms prescribed by him. 

B. The state engineer shall require notice of the application and shall thereafter proceed to 
consider the application in accordance with existing administrative law and procedure governing 
the appropriation of ground water. 

C. The state engineer shall, if he finds that the mine dewatering would not impair existing 
water rights, grant the application and issue a mine dewatering permit. 

D. Ifthe state engineer finds that the mine dewatering would impair existing water rights, he 
shall notify the applicant of the impaired right or rights. The applicant may appeal such deter- 
mination or proceed to file a plan of replacement. If appeal results in a judicial determination of 
impairment, the applicant may thereafter proceed to file a plan of replacement. 
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72-12A-8 MINE DEWATERING 72-12A-9 


EK. The-applicant may submit.a plan of replacement to the state engineer upon application for 
a mine dewatering permit or at any time thereafter. 

F. Upon submission of a: plan of replacement, the state engineer shall require notice of the plan 
and shall thereafter proceed 'to consider the:application in accordance with existing administrative 
law and procedure governing the appropriation of ground water. If the state engineer finds that 
the plan of replacement prevents impairment of affected water rights, he shall grant the applica- 
tion and issue a mine dewatering permit contingent upon implementation and maintenance of the 
plan of replacement provided that implementation and maintenance of the plan of replacement to 
provide a substitute water supply to the owner of land not subject to condemnation pursuant to 
Section 12 [72-12A-12 NMSA 1978] of the Mine Dewatering Act shall:be required only insofar as 
permitted by the owner. 

G. The approval of the plan of replacement may authorize the use of water produced by mine 
dewatering as a substitute water supply and, if so authorized, the applicant shall possess a water 
right in the amount and for the use specified. No additional permit shall be required for such use. 

H. In the event the applicant fails to submit a plan of replacement after notification of impair- 
ment or if the state engineer finds that the plan of replacement does not provide protection against 
impairment of existing water rights, he shall deny,the application without, prejudicing the rights 
of the applicant to amend or supplement. the plan of replacement. | 

I. The filing for or issuance of a mine dematering permit shall not prechuile the filing for or is- 
suance of a permit to appropriate water. 


History: pate 1980, ch. 148, § 7. | For article, "Prior Appropriation, Impairment, Replace- 


1 a ; 
ANNOTATIONS ieaey Models and Markets," see 28 Nat. Resources J. 25 


Law reviews. — For comment, "New Mexico's Mine 
Dewatering Act: The Search for Rehoboth," see 20 Nat. 
Resources J, 653 (1980). 


72-12A-8. Plan of replacement; standards for approval. 


A. In reviewing a proposed plan of replacement and in considering terms and conditions which 
may be necessary to avoid impairment, the state engineer shall consider the characteristics of the 
aquifer in question, known withdrawals and their effects on water levels and water quality, the 
duration, quantity and area of impact of the proposed mine dewatering, the present and future 
discharge from, recharge to and storage of water in the aquifer, any artificial recharge to the aqui- 
fer and all other relevant facts. 

B. The state engineer. may adopt rules and regulations to implement and enforce the Mine 
Dewatering Act. ) 


History: Laws 1980, ch. 148, § 8. | For article, "Prior Merocratin. Impairment, Replace, 
ANNOTATIONS cane Models and Markets," see 23 Nat. Resources J. 25 


Law reviews. — For comment, "New Mexico's Mine 
Dewatering Act: The Search for Rehoboth," see 20 Nat. 
Resources J. 653 (1980). 


72-12A-9. Plan of replacement; implementation and maintenance; 
amendment. 


A. Upon approval of replacement, the permittee shall implement the plan with all deliberate 
speed and within such time as will prevent impairment of existing water rights. 

B.. If the owner of a water right protected by a plan of replacement asserts that the permittee 
has failed or refused to implement or maintain the plan, such owner shall file a written notice with 
the state engineer specifying the manner or method by which the permittee has failed or refused 
to implement or maintain the'plan. Upon-the filing of such notice, the state engineer may require 
the permittee to show cause why the permit should not be suspended or terminated. 
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72-12A-10 WATER LAW “ 72-12A-12 


C. If the owner of a prior water right not previously protected: by a plan of replacement as- 
serts that his water right is or may be impaired by the permittee's mine dewatering, such owner 
shall file a written notice with the state engineer specifying the manner or method by which the 
permittee's mine dewatering is or may impair his water right. Upon the filing of such notice, the 
state engineer may require the permittee to show cause why the permit should not be suspended 
or terminated pending submission or amendment of a plan of peichival sw a to provide protection. 
against the claimed impairment. niin 


History: Laws 1980, ch. 148, § 9. For article, "Prior Appropriation, Impairment, Replace- 


ANNOTATIONS mean Models and Markets," see 23 Nat. Resources J. 25 
Law reviews. — For comment, "New Mexico's Mine 


Dewatering Act: The Search for Rehoboth," see 20 Nat. 
Resources J. 653:(1980). 


72-12A-10. Appeal to the district court; procedure. 


The decision, act or refusal to act of the state’ engineer shall bé final in all cases unless appeal 
is taken to the district court within thirty days as provided by Section 72-7-1 NMSA 1978. In the 
event of appeal of a decision approving the application, no stay order shall issue; provided how- 
ever, the court may, upon proper showing, require the giving of security by the applicant, in such 
sum as the court deems proper for the payment of such costs and damages as may be incurred or 
suffered by any person affected by the order, provided further, that for good cause shown to be re- 
cited in the order made, the court or judge may waive the furnishing of security. 


History: Laws 1980, ch. 148, § 10. For scope of review of the district court, see Zamora 
Cross references. — For procedures governing ad- v. Village of Ruidoso Downs, 120 N.M. 778; 907 P.2d 182 
ministrative appeals to the district court, see Rule 1-074 (1995). 
NMRA, 


72-12A-11. Remedies. 


A. The state engineer, when he has reasonable cause to believe that mine dewatering is being 
or may be conducted contrary to the provisions of the Mine Dewatering Act, may seek injunctive 
relief to decrease or terminate such activity which relief may be granted or denied in accordance 
with existing legal and equitable principles. 

B. No private cause of action for a temporary restraining order or preliminary or permanent 
injunction shall be available to any person whose water rights are affected or may be affected by 
mine dewatering conducted by persons subject to the provisions of Sections 6 through 10 [72-12A-6 
through 72-12A-10 NMSA 1978] of this act. The procedures and remedies in the Mine Dewatering 
Act are exclusive for all such persons. 


History: Laws 1980, ch. 148, § 11. For article, "Prior Appropriation, Impairment, Replace- 


ts, Model M : 
ANNOTATIONS me odels and arkets," see 23 Nat. Resources J. 25 
Law reviews. — For comment, "New Mexico's Mine 


Dewatering Act: The Search for Rehoboth,” see 20 Nat. 
Resources J. 653.(1980). “4 


72-12A-12. Eminent domain; entry on lands; purpose. 


A. The United States, the state of New Mexico or any person, firm, association or corpora- 
tion, may exercise the right of eminent domain to take and acquire land and right-of-way for the 
construction, maintenance and operation of water wells, reservoirs, canals, ditches, flumes, aque- 
ducts, pipelines or other works necessary for the replacement of water; any such right-of-way for 
canal, ditch, pipeline or other means for the conveyance of water shall in all cases be so located 
as to do the least damage to private or public property consistent with proper use and economical 


130 


© 2022 State of New Mexico, New.Mexico Compilation Commission. All rights reserved: 


72-12A-13 USE OF WATERS OUTSIDE THE STATE 72-12B-1 
construction. Such land and right-of-way shall be acquired in the manner provided by law for the 
condemnation and taking of private property in the state of New Mexico for railroad, telegraph, 
telephone and other public uses and purposes: The engineers and surveyors of the United States, 
the state and any person, firm or corporation shall have the right to enter upon the lands and wa- 
ters of the state and of private persons and of public and private and public corporations, for the 
purpose of making hydrographic surveys and examinations and surveys. necessary for selecting 
and locating suitable sites and routes for reservoirs, canals, pipelines and other waterworks, sub- 
ject to responsibility for any damage done to such property, in making such surveys. 

B. The power of eminent domain for the replacement of water is DECEAEATY to accomplish maxi- 
mum beneficial use of the waters of this state. 

C. Nothing in this section shall be construed to authorize the taking of any state or federal 
land including land held in trust, except as may be provided by law. 


History: Laws 1980, ch. 148, § 12. 


72-12A-13. Existing water rights recognized. 


Existing water rights based upon application to beneficial use are hereby recognized. Nothing 
herein contained is intended to impair the same or to disturb the priorities thereof. Nothing in the 
Mine Dewatering Act shall be construed to permit condemnation of water rights and the owner 


of a water right shall not be considered to have forfeited or abandoned his rights under that act. 


History: Laws 1980, ch. 148, § 13. 

Nonseverability and severability. — Laws 1980, ch. 
148, § 14, provided for the severability of the act if any 
part other than § 12 is held invalid. If any part of § 12 is 
held invalid, the remainder of the act is to also be invalid 
and without legal force and effect. 


ANNOTATIONS 


Law reviews. — For comment, "New Mexico's Mine 
Dewatering Act: The Search for. Rehoboth,” see 20 Nat. 
Resources J. 653 (1980). 

For article, "Prior Appropriation, Impairment, Replace- 


ments, Models and Markets," see-23 Nat. Resources J. 25 
(1983). 


ARTICLE 12B 
Use of Waters Outside the State 


Sec. Sec. ‘ 
72-12B-1. Applications for the tranepertation and use of 72-12B-2. Applicability. 
— waters outside the state. 


72-12B-1. Applications for the transportation and use of public waters | 
outside the state. 


A. The state of New Mexico has long recognized the importance of the conservation of its public 
waters and the necessity to maintain adequate water supplies for the state's water requirements. 
The state of New Mexico also recognizes that under appropriate conditions the out-of-state trans- 
portation and use of its public waters is not in conflict with the public welfare of its citizens or the 
conservation of its waters. 

B. ‘ Any person; firm or eerpulnietit or any other entity intending to. withdraw water from any 
surface or underground water source in the state of New Mexico and transport it for use outside 
the state or to change the place or purpose:of use of a water right from a place in New Mexico to 
a place out of that state shall apply to the state engineer for a permit to do so. Upon the filing 
of an application, the state engineer shall proceed.in accordance with the provisions of Section 
1 [72-2-20 NMSA 1978] of this 2019 act regarding ‘notice of the application. Any person, firm 
or corporation or other entity objecting that the granting of the application would impair or be 
detrimental to the objector's water right shall have standing to file objections or protests. Any 
person, firm or corporation or other entity objecting that the granting of the application will be 
contrary to the conservation of water within the state or detrimental to the public welfare of the 
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state and showing that the objector will be substantially and specifically affected by the granting 
of the application shall have standing to file objections or:protests. Provided, however, that the 
state of New Mexico or any of its branches, agencies, departments, boards, instrumentalities or 
institutions, and all political subdivisions of the state and their agencies, instrumentalities and 
institutions shall have standing to'file objections or protests. The state engineer shall accept for 
filing and act. upon all applications filed under this section in accordance with the: provisions of 
this section. The state engineer shall require notice of the application and shall thereafter proceed 
to consider the:application in accordance with existing administrative abt and procedure nein 
ing the appropriation of surface or ground water. 

C. In order to approve an application under this act, the state engineer must find that the ap- 
plicant's withdrawal and transportation of water for use outside the state would not:impair exist- 
ing water rights, is not contrary to the conservation of water within the state and is not otherwise 
detrimental to the public welfare of the citizens of New Mexico. 

D. In acting upon an application under this act, the state engineer shall consider; but not be 
limited to, the following factors: 

(1) the supply of water available to the state of New Mexico; 

(2) water demands of the state of New Mexico; 

(3) whether there are water shortages within the state of New Mexico; 

'(4) whether the water that is the subject of the iy saline could feasibly’ be Sapiietaak > jai to 

alleviate water shortages ‘in the state of New Mexico; 

(5) the supply and sources of water available to'the applicant in the state er the ap- 
plicant intends to use the water; and 

(6) the demands placed on the aah ants supply i in the state where the applicant intends 
to use the water. ; 

E. By filing an application to withdraw and transport waters for use outside the state, the 
applicant shall submit to and comply with the laws of the state of New Mexico governing the ap- 
propriation and use-of water. 

F. The state engineer is empowered to condition the permit to insure that the use of water in 
another state is subject to the same regulations and restrictions that may be imposed upon water 
use in the state of New Mexico. 

G. Upon approval of the application, the applicant shall poate ate an n agent i in New Mexico for 
reception of service of process and other legal notices. . 


History: Laws 1983, ch. 2, § 1; 1985, ch. 201, § 9; sentences, and substituted "this section" for "this act" at 
2019, ch. 88, § 7. the end of the sixth sentence in Subsection B. 

Compiler's notes. — The term "this act", referred to Applicability. — Laws 1985, ch. 201, § 10 seers Py, 
near the beginning of Subsections C and D, refers to Laws that the provisions of the act shall apply to all applica- 
1983, ch. 2, which is presently compiled as 72-12-83, 72-12- tions before the state engineer filed after January 1, 1985. 
8, 72-12-18, 72-12-20, 72-12B-1, and 72-12B-2 NMSA 1978. Severability. — Laws 1985, ch.. 201, § 11 provided 

Cross references. — For state engineer, see 72-2-1 for the severability of the act if any part or application 
NMSA 1978. thereof is held invalid. 

For applications for permits to use surface water, see 72- 

51 NMSA 1978: _ | ANNOTATIONS 


For applications for use of underground water, see 72- 
12-3 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, removed 
certain notice provisions and directed the state engineer 


Limitation on exports in Subsection C not facially 
unconstitutional. — The limitation of water exports to 
those which are "not contrary to the conservation of water 
‘ at ; within the state and are not otherwise detrimental to the 
to proceed under the new notice provisions of Section 72- public welfare of the citizens of New Mexico" does not render 
2-20 NMSA 1978; and in Subsection B, deleted "cause to Subsection C facially unconstitutional. City of El Paso ex rel. 
be published in a newspaper of general circulation in the Pub. Serv. Bd. v. Reynolds, 597 F. Supp. 694 (D.N.M. 1984) 
county in which the well will be located or the stream ’sys- © Disparate Wsatment given out-of-state applica- 
tem from which surface water will be taken at least once tions is facially unconstitutional. — The utilization of 
a week for three consecutive weeks, a notice that the ap- the conservation and public welfare criteria and the six 
plication has been filed and that objections to the granting factors listed at Subsection D to evaluate applications for 
of the application may be’ filed within ten days after the’ “domestic wells and transfers of existing rights where the 
last publication of the notice" and added "proceed in ac- .\. water is to be used outside the state creates an unconsti- 
cordance with the provisions of Section 1 of this 2019 act tutional burden on interstate commerce. City of El Paso 


regarding notice of the application". 
The 1985 amendment inserted "or to change the place © . ERA. FHP Re He FoR Rt aaP Ry Ps Meise 


or purpose of use of a water right from a place in New (Water (itréated ‘as Cnataval resource lfor icons: 


Mexico to a place out of that state" near the end of the ~ 
first sentence, added the second, third, fourth and fifth menor clause,onalysisinurrogess a Phh Paynossengs 


132 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


72-12B-2 


constitutional analysis under the commerce clause, water 
is to be treated the same as other natural resources. City 
of El Paso ex rel. Pub. Serv. Bd. v. Regmatetelsy 563 F, Bopp. 
379 (D.N.M. 1983). 

Interstate water usage can be. doiltrelled to same 
extent as intrastate usage. City of El Paso ex rel. Pub. 
Serv. Bd. v. Reynolds, 563 F. Supp.'379 (D.N.M. 1983). 

Prohibition of out-of-state export of ground wa- 
ter unconstitutional. — New: Mexico's prohibition 
of the out-of-state export of ground water, derived from 
N.M. Const., art. XVI, §§ 2 and 3, and former Section 72- 
12-19 NMSA 1978, which statute, with minor exceptions, 
expressly prohibited the transport of ground water: from 
New Mexico for use in another state; is:unconstitutional, 
as such:an embargo violates the commerce clause of U.S. 
Const., art. I. City'of El Paso ex rel: Pub. Serv. Bd. v. wei 
olds, 563 F; Supp: 379 (D.N.M. 1983). 

State may not limit water exports merely to protect 
local economic interests. City of El Paso ex rel. Pub. Serv. 
Bd. v. Reynolds, 597 F. Supp. 694 (D.N.M. 1984). 

"Water within the state" construed. — The phrase 
“water within the state" defines the water which is to be 
conserved; it does not dictate that all the state's waters 
must be retained within its borders. City of El Paso ex rel. 
Pub. Serv. Bd. v. Reynolds,.597 F. Supp..694 (D.N.M. 1984). 

Law reviews. — For comment,."The El Paso Case: Rec- 


onciling Sporhase and Vermejo, "see 23 Nat. Resources J. 


ix (1983), 

‘For article, "The Requirement of Beneficial Use as.a 
Cause of Waste in Water Resource Development," see 23 
Nat. Resources J. 7 (1983). 

For note on Sporhase v. Nebraska, 458 U.S. 941, 102 S. 
Ct. 3456, 73 L. Ed. 2d 1254 (1982), see 23 Nat. Resources 
J, 923 (1983). ‘ 

For article, "Mixing Water and the Commerce Clause: 
The Problems of Practice, Precedent, and Policy in 
Sporhase vy. Nebraska," see'24 Nat. Resources J. 161 (1984). : 


72- 128-2. ‘Applicability. 


ARTESIAN WELLS 


72-13-1 


For note, "Commerce Clause Curbs State Control of In- 
terstate Use of Ground Water: City of El Paso v. Reynolds," 
see 24 Nat. Resources J, 218 (1984), 

For note, "New Mexico's Water Exportation Statute: 
Will It Float?", see 24 Nat, Resources J, 471 (1984), 

For article,."The Ixtapa Draft Agreement Relating to 
the Use of Transboundary Groundwaters," see 25 Nat. Re- 
sources J. 718 (1985), 

For note, "Recent Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality. of New Mexico's New Municipality Water 
Planning Statute," see 29 Nat. Resources J. 223 (1989). 

For article, "A Survey of the Evolution of Western Water 
Law in Response to Changing Economic and Public Inter- 
est Demands," see 29 Nat..Resources J.,347 (1989). 

For article, "To Market or Not to Market: Allocation of 
Interstate Waters," see 29 Nat. Resources J, 529 (1989). 

For. article,"To Market or Not to Market: Allocating Wa- 
ter Rights in New Mexico," see 29 Nat. Resources J. 629 
(1989). 

For note, "The Milagro Beanfield War Revisited in 


Ensenada Land & Water Ass'n v. Sleeper; Public, Welfare 


Defies Transfer of Water Rights," see 29 Nat. Resources J. 
861 (1989). 
For student article, "Defining the Public Interest: Ad- 


‘ministrative Narrowing and Broadening of the Public 


Interest in Response to the Statutory Silence of Water 
Codes," see 50 Nat. Resources J. 255 (2010). 

For article, “History of the Rio) Grande) Reservoirs’ in 
New Mexico; Legislation and: Litigation," see 47 Nat. Re- 
sources J. 525 (2007). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 309 to 315. 

93 C,J.S. Waters § 170. 


The provisions of this act shall apply to aboliGnituris pending before the state engineer under the 


surface water and ground water codes. 


History: Laws 1983, ch. 2, § 6. e 

Compiler's notes. — The term "this act," referred to 
in this section, means Laws 1983, ch. 2, which is compiled 
as 72-12-3, 72-12-8, 72-12-18, 72-12-20, 72-12B-1 and ‘72- 
12B-2 NMSA 1978. 


Cross references. — For the state engineer, see 72-2-1 
NMSA 1978. 

Severability. — Laws 1983, ch. 2, § 8, proviige for the 
severability of the act if any part or application thereof is 
held invalid. 


ARTICLE 13 
Artesian Wells 


Sec. 

72-13-1. Definition of artesian well. 

72-13-2. Supervision of artesian waters. 8 
72-13-3. Artesian well supervisor. 

72-13-4.. Rules and regulations, 

72-18-5. Drilling record. 

72-13-6. Definition of waste. | 


72-13-1. Definition of artesian well: 


Sec. 

72-13-7. Abandoned wells wasting water declared to be a 
public nuisance. 

72-13-8. Waste of water on surface: 

72-13-9. Conducting water so as to prevent waste. 

72-13-10. Reservoirs. 

72-13-11. Using water for stock purposes. 

72-13-12. Violations made misdemeanors. 


An artesian well for the purposes of this act [72-13-1 through. 72-13-12 NMSA 1978] is hereby 
defined to be an artificial well which derives its. water supply from any artesian stratum or basin. 
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History: Laws 1935, ch. 43, § 1; 1941 Comp., § 77- 
1201; 1953 Comp., § 75-12-1. 


ANNOTATIONS 


Purpose. — The 1935 statute relating to artesian wells 
and basins was passed to tighten state engineer's control 
over such waters which were not ‘already under control 
of conservancy district, and where under district control, 
to give state engineer concurrent jurisdiction to enforce 
regulatory provisions of act or to intervene in any suit by 
or against district in interest of protecting or adjudicating 
rights to public water. Pecos Valley Artesian Conservancy 
Dist: v. Peters, 1945-NMSC-029, 50 N.M. 165, 173 P.2d 490. 

Permit required. — When well taps water of under- 
ground stream, artesian basin or reservoir having reason- 
ably ascertainable boundaries it may be drilled only upon 
permit from state engineer. Pecos Valley Artesian Conser- 


WATER LAW 


72-13-3 


Standing to sue. — Though artesian conservancy dis- 
trict owned no land serviced by waters of artesian basin 
and no water rights, it constituted proper party plaintiff 
for maintaining suit to enjoin use of water from unauthor- 
ized well. Pecos Valley Artesian: Conservancy. Dist. v. Pe- 
ters, 1945-NMSC-029, 50 N.M. 165, 173 P.2d 490, appeal 
after remand, 1948-NMSC-022, 52 N.M. 148, 193 P.2d 418. 

Law reviews. —: For article, "Centralized Decision- 
making» in the Administration of Groundwater. Rights: 
The Experience of Arizona, California and New Mexico 
and Suggestions for the Future," see 24 N at. Resources 
J. 641 (1984). 

For student: article, "Defining the Public Interest: Ad- 
ministrative Narrowing and Broadening of the Public 
Interest in :Response to the Statutory: Silence. of: Water 
Codes," see 50 Nat. Resources J. 255 (2010). 

Am. Jur. 2d, A.L.R. and C.J.S. references: — 78 hf 
mn. 2d Waters § 155: 


vancy Dist. v. Peters, 1945-NMSC-029, 50 N.M. 165, 173 
P.2d 490, 


72-13-2. Supervision of artesian waters. 


All artesian waters which have been declared to be public waters shall be under the supervision 
and control of the state engineer, as provided by this act {72-13-1 through 72-13-12 NMSA 1978], 
but where artesian conservancy districts have been duly organized pursuant to Chapter 97 of the 
New Mexico Session Laws of 1931 [73-1-1:through 73-1-13, 73-1-16 through 73-1-23'NMSA 1978] 
and acts amendatory thereof, such districts shall have concurrent power and authority with the 
state engineer to enforce the regulatory provisions, as herein provided, insofar as the waters to be 
conserved and controlled by the respective districts are affected. 

This act shall not be construed to affect the provisions of Chapter 131 of the New Mexico Ses- 
sion Laws of 1931 [72-12-1 through 72-12-10 NMSA 1978], being "An act relating to underground 
waters, declaring certain underground waters to be public waters and relating to the beneficial ap- 
propriation thereof and repealing Article 2 of Chapter 151 of the New Mexico Statutes Annotated, 
1929 Compilation," and the state engineer may intervene on behalf of the state in any proceeding 
brought by or against any artesian conservancy district where it is necessary for the proper pro- 
tection or adjudication of rights to the public waters of the state. 


Right to conduct and use artesian water out of artesian 
basin, 31A.L.R.906. 
Artesian wells, statutory regulations as to, 55 A.L.R. 
1451, 109 A.L.R..395. 
93 CJ,S. Waters § 92. 


History: Laws 1935, ch. 48, § 2; 1941 Comp., § 77- 
1202; 1953 Comp., §,75-12-2, 

Cross references, — For the state engineer, see 72-2-1 
NMSA 1978, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters § 148. 


72-13-3. Artesian well supervisor. 


The county commissioners of any county wherein an artesian basin is situated and wherein an 
artesian conservancy district has not been organized may employ with the consent and approval of 
the state engineer an artesian well supervisor and any assistants deemed necessary, who shall be 
under the supervision of the state engineer, and it shall be the duty of such well supervisor and his 
assistants, to enforce the regulatory provisions of Sections 72-13-1 through 72-13-12 NMSA 1978 
and the rules and regulations promulgated by the state engineer pursuant hereto: The salaries 
of such well supervisor and his assistants shall be fixed by the board of county commissioners, 
who shall levy a special tax for such purpose upon all taxable property situated within the county 
wherein such artesian basin is situated, which levy shall be exclusive of the limit now provided 
by law; provided, however, that at no time shall such tax levy produce a revenue in any one year 
of more than seven thousand five hundred dollars ($7,500). All’funds derived from such tax lev- 
ies shall be transmitted by the county treasurer to the state treasurer on or before the last day of 
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March, June, September and December of each year. The state treasurer shall deposit such funds 
to the credit of the artesian well fund of the county providing the same and shall disburse the 
same for expenses incurred by said county relative to the administration of the provisions of this 
section upon warrants of the secretary of finance and administration supported by proper itemized 
lng Se approved fs the eeute engineer. 


History: Laws 1985, ch. 43, § 8; 1941 Comp., § 77- ee '- ANNOTATIONS 
12038; 1953 5-12-38; L 7, ch, é 
‘ Romy ie7 Skat het, eho da hyhal 87 Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am, 


C fi —F th te ’ 2-1 
eieaee erPRCHSeR, or the state engineer, see 72-2-1. Jak ba Wateed ‘ iis, 


72-13-4. Rules and regulations. 


The state engineer shall prescribe and enforce reasonable rules and regulations consistent with 
the terms of this act [72-13-1 through 72-13-12 NMSA 1978] governing the drilling, casing, repair- 
ing, plugging and abandonment of artesian wells, and, where necessary, may vary such rules and 
regulations with the varying conditions in the different artesian basins; provided, however, that 
the state engineer shall first consult with the board of directors of the artesian conservancy dis- 
trict in any such artesian basin to the end that site rules and regulations shall properly meet the 
requirements of such artesian basin. 

The owner of the lands upon which any artesian well is situated or is to be drilled or his or its 
agent or attorney shall make application to the state engineer for permit to drill, repair, plug 
or abandon an artesian well, setting forth the plan of operations to be performed, which shall 
conform with the provisions of this act and the rules and regulations promulgated' pursuant 
thereto, and said application shall be approved by the state engineer before work thereon can 
proceed. 

Before proceeding with any such work, the state engineer shall require, either of the owner of 
the land upon which the work is to;be performed or of the contractor who is to perform the same, 
a bond approved by the state engineer in the sum of not to exceed five thousand ($5,000) dol- 
lars, conditioned upon the proper compliance with the’ provisions of this act and all rules and 
regulations promulgated pursuant thereto. Such bond shall be made payable to the state of 
New Mexico for the use and benefit of the state engineer. In the event of the breach of the condi- 
tions of the bond and upon the failure or refusal of the principal to comply with the provisions 
thereof, it shall be the duty of the state‘engineer to condition said artesian well 'to conform with 
the provisions of this act and the rules and regulations pursuant thereto,and ‘to recover on ac- 
count of said bond the expense of such work, excepting that in no case shall the sum recovered 
exceed the amount of the bond. The state engineer and those authorized by him may go upon the 
land where the well is situated to perform such work'as he shall deem necessary and the owner 
thereof shall be deemed to have consented thereto by his act of filing the application for permit 
to’perform the work as above provided. The well shall be inspected by the state engineer or his 
representatives as soon as practicable and within ninety days after the receipt of notice that the 
work has been completed, and upon written acceptance of such work by the state engineer, said 
bond shall therétpon’be of no further force or effect, and the bondsmen shall be relieved from 
further liability thereunder. 


History: Laws 1935, ch. 43, § 4; 1941 Comp., § 77- boundaries. Pecos Valley Artesian Conservancy Dist. v. Pe- 


1204; 1953 Comp., § 75-12-4. ters, 1945-NMSC-029, 50 N.M. 165, 173 P.2d 490, appeal 
Cross references. — For penalty for violation of this after remand, 1948-NMSC-022, 52 N.M. 148, 193 P.2d 418. 
section, see 72-13-12 NMSA 1978. Law reviews. — For article, "Centralized Decision- 
For the state engineer, see 72-2-1 NMSA 1978. making in the Administration of Groundwater. Rights: 
The Experience of Arizona, California and New Mexico 

ANNOTATIONS and Suggestions for the Future," see 24 Nat. Resources 


J. 641 (1984). 

Am: Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
. Jur; 2d Waters § 148. 

94 C.J.S. Waters § 234, 


Suit for injunction. os Even. though well is lawfully 
drilled without permit outside of artesian conservancy 
district, district could maintain suit to enjoin use of water 
from such: well which is located on land outside territori- 
ally defined boundaries of basin as well as outside district 
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72-13-5. Drilling record. 


Any contractor drilling a well within any artesian basin where such well is drilled down to 
or through any artesian.stratum shall keep.a complete record and log of the well, recording the 
depth, thickness and character of the different strata penetrated, together with. the dates when 
the work was begun and completed, and the amount, weight and size of casing set, and number of 
inches of flow from such well above the casing, all of which he shall verify under oath, and when 
the well is completed shall file the same with the state engineer or artesian well supervisor, and a 
duplicate thereof, if the well is situated within any artesian conservancy district, with the officials 
of such district. , 


History: Laws 1935, ch. 43, § 5; 1941 Comp., § 77- 
1205; 1958 Comp., § 75-12-5. 

Cross references. — For penalty for violation of this 
section, see 72-13-12 NMSA 1978. 


For provision making certain indemnity agreements 
contained in or affecting agreements pertaining to wells, 
void, see 56-7-2 NMSA 1978. 


For the state engineer, see 72-2-1 NMSA 1978. 


72-13-6, Definition of waste. 


For the purposes of this act [72-13-1 through 72-13-12 NMSA.1978], waste is defined as caus- 
ing, suffering or permitting any artesian water to reach any pervious stratum above the artesian 
strata before coming to the surface of the earth, or causing, suffering or permitting any artesian 
well to discharge unnecessarily upon the surface of the ground, unless said waters are to be placed 
to a beneficial use under the constant supervision of the person using such water, or his employee, 
and through a constructed irrigation system: provided, however, that nothing herein contained 


shall be construed to prevent the use of such waters for ornamental ponds or fountains. 


History: Laws 1935, ch. 43, § 6; 1987, ch. 122, § 1; 
1941 Comp., § 77-1206; 1953 Comp., § 75-12-6. ~ 


ANNOTATIONS 


Purpose. — Legislature, in passing this section and 
Section 72-13-12 NMSA 1978, was not attempting to pre- 
vent use of water, but to prevent waste of water. State ex 


rel. Erickson v. McLean, 1957-NMSC-012, 62 N. M. 264, 
808 P.2d 983. 
Am. Jur. 2d, A.L.R. and 'C.J.S. references. — 78 Am. 


- Jur. 2d Waters § 161. 


Waste, statutory regulations to prevent, 55 A, L.R. 1483, 
109 A.L.R. 395, 109 A.L.R. 412, © 
93'C.J.8S. Waters § 95. 


72-13-7. Abandoned wells wasting water poly wit, to bea public: 


nuisance. 


Any artesian well which has been abandoned for more than four years, from ataie the right.to 
the use of the waters has reverted to the state, and which is found to be wasting the waters from 
any artesian basin, is hereby declared to be a public nuisance, and the state engineer, his represen- 
tatives or the artesian conservancy district in. which the well is located, may abate such nuisance 


in a Summary manner, without notice to the owner, by plugging or otherwise controlling the same. 


History: Laws 1935, ch. 43, § 7; 1941 Comp., § 77- 
1207; 1953 Comp., § 75- 12-7, 

Cross references. — For abatement of waste of arte- 
sian well waters on surface, see 72-13-8 NMSA 1978. 

For public nuisances generally, see 30-8-1 NMSA 1978. 

For abatement of same, see 30-8-8 NMSA 1978. 


For the state engineer, see 72-2-1 NMSA 1978. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. oe cent — 78 Am. 
Jur. 2d Waters § 148. 


72-13-8, Waste of water on surface. 


The owner of any artesian well which is being beneficially used or which under existing water 
rights may be beneficially used, who causes, suffers or permits the waters therefrom after coming 
to the surface of the earth to waste as herein defined, shall be guilty ofa misdemeanor. Such waste 
is also hereby declared to be a public nuisance, and in the event of the failure or refusal of the 
owner of the well to abate the same, within ten (10) days from receipt of notice by registered mail, 
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72-13-9 ARTESIAN WELLS 72-13-9 


return receipt requested, from the state engineer, artesian well supervisor or,artesian conservancy 
district, if the well is situated therein, such officials having jurisdiction may abate such nuisance 
in a summary manner without further notice by properly fitting the well with necessary valves or 
other devices or or [by] doing whatever shall be necessary to control the flow of water therefrom 
and prevent such waste, and the cost thereof shall be a lien against the land upon which the well is 
situated, as well as any land the owner or owners of which have a legal right to the use thereon of 
all or a part of the water from such well insofar as the interests of the several owners may appear, 
together with all improvements thereon from the time the work is begun or labor and materials 
necessary to abate the nuisance are furnished, subject only to regularly assessed taxes and liens 
of record prior to the time of the commencement of the work; provided, however, a claim of lien 
therefor under oath of the state engineer, artesian well supervisor or an officer of an artesian con- 
servancy district, as the case may be, is filed in the office of the county clerk of the county wherein 
such well is situated, within five days from the time of the completion of the work, said claim of 
lien to be addressed to the owner or owners of the land upon which the well is situated, and to 
whom it may concern, giving a description of the land to be charged with the lien, the nature of the 
work, the time commenced and the'time completed, together with the cost thereof: Said lien may 
be foreclosed in the same manner as provided by law for the foreclosure of mortgages at any time 
after one year but not more than three years from the date of filing the same. The county clerk 
shall make no charge for filing the claim of lien, and no costs shall be taxed against Be an ra in 
any foreclosure proceeding on account thereof. 


History: Laws 1935, ch. 43, § 8; 1941 Comp., § 77- i No surface owner possesses right to extract subter- 
1208; 1953 Comp., § 75-12-8. ranean water in excess of quantity necessary to supply 
Bracketed material. — The brecceret material was beneficial uses to which it has been appropriated by him. 
inserted by the compiler and is not part of the law. ‘State ex rel. Erickson v. McLean, 1957-NMSC-012, 62 N.M. 
Cross references. — For abatement of public nuisance 264, 308 P.2d 983. 
constituted by abandoned artesian wells, see 72-13-7 Waste beyond district boundaries. — Section does 
NMSA 1978. not permit artesian conservancy district to summarily 
For penalty for violation of this section, see 72-13-12 abate waste of waters from artesian basin where well is 
NMSA 1978. situated beyond territorial boundaries of district. Pecos 
For public nuisances, eeccaala see 30-8-1 NMSA 1978, Valley Artesian Conservancy Dist. v. Peters, 1945-NMSC- 
For abatement of nuisances, see 30-8-8 NMSA 1978. 029, 50 N.M. 165, 173 P.2d 490, appeal’ after remand, 
For foreclosure of mortgages, see Chapter 39, Article 5 1948-NMSC-022, 52 N.M. 148, 193 P.2d 418. 
NMSA 1978. Lien priorities, — Lien for expenses incurred for work 
and repairs upon artesian well under Laws 1912, ch. 81 
ANNOTATIONS (since supenieded) to prevent waste of water did not take 
"Beneficial use". — Beneficial use is use of such water Beepesnee ai prior prac sor teage; such ren was 
as may be necessary for some useful and beneficial pur- not tax lien, but was reterable to police power. ficcles v. 
pose in connection with land from which it is taken. State Will, 1918-NMSC-020, 23 N.M. 6235 170 P. 748.. 
ex rel. Erickson v. McLean, 1957-NMSC-012, 62 N.M. 264, Law reviews. — For article, "Centralized Decision- 
308 P.2d 983. _ making in the Administration of Groundwater Rights: 
Excess use. — When landowner exceeds beneficial use, he Experience of Arizona, California and New Mexico 
he is appropriating to himself that which belongs to oth- and Suggestions for the Future," see 24 Nat: Resources 
ers who are entitled to like use, and to that extent is ob- °''' J. 641'(1984). ! 
structing necessary use of water so as to interfere with its Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
beneficial use, which is declared to be a public nuisance. Jur. 2d Waters § 148. 


State ex rel. Erickson v. McLean, 1957-NMSC-012, 62 N.M. 94 C.J.S. Waters § 313. 
264, 308 P.2d 983. 


72-13-9. Conducting water so as to prevent waste. 


It is unlawful for any owner, person or corporation using the waters from any artesian well to 
conduct the same through any ditch, channel or conduit such that more than twenty percent of the 
waters are lost between the point of appropriation and the point of beneficial use. 


History: Laws 1935, ch. 438, § 9; 1941 Comp., § 77- ANNOTATIONS 


1209; 1953 Comp., § 75-12-9; Laws 1971, ch. 47, § 1. . 
Cross references, — For penalty for Violation of this Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


Jur, 2d Waters §.148.. . 
section, see 72-13-12 NMSA 1978. 94 C.J. Waters § 313. 
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72-13-10 WATER LAW 72-13-12 


72-13-10. Reservoirs. 


When reservoirs are domeinarKed to be used for storage of water “a artesian wells the capacity 
shall not be greater than that sufficient to hold the continuous. maximum flow of the water from. 
such wells for a period of more than forty-eight (48) hours, excepting that where the maximum 
discharge.of such wells is less than three hundred (300).gallons per minute such reservoirs may be 
of sufficient capacity to hold the maximum continuous flow thereof fora period of ninety-six (96) 
hours. Such reservoirs shall be constructed and used only for irrigation purposes. It shall be the 
duty of the artesian well supervisor and officials of any.artesian conservancy district or agents or 
employees designated for that purpose to inspect all reservoirs and main ditches and laterals con- 
nected therewith as to construction, both as to workmanship and materials used, and to determine 
the losses therefrom by seepage and evaporation. If any reservoir and. distribution system shall 
show.a loss of more than twenty (20) percent, of the water from the artesian well to the place of 
beneficial use, the investigating official shall notify the owner thereof, or his agent or person using 
the same, that such reservoir and distributing system are.in defective condition and that it shall be 
unlawful to make further use of the same until they. are repaired or reconditioned so as to lose by. 
reason of seepage and evaporation not more than twenty (20) percent of the waters appropriated. 
The use.of such reservoir for storage purposes after the owner, his agent or the person using the 
same has received notice, shall be deemed a misdemeanor, punishable as provided in this act [72- 
13-1 through 72-13-12 NMSA 1978], and also a public nuisance, and the state engineer, artesian 
well supervisor or artesian conservancy district having jurisdiction, may abate such nuisance in 
a summary-manner and claim a lien for the actual costs thereof as provided in Sectian 8 [72-13-8 
NMSA 1978]. After repairs have been made pursuant to such notice, it shall again be inspected by 
such official and if found to be so repaired or reconstructed so as to conserve the waters therein, as 
herein provided, the official inspecting the same shall issue to the owner, or his agent or.the ers 
using the same, his written approval thereof. 


.. History: Laws 1935, ch, 43, § 10; 1941 Comp., § 77- ANNOTATIONS 


1210; 1953 Comp., § 75-12-10. aa b 
Ganka moter lnc penalty. fanyolatidncal this Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


section, see 72-13-12 NMSA 1978, Jur. 2d Waters §§ 200, 201. 
For public nuisances, generally, see 30-8-1 NMSA 1978. 93 C.J.S. Waters § 89. 
For.abatement of nuisances, see 30-8-8 NMSA 1978. 

For the state engineer, see 72-2-1 NMSA 1978. 


72-13-11. Using water for stock purposes. 


It shall be unlawful to use water from any artesian well for the purpose of watering stock, ex- 
cept where such water shall be carried through pipes to watering troughs fitted with float feeds or 
other means of control to prevent waste therefrom. 


History: Laws 1985, ch. 43, § 11; 1941 Comp., § 77- ANNOTATIONS © 


1211; 1953 Comp., § 75-12-11. 
Cross references, — For penalty for violation of this Am. Jur, 2d, A.L.R. and C.J.S. references. — 94 


section, see 72-13-12 NMSA 1978. C.J.S. Waters § 313. 


72-13- 12, Violations niatie misdemeanors. 


Any person or corporation violating any ofthe provisions of Section [Sections] 4, 5, 8, 9, 10 and 
11 [72-13-4, 72-13-5, 72-13-8 through 72-13-11 NMSA 1978] of this act or any of the rules'and reg- 
ulations promulgated by the state engineer in conformity therewith, and each day such violation 
shall continue shall constitute a separate offense, and upon conviction thereof, shall pay a fine of 
not less than twenty-five ($25.00) dollars nor more than two hundred fifty ($250) dollars for each 
offense, The state engineer, artesian well supervisor or any director of an artesian conservancy 
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72-13-12 INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 72-18-12 


district or other officer charged with the enforcement of this act [72-13-1 through 72-13-12 NMSA 
1978], may file a complaint with the proper ae against anyone for the violation of any of the 
a hereof. 


History: Laws 1935, ch. 43, § 12; 1941 Comp.,.§ 77- °° ANNOTATIONS 


1212; 1953 Comp., § 75-12-12. . . . : . . 
Bracketed material. — The bracketed material was Purpose. — Legislature, in passing this ‘section, was 
inserted by the compiler and is not part of the law. not attempting to prevent \use of water, but ‘to prevent 
Cross references. — For the state engineer, see 72-2-1 waste of water. State ex rel. Erickson v. McLean, 1957- 
NMSA 1978. NMSC-012, 62 N.M. 264, 308 P.2d 983. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 313. 


ARTICLE 14° 


Interstate Stream Commission; 
Protection of Interstate Streams 


Sec. Sec. 


72-14-1. Interstate stream commission; creation; mem- 72-14-22. Rights of bondholders; enforcement. 
bership; organization. Hs dk 72-14-23, . New Mexico irrigation works construction fund 

72-14-2. Expenses. ‘ te created; limitation of liability under act; 

72-14-3. General powers of commission; interstate com- reparation of damages caused in carrying 
pacts; employees; attorney general's duties. out powers granted; authority of commis- 

72-14-3,1, State water plan; purpose; contents. sion to receive contributions. 

72-14-3.2. Water »conservation plans; municipalities, 72-14-24. Purpose of act. 
counties and water suppliers. 72-14-24.1, Acequia and community ditch infrastructure 

72-14-3.8. Interstate stream commission; additional fund; created. 

0 powers; strategic water reserve. 72-14-25. Adjustment of plans and operations to facili- 

72-14-4. Budget and plan submitted to governor annu- , tate federal aid to project. 
ally. 72-14-26.. Disposition of water for public, domestic, in- 

72-14-5, Annual expenditures made under budget and dustrial and other uses; reconveyance to 
plan. grantors. 

72-14-6. Appropriation; how jie ees are to be 72-14-27. Liberal construction of act. 
made. 72-14-28. Powers of state agencies and subdivisions to 

72-14-7. Governor authorized to fia water “gota in cdl be contract with federal government respect- 
interstate streams. ing water projects. 

72-14-8. Governor may employ persons ind fx their 72-14-29, Loans from New Mexico irrigation works con- 
compensation. struction fund. 

72-14-9. Definitions. 72-14-30. Expenditure of funds for feasibility studies. 

72-14-10. Power to purchase, Neiet orite and condemn 72-14-31. Loans to include sums for feasibility study. 
property. 72-14-32, Loans to supplement federal funds authorized. 

72-14-11. Projects using revenue bond proceeds autho- 72-14-33. "Project" defined. 
rized, 72-14-34, Budgets required. 

72-14-12. Power to cross watercourses and avenues of 72-14-35, Exemption from Bateman Act. 
transportation. 72-14-36. Special water revenue bonds of interstate 

72-14-13, Water conservation revenue bonds authorized; | stream commission; purpose. 
extent of state obligation. 72-14-37, Special water revenue bonds, of interstate 

72-14-14. Revenues from bonds to be applied to cost of stream commission; anticipation of tax 
projects and associated expenses. proceeds, 

72-14-15. Funds established. 72-14-38. Terms and conditions of bonds. 

72-14-16. Bond proceeds to be appropriately credited. 72-14-39, Funding. 

72-14-17. Commission to set prices, rates or charges; con- 72-14-40. Sale of bonds. 
tracts; disposition of property. 72-14-41, Guarantee by severance tax funds, 

72-14-18. Debt service fund; payments into fund; fund 72-14-42, Approval of issue. 
pledged for payment of interest, fiscal 72-14-43. Legislative findings; state appropriation of un- 
charges and repayment of principal. appropriated water. 

72-14-19. Permanent reservoirs for irrigation purposes 72-14-44, Interstate stream commission; groundwater 
income fund; Rio Grande income fund; ap-)~ ;; --)) appropriation; water-rights purchase; wa- 
propriation. ter planning funding. 

72-14-20. Contracts and leases with agencies of United 72-14-45. New Mexico unit fund; purpose; appropriation. 


States authorized. 
72-14-21. Accounts pertaining to works required; control 
b> of construction; collection of revenues; sale 
of water; suits. 


139 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-14-1 - WATER LAW 72-14-3 


72-14-1. Interstate stream commission; creation; membership; 
organization. ‘ 


There is created the "interstate stream commission" consisting of nine members, eight appointed 
by the governor for:a term of six years and the ninth member to be the state engineer. The mem- 
bers appointed by the governor shall be representative of major irrigation districts or‘sections, and 
no two members shall be appointed from the same irrigation district or section. The governor shall 
appoint at least one member of a New Mexico Indian tribe or pueblo to the commission: The com- 


mission shall elect a chairman, and the state engineer shall be the secretary. 


History: Laws 1935, ch. 25, § 1; 1939, ch. 35, § 1; 
1941, ch. 111, § 1; 1941 Comp., § 77-8801; Laws 1943, 
ch, 26, § 1; 1953 Comp., § 75-34-1; Laws 1963, ch. 14, § 
1; 1977, ch. 254, § 95; 1982, ch. 10, § 7; 2003, ch. 165, § 1. 

Cross references. — For powers and duties under Wa- 
ter Research, Conservation and Development Act, see 75- 
2-4, 75-2-5 NMSA 1978. 


The 2003 amendment, effective July 1, 2003, inserted 


the third sentence. 

The 1982 amendment deleted the former last sen- 
tence, which read "The commission shall, for purposes of 
administration, execute all functions vested in it within 
the division of water resources." 


ANNOTATIONS 


Construction in pari materia. — This section cre- 
ates an agency with authority to institute, in the name 
of the state, legal proceedings invoking state's power of 
eminent domain for conservation, protection and develop- 
ment of public waters of the state, and their application 


to beneficial uses and because the Water Code (Section — 


72-1-1 NMSA 1978 et seq.) had the latter purposes, the 
statutes must be deemed in pari materia. State ex rel. Red 
River Valley Co. v. Dist. Ct. ,:1985-NMSC- 085, 39 N.M. 528, 
51 P.2d 239. 

Public use of private property. — Taking private 
property by commission for impounding waters of river by 
dam or reservoir is for public use. State ex rel. Red River 
Valley Co. v. Dist. Ct., 1935-NMSC- 085, 39'N.M. 523, 51 
P.2d 239. 

Remedying past failures to perform. — There is 
nothing in the nature of compacts generally or of this 


72-14-2. Expenses. 


compact in particular that counsels against rectifying a 
failure to perform in the past as well as ordering future 
performance called for by the 1949 Pecos River Compact. 
Tex. v. N.M., 482 US. 124, 107 S. Ct. 2279, 96 L. Ed. 2d 
105 (1987), ; 

The matter of remédying past water shortages caused 
by New Mexico's underdeliveries was returned to a special 
master for such further proceedings as he deemed neces- 
sary and for his ensuing recommendation as to whether 
New Mexico should be allowed to elect a monetary remedy 
and, if so, to suggest the size of the payment and other 
terms that the state must satisfy. Tex. v. N.M., 482 U.S. 
124, 107 S. Ct. 2279, 96 L. Ed. 2d 105 (1987). 

Good faith belief i in compliance. — New Mexico's 
good faith belief that it was complying with the 1949 Pe- 
cos River Compact would not permit the state to escape 
liability for what had been adjudicated to be past failures 
to perform its duties under the compact. Tex. v. N.M., 482 
U.S, 124, 107 S. Ct. 2279, 96 L: Ed. 2d 105 (1987). 

Commission is empowered to take over and main- 
tain Conchas dam project. 1935-36 Op. Att'y Gen. No. 
36-1343. 

Law reviews. — For article, "New Mexico Water Law: 
An Overview and Discussion of Current Issues," see 22 
Nat. Resources J. 1045 (1982). 

For article, " 'Whisky's fer Drinkin’; Water's fer Fightin'!' 
"Is it? Resolving a Collective Action Dilemma in New 
Mexico," see 43 Nat. Resources J, 185 (2003). 

. Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 3, 309 to 315. 
93 C.J.S. Waters § 170; 94 C.J.S, Waters § 315, 


The members of the commission shall serve without compensation, but shall receive necessary 
and actual expenses for sustenance, lodging and travel while actually engaged in the performance 


of their duties. 


History: Laws 1935, ch. 25, § 2; 1941, ch. 99,°§ 1; 
1941 Comp., § 77-3302; 1953 Comp., § 75-34-2; Laws 
1971, ch. 234, § 11. 


72-14-3. [General powers of commission; interstate compacts; 
employees; attorney general's duties. ] 


That said commission is hereby authorized to negotiate compacts with other states to settle 
interstate controversies or looking toward an equitable distribution and division of waters in: in- 
terstate stream systems, subject, in all cases, to final approval by the legislature of New Mexico; 
to match appropriations made by the congress of the United States for investigations looking to 
the development of interstate streams originating in or flowing through the state of New Mexico; 
to investigate water supply, to develop, to conserve, to protect and to do any and all other things 
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72-14-3.1 INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 72-14-3.1 


necessary to protect, conserve and develop the waters and stream systems of this state, interstate 
or otherwise; to institute or cause to be instituted in the name of the statetof New Mexico any and 
all negotiations and/or legal proceedings as in its judgment are necessary to carry out the provi“ 
sions of this act [72-14-1 through 72-14-3:NMSA 1978}; to do all other things necessary to carry 
out the provisions of this act; to employ such ‘attorneys, engineers and clerical help as, in its judg- 
ment, may be necessary to carry out the provisions of this act, and to fix their compensation and 
expenses; together with such other powers and duties, as may, from time to time, be given said 
commission by the legislature of New Mexico; the attorney general shall be the legal adviser of 
such commission and attorneys employed as above shall be subject to his approval and ites 
and be designated as "special assistant attorneys general." 


History: Laws 1935, ch. 25, § 3; 1941 Comp., § 77- Purchase of building for state engineer. — Where 


3303; 1953 Comp., § 75-34-3. contemplated purchase will house entire state engineer's 
Cross references. — For authority of the interstate office in Roswell and will result in.administrative benefits 
stream commission to issue special water revenue bonds © directly to state engineer's office, proposal to purchase 
in anticipation of severance tax proceeds for dams on the building for the state engineer's office would be diverting 
Canadian river, see 72-14-36 to 72-14-42 NMSA 1978, funds, at least in part, for purposes other than those for 
which the grant was originally made, 1957-58 Op. Att'y 
ANNOTATIONS. | ght Gen. No. 58-119. 
Powers of eminent domain. — Commission is en- Appointment of legislator denied. — Position of 


commissioner on Pecos river compact. commission is civil, 


titled to institute proceedings in the name of the state for ee Bey S 
P 8 office within terms of state constitution and, therefore, 


condemnation. of land for dam or reservoir, State-ex rel. 


River Valley Co. v. Dist. Ct., 1935-NMSC-085, 39 N. M. legislator may not be appointed to that office during term 
ioe: 51 Pd 239. S008 fi of his legislative position, 1969 Op. Att'y Gen. No. 69-49. 
This section gives extremely broad powers to Law reviews. — For comment.on Cartwright v. Pub. 


commission.to.carry.out programs designed to meet the... Sev. Co, 66 NM. 64, 343 P.2d 654 (1959), see 8 Nat. Re- 


purposes of developing, conserving or protecting water sources J. 727 (1968). 


tems of this state. 1959-60 Op. Att'y Ge For article; "Water Rights Problems in'the Upper Rio 
Saleen tates fa dep tie wall: F yi Grande Watershed and Adjoining Areas," see 11 Nat. Re- 


Authority of commission and use of Auris appro- sources J, 48 (197 1). 
priated to it. — Laws 1959, ch. 349, appropriates to the For article, The Development of the Rio Grande Com- 
commission a sum of money for, among other things, ac- pact of 1938, ane 14 Nat. Resources J. 163 (1974), 
quisition of rights-of-way to'carry out programs Wor alle: For article, "Water Deliveries Under the Rio Grande 
viation of salinity. conditions prevailing in,the Pecos river, Compact, nee, 14 Nat. Resources J. 201 (1974). 
authorized by the congress of United States to be carried _ For article, "Politics in the United States and the Salin-. 
out by the secretary of the interior. Part of this legislation ity Problem of the Colorado River," see 15 Nat. Resources 


was that New Mexico must provide rights-of-way needed J,113,(1975). i RATE Sy : 
for carrying out the work ae i: RR oe OE For article, "Water Availability in the New Mexico Up- 


that the legislature knew the purpose and effect of the per Rio Grande Basin to the Year 2000," see 22 Nat. Re- 


federal legislation and with such knowledge authorized sources J. 855 (1982). 
Sk 2 tly sums necessary within pala appropria- For article, "Centralized Decisionmaking i in the Admin- 


tions for acquisition of needed rights-of-way. Commission istration of Groundwater Rights; The Experience of Ari- 
has authority to enter into an agreement with the state zona, California and New Mexico and Suggestions for the 


te 4 " . Re J. 641 (1984). ' 
of Texas or its agency, looking toward repayment to com- Future," see 24 Nat. Resources be 
mission/of a part or all of the costs of such rights-of-way. -For article, ''The Impact of Recent Court Decisions Con- 


intuof euch t,h . under existin cerning Water and Interstate Commerce on Water Re- 
baer tse tae catered ict image te aan ees A sources of the State of New Mexico," see 24 Nat. Resources 


eral fund. Commission may accept funds from either the J. 689 (1984). . 
state of Texas or a subordinate agency or instrumentality For note, "Recent Developments in the El Paso/New 


sare ‘ i Controversy - The Con- 
thereof for the purpose of acquisition of rights-of-way, but Mexico Interstate Groundwater eth. 
such funds would be in the nature of advance reimburse- stitutionality of New Mexico's New Municipality Water 


ment; that is to say, such funds would have to be deposited Planning Statute," see 29 Nat. Resources J. 223 (1989). 
in the general fund and the appropriated funds available Am. Jur. 2d, A.L.R, and CJS. references. — 78 Am, 


Jur, 2d Waters § 310. 
pine merry used for the purchase. 1959-60 Op. 64 CTS. Waters § 315. 


72-14-3.1. State water plan; purpose; contents. 


A, . It is the intent of the legislature that the interstate stream commission, in, collaboration 
with the office of the state engineer and the water trust board, prepare and implement a compre- 
hensive state water plan. 

B. The state water plan shall bea strategic Seeundcnicad tool for the purposes of: 

(1). promoting stewardship of the state's water resources; ) 
(2). protecting and maintaining water rights and their priority status; 
(3) protecting the diverse customs, culture, environment and economic stability of the state; 
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72-14-3.1 WATER LAW ¢ 72-14-3,1 


(4). protecting both the water:supply and water quality; | 

(5). promoting renee ite ataategies, based on concern for meeting the haaic aia of all 
New Mexicans; 

(6) meeting the state's interstate compact oblivations: 

(7) providing a basis for prioritizing infrastructure investment; and | 

(8) providing statewide continuity of policy and management relative to our water resources. 

C.. The interstate stream commission in collaboration with the office of the state engineer and 
in consultation with other government agencies as. appropriate, shall develop a comprehensive, 
coordinated state water plan that shall: 

(1) identify and reflect the common priorities, goals and oe ectives that will have a positive 
impact on the public welfare of the state; 

(2). establish a clear vision and policy direction for active management of the state's waters; 

(3) include an inventory of the quantity and quality of the state's water resources, popula- 
tion projections and other water resource demands under a range of conditions; - 

(4) include water budgets for the state and for all major river wi et and pelyetiae systems 
in the state; 

(5) develop water conservation strategies and policies; to maximize’ beneficial use, includ- 
ing reuse and recycling by conjunctive management of water resources and by doing so to Se 
nonforfeiture of water rights; 

(6) include a drought management plan designed to address drought emergencies, promote 
strategies for prevention of drought- related emergencies in the future and coordinate drQuent 
planning statewide; 

(7) recognize the relationship between pated availability and land-use detiaibtis: 

(8) promote river riparian and watershed restoration that focuses on protecting the water 
supply, improving water quality and complying with teaeral Endangered Species Act of 1973 man- 
dates; 

(9) consider water rights transfer policies that balance the need to protect the customs, 
culture, environment and economic health and stability of the state's diverse communities while 
providing for timely and efficient transfers of water between uses to meet both short-term short- 
ages and long-term economic development needs; 

(10) promote strategies and mechanisms for achieving coordination with all levels of gov- 
ernment; 

(11) integrate regional water plans into the state water plan as appropriate and sal alt Jad 
with state water plan policies and strategies; 

(12) integrate plans of water supply purveyors, including those of peal governments, pri- 
vately owned public utilities, associations, cooperatives, irrigation districts and acequias as appro- 
priate and consistent with state water plan policies and Sigua Sepak as those plans are ponapuctes 
and submitted to the office of the state engineer; 

(13) identify water-related infrastructure and management investment needs and oppor- 
tunities to leverage federal and other funding; and 

(14) promote collaboration with and strategic focusing of the research and development of 
the state's national laboratories and research institutions to address the state's water challenges 
and to bring to the state demonstration projects in desalination, conservation, watershed restora- 
tion, weather modification and other technological approaches to enhancing water supply and 
management. 

D. Recognizing that complete water rights adjudication, measurement, well inventories and 
adequate databases are essential elements of an effective water management plan, and further 
recognizing that completion of these work elements will require substantial time and resources 
until such time as these dea eo are complete, the state water plan shall include work plans and 
strategies for: 

(1) completion of water rights adjudications, with required supporting documentation, in- 
cluding hydrographic surveys, aquifer mapping and aerial mapping of irrigated land; 

(2) creation and completion ofa comprehensive database and an electronically accessible 
information system on the state's water resources and water rights, including file abstraction and 
imaging of paper files as well as information on pending adjudications; | 
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(3) measuring of surface and ground water uses in the state as necessary for Sage ra 
of the state's water resources; and 
(4) taking inventory of existing water wells and determining appropriate dis pédition of 
unused wells. 

E. The interstate stream commission and the office of the state engineer shall consult directly 
with the governments of Indian nations, tribes and pueblos to formulate a statement of policy and 
process to guide: 

(1) coordination or integration of the water plans of Indian nations, tribes and pueblos 
located wholly or partially within New Mexico with the state water plan; and 

(2) final adjudication or settlement of all water rights claims by Indian nations, tribes and 
pueblos located wholly or partially within New Mexico: 

F. The interstate stream commission shall ensure that public participation:and public input 
are integrated throughout the planning process. The interstate stream commission shall convene 
water planners and stakeholders from diverse constituencies to advise it and the office of the state 
engineer on the state water plan, including statewide policies, priorities, goals and objectives for 
the plan, issues of statewide concern and strategies for implementation of the plan. The interstate 
stream commission shall also ensure that representatives of the stakeholder groups affected by 
various plan components will:participate in the development of those plan components. Members 
of the interstate stream commission and water trust board shall be notified of and are welcome to 
participate in all aspects of the planning process. 

G. After public review and comment, the state water plan developed in biter baeecr with this 
section is subject to adoption by the interstate stream commission. Following its adoption, the 
state water plan shall be presented to the interim legislative committee that studies water aad 
natural resources. 

H. The state water plan shall be periodically reviewed, updated and amended in response to 
changing conditions. At a minimum a review shall be undertaken every five years. 

I. Nothing in the state water plan shall be construed to permit the granting or the condemna- 
tion of water rights. ° 

J. Nothing in the state water plan shall be construed to determine, Bridie or aftict the Water 
rights of Indian nations, tribes or pueblos. 


History: Laws 2003, ch. 131, § 1 and Laws 2003, ch. 
137, § 1. 
Duplicate laws. — Laws 2003, ch. 131, § 1 and Laws 


2003, ch. 187, § 1, both effective June 20, 2003, enacted 


identical new sections: 
Cross references. — For the federal Endangered Spe- 


ANNOTATIONS 


Pueblo rights doctrine unduly interferes with the 
state's regulation of water rights. State ex rel. Martinez 
v. City of Las Vegas, 2004-NMSC-009, 185 N.M. 375; 89 
P.3d 47. 


, 


cies Act of 1978, see 16 U.S.C. § 1531 et seq. 


72-14-3. 2. Water conservation plans; municipalities, pre and water 
suppliers. 


A. As used in this section, "covered entity" means municipalities, counties and any other per- 
son that supplies, distributes or otherwise provides at least five hundred acre-feet of water an- 
nually for domestic, commercial, industrial or government customers for other than agricultural 
purposes, but: does not include Indian tribes, pueblos, nations, chapters or any entity athe a tribe, 
pueblo, nation or chapter. 

B. Acovered entity may develop, adopt and submit to the state engineer by Det thee 31, 2005 
a comprehensive water conservation plan, including a drought management plan. 

C. The manner in which the covered entity develops, adopts and implements a comprehensive 
water conservation plan shall be determined by the covered entity. The plan shall be accompanied 
by a program for its implementation. 

D. In developing a water conservation plan pursuant to this:section: . 

(1) municipalities and counties shall consider ordinances and codes to encourage conser- 
vation measures; covered entities without ordinance or code enforcement ability shall consider in- 
centives to encourage voluntary compliance with a set of conservation guidelines. Covered entities 
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shall identify and implement best practices in their operations to improve conservation of the 
resources; and 
(2) the covered entity shall consider, and incorporate into its plan if de pened at least 

the following: 
b iGhay water-efficieht i and appliances, including toilets, urinals, showerheads 
and faucets; 

(b) low-water-use paytlaneicg aid efficient irrigation; 

(c) water-efficient commercial and industrial water-use processes; » ” 

(d) water reuse systems for both potable and nonpotable water; 

(e)). distribution system leak repair; . i 

(f) dissemination of information regarding water-use efficiency Se 5 including 
public education programs and demonstrations of water-saving techniques; 

(g) water rate structures designed to encourage water-use os osha ain reuse in a 
fiscally responsible manner; and 

(h). -incentives to implement water-use efficiency peitinthy nes including rebates to cus- 
tomers or others, to encourage the installation of water-use efficiency and reuse measures. 

-E. The-water conservation plan shall contain a section that references the regional water plans 
in the area that have been accepted by the interstate stream commission.'The section shall cite 
conservation guidelines mentioned in the regional plan that have —— adopted into the — 
entity's water conservation plan. 

F. A covered entity may at any time adopt changes to its water conservation plan dnd shall 
submit changes to the state engineer. 

G.» After December 31, 2005, neither the water trust board nor the New Mexico finance author- 
ity shall accept an application from a covered entity for financial assistance in the construction of 
any water diversion, storage, conveyance, water treatment or wastewater treatment facility — 
the covered entity includes acopy of its water conservation plan. 


Hidtory: Laws 2003, ch. 138, §: 3. IV, § 23, is effective June 20, 2003, 90 days after adjourn- 
Effective dates. — Laws 2003, ch. 138 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


72-14-3.3. Interstate stream commission; additional powers; Strategie 
water reserve. . 


A.‘ The ititer tabs stream commission shall establish a ead fy water reserve and may pur- 
chase or lease from willing sellers or lessors or receive through donation surface water or water 
rights or storage rights to compose the reserve. The commission may also purchase or lease from 
willing sellers or lessors or receive by donation underground water or water rights for the strategic 
water reserve for-cessation of pumping or limited short-term stream augmentation. At no time 
shall the use of water or water rights held by the strategic water reserve result,in an increase in 
net depletions in any basin. The commission shall pay no more than the appraised market value 
to purchase or lease water or water rights and storage rights for the strategic water reserve. The 
commission may accept money or grants from federal or other governmental entities or other per- 
sons to purchase or lease water or water rights for the strategic water reserve, to pay administra- 
tive costs’and to develop, construct, operate and maintain infrastructure for the delivery of water 
to the location of need. The commission shall not acquire water or water rights that are served 
by or owned by an acequia or community ditch established pursuant to Chapter 73, Articles 2 
and 3 NMSA 1978 for inclusion in the strategic water reserve: The commission shall not acquire 
water or'water rights that are served by an irrigation district established pursuant'to Chapter 73, 
Article 10 NMSA 1978, except through contractual arrangement with the district board‘of direc- 
tors or as a special water users association established pursuant to Chapter 73, Article 10 NMSA 
1978, but nothing in this section shall'be construed to authorize the interstate stream commission 
to acquire water rights contrary to Section 72-1-2.4 NMSA 1978; The commission shall acquire 
only water rights that have sufficient seniority'and consistent, historic beneficial use to effectively 
contribute to the purpose of the strategic water: reserve. The commission shall ‘not acquire water 
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or water rights for the strategic water reserve by condemnation and may only condemn real prop- 
erty when that property is needed for infrastructure related to the conveyance of water. Water in 
the strategic water reserve shall not be subject to forfeiture pursuant to Chapter 72 NMSA 1978. 
Water or water rights shall only be acquired with the explicit approval of the commission. 

B. Water and water rights 1 in the strategic water reserve shall be used to: . 

(1) assist the state in complying with interstate stream compacts and court decrees; or 

(2) assist the state and water users in water management efforts for the benefit. of threat- 
ened or endangered species or in a program intended to avoid additional listings of species. Man- 
agement of water pursuant to this subsection shall be done in conjunction with collaborative 
programs or processes where they exist. Use of the strategic water reserve pursuant to. this para- 
graph shall be limited to aquatic or obligate riparian species. 

C. The interstate stream commission shall develop river reach or ground water basin priorities 
for the acquisition of water or water rights and storage rights for the strategic water reserve in 
consultation with the New Mexico interstate stream compact commissioners, the office of the state 
engineer and the attorney general's office. For each river reach or ground water basin, additional 
prioritization shall be developed in coordination with the governing bodies of the following organi- 
zations within the affected river reach or ground water basin: 

(1) Indian nations, tribes and pueblos; 

(2) boards of county commissioners; 

(3) municipalities; 

(4). special districts established pursuant to Chapter 73 NMSA 1978; 
(5) soil and water conservation districts; 

(6) water authorities; and 

» (7) water planning regions. 

D. Nothing in this section shall modify or repeal any authority ar eee vested in any organi- 
zation described in Subsection C of this section. 

E. The interstate stream commission may sell or lease water or water rights from the strategic 
water reserve at no less than the appraised market value. The commission ‘may sell water rights 
only if the rights are no longer necessary for the purposes for which they were acquired for the 
reserve; provided that water rights in the reserve shall not be sold to the United States. Pursuant 
to a sale of water rights from the strategic water reserve by the interstate stream commission, the 
commission shall first make the offer of sale for the original purpose of use. Proceeds of any sale 
are appropriated to the office of the state engineer to adjudicate water rights. Proceeds of any 
leases are appropriated to the interstate stream commission for carrying out the purposes of the 
strategic water reserve. 

F,. Water or water rights acquired for the strategic water reserve or water or water rights sold 
or leased from the reserve shall remain in their river reach or ground water basin of origin. 

G. Transactions with members of an irrigation or conservancy district established pursuant to 
Chapter 73 NMSA 1978 shall provide for the strategic water reserve to pay the annual assessment 
to the district that. would accrue to the district absent the transaction. 

H. Cumulative impacts of the strategic water reserve acquisitions and uses 3 shall not adversely 
affect existing water users or delivery systems. 

I, The interstate stream commission shall adopt ai consistent with the terms of this section, 
including rules to ensure: 

(1) that water anidh Sede rights ft tate for the strategic water reserve are used only for 
the purposes of the reserve; 

(2) adequate public Pie in each affected area for the acquisition. or disposal of water 
rights; and 

(83) that the office of the state engineer ae procedures shall be Galicia 

J. The interstate stream commission shall annually report to the Bpprontiate committee of the 
aoa rans on the status of the strategic water reserve. 


History: Laws 2005, ch. 175, § 1; 2005, ch. 182, § 1; ’ The 2007 amendment, effective July.1,-2007, in Sub- 
2007, ch. 31, § 1. section A, added the authority to develop, construct, oper- 
ate and maintain infrastructure for the delivery of water 
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to the location of need, and added the qualification that ANNOTATIONS 
the commission may only condemn real property when 
that property is needed for infrastructure related to the 
conveyance of water. 


' Law reviews. — For article, "An Environmental Pool 
. for the Rio Grande," see 47 Nat. Resources J. 615 (2007). 


72-14-4, Budget and plan submitted to governor annually. 


The interstate stream commission shall annually prepare and submit a budget together with a 
complete and detailed plan looking toward the improvement of the Rio Grande in this state, and 
increasing the surface flow of water in the river, during the ensuing fiscal year. The plan and bud- 
get shall be submitted annually in accordance with the provisions of Sections 6-3-1 through 6-3-22 
NMSA 1978. 


History: Laws 1935, ch. 24, § 1; 1941 Comp., § 77- Laws 1997, ch. 241, § 1 and Laws 1997, ch. 246, § 1, both 


3304; Laws 1947, ch. 131, § 1; 1953 Comp., § 75-34-4; effective June 20, 1997, enacted identical amendments to 
Laws 1973, ch. 201, § 1; 1997, ch, 241, § 1; 1997, ch. this section. The section was set out as amended by Laws 
246, § 1. 1997, ch. 246, § 1. See 12-1-8 NMSA 1978. 


The 1997 amendment, effective June 20, 1997, in the 


first sentence, deleted "of the channel" following "improve- ANNOTATIONS 
ment" and inserted "and increasing the surface flow of wa- Law reviews. — For article, " 'Whisky's for Drinkin’, 
ter in the river", in the second sentence substituted "6-3-1 Water's for Fighten'! ' Is it? Resolving a Collective pees 


through 6-3-22 NMSA 1978" for "11-4-1.1 through 11-4- Dilemma in New Mexico," see 45 Nat. Resources J. 185 
7.8 NMSA 1953", and made a minor stylistic change. (2003), 


72-14-5. Annual expenditures made under budget and plan. 


The interstate stream commission shall annually expend from the money appropriated, within 
the money actually available and within the budget submitted and approved, in accordance with 
the provisions of Sections 6-3-1 through 6-3-22 NMSA 1978, such sum as may be necessary for the 
improvement of the Rio Grande in this state, and increasing the surface flow of water in the river, 
and in accordance with the plan submitted by the commission. 


History: Laws 1935, ch, 24, § 2; 1941 Comp., § 77- this section. The section was set out as amended by Laws 
3305; Laws 1947, ch. 131, § 2; 1953 Comp., § 75-34-5; =: 1997, ch. 246, § 2. See 12-1-8 NMSA 1978, 

L 1978, ch. 201, § 2; 1997, ch. 241, § 2; 1997, ch. 

248§30 1 sat soe to wnlgneins ANNOTATIONS 


The 1997 amendment, effective June 20, 1997, sub- 


P f eminent domain. — Commission is entitléd 
stituted "6-3-1 through 6-3-22 NMSA 1978" for "11-4-1.1 De dar eee ae ee ee 


, 7 i moa to institute proceedings in the name of the state for con- 
NMSA 1953", deleted "of the channel" following "improve- demnation of land for erecting a dam and reservoir to im- 


ment", inserted "and increasing the surface flow of water pound and conserve water. State ex rel. Red River Valley 


in the river", and made stylistic changes throughout the Co. v. Dist. Ct.. 1935-NMSC-085. 39 N.M. 523. 51 P:2d 239 
section. : : i ade : : 


Laws 1997, ch. 241, § 2 and Laws 1997, ch. 246, § 2, both 
effective June 20, 1997, enacted identical amendments to 


72-14-6. Appropriation; how disbursements are to be made. 


A. Annually, one million dollars ($1,000,000) shall be distributed from the improvement of Rio 
Grande income fund to the forest land protection revolving fund. 

B. There is appropriated annually all money remaining in the improvement of the Rio Grande 
income fund after the distribution pursuant to Subsection A of this section or as much thereof as 
may be necessary for the purpose of complying with Sections 72-14-4 through 72-14-6 and 72-14-9 
through 72-14-28 NMSA 1978 and to fulfill and carry out their purposes and intentions. The ap- 
propriations authorized shall be paid, from time to time as may be necessary, upon vouchers ap- 
esti by the'interstate stream commission. 


History: Laws 1935, ch. 24, § 3; 1941 ediigs § 77- fund to the forest land protection revolving fund; added a 


3306; Laws 1947, ch. 131, § 3; 1953 Comp., § 75-34-6; new Subsection A; and in Subsection B, after "all money", 

Laws 1973, ch. 201, § 3; 1997, ch. 241, § 3; 1997, ch. added "remaining", and after "Rio Grande income fund", 

246, § 3; 2019, ch. 62, § 8. added "after the distribution pursuant to Subsection A of 
The 2019 Amendient! effective June 14, 2019, madea this section". 


distribution from the improvement of Rio Grande income 
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The 1997 amendment, effective June 20, 1997, substi- 
tuted "72-14-4 through 72-14-6 and 72-14-9 through 72- 
14-28 NMSA 1978" for "75-34-4 through 75-34-6 NMSA 
1953" in the first sentence and made minor stylistic 
changes throughout the section. 

Laws 1997, ch. 241, § 3 and Laws 1997, ch. 246, § 3, both 
effective June 20, 1997, enacted identical amendments to 
this section. The section was set out as amended by Laws 


INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 


72-14-9 


Appropriations, — Laws 1997; ch. 241, § 15B, and 
Laws 1997, ch. 246, § 15B appropriated $500,000 from the 
improvement of the Rio Grande income fund to the inter- 
state stream commission for expenditure in fiscal years 
1998 and 1999 for the purpose of conducting hydrographic 
surveys. Any unexpended or unencumbered balance re- 
maining at the end of fiscal year 1999 shall revert to the 


improvement of the Rio Grande income fund. 
1997, ch. 246, § 3. See 12-1-8 NMSA 1978. 6 


72-14-7, [Governor authorized to protect water rights in interstate 
streams. | 


That the governor of the state of New Mexico is hereby auenollat an to take such steps, make such 
investigations and institute or cause to be instituted in the name of the state, such proceedings as 
in his judgment may be necessary for the protection of the rights to the waters of any and all the 
interstate streams of the state. 


ANNOTATIONS 


Law reviews. — For article, "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971). 


History: Laws 1927, ch. 120, § 1; 1941 Comp., § 77- 
8807; 1953 Comp., § 75-34-7. 


72-14-8. [Governor may employ persons and fix their compensation. ] 


That the governor of New Mexico is authorized to employ such engineers, employees and attor- 
neys as in his judgment may be necessary for the provisions of this act,(72-14-7, 72-14-8 NMSA 
1978], and: to fix the compensation therefor. . 


History: Laws 1927, ch. 120, § 2; 1941 Comadiy ; T7-, 
3308; 1953 Comp., § 75-34-8. 


72-14-9. Definitions. 


As used in Sections 72-14-9 through 72-14-28 NMSA 1978: 

A. "engineer" or "state eriginéer" means the state engineer of New Mexico; 

B. "commission" means the interstate stream commission or other department or agency which 
may be created and charged with the duties and functions of the commission; 

C. "works" includes all property, rights, easements and franchises relating thereto and deemed 
necessary or convenient for their operation, and all water rights acquired or exercised by the com- 
mission in connection with such works, and shall embrace all means of conserving and distribut- 
ing water, including, without limiting the generality of the foregoing, reservoirs, dams, diversion 
canals, distributing canals, lateral ditches, pumping units, wells, mains, pipelines and waterworks 
systems and shall include all such works for the conservation, development, storage, distribution 
and utilization of water, including, without limiting the generality of the foregoing, works for the 
purpose of irrigation, development of power, watering of stock, supplying of water for public, do- 
mestic, industrial and other uses, for fire protection and for the purpose of obtaining hydrographic 
surveys used by the state engineer for determining water rights; 

_D. . "cost.of works" includes the cost of construction; the cost of all lands, property, rights, ease- 
ments and franchises acquired which are deemed necessary for such construction; the cost of all 
water rights acquired or exercised by the commission in connection with a project; the cost of all 
machinery and equipment, financing charges, interest prior to and during construction and for a 
period not exceeding three years after the completion of construction; the cost of engineering and 
legal expenses, plans, specifications, surveys, estimates of cost and other expenses necessary or 
incident to determining the feasibility or practicability of any project; and administrative expense 
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and such other expenses as may be necessary or incident to the financing and the completion ofa 
project and the placing of the project in operation; | 

E. "owner" includes all individuals, irrigation districts, incorporated companies, societies or 


associations having any title or interest in any properties, rights, easements or franchises to be 


acquired; and 


F. "project" means any one of the works defined in this, section or any combination. of such 
works which are jointly managed and operated as a single unit. 


History: 1953 Comp., § 75-34-9, enacted by Laws 
1955, ch. 266, § 1; 1997, ch. 241, 94; 1997, ch. 246, § 4. 

The 1997 wicndment Effective June 20, 1997, added 
the section heading, substituted "Sections 72-14-9 through 
72-14-28 NMSA 1978" for "this act, the following words 
and terms shall have the following meanings" in the intro- 
ductory language; added "and for the purpose of obtain- 
ing hydrographic surveys used by the state engineer for 


determining water rights" at the end of Subsection C; in- 
serted "in this section" following "defined"; deleted "physi~ 
cally connected or" following. "which are" in Subsection F; 
and made stylistic changes throughout the section. 

Laws 1997, ch, 241, § 4 and Laws 1997, ch. 246, § 4, both 
effective July 20, 1997, enacted identical amendments to 
this section, The section was set out as amended by Laws 


1997, ch. 246, § 4..See 12-1-8 NMSA 1978. 


72-14-10. [Power to purchase, exchange and condemn property. | 


The interstate stream commission, in addition to all other powers now vested in it, shall have 
power to acquire, by purchase, or exchange upon such terms and conditions and in such manner as 
it may deem proper, and to acquire by condemnation in accordance with and subject to the provi- 
sions of any and all existing laws applicable to the condemnation of property for public use, any 
land, rights, water rights, easements, franchises and other property deemed necessary or. proper 
for the construction, operation and maintenance of such works. Title to property purchased or 
condemned shall be taken in the name of the commission. The commission shall be under no ob- 
ligation to accept and pay for any property condemned under this act [72-14-9 through 72-14-23, 
72-14-25 through 72-14-28 NMSA 1978] except from the funds provided by this act, and in any 
proceedings to condemn, such orders may be made by the court having jurisdiction of the suit, ac- 
tion or proceedings as may be warranted by law and the facts. 

The taking possession of the property sought to be condemned shall not be delayed by reason of 
any dispute between rival claimants or the failure to join any of them as a party to said proceed- 
ings in condemnation. 


History: 1953 Comp., § 75-34-10, enacted by Laws 
1955, ch. 266, § 2. 


Acquisition by adverse possession or use'of public prop- 
erty held by governmental unit, 55 A.L.R.2d 554. 


ANNOTATIONS 93 C.J.S, Waters § 7; 94 C.J.S. Waters § 236. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters §§ 21, 55. 


72-14-11. Projects using revenue bond proceeds authorized. 


A. The commission is authorized to conduct, whenever it deems such project expedient, any 
project, the cost of which is to be paid wholly by means of or with the proceeds of revenue bonds 
authorized, or in connection with'a grant to aid in financing such project from the United States 
or any instrumentality or agency thereof, or with other funds provided under the authority of 
Sections 72-14-9 through 72-14-28 NMSA 1978. If revenues from the project are intended to pay 
the cost of maintaining, repairing and operating the project and to pay the principal and interest 
of revenue bonds that may be issued for the cost of the project, before conducting any project, the 
commission shall make estimates of the cost of the project, of the cost of maintaining, repairing 
and operating the project and of the revenues to be derived from the project, and no such project 
shall be conducted unless, according to the estimates, the revenues to be derived will be sufficient 
to pay the cost of maintaining, repairing and operating the project and, if no other revenues are to 
be pledged to repayment of bonds that may be issued for the cost of the project, to pay the principal 
and interest of revenue bonds which may be issued for the cost of such project; provided, however, 
that in connection with the issuance of any of the bonds, the failure of the commission to make 
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the estimates required by this section or to: make the estimates in proper form shall in no way af- 
fect the validity or enforceability of any such bonds or of the trust indenture, resolution or other 
security for the bonds. 

B. The purpose of Sections 72-14-9 through 72-14-28 NMSA 1978 is to meet a statewide need 
for the conservation and use of water through projects designed or intended for such purposes. 
The commission is empowered to make such investigations as may be necessary to plan and carry 
out a comprehensive statewide program of water conservation; provided, however, that those sec- 
tions shall not be construed to repeal or amend by implication or otherwise the provisions of law 
enacted with respect to permits for the acquisition of water rights, permits for the change in place 
or method of usé of water or permits for the construction of works. The projects to be finally con- 
ducted shall qualify as parts of such statewide program and, if applicable shall be approved by 
the commission upon the showing of their prospective’ ability to meet, through the sale of water 
or other services, the cost of operation, maintenance and repair and the amortization of the cost 
of the project; provided, however, that the failure of the commission to determine such prospective 
ability of a Proj ject shall in no way affect the validity or ines gy of any such bonds. 


History: 19538 vitienietes § 75-34-11, enacted by Laws Laws 1997, ch. 241, § 5 and Laws’ 1997, ch. 246)§ 5, both 
1955, ch. 266, § 3; 1997, ch. 241, § 5; 1997, ch. 246, § 5. effective June 20, 1997, enacted identical amendments to 
The 1997 amendment, effective June 20, 1997, added this section. The section was set out as amended by Laws 
the section heading, substituted "Sections 72-14-9 through 1997, ch. 246, § 5. See 12-1-8 NMSA 1978. 
72-14-28 NMSA 1978" for "this act" twice-in the section; in 
Subsection A, added the language beginning "If revenues . ANNOTATIONS 


from" and ending "cost of the project" at the beginning of 
the second sentence, substituted "conducting" for "con- 
structing" and "conducted" for "constructed", and inserted 
"if no other revenues.are to be pledged to repayment of 
bonds that may be issued for the cost of the project" near 
the middle of the subsection; in Subsection B, deleted "so 
far as possible" following "to meet" and "the construction 
and operation of" following "water through" in the first 


Payment for feasibility study. — If commission pro- 
poses to enter into agreement with certain irrigation com- 
panies whereby commission agrees to conduct a "feasibil- 
ity study" regarding rehabilitation and repair of Cabresto 
dam for a consideration of $2,000, and if the project is not 
economically feasible, companies are not liable to reim- 
burse commission's irrigation works construction fund for 
any amount of costs of the study, commission may expend 


sentence, in the second sentence deleted the language at the $2,000 even if the project should be determined not to 
the end referring to notice, publication and hearing for be economically feasible. 1957-58 Op. Att'y.Gen. No. 58-92. 
appropriation of water in declared underground water Am. Jur.2d, A.L.R. and C.J.S. references. — 78 An. 
basins, in the last sentence substituted "conducted" for , 


b * qifbe, Shire Lh oe , Jur. 2d Waterworks and Water Companies § 3. 
constructed" and "project" for "construction" and inserted 93 C.J.S. Waters § 195; 94 C.J.S. Waters. §§ 321, 365. 
"if applicable" preceding "shall be approved"; and made , ‘ 


stylistic changes throughout the section. 


72-14-12, [Power to cross watercourses and avenues of transportation. | 


The interstate stream commission of the state of New Mexico shall have the power to construct 
irrigation works across any stream of water, watercourse, streets, avenues, highways, railways, 
canals, ditches or flumes which the route of said canal or canals may intersect or cross, in such 
manner as to afford security to life and property; but the board shall restore the same, when so 
crossed or intersected, to its former state, as near as may be, so as not to destroy its usefulness; 
and every company whose railroads shall be intersected or crossed by said works shall unite with 
said commission in forming said intersection and crossing; and if such railroad company and said 
commission, or the owners and controllers of said property, thing, or franchise so to be crossed 
cannot agree upon the amount to be paid therefor, on the points or the manner of said crossing of 
intersections, the same shall be ascertained and BLESS gah in all aS ae as herein provided in 
respect to taking of land for public use. 

But nothing herein contained shall require the payment to the state or any subdivision thereof, of 
any sum for the right to cross any public highway with any such works. The right-of-way is hereby 
given, dedicated and set apart to locate; construct and maintain said works over and through any 
of the lands which are now or hereafter may be the property of this state. 


History: 1953 Comp., § 75- wari; enacted by Laws ANNOTATIONS 


TASS, abs A68y Aide Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters § 382: 
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What constitutes natural drainway or watercourse for Modern status of rules governing interference with 
flow of surface water, 81 A.L.R. 262. drainage of surface waters, 93 A.L.R.3d 1193. 
‘94 C.J.S. Waters §§ 349, 350. 


72- 14. 13. Water conservation revenue bonds benlvouived extent of state 
Obi sation: . 


A. The commission, with the approval of the state board of finance and in accordance saith 
the state board of finance's adopted policies and. procedures on financing approvals, is authorized 
to provide by resolution for the issuance of water conservation revenue bonds of the state for the 
purpose of paying the cost, as defined in Section.72-14-9 NMSA 1978, of any one or more projects 
subject to the conditions provided, for in Subsection F of this section. The principal of and interest 
on,revenue bonds shall be payable solely from the special fund to. be provided for such payment. 
Revenue bonds shall. mature at.such time, not more than fifty years from their date, as may be 
fixed by the resolution, but may be made redeemable before maturity at the option of the state, to 
be exercised by the commission, at such price and under such terms and conditions as may be fixed 
by the commission prior to the issuance of the bonds. The commission shall determine the rate of 
interest not in excess of the maximum net effective interest rate permitted by the Public Securi- 
ties Act [6-14-1.through 6-14-3 NMSA 1978] or the Public Securities Short-Term Interest Rate Act 
[6-18-1 through 6-18-16 NMSA 1978] on such bonds, the time of payment of such interest, the form 
of the bonds and the manner of executing the bonds, and’shall fix the denomination of the bonds 
and the place of payment of principal and interest thereof. ! 

B.. All bonds issued under Sections 72-14-9 through 72-14-28 NMSA 1978 shall contain a state- 
ment on their faces that the state shall not be obligated to pay the bonds or the interest on the 
bonds except from the "debt service fund" hereinafter set forth. In case any of the officers whose 
signatures appear on the bonds cease to be officers before the delivery of the bonds, the signatures 
shall nevertheless be valid and sufficient for all purposes, as if the officers had remained in office 
until delivery. All the bonds are declared to have all the qualities and incidents of negotiable in- © 
struments, The bonds shall not constitute or be a debt, liability or, obligation of the state, and shall 
be secured only by the revenues of such works and the funds received from the sale or disposal of 
water and from the operation, lease, sale or other disposition of the works, property and facilities 
to be acquired out of the proceeds of such bonds and, if so pledged by the commission, from income 
credited to the permanent reservoirs for irrigation purposes income fund and the improvement of 
Rio Grande income fund. 

C. Provisions may be made for the registration of any of the bonds in the resolution authoriz: 
ing the bonds. The bonds authorized under the provisions of Sections 72-14-9. through 72-14-28 
NMSA 1978 may be issued and sold from time to. time at.a public or private sale to any purchaser, 
including the New Mexico finance authority, and:in such amounts as may be determined by the 
commission, and the commission may sell the bonds in such manner and for such price as. it.may 
determine to be for the best interests of the state. The state investment officer is authorized to in- 
vest the permanent funds of the state in the bonds. The proceeds of such bonds shall be used.solely 
for the payment of the cost of a.project and shall be used in such manner and under such restric- 
tions, if any, as the commission may provide. 

D. Ifthe proceeds of the bonds, by.error of calculation or otherwise, are fess than the cost of 
the project, additional bonds may in like manner be issued to provide the amount of such deficit 
and, unless otherwise provided in the resolution authorizing the bonds, shall be deemed to be of 
the same issue and shall be entitled to payment from the same fund arithout preference or priority 
of the bonds first issued for the same project. If the proceeds of bonds issued, for any such project 
exceed the cost. of the project, the surplus shall be paid into the debt service fund provided for the 
payment of principal and interest of such bonds. Prior to the preparation of definitive bonds, the 
commission may issue temporary bonds exchangeable for definitive bonds when such bonds have 
been executed and are available for delivery. Such bonds may be issued without any other proceed- 
ings or the happening of any other conditions or things than those proceedings, conditions and 
things which are specified and required by Sections 72-14-9 through 72-14-28 NMSA 1978 or by 
the constitution of New Mexico. 
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E. Each resolution providing for the issuance of bonds shall set forth a project for which the 
bonds are to be issued, and the bonds authorized by each such resolution shall constitute a sepa- 
rate series. The bonds of each series shall be identified by a series number or letter and may be 
sold and delivered at one time or from time to time. 

F. Revenue bonds issued by the commission for obtaining hydrographic surveys used by the 
state engineer shall mature not later than ten years from their date of issuance. The commission 
shall issue bonds for hydrographic surveys in a total amount not exceeding four million dollars 
($4,000,000) and in amounts not to exceed two raiHian, dollars ($2,000,000) in any fiscal year com- 
mencing July 1, 1998. 


History: 1953 Comp. ey § 75-34-13, enacted by Laws. ANNOTATIONS 

1955, ch. 266, § 5; 1957, ch. 63, § 1; 1997, ch. 241, 6; 

1997, aan 246, ian Bion > : re : Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
The 1997 amendment, effective June 20, 1997, re- Jur. 2d Public Securities and Obligations § 180. 


wrote this section to the extent that a detailed comparison Right to drain surface water into natural watercourse, 
is impracticable. fi 28 A.L.R. 1262. 
Laws 1997, ch. 241, §6 and Laws 1997;ch. 246, §'6, both 1 94 CS; Waters § 234, 
effective June 20, 1997, enacted identical amendments to 
this section. The section was set out as amended by Laws 
1997, ch. 246, § 6. See 12-1-8 NMSA 1978. 


72- 14-14. Revenues from bonds to be applied to cost of projects and 
associated expenses. 


All money received from any bonds issued pursuant to Sections 72-14-9 through 72-14-28 NMSA 
1978 shall be applied solely to the payment of the cost of the project or to the appurtenant debt 
service fund, and there is created and granted a lien upon such money until so applied in favor of 
the holders of the bonds or the trustee provided for in respect of such bonds. 


History: 1953 Comp., § 75-34-14, enacted by Laws "fund" and "shall be and hereby" following “there” in the 
1955, ch. 266, § 6; 1997, ch. 241, § 7; 1997, ch. 246,§ 7. ~ middle of the section, and made minor stylistic changes. 

The 1997 amendment, effective June 20, 1997, added Laws 1997, ch. 241, § 7 and Laws 1997, ch. 246, § 7, both 
the section heading, substituted "Sections 72-14-9 through effective June 20, 1997, enacted identical amendments to 
72-14-28: NMSA 1978" for."this act", "project" for "works" this section. The section was set out as amended by Laws 
and "debt service" for "sinking", deleted "and to the ad- 1997, ch. 246, § 7..See 12-1-8 NMSA 1978. 


ministration fund as hereinafter provided" following 


72-14-15. Funds established. 


The commission shall create three separate funds in respect of the bonds of each series: one 
fund to be known as the "project fund,.series ". another fund to be known as the 
"income fund, series "- and another fund to be known as;the "debt service fund, se- 
ries "; each fund to he identified by the same series number or letter as the bonds 
of such series. The SiEeS! in each fund shall be deposited in such depository and secured in such 
manner as may be determined by the commission. It is lawful for any bank or trust company incor- 
porated under the laws of this state or of the United States to act as such depository and to furnish 
such indemnifying bonds or to pledge such securities as may be required by the commission. A 
separate account shall be kept in each project fund and.in each income fund for, each project. All 
expenditures not properly chargeable to, the project fund account or to the income fund account 
of any one project shall be charged by the commission in such proportions as it determines to the 
project fund accounts or to the income fund accounts, as the case may be, of the projects in respect 
of which such expenditures were incurred. 


History: 1953 Comp., § 75-34-15, enacted by Laws . at the end; and substituted "project" for "construction" 
1955, ch. 266, § 7; 1997, ch. 241, § 8; 1997, ch. 246, § 8. and "income" for "water" throughout the section. 

The 1997 amendment, effective June 20, 1997, added Laws 1997, ch. 241, § 8 and Laws 1997, ch. 246, § 8; both 
the section heading; in the first sentence, deleted "create a effective June.20, 1997, enacted identical amendments to 
fund to be known as ‘administration fund' and shall also" this section. The section was set out as amended by Laws 
‘following "shall" at the beginning, inserted "debt service" ~ 1997; ch. 246, § 8. See 12-1-8 NMSA 1978. 


near the middle and substituted "commission" for "board" 
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72-14-16 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and Cd: S. references. — 94 
C.J.S, Waters § 241. 


WATER LAW 


72-14-17 


72-14-16. Bond proceeds to be Abertay credited. 


The proceeds of the bonds of each series issued under the provisions of Sections 72- 14 9 through 
72-14-28 NMSA 1978 shall be placed to the credit of the appropriate project fund, which fund shall 
be kept segregated and set apart from all other funds. There shall be credited to the appropriate 
debt service fund all accrued interest received upon sale of the bonds and there shall also be cred- 
ited to the appropriate project fund the interest received upon the deposits of money in the project 
fund and money received by way of grant from the United States or from any other source for the 
project. The money in each project fund shall be paid out or disbursed in such manner as may be 
determined by the commission, subject to the provisions of those sections, to pay the cost of the 
project and there is hereby appropriated annually the money in aed project fund for the purposes 


intended by the commission. 


History: 1953 Comp., § 75-34-16, enacted by Laws 
1955, ch. 266, § 8; 1997, ch. 241, § 9; 1997, ch. 246, § 9. 

The 1997 amendment, effective June 20, 1997, added 
the section heading, in the first sentence, substituted "Sec- 
tions 72-14-9 through 72-14-28 NMSA" for "this act" and 
deleted "at all times" following "fund shall", in the second 
sentence, inserted the language beginning "shall be cred- 


ited to" and ending “bonds and there" at the beginning, 


deleted "all accrued interest upon the bonds and" follow- 
ing "the project-fund", and deleted "works as hereinabove 
defined" at the end, rewrote the last. sentence, substituted 


"project" for "construction" throughout the section and 
made minor stylistic changes. 

Laws 1997, ch, 241, § 9 and Laws 1997,-ch. 246, § 9, both 
effective June 20, 1997, enacted identical amendments to 
this section. The section was set out:as amended by Laws 
1997, ch. 246, § 9. See 12-1-8 NMSA 1978. 


~ ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 241. 


72-14-17. Commission to set prices, rates or charges; contracts; 
. disposition of property. 


A. The commission is authorized, subject to the provisions of Sections 72-14-9 through 72-14- 
28 NMSA 1978, to fix and establish the prices, rates and charges at which the resources and facili- 
ties made available under the provisions of those sections shall be sold and disposed of; to enter 
into contracts and agreements, and to do things which in its judgment are necessary, convenient or 
expedient for the accomplishment of the purposes and objects of those sections, under such general 
regulations and upon such terms, limitations and conditions as it shall prescribe. If no other rev- 
enues are pledged to repay the bonds, it is the duty of the commission to enter into such contracts 
and fix and establish such prices, rates and charges so as to provide funds that will be sufficient to 
pay costs of operation and maintenance of the works authorized by those sections, together with 
necessary repairs thereto, and that will provide sufficient funds to meet and pay the principal and 
interest of all bonds as they severally become due and payable; provided that nothing contained in 
Sections 72-14-9 through 72-14-28 NMSA 1978 shall authorize any change, alteration or revision 
of any such rates, prices or charges as established by any contract entered into under authority of 
those sections except as provided by any such contract. 

B. Every contract made by the commission for the sale of water, use of water, water storage or 
other service or for the sale of any property or facilities shall provide that in the event of failure or 
default in the payment of money specified in the contract to be paid to the commission, the com- 
mission may, upon such notice as shall be prescribed in the contract, terminate the contract and 
all obligations under it. The act of the commission in ceasing on any default to furnish or deliver 
water, use of water, water storage or other service under the contract shall not deprive the commis- 
sion of or limit any remedy provided by such contract or by law for the recovery of money due or 
which may become due under the contract. 

~C. The commission is‘empowered to sell or otherwise didpode of any rights of way, easements or 
property when it determines that the same is no longer needed for the purposes of Sections 72-14-9 
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through 72-14-28 NMSA 1978, or to lease or rent the same or to otherwise take and:receive the in- 
come or profit and revenue therefrom. All income or profit and revenue of the works and all money 
received from the sale or disposal of water, use of water, water storage or other service and from 
the operation, lease, sale or other disposition of the works, property and facilities acquired under 
the provisions of'those sections shall be paid to the credit of the appropriate income fund. 


History: 1953 Comp., § 75-34-17, enacted by Laws Right to cut off water supply because of nonpayment of 
1955, ch. 266, § 9; 1997, ch. 241, § 10; 1997, ch. 246, § water. bill or charges for connections, etc., 28 A.L.R. 472. 
10. Discrimination between property within and that out- 

The 1997 amendment, effective June 20, 1997, added side municipality or other governmental district as to 
the section heading and the subsection designations, rates, 4 A.L.R.2d 595. 
inserted "If no other revenues are pledged to repay the Making payment for water or light a charge upon the 
bonds" at the beginning of the last sentence in Subsection property or against the present owner or occupant, irre- 
A, substituted "Sections 72-14-9 through 74-14-28 NMSA spective of person who enjoyed service, 19 A.L.R.3d 1227. 
1978" for "this act" three times in the section, and made What constitutes unity of title or ownership sufficient 
minor stylistic changes throughout the section. for creation of an easement by implication or way of neces- 

Laws 1997, ch. 241, § 10 and Laws 1997, ch. 246, § 10, sity, 94 A.L.R.3d 502. 
both effective June 20, 1997, enacted identical amend- 94 C.J.S. Waters §§ 284 to 308. 


ments to this section. The section was set out as amended 
by Laws 1997, ch. 246, § 10. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. —78 Am. 
Jur. 2d Waters §§ 246 to 252. 


72-14-18. Debt service fund; payments into fund; fund pledged for 
payment of interest, fiscal charges and eee of 
’ principal. | 


The éomfoinsien, shall provide, in the proceedings authorizing the issuance of each series of 
bonds, for the paying into the appropriate debt service funds at stated intervals money from other 
revenues pledged to repay the bonds or all money then remaining in the income fund, after paying 
all cost. of operation, maintenance and repairs of the works. All money in each debt service fund 
shall-be pledged for the payment of and used only for the purpose of paying: 

A, -interest upon the bonds as such interest falls due; 

B. the necessary fiscal agency charges for paying bonds and interest; 

C:. the principal of the bonds as they fall due; and 

_D.. any premiums upon bonds retired by call or purchase as herein provided. 

» ‘Prior to the issuance of the bonds of each series, the commission may provide by resolution for 
using the debt service fund or any part thereof in! the purchase of any of the outstanding bonds 
payable therefrom at the market price thereof. The money:in each debt service fund, less such re- 
serve as may be provided for in the resolution authorizing the bonds for the payment of interest, 
principal, or both, if not: uséd within a reasonable time for the purchase of bonds as provided in 
this section, shall be applied to the redemptign of bonds then subject to redemption at the redemp- 
tion price then applicable. 


History: 1953 Comp., § 75-34-18, enacted by Laws sentence of that paragraph, substituted "debt service" for 


1955, ch. 266, § 10; 1997, ch. 241, § 11; 1997, ch. 246, §.. "sinking" throughout the section, and made minor stylis- 
Il. tic changes. 

The 1997 sesadients effective June 20, 1997, added _ Laws. 1997, ch. 241, § 11 and Laws. 1997, ch. 246, § 11, 
the section heading, inserted "money from other revenues both effective June 20, 1997, enacted identical amend- 
pledged to repay the bonds or" in the introductory para- ments to this section. The section was set out as amended 


graph, deleted "but not exceeding the price, if any, at by Laws 1997, ch. 246, § 11, See 12-1-8 NMSA 1978. 
which the same shall, at the next interest date, be payable 


or redeemable, and all bonds redeemed or purchased shall ANNOTATIONS 

forthwith be cancelled and no bonds shall be issued in Am. Jur. 2d, A.L.R. and CwJ.8. references. — 64 Am. 
place thereof" at the end of the first sentence of thé second Jur. 2d Public ee ont Obligations § 68. 

paragraph, inserted "or both" and "in this", and deleted 94 C.J.S. Waters § 243. 


"for cancellation" following "purchase of bonds" in the last _, 
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72-14-19. Permanent reservoirs for irrigation purposes income fund; 
Rio Grande income fund; appropriation. 


Each year's income credited rs the permanent reservoirs for irrigation purposes income fund 
and the improvement of Rio Grande income fund may be pledged irrevocably to the payment of the 
principal of and interest on revenue bonds by the commission with the approval of the state board 
of finance, and there are irrevocably appropriated to the commission amounts from the funds for 
such purposes. The commission shall provide in the proceedings authorizing the issuance of each 
series of bonds for the paying into the appropriate income and debt service funds all money re- 
ceived pursuant to this section. 


debt service funds" for "sinking fund" in the last sentence, 


History: 1953 Comp., § 75-34-19, enacted by Laws 
1955, ch. 266, § 11; 1997, ch. 241, §'12; 1997, ch. 246, § 
12. 

The 1997 amendment, effective June 20, 1997, added 
the section heading, deleted "in addition so much of" fol- 
lowing "income fund", substituted "and the improvement 
of the Rio Grande income fund" for "as shall be necessary 
for the purposes hereinabove enumerated" and inserted 
"to the payment of the principal of and interest on rev- 


and made minor stylistic changes throughout the section. 

Laws 1997, ch. 241, § 12 and Laws 1997, ch. 246, § 12, 
both effective June 20, 1997, enacted identical amend- 
ments to this section. The section was set out as amended 
by Laws 1997, ch, 246, § 12. See 12-1-8 NMSA 1978. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am, 


enue bonds" in the first sentence, substituted "income and Jur. 2d Public Securities and Obligations § 44. 


94 C.J.S. Waters §§ 234, 321. 


72-14-20. [Contracts and leases with agencies of United States 
authorized. ] 


Notwithstanding any provisions of this act [72-14-9 through 72-14-23, 72-14-25 through 72-14- 
28 NMSA 1978] to the contrary, the commission is empowered to enter into contracts and leases 
with the United States of America, its instrumentalities or agencies, or any thereof, for the pur- 
pose of financing the construction of any works authorized by this act, and may in ‘such contracts: 
or leases authorize the United States, its instrumentalities or agencies, to supervise and approve 
the construction, maintenance and operation of such works, or any project or portion thereof, until 
such times as any money expended, advanced or loaned by said United States, its instrumentali- 
ties or agencies and agreed to be repaid thereto by said commission; shall have been fully repaid. 
It is the purpose and intent of this act that the commission shall be-authorized, and is hereby 
authorized and empowered, to accept cooperation from the United States of America, its instru- 
mentalities and agencies, in the construction, maintenance and operation and in financing the 
construction, of any works authorized by this act, and the commission shall have full power to do 
any and all things necessary in order to avail itself of such aid, assistance and isle ane under 
federal oreatan now or hereafter enacted by congress. . 


History: 1953 Comp.; § 75-34-20, enacted by Laws 
1955, ch. 266, § 12. 


ANNOTATIONS 


‘Am, Jur. 2d, A.L.R. and C.J.S. references. 7 78 Am. 
Jur. 2d Waterworks and Water Companies § 8. 
94 C.J.S. Waters § 228. 


72-14-21. [Accounts pertaining to works required; control of 
construction; collection of revenues; sale of water; suits. ] 


The commission shall keep full and complete accounts concerning all matters and things relat- 
ing to the works and annually shall prepare balance sheets and income and profit and loss state- 
ments showing the financial condition of each project, and file copies thereof with the secretary of 
state. All books and papers pertaining to all matters provided for in this act [72-14-9 through 72- 
14-23, 72-14-25 through 72-14-28 NMSA 1978] shall at all reasonable times be open to the inspec- 
tion of any party interested or any citizen of the state. Except as otherwise provided in this act, the 
commission shall have full charge and control of the construction, operation and maintenance of 
the works and the collection of all rates, charges and revenues of whatsoever character therefrom. 
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The commission shall proceed immediately with the construction of the works upon funds being 
made available therefor and shall prosecute such works to completion as rapidly as possible. The 
commission shall have power to sell, lease and otherwise dispose of all waters which may be im- 
pounded under the provisions of this act, and such water may be sold for the purpose of irrigation, 
development of power, watering of stock or any other purpose. To the extent that it may be neces- 
sary to carry out the provisions of this act, and subject to a compliance with the other provisions of 
this act, the board may take full control of all the water of the state not under the exclusive control 
of the United States and not vested in private ownership, and it shall be its duty to take such steps 
as may be necessary to appropriate and conserve the same for the use of the people. 

The commission shall have power to institute in any of the courts of this state, or in any other 
state, or in any of the federal courts of this state or any other state, any actions, suits and special 
proceedings necessary to enable it to acquire, own and hold title to lands for dam sites, reservoir 
sites, water rights, rights-of-way for diversion and distributing canals, and lateral ditches and other 
means of distribution of water, and may also in all said courts institute, maintain and prosecute to 
final determination any and all actions, suits and special proceedings necessary to have the water 
rights adjudicated upon any stream or source of water supply from which is derived the water for 
such reservoir, diversion and distributing canals, lateral ditches and other means of distribution of 
the water; and said commission may join any and all owners of waters heretofore appropriated by 
any person, association or corporation from any of the streams of the state of New Mexico so that 
adjudication may be had of all surplus water upon all the streams and sources of water supply of 
any project so constructed by said commission. All costs and expenses of such actions, suits or special 
proceedings shall be paid by said commission out of funds provided under the authority of this act. 


History: 1953 Comp., § 75-34-21, enacted by Laws Construction of public works project. — Section 
1955, ch. 266, § 13. 10-1-6 NMSA 1978, when read together with provisions of 
Sections 10-1-7 and 10-1-8 NMSA 1978, would have spe- 


ANNOTATIONS ' cific application to construction of the public works project 

Public inspection of records and papers. — Re- contemplated by commission, and would have to be con- 

cords and papers of commission are decreed to be subject sidered by the COR ISHIOA an Carpysng oUt of construction 
to free public inspection at all reasonable times. 1961-62 work. 1961-62 Op. Att'y Gen, No. 62-80, 

Op. Att'y Gen. No. 62-80. | Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


Jur. 2d Waterworks and Water Companies §§ 6, 27 to 30. 
93 C.J.S. Waters § 91. 


72-14-22, Rights of bondholders; enforcement. 


Any holder of any bonds issued under the provisions of Sections 72-14-9 through 72-14-28 
NMSA 1978 except to the extent the rights herein given may be restricted by resolution passed 
before the issuance of the bonds, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any rights granted hereunder or under such resolution and may 
enforce and compel performance of all duties required by those sections or by such resolution to 
be performed by the commission. The state pledges and agrees that while any bonds issued by the 
commission remain outstanding, the powers, duties or existence of the commission or any official 
or agency of the state and the distribution of revenues pledged to payment of the bonds to the com- 
mission shall not be diminished or impaired in any manner that will affect adversely the interests 
and rights of the holders of such bonds. The commission is authorized to include this pledge and 
agreement of the state in any agreement with the holders of the bonds, 


History: 1953 Comp., § 75-34-22, enacted by Laws Laws 1997, ch. 241, § 18 and Laws 1997, ch. 246, § 13, 
1955, ch. 266, § 14; 1997, ch. 241, § 13; 1997, ch. 246, § both effective June 20, 1997, enacted identical amend- 
13. ments to this section. The section was set out as amended 

The 1997 amendment, effective June 20, 1997, by Laws 1997, ch. 246, § 13.,\See 12-1-8 NMSA 1978. 
added the section heading, substituted "Sections 72-14-9 
through 72-14-28 NMSA 1978" for "this act or any of the ANNOTATIONS 
coupons attached thereto", in the first sentence, in the sec- Am. Jur. 2d, A.L.R. and CwJ.S. references. — 64 Am. 
ond sentence inserted "The state pledges and agrees that’ Jur, 2d’ Public Securities and Obligations §§ 330 to 340. 
at the beginning, and “and the distribution of revenues 94 C.J.S. Waters § 259. 


pledged to payment of the bonds to the commission" near 
the middle, added the last sentence, and made minor sty- 
listic changes. 
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72-14-23. New Mexico irrigation works construction fund created; 
limitation of liability under act; reparation of damages 
caused in carrying out powers granted; authority of 
commission to receive contributions. 


A. There is created a fund to be known as the "New Mexico irrigation works construction fund", 
which shall consist of the income creditable to the permanent reservoirs for irrigation purposes 
income fund not otherwise pledged under Section 72-14-19 NMSA 1978 and all other money that 
may be appropriated by the legislature to the construction fund. The fund shall be a continuing 
fund and shall not revert to the general fund or to any other fund. 

B. Annually, two million five hundred thousand dollars ($2,500,000) shall be transferred from 
the New Mexico irrigation works COnBLEELIOn fund to the acequia and community ditch infra- 
structure fund. 

C. Annually, one million dollars ($1,000,000) shall be transferred from the New Mexico i irriga- 
tion works construction fund to the forest land protection revolving fund. 

D. The cost of investigations and construction as authorized in Section 72-14-11 NMSA 1978 
shall be paid from the New Mexico irrigation works construction fund and also the cost of all 
preliminary work on any project, and all expenses directly chargeable to such project, prior to 
the receipt of the proceeds of bonds, shall be paid from the construction fund. The amount of all 
such expenses on account of any project and such part of the general administrative expenses of 
the commission and the cost of investigation as shall be properly chargeable, in the opinion of 
the commission, to such project shall be reimbursed to the construction fund upon the receipt of 
the proceeds of bonds issued for such project. No liability or obligation shall be incurred under 
the provisions of Sections 72-14-9 through 72-14-28 NMSA 1978 beyond the extent to which the 
money has: been provided under the authority of those sections, All. public. and private property 
damaged or destroyed in carrying out the powers granted under those sections shall be restored or 
repaired and placed in its original condition, as nearly as practicable, or adequate CORRPRSR HED 
made therefor out of funds provided by those sections. 

_E... The commission shall also have authority to pay the cost of such investigations and con- 
struction on any project from the New Mexico irrigation works construction fund when contracts in 
form satisfactory to it have been entered into whereby title to works have been mortgaged, deeded, 
assigned or transferred by the owner to the commission,.and a program for reimbursement of all 
amounts. expended, together with operation and maintenance charges, have been agreed upon; 
provided that no construction contract shall be entered into without the prior approval of the state 
board of finance: The commission shall also have authority to receive and accept appropriations 
and contributions from any source of either money or property or other things of value to be held, 
used and applied for the purposes provided in Sections 72-14-9 through 72-14-28 NMSA:1978, 


History: 1953 Comp., § 75-34-23, enacted by Laws ditch infrastructure fund, and made certain technical and 
1955, ch. 266, § 15; 1957, ch, 63, § 2; 1959, ch. 276, § 1; conforming amendments. 


2019, ch, 62, § 9; 2019, ch. 169, § 2. Laws 2019, ch. 62, § 9, effective June 14, 2019, made 

2019 Multiple Amendments, — Laws 2019, ch. 62, § ‘a distribution from the New Mexico irrigation works 
9, effective June 14, 2019, and Laws 2019,.ch., 169, § 2, ef- construction’fund to the forest land protection revolv- 
fective July 1, 2020, enacted different amendments tothis. .. ing fund, and revised. certain statutory citations; added 
section that can be reconciled. Pursuant to 12-1-8 NMSA Subsection B and new subsection designations "C." and 
1978, Laws 2019, ch, 169, § 2, as the last act signed by the "D."; and in Subsection D, after "project from", added "the 
governor, is set out above and incorporates both amend- New Mexico irrigation works", and after "for the pur- 
ments. The amendments enacted by Laws 2019, ch. 62, poses provided", added "in Sections 72: 14- 9 through 72- 
§ 9 and Laws 2019, ch. 169; § 2 are described below. To 14-28 NMSA 1978". 
view the session laws i in their entirety, see ae 2019 ses- Laws 2019, ch. 169, § 2, effective nik 1, 2020, required 
sion laws on NMOneSource.com. an annual distribution of two million five: hundred thou- 

The nature of the difference between és Dip ere Ne sand dollars ($2,500;000) from the New Mexico irrigation 
is that Laws 2019, ch. 62, § 9, made a distribution from works construction fund to the acequia and community 
the New Mexico irrigation works construction fund to the ditch infrastructure fund, and made certain technical and 
forest land protection revolving fund, and revised: certain conforming: amendments; added Subsection B and new’ 
statutory citations, and Laws 2019, ch. 169, § 2, required subsection designations "C." and "D."; and in Subsection 
an annual distribution of two million five hundred thou- D, after'"any project from", deleted "said" and added "the 
sand dollars ($2,500,000) from the New Mexico irrigation New Mexico irrigation works", and after "provided", added 
works construction fund to the acequia and community "in Sections 72-14-9 through 72-14-28 NMSA 1978". 
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72-14-24 INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 72-14-24.1 


ANNOTATIONS. & 0 purposes income fund accruing from the trust lands set 
aside by congress under the Ferguson Act of June 21, 
1898, 30 Stat. 434, are within fundamental purpose and 
reasonable meaning of the trust grant "for the establish- 


Construction’ of "reservoir," "establishment".— 
Irrigating lands of New Mexico is the prime objective. To 
this end, establishment of artificial reservoirs and utiliza-, ment of permanent water reservoirs for irrigation pur- 
tion of water stored naturally is necessary. The grant was poses." State ex rel. Interstate Stream Comm'n v. Reynolds, 
not intended to restrict word "establish" to construction of 1963-NMSC-023. 71 N.M. 389. 378 P.2d 622 
reservoirs or to qualify word "reservoirs" by adjective "arti- Use of underground wate? 'for irrigation. aato 
ficial" as opposed to the utilization of waters stored natu- _ gress has’expressed no preference for surface reservoir 
rally. There is no reason for distinguishing between waters _as against one underground. If underground water can, 
stored naturally and waters taken directly from their natu- by pumping or by utilizing artesian pressure, be made to 
ral source. A reasonable meaning of the restriction in the serve the ends of irrigation, such water comes within the 
grant is that it is to provide funds for establishment. of per- language of the trust as the waters of surface streams. If it 
manent sour’ oe of water for irrigation purposes. The term were proposed to construct a huge surface reservoir, to be 

"establishment" as used in the Ferguson Act of June 21, supplied wholly by pumping from underground sources, 
1898, 30 Stat. 434, includes permanent regulation of use the practicability of the scheme might be doubted; but it 
of water stored naturally or coming directly from natural would be difficult to show its illegality - the only respect in 
sources, as well as establishment of other permanent res- which it may be questioned. To discover and make avail- 
ervoirs. State ex rel. Interstate Stream Comm'n v. Reynolds, able an underground basin serves the same purpose, is 


1963-NMSC-023, 71 N.M. 389, 378 P.2d 622. practicable and is well within the broad meaning of es- 


Irrigation funds. — Under Sections 19-1-17 and 19- tablishment. The same practical methods of making avail- 
1-18. NMSA 1978, there were established permanent res- able waters of the Pecos river to serve the ends of irri- 
ervoirs for irrigation purposes, permanent fund, and per- . gation apply as well to the utilization of surface waters 
manent reservoirs for irrigation purposes, income fund. from their sources and come within the broad meaning 
Subsequently, this section establishes the New Mexico ir- of establishment. State ex rel. Interstate Stream Comm'n 
rigation works construction fund, to consist of the income v. Reynolds, 1963-NMSC-023, 71. N:M. 389, 378 P.2d 622. 


creditable to the income fund above noted and such other 
moneys as may be appropriated thereto by the state legis- 
lature. State ex rel. Interstate Stream Comm'n v. Reynolds, 


Loan to an artesian conservancy district of funds 
which would in turn be loaned to landowners for water 
conservation work within district is authorized under this 


1963-NMSC-023, 71 N.M..389, 378 P.2d 622. act, 1958 Op. Att'y Gen. No. 58-169. 

Appropriations out of trust lands income fund. — Am, Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 
— Appropriations made to state engineer from irriga- Jur, 2d Waterworks and Water Companies 8§ 2 to 4. 
tion works construction fund which consisted ‘solely of 94 C.J.S. Waters §§ 22, 59. 


moneys from the permanent reservoirs for irrigation 


72-14-24. Purpose of act. 


This amendatory act (72-14-23, 72-14-24 NMSA 1978] is passed by the legislature knowing that 
the powers its [it] confers on the interstate stream commission are broad: It is therefore in or- 
der that the legislature declare that its policy is not that the state interstate stream commission 
should construct or repair irrigation works now owned or which will revert to private individuals 
or corporations, under the powers granted by this amendment, unless the individuals or stock- 
holders of such corporations are also all owners of land under the irrigation works and users of 
water supplied by it for agricultural or domestic uses, and the works will result i in a substantial 
conservation of water. 


History: 1953 Comp., g 75-34-23.1, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 276, § 2. inserted by the compiler and is not part of the law. 


72-14-24.1. Acequia and community ditch infrastructure fund; created. 


A. The "acequia and community ditch)infrastructure fund" is created in the state treasury and 
shall be administered by the interstate stream commission. The fund consists of money trans- 
ferred from the New Mexico irrigation works construction fund and interest accruing to the fund. 

‘Disbursements from the fund shall be made by warrant of the secretary of finance and administra- 
tion pursuant to vouchers signed by the director of the interstate stream commission or the direc- 
tor's authorized representative. Any unexpended or unencumbered balance remaining in the fund 
at the end of any fiscal year shall revert to the New Mexico irrigation works construction fund. 

B. Money in the fund is appropriated to the interstate stream commission to provide funding 
for the planning, engineering design or construction of irrigation works of acequias or community 
ditches, including dams, reservoirs, diversions, ditches, flumes or other appurtenances, for the pur- 
poses. of restoration, repair, improvement of irrigation efficiency or protection from floods. 

C. The interstate stream commission shall: 
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72-14-25 WATER LAW | |: . . 72-14-27 


(1) in consultation with the acequia commission and the New Mexico acequia association, 
develop guidelines and criteria for program eligibility, applications and selection requirements; 

(2) prioritize the provision of funding based on project readiness; 

(3) review acequia or community ditch plans and specifications and inspect completed 
projects; and 

(4) report biannually to the acequia commission on the progress of projects Guild through 
the fund and the expenditure of money from the fund, 

D. As used in this section, "fund" means the acequia and community Aikeh infrastructure fund. 


History: Laws 2019, ch. 169, § 1. Effective dates. — Laws 2019, ch. 169, 8 3 made Laws 
2019, ch. 169, § 1 effective July 1, 2020. 


72-14-25. [Adjustment of plans and operations to facilitate federal aid 
to project.] 


For the purpose of obtaining financial aid from the United States of America, the commission 
may adjust the plans and operation of any project, created under this act [72-14-9 through 72-14- 
23, 72-14-25 through 72-14-28 NMSA 1978], to conform to the laws and regulations of the federal 
government and the supervision of any board, bureau or commission constituted under such au- 
thority, and may exercise such powers whenever conferred. 


History: 1953 Comp., § 75-34-24, enacted by Laws ANNOTATIONS 


ia aera ee Am. Jur. 2d, A.L.R. and C.J.S, references. — 78 Am. 
Jur. 2d Waters § 415. 
93 C.J.S. Waters § 169. 


72-14-26. Disposition of water for public, domestic, industrial and other 
uses; reconveyance to grantors. 


In addition to the powers conferred upon the commission to sell, lease and otherwise dispose of 
waters for the purpose of irrigation, development of power, watering of stock or other purposes, the 
commission shall have power to sell, lease and otherwise dispose of waters from its waterworks sys- 
tems for public, domestic, industrial and other uses and for fire protection. The.commission, after the 
discharge of all of the bonds issued by the commission to finance the construction or acquisition of any 
works, except for hydrographic surveys used by the state engineer for determining water rights, and 
of all interest thereon and costs and expenses incurred in connection with any action or proceeding by 
or on behalf of the holders of such bonds, shall reconvey the same to the grantors thereof. 


History: 1953 Comp., § 75-34-25, enacted by Laws amendments to this section. The section was set out as 
1955, ch. 266, § 17; 1997, ch. 241, § 14; 1997, ch. 246, § amended by Laws 1997, ch. 246, § 14. See 12-1-8 NMSA 
14. 1978. 

The 1997 amendment, effective June 20, 1997, added 
the section heading, substituted "protection" for "preven- ANNOTATIONS 
tion" at the end of the first sentence, and made a minor Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 


stylistic change. 
Laws 1997, ch, 241,.§ 14 and Laws 1997, ch. 246, 
§ 14, both effective June 20, 1997, enacted identical 


Jur, 2d Waterworks and Water Companies § 4, 
93'C.J.S. Waters § 38. 


72-14-27. [Liberal construction of act.] 


This act [72-14-9 through 72-14-23, 72-14-25 through 72-14-28 NMSA 1978], being necessary for 
the welfare of the state and its citizens, shall be liberally construed to effect the purposes hereof. 


History: 1953 Comp., § 75-34- 26, enacted by Laws : - ANNOTATIONS 


1955, ch. 266, § 18. : Lreakey att 
Loan to an artesian conservancy district of funds 


which would in turn be loaned to landowners for water 
conservation work within the district is authorized under 
this act. 1957-58 Op. Att'y Gen. No. 58-169. 
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72-14-28 INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 72-14-28 


72-14-28. [Powers of state agencies and subdivisions to contract with 
federal government respecting water projects. ] 


In addition to powers now vested by law in them, conservancy districts, water and sanitation dis- 
tricts, irrigation districts, departmental agencies or political subdivisions of the state, drainage dis- 
tricts and similar organizations, organized under the laws of New Mexico, are authorized to enter into 
agreements with the president of the United States, any department, board or agency thereof as may 
be prescribed and to accept grants for projects; execute and deliver such instruments in writing, to 
undertake a program of works which may include among other things the following: 

A. drilling of wells, construction of reservoirs, irrigation and drainage enaees or projects and 
flood control and waterworks projects and works; 

B. the construction, maintenance’and/or operation of any projects of any character eligible for 
loans under the provisions of the Acts of Congress, not otherwise provided with satisfactory agen- 
cies for cooperation with the federal government in such work; 

C. to acquire land, construct, maintain and operate works and systems for the conservation 
and development of water resources;. 

D. > to accept from any federal agency grants for and in aid of the carrying out of the purposes of this 
act [72-14-9 through 72-14-23, 72-14-25 through 72-14-28 NMSA 1978] and of any acts of congress; 

EK. to make contracts and execute instruments containing such terms, provisions and condi- 
tions as in the discretion of the governing board may be necessary, proper or advisable for the pur- 
pose of obtaining grants or loans, or both, from any federal agency pursuant to or by virtue of any 
and all acts of congress; to make all other contracts and execute all other instruments necessary, 
proper or advisable in or for the furtherance of any projects or works and to carry out and hic 
the terms and conditions of all such contracts or instruments; 

F. to subscribe to and comply with any and all applicable acts of congress and regulations 
made by any federal agency with regard 'to any grants or loans, or both, from:any federal agency; 

G. to perform any acts authorized under this act through, or by means of its own officers, 
agents and employees, or by contracts with corporations, firms or individuals; 

H.. to construct any projects or works by contract or otherwise as prescribed by act of congress 
or by any rules or regulations thereunder; 

I, to sell bonds at private sale to any federal agency or to the state of New Mexico without any 
public advertisement; 

J. to issue interim receipts, certificates or other temporary obligations, in such form and con- 
taining such terms, conditions and provisions as the board may determine, pending the prepara- 
tion or execution of definitive bonds for the purpose of financing the construction of projects pro- 
vided by any of the acts of congress; 

K. to issue bonds bearing the signatures of officers in office on the date of signing such bonds, 
notwithstanding that before:delivery thereof any or all the persons whose signatures appear 
thereon shall have ceased to be the officers of the board; 

L. to include in the cost of any project: 

(1) all organization costs; 

(2) engineering, plans, specifications, surveys, estimates of costs, inspection, accounting, 
fiscal and legal expense; 

(3) . the cost of issuance of the bonds, including engraving, printing, advertising and other 
similar expenses; 

(4) any interest costs eee the period of construction of aint, and for not exceeding 
three years thereafter on money borrowed or, estimated. to be borrowed; 

(5) the proper proportionate amount of administrative costs of the board as may be. determined; 

M. to exercise any power conferred by this act for the purpose of obtaining grants or loans, or 
both, from any federal agency pursuant to or by virtue of any and all acts of congress, indepen- 
dently or in conjunction with any other power or powers. conferred by this act.or heretofore or 
hereafter conferred by any other law; 

N. to contract debts for the construction and operation of any system or project, to borrow 
money and to issue its revenue bonds to finance such construction, and to provide for the rights of 
the holders of the bonds and to secure the bonds as herein provided; 
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O. to accept from private owners deeds or other instruments of trust relating to land and ‘to 
subdivide, improve and sell such lands; u 

P. to investigate and select for settlement suitable areas of undeveloped lands in this state 
suitable for settlement; 

Q. tomake on any lands such improvements as may tales necessary to render the same habitable 
and productive; 

R. to purchase and acquire lands in spoeuntiion with the United States eradt such conditions 
as may be deemed advisable for the purpose of this act, and:to convey the same under such condi- 
tions, terms and restrictions as may be approved neat the board and the federal eoxprnmnepe or any 
of its authorized agencies; ; 

S. to purchase rights-of-way and pay construction costs in pence with any: projects con- 
templated by this act either from its own funds or cooperatively with the federal government; 

T. to make investigations and surveys of water resources and of opportunities for the conser- 
vation and development and pay the costs of the same either from its own funds or cooperatively 
with the federal government; 

U. to fix, maintain and collect fees, rents, tolls and other charges for service sirendered; 

V. to appoint and fix salaries and duties of officers, experts, agents and employees as it deems 
necessary, to hold office during the pleasure of the board, as it may require; 

W.. toperform any and all of the foregoing acts and to do any and all of the foregoing things un- 
der, through or by means of its own officers,.agents and employees or by contract with any person; 
federal agency or municipal political subdivision of this state; 

X. to delegate to one or more of its members or its agents and employees such powers afid du- 
ties as it may deem proper; 

Y. to do any and all acts and things herein authorized or necessary to carry out eye powers 
expressly given in this act, independently or in conjunction with any other power or powers con- 
ferred by this act or heretofore or hereafter conferred by any other law. 


History: 1953 Comp., § 75-34-27, enacted by Laws Issuance of bonds by irrigation district. — This 
1955, ch. 266, § 19. section provides authority for construction of almost any 
type of work which might benefit conservation of water 


ANNOTATIONS in the state. While it was primarily designed for use in 
Joint Powers Agreement Act. — Members of water conjunction with federal aid funds it is not limited to that 
commission had authority under the Joint Powers Agree- purpose; it provides broad authority for issuance of bonds 
ment Act to form the commission and contract with the by irrigation districts and other like organizations. An ir- 
United States Bureau of Reclamation for the acquisition of rigation district, under authority of this act, may issue its 
a water supply; the members’ "common authority" existed general obligation bonds to finance the construction of fa- 
under this section. San Juan Water Comm'n v. Taxpayers & cilities to supply domestic and industrial water, as well as 
Water Users, 1993-NMSC-050, 116 N.M. 106, 860 P.2d 748. eee oh arian Wheat gene PeGaty ee Atty Gen, 
Loan to an artesian conservancy district of funds AE bn ; 
which would in turn be loaned to landowners for water Am. Jur. 2d, A.L.R, and C.J.S. references. — 78 Am. 
conservation work within the district is authorized under Jur, 2d Waterworks and Water Companies §§ 2 to 4. 
this act. 1957-58 Op. Att'y Gen. No. 58-169. 94 C.J.S. Waters § 228. 


72-14-29. Loans from New Mexico irrigation works construction fund. 


The interstate stream commission is authorized to make loans, on such terms and for such 
length of time not exceeding fifty years as it shall deem proper, to irrigation and similar districts 
organized under the laws of the state, to acequia and community ditch associations and to munici- 
palities and other political subdivisions of the state, out of any unpledged funds in the New Mexico 
irrigation works construction fund for any of the following purposes: 

A. doing all engineering and design work necessary for'a project; 

B. construction ofa project; or 

C. rehabilitation of any existing project. 


History: 1953 Comp., § 75-34-28, enacted by Laws aa, att ANNOTATIONS 


1957, ch. 80, § 1; 2001, ch. 221, § 1. ‘ , { Ro 
The 2001 amendment, effective June 15, 2001, added Loan to acequia permitted. i Since an acequia is a 
the section heading; and in the introductory paragraph, political subdivision of the state, this section expressly ap- 
inserted "to acequia and community ditch associations"; proves lending of funds to it, provided that the acequia con- 
and inserted "other" preceding "political subdivisions". forms in all necessary respects with the statutory scheme 
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72-14-30 


governing it, and that the purpose of the loan is one permit- 
ted by the section. 1964 Op. Att'y Gen. No. 64-95. 

Power of acequias to borrow from commission is estab- 
lished both by necessary implication from power of the 
commission to lend to them, and from general power of 
political subdivisions of the state to incur indebtedness 
necessarily or reasonably related to their statutory pow- 
ers and functions. 1964 Op. Att'y Gen. No. 64-95. 

Commission may make loan to municipal corpo- 
ration for purposes described in the act, pursuant to con- 
tract guaranteeing repayment of loan to be entered into 
by the commission and municipal corporation either with 
or without issuance of revenue bonds by municipal corpo- 
ration to guarantee the loan so long as trust funds are not 
involved. 1957-58 Op. Att'y Gen. No. 58-169. 

Loan to municipal corporation to be used to repay mon- 
eys already received from state board of finance and ex- 
pended in rehabilitation of an existing project as defined 
in the act would be a loan authorized under the act so long 
as trust funds are not involved. 1957-58 Op. Att'y Gen. No. 
58-169. 

Loan to irrigation district for use in establishing a 
water storage reservoir is authorized under this ett 1957 - 
58 Op. Att'y Gen. No. 58-169. 


INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 


72-14-33 


_ Commission is authorized by this section to lend 
money from the irrigation works construction fund to a 
soil and water conservation district for water conserva- 
tion purposes. 1972 Op. Att'y Gen. No. 72-54. 

Evaluation of loan applicants. — In addition to 
conditions precedent to such loans as are stated in this 
section, it is apparent that the commission must exer- 
cise banker's judgment in evaluating necessity of specific 
loans and repayment Aas, of applicants. 1964 Op. Att'y 
Gen. No. 64-95, 

Investment of income fund limited. — Treasurer 
can invest only that part of income fund which is not 
currently needed to carry out lawful trust purposes, and 
before investments of income funds are made, treasurer 
should determine that such moneys will not be needed for 
period of proposed investment. 1957-58 Op. au y Gen. No. 
58-207. 

Use of funds for commercial inrigatips — Proposal 
of an acequia to employ funds borrowed from commission 
for improvement of commercial irrigation was consistent 


.. with this section. 1964 Op. Att'y Gen, No.:64-95. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur, 2d ieeaton §§ 80 to 87. 
93 C.J.S. Waters § 190. 


72-14-30. [Expenditure of funds for feasibility studies.] 


The interstate stream commission is authorized to spend out of any unpledged funds in [the] 
New Mexico irrigation works construction fund such sums as needed in order to have ape! 


studies made regarding any project. 


History: 1953 Comp., § 75-34-29, enacted by Laws 
1957, ch. 80, '§ 2. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


72-14-31. [Loans to include sums for feasibility study. ] 


Any loan made for any project as provided shall include any sums which have been spent out of 
unpledged funds in the New Mexico irrigation works construction fund for a feasibility study on 
such project under the provisions of Section 2 [72-14-30 NMSA 1978]. 


History: 1953 Comp., § 75-34-30, enacted by Laws 
1957, ch. 80, § 3. 


72-14-32. [Loans to supplement federal funds authorized.] 


Any loan made as provided may be used to supplement amounts granted or borrowed from the 
United States of America or any instrumentality, or agency thereof, or amounts granted or ex- 
pended under the authority Pi Sections 72-14-9 to 72-14-28 NMSA 1978. 


History: 1953 Comp., § 75-34-31, enacted by Laws 
1957, ch. 80, § 4. 


72-14-33. ["Project" defined: 


ANNOTATIONS 


‘Aot di: 2d, A.L.R. and C.J.S. references. — 93 
C.J.S, Waters § 190. 


"Project" is defined to include and embrace all means of conserving and distributing water, in- 
cluding, without limiting the generality of the foregoing, reservoirs, dams, diversion canals, dis- 
tributing canals, lateral ditches, pumping units, wells, mains, pipelines and waterworks systems 
and shall include all such works for the conservation, development, storage, distribution and utili- 
zation of water including, without limiting the generality of the foregoing projects for the purpose 
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of irrigation, development of power, watering of stock, supplying of water for public, domestic, 
industrial and other uses and for fire protection. : 


History: 1953 Comp., : 75:34:82, enacted by 3 oe 
1957, ch. 80, ani 


72-14-34, Budgets required. 


The interstate stream commission shall annually prepare and submit a budget in accordance 
with the provisions of Sections 6-3-1 through 6-3-22 NMSA 1978 covering all funds created or held 
under the provisions of Sections 72-14-9 through 72-14-33 NMSA 1978, 


History: 1953 Comp,, § 75-34- 32. 1, dusted by Laws 
1973, ch, 201, § 4. 


72. 14-35. [Exemption from Bateman Act.] 


The provisions of the Bateman Act [6-6-11 and 6-6- 13 through 6-6-18 NMSA (ions shall not ap- 
ply to loans authorized herein. 


History: 1953 Comp., § 75-84-38, enacted by Laws: ’ 
1957, ch. 80, § 6. 


72-14-36. [Special water revenue bonds of interstate stream 
commission; purpose. | 


A. For the purpose of building, operating and maintaining dams on the Canadian river or its 
tributaries between Conchas dam and the Texas border, the interstate stream commission of the 
state is hereby authorized to anticipate the proceeds of the collection of taxes imposed upon natu- 
ral resources by Chapter 108, New Mexico Session Laws of 1937, as amended, to the extent herein- 
after authorized by the issuance and sale of bonds not.exceeding the aggregate of five million dol- 
lars ($5,000,000) at such time and bearing such rate or rates of interest, not exreeding six -pSsEgRE 
a year as the interstate stream commission may determine. . 

B. The interstate stream commission of the state shall not allow Raretetistion to commence 
until it has reasonable assurance that this project will produce sufficient income with which to. pay 
the cost of operation and maintenance of the dams constructed. ; 


History: 1953 Comp., § 75-34-34, enacted by Laws For. provisions of the present Peres Tax Act, see 7-26- 1 


1957, ch. 190, § 1; 1959, ch. 69,'8-1. ‘to 7-26-8 NMSA 1978. 
Compiler' s notes. — Laws 1937, ch. 103, relating to Cross references, — For transfer of interstate stream 
severance taxes, was repealed by Laws 1959, ch. 52, § 29, commission authority to state board of finance, see 7-27-12 


Laws 1971, ch. 65, § 7 and Laws 1977, ch. 102, §§ 4 and 6, NMSA.1978. 


72-14-37. [Special water revenue bonds of interstate stream 
commission; anticipation of tax proceeds.] 


In the event House Bill No. 117 of the twenty-fourth legislature becomes law, the taxes collected, 
the proceeds of which are hereinafter anticipated, shall be those levied by that 1959 act. 


History: 1953 Comp., § 75-34-34.1, enacted by Laws compiled as 7-29-1, 7-29-2, and 7-29-5 to 7-29-8 NMSA 

1959, ch. 69, § 2. 1978. , on at ' 
Compiler's notes. — House Bill No. 117 refers to Laws 

1959, ch. 52, the operative provisions which are currently 


162 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-14-38 INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 72-14-41 


72-14-38. Terms and conditions of bonds. 


The terms and conditions of the bonds including but not limited to: date of,issue; maturities; 
coupon rate or rates; call features; call premiums; refundability; and other covenants covering the 
general and technical aspects of the bond issue, including provision for additional bonds if and as 
necessary, shall be as determined in the discretion of the interstate stream commission. 


History: 1953 Comp., § 75-34-35, enacted by Laws 
1957, ch. 190, § 2. 


72-14-39. Funding. 


All revenue from sale of water shall go into a general fund from which the commission is au- 
thorized to transfer operating requirements, principal and interest pegmaerents and such other 
funds as are practical in the sound financing of the dam. | 


History: 1953 Comp., § 75-34-36, enacted by Lan 
1957, ch. 190, § 3. , ; 


72-14-40. Sale of bonds. 


The bonds provided for by this act [72-14-36, 72-14-38 through 72-14-42 NMSA‘1978] may be 
sold at public or private sale, in the discretion of the commission, provided, however, that no sale 
may be made for less than the par value of the bonds, plus accrued interest from the date of i issue 
to the date of delivery of the bonds. 

The state treasurer may, with the approval of the state board of finance and any other officials 
whose approval may be required by law for the investment of public funds, purchase such bonds 
at par value, plus accrued interest to the date of delivery, or subsequently, in the open market, at 
a price not to exceed the call price, plus accrued interest. Such bonds shall be accepted at their 
par value by all public officials in this state as security for the repayment of all deposits of public 
money of this state, or of any county, municipality or public institution thereof, and as security for 
the faithful performance of any obligations.or duty to guarantee thé performance of which such 
officials are now authorized by law to a a depgrita: of the bonds of this state or of the United 
States of America. 


History: 1953 Comp., § 75-34-37, enacted by Laws 
1957, ch. 190, a , 


72-14-41, Guarantee by severance tax funds. 


After the Soereriatinne made for payment of Sie honda authorized by the eteiae acts: 

Laws 1951, Chapter 24; Laws 1947, Chapter 46;,Laws 1949, Chapter 111; Laws 1953, Chap- 
ter 99; Laws 1953,.Chapter 149; Laws 1953,,Chapter 169; Laws 1953, Chapter 170; Laws 1955, 
Chapter +122; Laws 1955, Chapter, 123; Laws 1955, Chapter.124; Laws 1955, Chapter 125; Laws 
1955, Chapter 203 there is hereby appropriated.out of the proceeds from, all taxes collected under 
the. provisions.of Laws 1937, Chapter 103, as amended, a sufficient amount of money each year 
to pay any interest and to retire the maturing principal of bonds issued under this act, [72-14-36, 
72-14-38 through 72-14-42 NMSA 1978] to the extent that, water revenues are not sufficient to 
meet the interest and principal payments. In the event water revenues are not sufficient to meet 
the interest and principal payments, the,severance taxes are used for that purpose, and thereafter 
water revenues are in excess of the amounts required to meet current liabilities, the excess water 
revenues shall be used to.repay the amount of severance taxes used. 


History: 1953 Comp. 9 $75 34-38, a aitad by Laws Compiler's notes. — Laws 1951, ch, 24, relating to 
1957, ch. 190, § 5. severance taxes, was repealed by Laws 1971, ch. 65, § 7 
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72-14-42 


and Laws 1977, ch. 102, §§ 4 and 6. For the present provi- 
sions of the Severance Tax Act, see Chapter 7, Article 26 
NMSA 1978, ' 

Laws 1947, ch. 46, Laws 1949, ch. 111, Laws 1958, ch. 
169 and Laws 1955, ch. 124, related to insane asylum 
bonds. 


WATER LAW 


72-14-44 


Laws 1953, ch. 170, related to mental hospital bonds. 
Laws 1955, ch. 203, related to building and institution 


severance tax bonds, 
“Laws 1937, ch. 103, ania related to severance taxes, 


was repealed by Laws 1959, ch. 52, § 29, Laws 1971, ch. 
65, § 7, and Laws 1977, ch. 102, §§ 4 and 6. 


Laws 1953, ch. 149 and Laws 1955, ch, 122, related to 
penitentiary bonds. 


72-14-42, Approval of issue. 


No bonds shall be finally issued and sold under this act [72-14-36, 72-14-38 through 72-14-42 
NMSA 1978] until the issue shall have been approved by a majority of the state board of finance 
in a regular or called meeting. 


History: 1953 Comp., § 75-34-39, enacted by Laws 
1957, ch. 190, § 6. 


72-14-43. Legislative findings; state appropriation of unappropriated 
water. 


Based upon the findings and recommendations of the report from New Mexico state university 
and the university of New Mexico on state eparepstabion of unappropriated water, the legislature 
finds that: 

A. the future water needs of New Mexico can heat be met by allowing each region of the state 
to plan for its water future; 

B. the state can assist the regions in planning future water use by id sees a state ap- 
propriation program to ensure an adequate supply of water for each region, as reflected in each 
region's water use plan;and , ... 

C.. the interstate stream commission is the appropriate agency to implement “hie a program. 


History: Laws 1987, ch. 182, § 1. 
ANNOTATIONS 


Law reviews. — For article, "The Administration of 
the Middle Rio Grande Basin: 1956-2002," see 42 Nat. 
Resources J. 989 (2002). 


For article, "'Whisky's for Drinkin’, Water's for Fightin’! 
'Is it? Resolving a Collective Action Dilemma in New 
Mexico," see'45' Nat. Resources J. 185 (2003). 


72-14-44. Interstate stream commission; groundwater appropriation; 
water rights sohat ts hase, water planning funding. 


A. The interstate stream commission is authorized to appropriate groundwater or purchase 
water rights on behalf of any of the various regions of the state. 

B..’ Nothing in this section shall be construed as permitting the condemnation of water rights or 
as determining, abridging or affecting 1 in any way the water rights of Indian tribes. 

C. The interstate stream commission is authorized’ to make grants or loans of funds for the | 
purpose of regional water planning. Prior to approval of any proposal by a region for planning 
funds under this section, the commission shall develop criteria for evaluating’ pete propeamis. 
These criteria at‘a minimum shall provide for: 

(1) identification of the region requesting planning funds and Shy it is hydrological and 
politically an appropriate applicant; 

(2) use of an appropriate planning process including opportunities Js pombe ete by 
those Indian tribes located within the various regions of the state; 

(3) reasonable proposed costs and time tables for completion of the planning process; 

(4) appropriate provisions for notice, review and comment where applicable; 

(5) adequate review of potential conflict with laws relating‘to impact’ on existing water 
rights; 
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72-14-45 INTERSTATE STREAM COMMISSION; PROTECTION OF INTERSTATE STREAMS 72-14-45 


(6)' adequate review of water conservation and the effect on the public welfare; and 
(7) identification of sources other than the interstate stream commission for funding of the 
proposed regional planning process. | 
D; Awater planning region eligible for funding under this sexe is an area within the state that 
contains sufficient hydrological and political interests in common to make water planning feasible. 
The state as a whole shall not be considered a water planning region for purposes of this section. 
EK. Noentity shall be made a part ofa proposal for planning funds under this section without 
its consent. | 
F, No funds shall be granted under this act to any party or parties that are not within a water 
planning region. Whether a proposal for funding falls within a water planning region shall be de- 
termined on a case by case basis by the interstate stream commission after consultation with the 
state engineer and consideration of the following: 
(1) whether the source of water and‘the potential place of use of the water are located 
within the same hydrologic basin; and 
(2) if there is more than one party and the parties are. requesting funds on a joint basis, 
whether the parties have demonstrated political and economic interests in common by entering 
into a binding intergovernmental agreement for carrying out the planning process. 


History: Laws 1987, ch. 182, § 2. 


72-14-45. New Mexico unit fund; purpose; appropriation. 


A. The "New Mexico unit fund" is created in the state treasury. The fund shall consist of money 
distributed to the state pursuant. to Paragraphs (2)(D)(I) and (ii) of Section 403(f) of the federal 
Colorado River Basin Project Act of 1968, as amended by Section 107(a) of the federal Arizona Wa- 
ter Settlements Act, Public Law 108- 451, December 10, 2004; other money made available to the 
fund pursuant to Section 212 of the federal Arizona Water Settlements Act, Public Law 108-451, 
December 10, 2004; appropriations; grants; and donations or bequests to the fund. 

B. Income from the fund shall be credited to the fund. Any unexpended or unencumbered bal- 
ance remaining in the fund at the end of a fiscal year shall not revert to the general fund. Money in 
the fund shall not be transferred, other than through an intra-agency transfer, to any other fund. 

C. Money in the fund shall be administered by the interstate stream commission and is appropri- 
ated to the interstate stream commission for expenditure in fiscal year 2012 and subsequent fiscal 
years to comply with the provisions of the federal laws cited in Subsection A of this section. Money in 
the fund shall be used to pay the costs of water utilization projects to meet water supply demands in 
the southwest, water planning region of New Mexico that encompasses Catron, Grant, Hidalgo and 
Luna counties, as, determined. by, the interstate stream commission in consultation with the water 
trust board, which shall be the successor to the southwest New Mexico water study group. Money in 
the fund shall not be used to-evaluate, plan or construct the New Mexico unit. The water trust board 
shall evaluate projects, including their environmental impacts, proposed within the southwest water 
planning region of New Mexico and shall recommend projects to the interstate stream commission, 
which shall have final decision-making authority over which projects are funded. Money in the fund 
shall not be expended for any purpose other than the purpose provided in this section. The interstate 
stream commission may adopt rules it deems necessary to carry out the purpose of this section. 

D. On or before November 15 of each year, the interstate stream commission shall report to 
the appropriate legislative interim committee dealing with water and natural resources and to the 
legislative finance committee on: © 

~(1) the status of the New Mexico unit fund; ' 

(2) the distribution of money from the New Mexico unit’ fund to ‘enpleaiént the purpose sof 
the fund pursuant to Subsection C of this section; and 

(3) proposed uses and levels of funding projected for the following fiscal year. ° 

E.~ Expenditures from the fund shall be made on warrants signed by the secretary of finance 
and administration pursuant to vouchers signed by the director of the interstate stream commis- 
sion upon the delegation of authority by the interstate stream commission. 
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72-15-1 ‘WATER LAW 72-15-1 


History: Laws 2011, ch. 99, § 1; 2021, ch. 64, §.1. . water planning region of New Mexico", added "that encom- 

The 2021 amendment, effective June 18, 2021, directed passes Catron, Grant, Hidalgo and Luna counties", after 
the interstate stream commission to consult with the wa- "in consultation with the", added "water trust board, which 
ter trust board on funding water utilization projects in the shall be the successor to the", and after "study group", de- 
southwest water planning region of New Mexico, disallowed leted "or its successor, including costs associated with plan- 
the use of funds to evaluate, plan or construct the New ning and environmental compliance activities and envi- 
Mexico unit, required the water trust board to evaluate ronmental mitigation and restoration" and added "Money 
projects proposed within the southwest water planning re- in the fund shall not be used to evaluate, plan or construct 
gion of New Mexico and to recommend projects to the inter- the New Mexico unit. The water trust board shall evaluate 
state stream commission, and provided that the interstate projects, including their environmental impacts, proposed 
stream commission has final decision-making authority within the southwest water planning region of New Mexico 
over which projects are funded; and in Subsection C, after and shall recommend projects to the interstate stream com- 
"Subsection A of this section", deleted ''Those provisions of ;  ., mission, which shall have final decision-making authority 
federal law establish that the purpose of", after "southwest over which projects are funded". 


ARTICLE 15 


_Interstate Compacts 


Sec. Sec. 
72-15-1. Animas-La Plata Project Compact. 72-15-15. Ratification and approval. 
72-15-2. Canadian River Compact. 72-15-16. La Plata River Compact. 
72-15-3, Notice of approval. 72-15-17, Notice of approval. 
72-15-4. Ratification and approval. 72-15-18. Ratification and approval. 
72-15-5. Colorado River Compact. 72-15-19. Pecos River Compact. 
72-15-6. Notice of approval. ; 72-15-20. Notice of approval. 
72-15-7. Ratification and approval. 72-15-21. Ratification and approval. 
72-15-8. Colorado River Compact; modified. _ 72-15-22. Commissioner... 

72-15-9. Certified copies. 72-15-23. Rio Grande Compact. 
72-15-10. Costilla Creek Compact. 72-15-24. Notice of approval. 
72-15-11. Notice of approval. 72-15-25. Ratification and approval. 
72-15-12. Ratification and approval. 72-15-26. Upper Colorado River Basin Compact. 
72-15-13, Amended Costilla Creek Compact: 72-15-27. Notice of approval. 


72-15-14. Notice of approval. : 72-15-28. Ratification and approval. 


72-15-1. [Animas-La Plata Project Compact.] 


The state of New Mexico does hereby ratify, approve and adopt the Animas-La Plata Project 
Compact, which is a [as] follows: 


» ANIMAS-LA PLATA PROJECT COMPACT 


The state of Colorado and the state of New Mexico, in order to implement the operation of the 
Animas-La Plata federal reclamation project, Colorado-New Mexico, a proposed participating proj- 
ect under the Colorado River Storage Project Act (70 Stat. 105), and being moved by considerations 
of interstate comity, have resolved to conclude a compact for these purposes and nave agreed upon 
the following articles: 


ARTICLE I 


A. The right to store and divert water in Colorado and New Mexico from the La Plata and Ani- 
mas river systems, including return flow to the La Plata river from Animas river diversions, for 
uses in New Mexico under the Animas-La Plata federal reclamation project shall be valid and of 
equal priority with those rights granted by degree [decree] of the Colorado state courts for the uses 
of water in Colorado for that project, providing such uses in New Mexico are within the allocation 
of water made to that state by Articles III and XIV of the Upper Colorado River Basin Compact 
(63 Stat. 31), 

B. The restrictions of the last sentence of Section (a) of Article IX of the Upper Golerady River 
Basin Compact shall not be construed to vitiate Paragraph A of this article. 
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72-15-2 INTERSTATE COMPACTS 72-15-2 


ARTICLE II 


This compact shall become binding and obligatory when it shall have been ratified by the legis- 
latures of each of the signatory states. 


History: 1978 Comp., § 72-15-1, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
1969, ch. 57, § 1. Jur. 2d Waters § 310. 

Bracketed material. — The bracketed material was. Constitutionality, construction and application of com- 
inserted by the compiler and is not part of the law. pacts and statutes involving cooperation between states, 

Compiler's notes. — Both P.L. 90-537, by which the 134 A.L.R. 1412. 
congress of the United States approved this compact, and 93 C.J.S. Waters §§ 170, 183, 188. 


the Colorado River Storage Project Act (70 Stat. 105) ap- 
pear as 43 U.S.C. 620 et seq. 
63 Stat. 31 is codified as 43 U.S.C. 6171. 


ANNOTATIONS 


Law reviews. — For article, "Native American Water 
Rights: Efficiency and Fairness," see 29 Nat. Resources J. 
763 (1989). 


72-15-2. [Canadian River Compact. |] 


The state of New Mexico does hereby ratify, approve and adopt the compact aforesaid, which is 
as follows: 


CANADIAN RIVER COMPACT 


The state of New Mexico, the state of Texas, and the state of Oklahoma, acting through their 
commissioners, John H. Bliss, for the state of New Mexico, E. V. Spence for the state of Texas, and 
Clarence Burch for the state of Oklahoma, after negotiations participated in by Berkeley Johnson, 
appointed by the president ‘as the representative of the United States of America, have agreed 
respecting Canadian river as follows: 


* ARTICLE I 


The major purposes of this compact [this section] are to promote interstate comity; to remove 
causes of present and future controversy; to make secure and protect present developments within 
the states; and to provide for the in cp of additional works for the conservation of the wa- 
ters of Canadian river. 


ARTICLE II 


As used in this compact: 

(a) the term "Canadian river" means the tributary of Arkansas: river which rises in northeast- 
ern New Mexico, and flows in an easterly direction through New Mexico, Texas and Oklahoma and 
includes North Canadian river and.all other tributaries of. said Canadian river; 

(b) the term "North Canadian river" means that major tributary of Canadian river officially 
known as North Canadian. river from its source to its junction,with Canadian river and includes 
all tributaries of North Canadian river; 

(c) the term {CQEAMASRION means the agency mented by. this compact for the side opeissiz eat acl 
thereof; 

(d) the term "conservation crags ‘means that desi of the einaciins of reservoirs available 
for the storage of water for subsequent release for domestic, municipal, irrigation and industrial 
uses, or any of them, and it excludes any portion of the capacity of reservoirs allocated solely to 
flood control, power production and sediment control, or any of them. 
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72-15-2 WATER LAW"! ) 72+15-2 
ARTICLE IIT 


All rights to any of the waters of Canadian river which have been perfected by tierra use are 
hereby recognized and affirmed. . 


ARTICLE IV 


(a) New Mexico shall have free and unrestricted use of all waters originating in the drainage 
basin of Canadian river above Conchas dam. : 

(b) New Mexico shall have free and unrestricted use of all waters originating in the drainage 
basin of Canadian river in New Mexico below Conchas dam, provided that the amount of conserva- 
tion storage in New Mexico available for impounding these waters which originate in the drainage 
basin of Canadian river below Conchas-dam shall be limited to an aggregate of 200,000 acre-feet. 

(c) The right of New Mexico to provide conservation storage in the drainage basin of North 
Canadian river shall be limited to the storage of such water as at the time may be unappropriated 
under the laws of New Mexico and of Oklahoma. 


ARTICLE V 


Texas shall have free and unrestricted use of all waters of Canadian river in Texas, ets to 
the limitations upon storage of water set forth below:’ 

(a) the right of Texas to impound any of the waters of North Canadian river shall be limited 
to storage on tributaries of said river in-Texas for municipal uses, for household and domestic 
uses, livestock watering, and the irrigation of lands which are cultivated solely for the purpose of 
providing food and feed for the householders and domestic livestock actually living or kept on the 
property; 

(b) . until.more than 300,000 acre-feet. of conservation storage shall be provided in Oklahoma, 
exclusive of reservoirs in the drainage basin of North Canadian river and exclusive of reservoirs in 
the drainage basin of Canadian river east of the 97th meridian, the right of Texas to retain water 
in conservation storage, exclusive of waters of North Canadian river, shall be limited to 500,000 
acre-feet; thereafter the right of Texas to impound and retain such waters in storage shall be lim- 
ited to an aggregate quantity equal to 200,000 acre-feet plus whatever amount of water shall be 
at the same time in conservation storage in reservoirs in the drainage basin of Canadian river in 
Oklahoma, exclusive of reservoirs in the drainage basin of North Canadian river-and exclusive 
of reservoirs east; of the 97th meridian; and for the purpose of determining the amount of water 
in conservation storage, the maximum quantity of water in storage following each flood or series 
of floods shall be used; provided, that the right of Texas to retain and use any quantity of water 
previously impounded shall not be reduced by any subsequent application of the provisions of this 
Paragraph (b); 

(c) should Texas for any reason impound any amount of water greater than the aggregate 
quantity specified in Paragraph (b) of this article, such excess shall be retained in storage until 
under the provisions of said paragraph Texas shall become entitled to its use; provided, that, in 
event of spill from conservation storage, any such excess shall be reduced by the amount of such 
spill from the most easterly reservoir on Canadian river in Texas; provided further, that all such 
excess quantities in storage shall be reduced monthly to compensate for reservoir losses in propor- 
tion to the total amount of water in the reservoir or reservoirs in which such excess water is being 
held; and provided further that on demand by the commissioner for Oklahoma the remainder of 
any such excess quantity of water i in storage shall be released into the channel of Canadian river 
at the greatest rate spsiapaart ASM 


-) ARTICLE VI 


Oklahoma shall have free and unrestricted use of atl waters of Casaidn river in Oklahoma. 
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72-15-2 INTERSTATE COMPACTS 72-15-2 


ARTICLE VII 


The commission may permit New Mexico to impound more’ water than the amount set forth 
in Article TV and may permit Texas to impound more-water than the amount set forth in Article 
V; provided, that. no state shall thereby be deprived of water needed for beneficial use; provided 
further that each such permission shall be fora limited period not exceeding twelve months; and 
provided further that no state or user of water within any state shall thereby acquire any right to 
the continued use of any such quantity of water so permitted to:be impounded. 


ARTICLE VIIL. 


Each state shall furnish to the commission at intervals designated by the commission accurate 
records of the quantities of water stored in reservoirs pertinent to the administration of this com- 
pact [this section]. 


ARTICLE IX 


(a) There is hereby created an interstate administrative agency to be known as the "Canadian 
river commission." The commission shall be composed of three commissioners, one from each of 
the signatory states, designated or appointed in accordance with the laws of each such state, and 
if designated by the president an additional commissioner representing the United States. The 
president is hereby requested to designate such a commissioner. If so designated, the commis- 
sioner representing the United States shall be the presiding officer of the commission, but shall 
not have the right to vote in any of the deliberations of the commission. All members of the com- 
mission must be present to constitute a quorum. A unanimous vote of the commissioners for the 
three signatory states shall be necessary to all actions taken by the commission. 

(b) The salaries and personal expenses of each commissioner shall be paid by the government 
which he represents. All other expenses’ which are incurred by the commission incident to the ad- 
ministration of this compact and which are not paid by the United States shall be borne equally by 
the three states and be paid by the commission out of a revolving fund hereby created to be known 
as the "Canadian river revolving fund." Such fund shall be initiated and maintained by equal 
payments of each state into the fund in such amounts as will be necessary for administration of 
this compact. Disbursements shall be made from said fund in such manner as may be authorized 
by the commission. Said fund shall not be subject to the audit and accounting procédures of the 
states. However, all receipts and disbursements of funds handled by the commission shall be au- 
dited by a qualified independent public accountant at regular intervals and the report of the audit 
shall be included in and become a part of the annual report of the commission. 

(c) The commission may: . 

(1) employ such engineering, legal, clerical and other personnel as in its judgment may be 
necessary for the performance of its functions under this compact; 

(2) enter into contracts with appropriate federal agencies for the collection, correlation 
and presentation of factual data, for the maintenance of records, and for the preparation of reports; 

(8) perform all functions required of it by this compact and do all things necessary, proper 
or convenient in the performance of its duties hereunder, independently or in cooperation with ap- 
propriate governmental agencies. 

(d) The commission shall: . 

(1) cause to be established, maintained and operated such stream and other gaging sta- 
tions and evaporation stations as may from time to time be necessary for proper administration of 
the compact, independently or in cooperation with appropriate governmental agencies; 

(2) ‘make and transmit to the governors of the signatory states on or before the last day of 
March of each year, a report covering the activities of the commission for the preceding year; 

(3). make available to the governor of any signatory state, on his request, any information 
within its possession at any time, and shall always provide access to its records by the governors of 
the states, or their representatives, or by authorized representatives of the United States. 
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72-15-2 WATER LAW 72-15-2 
ARTICLE X 


Nothing in this compact shall be construed as: 

/ (a) affecting the obligations of the United:States to the Indian tribes; ) 

(b) subjecting any property of the United States, its agencies or instrumentalities, to taxation 
by any state or subdivision thereof, or creating any obligation on the part of the United States, its 
agencies or instrumentalities, by reason of the acquisition, construction or operation of any prop- 
erty or works of whatever kind, to make any payment to any state or political subdivision thereof, 
state agency, municipality or entity whatsoever, in reimbursement for the loss of taxes; 

(c) subjecting any property of the United States, its agencies or instrumentalities, to the laws 
of any state to an extent other than the extent to which such laws would apply without regard to 
this compact; 

(d) ‘applying to, or interfering with, the right or power of any signatory state to regulate within 
its boundaries the appropriation, use and control of water, not inconsistent with its obligations 
under this compact; 

(e) establishing any general principle or precedent applicable to other interstate streams. 


‘ARTICLE XI 


This compact shall become binding and obligatory when it shall have been ratified by the legis- 
lature of each state and approved by the congress of the United States. Notice of ratification by the 
legislature of each state shall be given by the governor of that state to the governors of the other 
states and to the president of the United States. The president is hereby requested to give notice 
to the governor of each state of approval by the congress of the United States. 

In witness. whereof, the commissioners have executed four counterparts hereof, each of which shall 
be and constitute an original, one of which shall be deposited in the archives. of the department of 
state of the United States, and one of which shall be forwarded to the governor of each state. 

Done at the city of Santa Fe, state of New Mexico, this 6th day of December, 1950. 


/s/ JOHN: H. BLISS . 

John H. Bliss 

Commissioner for the state of 

New Mexico 

Is/ ELV. SPENCE 
-E.V.Spence 

Commissioner for the state of 

Texas 

/s/ CLARENCE BURCH 
Clarence Burch 

Commissioner for the state of 


Oklahoma 
APPROVED: 
/s/ BERKELEY JOHNSON 
Berkeley Johnson 
Representative of the United 
States of America 
“History: 1978 Comp., § 72-15-2, enacted by Laws stored water, not physical reservoir capacity. Okla. v. N.M., 
1951, ch. 4, § 1. | 501 US. 221, 111 S. Ct. 2281, 115 L. Ed. 2d 207 (1991); 
Compiler's, notes. — The first Canadian River Com- Waters originating in the Canadian river basin above 
pact, which included the state of Arkansas, was ratified Conchas dam, but reaching the mainstream of the Cana- 
by Laws 1927, ch. 40, but was subsequently repealed by dian river below Conchas dam as a result of spills or re- 
Laws 1937, ch. 32; 9»: leases from Conchas dam or seepage and return flow from 
the Tucumcari Project, are subject to the Article IV(b) 
ANN OTATIONS limitation on stored water. Okla. v. N.M., 501 U.S. 221, 111 
Article IV(b) limitation on stored water. — The Ar- 8. Ct, 2281, 115 L. Ed. 2d 207 (1991). fl’ : 
ticle IV(b) limitation on "conservation storage" applies to It does not necessarily follow that New Mexico's entitle- 


ment under Article IV(a) to all of the Canadian river water 
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72-15-3 


it can use from Conchas reservoir gives New Mexico the ~ 


unrestricted right to store that water at. any point down- 
stream from Conchas dam. Any right New Mexico has to 
water spilling over Conchas dam arises by virtue of Article 
IV(b) under which New Mexico may store for its use 200,000 
acre-feet of water originating below Conchas dam. Okla. v. 
N.M., 501 US. 221, 1118. Ct. 2281, 115 L. Ed. 2d 207 (1991). 

The question whether certain water stored in Ute Res- 


ervoir, water which New Mexico has designated a "desilt- ~ 


ing pool", is exempt from Article IV(b) limitation on New 
Mexico's conservation storage, because it allegedly serves 
a "sediment control" purpose within the meaning of Ar- 
ticle II(d), was remanded to a special master for further 
proceedings and a recommendation on the merits. Okla. 
v. N.M., 501 US. 221, 111 S, Ct. 2281, 115 L. Ed: 2d 207 
(1991). 

Adequacy of water storage rights. — The central 
purpose of the compact was to settle the respective rights 
of the states to Canadian river water, and the compact 


72-15-3. [Notice of approval.] 


INTERSTATE COMPACTS 


72-15-5 


and: its negotiating history plainly show that the parties 
agreed that.no more than 200,000 acre-feet of storage 
rights would satisfy all of New Mexico's future needs for 
water below Conchas dam. Ofla. v. N.M., 501 U.S. 221, 111 
S. Ct. 2281, 115 L. Ed. 2d 207 (1991). 

Law reviews. — For article, "A Survey of the Evolution 
of Western Water Law in Response to Changing Economic 
and Public Interest Demands," see 29 Nat. Resources J. 
347 (1989). 

For article, "Equitable Apportionment After Vermejo: 
The Demise of a Doctrine," see 29 Nat. Resources J. 565 
(1989). 

For note, "Oklahoma and Texas v. New Mexico: A Hast- 
ily Negotiated River Compact Leads to Problems in Equi- 
table Apportionment of the-Canadian River," see 32 Nat. 
Resources J. 705 (1992). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters 88 87, 310. 

93 C.J.S. Waters §§ 170, 183, 188. 


Notice of approval of said compact shall be given by the governor of New Mexico to the governor 
of Texas and to the governor of Oklahoma and to the president of the United States, as provided in 


Article XI of said compact. 


History: 1978 Comp., § 72-15-3, enacted by Laws 
1951, ch. 4, § 2. 


72-15-4, [Ratification and approval.| 


The ratification and approval of said compact by this state shall not be binding or obliga- 
tory until it shall have been likewise approved by the legislature of the state of Texas and the 
legislature of the state of Oklahoma and consented to by the congress of the United States of 


America. 


History: 1978 Comp., § 72-15-4, enacted by Laws 
1951, ch. 4, § 3. 


72-15-5. [Colorado River Compact. | 


The state of New Mexico does hereby ratify, approve and adopt the compact aforesaid, which is 


as follows: 


COLORADO RIVER COMPACT 


Signed at Santa Fe, New Mexico, November 24, 1922. 


‘COLORADO RIVER COMMISSION, 


Herbert Hoover, chairman. 


W.S. Norveil, commissioner for the state of Arizona. ., 
W.F. McClure, commissioner for the state of California. 
Delph E. Carpenter, commissioner for the state of Colorado. 


_ _J.G. Scrugham, commissioner for the state of Nevada. 
Stephen B. Davis, Jr., commissioner for the state of New Mexico. 


R.E. Caldwell, commissioner for the state of Utah. 
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Frank C. Emerson, commissioner for the state of Wyoming. 
Clarence C. Stetson, executive secretary, department of commerce, Walton, D. C, 


COLORADO RIVER COMPACT 


The states of Arizona, California, Colorado, Nevada; New Mexico, Utah and Wyoming, having 
resolved to enter into a compact under the act of the congress of the United States of America, 
approved August 19, 1921 (42 Statutes at Large, page 171) and the acts of legislatures of the said 
states, have, éhirough their governors, appointed as their commissioners: 

W. S. Norveil for the state of Arizona, 
W. F. McClure for the state of California, 

Delph E. Carpenter for the state of Colorado, 

J. G. Scrugham for the state of Nevada, 

Stephen B. Davis, Jr., for the state of New Mexico, 

R. E. Caldwell for the state of Utah, 

Frank C. Emerson for the state of Wyoming, 

who, after negotiations participated in by Herbert Hoover, appointed by the president as the 
representative of the United States of America, have agreed upon the following articles: 


ARTICLE I 


The major purposes of this compact [this section] are to provide for the equitable division and 
apportionment of the use of the waters of the Colorado river system; to establish the relative im- 
portance of different beneficial uses of water; to promote interstate comity;-to remove causes of 
present and future controversies; and to secure the expeditious agricultural and industrial devel- 
opment of the Colorado river basin, the storage of its waters and the protection of life and property 
from floods. To these ends the Colorado river basin is divided into two basins, and an apportion- 
ment of the use of part of the water of the Colorado river system is made to each of them with the 
provision that further equitable apportionments may be made. 


ARTICLE II © 


As used in this compact: 

(a) the term "Colorado river system" means that portion of the Colorado river and its tributar- 
ies within the United States of America; 

(b) the term "Colorado river basin" means all of the drainage area of the Colorado river system, 
and all other territory within the United States of America to which the waters of the Colorado 
river system shall be beneficially applied; 

(c) the term "states of the upper division" means ‘the states of Colorado, New Mexico, Utah and 
Wyoming; 

(d) the term "states of the lower division" means the states of Arizona, California and Nevada; 

(e) the term "Lee Ferry" means a point in the main stream of Colorado river one mile below the 
mouth of the Paria river; 

(f) the term "upper basin" means those parts of the states of Arizona, Colorado, New Mexico, 
Utah and Wyoming within and from which waters naturally drain into the Colorado river system 
above Lee Ferry, and also all parts of said states located without the drainage area of the Colorado 
river system which are now or shall hereafter be beneficially served by waters diverted from the 
system above Lee Ferry; | 

(g) the term "lower basin" means those parts of the states of Arizona, California, Nevada, New 
Mexico and Utah within and from which waters naturally drain into the Colorado river system 
below Lee Ferry, and also all parts of said states located without the drainage area of the Colorado 
river system which are now or shall hereafter be beneficially served by waters diverted from the 
system below Lee Ferry; : 


ws 
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(h) the term "domestic use" shall include the use of water for household, stock, municipal, 
mining, milling, industrial and other like purposes, but shall exclude the generation of electrical 
power. ) . 


ARTICLE III 


(a) There is hereby apportioned from the Colorado river system in perpetuity to the upper 
basin and to the lower basin, respectively, the exclusive beneficial consumptive use of 7,500,000 
acre-feet of water per annum, which shall include all water necessary for the supply of any rights 
which may now exist. 

(b) . In addition to the apportionment in Paragraph (a), the lower basin is hereby given the right 
to increase its beneficial consumptive use of such waters by one million acre-feet per annum, 

(c) If, as a matter of international comity, the United States of America shall hereafter rec- 
ognize in the United States of Mexico any right to the use of any waters of the Colorado river 
system, such waters shall be supplied first from the waters which are surplus over and above the 
aggregate of the quantities specified in Paragraphs (a) and (b); and if such surplus shall prove in- 
sufficient for this purpose, then, the burden of such deficiency shall be equally borne by the upper 
basin and the lower basin, and whenever necessary the states of the upper division shall deliver 
at Lee Ferry water to supply one-half of the deficiency so recognized. in addition to that provided 
in Paragraph (d). 

(d) The states of the upper division will not cause the flow of the river at Lee Ferry to be de- 
pleted below an aggregate of 75,000,000 acre-feet for any period of ten consecutive years reckoned 
in continuing progressive series, beginning with the first day of October next succeeding the rati- 
fication of this compact. 

(e) . The states of the upper division shall not withhold water, and the states of the lower-divi- 
sion shall not require the delivery of water, which cannot reasonably be applied to domestic and 
agricultural uses. 

(f) Further equitable apportionment of the beneficial uses of the waters of the Colorado river 
system unapportioned by Paragraphs (a), (b) and (c) may be made in the manner provided in Para- 
graph (g) at any time after October first, 1963, if and when either basin shall have reached its total 
beneficial consumptive use as set out in Patiatabhs (a) and (b), 

(g) In any event of a desire for a further apportionment as provided in Paragraph (f) any two 
signatory states, acting through their governors, may give joint notice of such desire to the: gov- 
ernors of the other signatory states and to the president of the United States of America, and it 
shall be the duty of the governors of the signatory states and of the president of the United States 
of America forthwith to appoint representatives, whose duty it shall be to divide and apportion 
equitably between the upper basin and lower basin the beneficial use of the unapportioned water 
of the Colorado river system as mentioned in Paragraph (f), subject to the legislative ratification of 
the signatory states and the congress of the United States of America. 


ARTICLE IV' 


(a) Inasmuch as the Colorado river has ceased to be navigable for commerce and the reserva- 
tion of its waters for navigation would seriously limit the development of its basin, the use of its 
waters for purposes of navigation shall be subservient to the uses of such waters for domestic, 
agricultural and power purposes. If the congress shall not consent to this paragraph, the other 
provisions of this compact shall nevertheless remain binding. 

(b) Subject to the provisions of this compact, water of the Colorado river system may be im- 
pounded and used for the generation of electrical power, but such impounding and use shall be 
subservient to the use and consumption of such water for agricultural and domestic Pipe and 
shall not interfere with or prevent use for such dominant purposes. 

(c) The provisions of this article shall not apply to or interfere with the regulation and control 
by any state within its boundaries of the appropriation, use and distribution of water. 
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The chief official of each signatory state Praicor with the pep ide ® eaten epee to= 
gether with the director of the United States reclamation service and the director of the United 
States geological survey shall cooperate, ex officio: 

(a) to promote the systematic determination and coordination of the facts as to flow, appropria- 
tion, consumption and use of water in Colorado river basin, and the interchange of available 
information in such matters; 

(b) to secure the ascertainment and sluice of the annual Foy of the Colorado river at Lee 
Ferry; 

(c) ‘to perform such other duties as may be assigned by mutual consent of the piseberibs from 
time to time. 


ARTICLE VI 


Should any claim or controversy arise between any two or more of the signatory states: 

(a) with respect to the waters of the Colorado river system’ not: covered by. the — of this 
compact [this section]; . 

(b) - over the meaning or sb iiitig eins of any of the terms of this compact; 

(c) as to the allocation of the burdens incident to the performance of any aruicls of this compact 
or the delivery of waters as herein provided; 

(d) as to the construction or operation of works within the Colorado river basin to be situated 
in two or more states, or to be constructed in one state for the benefit of another state; or 

(e) as to the diversion of water in one state for the benefit of another state; ° 

the governors of the states affected, upon ‘the request of one of them, shall forthwith Sapoint 
commissioners with power to consider and adjust such claim or controversy, apniers to ratification 
by the legislatures of the states so affected. 
\ Nothing herein contained shall prevent the adjustment of any such ‘claim or eoptrovbrny? by any 
present method or by direct future legislative action of the sears Bhalees 


ARTICLE VII 


N othing i in.this compact aert be oabaaiies as a Br the aplaieae of the United Sino at 
America to Indian tribes. 


ARTICLE VIII al qa ot ty Pe 


Present perfected rights to the beneficial use of waters of the Colorado river system are unim- 
paired by this compact. Whenever storage capacity of 5,000,000 acre-feet shall have been provided 
on the main Colorado river within or for the benefit of the lower basin, then claims of such rights, 
if any, by appropriators or users of water in the lower basin against appropriators or users of water 
in the upper basin shall attach to and be satisfied from water that may be stored not in conflict 
with. Article III. 

All other rights to beneficial use of waters of the Dhiaeaie river ayatem shall be satisfied solely 
from the water apportioned to that basin in which they are situate. 


ARTICLE IX 
Nothing in this compact shall be construed to limit or prevent any state from pele aag or 


maintaining any action or proceeding, legal or equitable, for the BOHR! of any Hep under this 
compact or the enforcement of any of its provisions. 


ARTICLE x 


This compact may be terminated at any time by the unanimous agreement of the signatory 
states. In the event of such termination all rights established under it shall continue unimpaired. 
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ARTICLE XI 


_ This compact shall become binding and obligatory when it shall have been approved by the 
legislatures of each of the signatory states and by the congress of the United States. Notice of ap- 
proval by the legislatures shall be given by the governor of each signatory state to the governors 
of the other signatory states and.to the president of the United States, and the president. of the 
United States is requested to give notice to the governors of the signatory states of approval by the 
congress of the United States. , 

In witness whereof, the commissioners have signed this compact in a single original, which shall 
be deposited in the archives of the department of state of the United States of America and of 
which a duly certified copy shall be forwarded to the governor of each of the signatory states. 

Done at the city of Santa Fe, New Mexico, this vent ytOUrht day of November, A. D. one thou- 
sand nine hundred and twenty-two. 


W. 8. NORVEIL. 

W. F. McCLURE. 

DELPH E, CARPENTER. 
J.G.SCRUGHAM.. . |, 
STEPHEN B. DAVIS, JR. 
R, E, CALDWELL. 
PRANK C. EMERSON. 


« Approved: ' | 
_HERBERT HOOVER, 

History: 1978 Comp, § 72-15-5, enacted by Laws Authority conferred in'the Boulder Canyon Project: Act 
1923, ch. 6, § 1. is stated to be “subject to the Colorado River Compact," 
Compiler's nétvescsileaiee 1921, ch, 221, §§ 1 to 8; pro- and that instrument makes improvement of navigation 
vided for the appointment ofa New Mexico representative subservient to all other purposes. But specific statement 
on the joint commission for negotiation of a compact and of primary purpose in the act governs the general ‘refer- 
agreement on the distribution of waters of the Colorado ences to the compact. Ariz. v.Cal., 283 U.S.'423, 51S. 

river between the states of Arizona, California, Colorado, 522, 75 L. Ed. 1154'(1931), 
Nevada, New Mexico, Utah and Wyoming. The executed Boulder Canyon Project Act also’ declares that secre- 
Colorado River Compact, dated November 24, 1922, was tary of interior and United States in construction, opera- 
ratified by New Mexico in Laws 1923, ch. 6, §§ 1 to 4; the tion and maintenance of dam and other works and in the 
text of the compact is set forth in § 1. The state of Arizona making of contracts shall be subject to’ and controlled by 
failed to ratify the compact and provisions as to ratifica- the compact; Such references, unlike explicit adoption of 
tion and approval contained in the original compact were _ terms, were used only to show that the act and its provi- 
required to be waived by the other signatory states. See sions were in no way to upset, alter or affect compact's 
Laws 1925, ch. 78,'§§ 1 to 3. The Colorado River Compact congressionallyapproved division of water between ba- 
was finally proclaimed effective by the president of the sins. They were not intended to make 'the compact and its 
United States, June 25, 1929. provisions control or affect the act's allocation among and 
Arizona ratified in 1944. distribution of water within the states of the lower basin. 
Cross references. — For Colorado River Compact Ariz. v. Cal:, 373 US. 546, 83 S. Ct. 1468,:10 L. Ed. 2d 542, 
modified, see 72-15-8, 72-15-9 NMSA 1978. reh'g denied, 375'U.S, 892, 84S. Ct. 144,11 L. a 2d 122 

Bi (1963). 

»ANNOTATIONS ) By the Boulder Canyon Project Act, Baer try of inte- 


rior was ‘authorized, subject to terms of the compact, to 
construct, operate and maintain a dam and ‘incidental 
works atthe present site of Boulder dam, with appurte- 
nant hydro-electric plant, and ‘to use and dispose‘ of water 
stored above the dam for irrigation and for development of 
power. Ariz. v. Cal., 298 U.S. 558,56 S. Ct. 848, 80'L. Ed. 
1331 (1936). ag 

Secretary of interior and his permittees, licensees and 
contractees are subject to the compact, § 8(a), and there- 
fore can do nothing to upset or encroach upon'the com-+ 
pact's allocation of Colorado river water between the up- 
per and lower basins. Ariz. v. Cal., 373 US. 546, 83'S. Ct. 
1468, 10 L: Ed. 24 542, reh'g denied, 375° U.S. 892, 84 S. Ct. 
144, 11 L, Ed. 2d 122 (1963); °~' 


Relation between Boulder Canyon Project and 
compact. — Boulder Canyon Project Act, 43'U.S.C. 617, 
by referring to the Colorado River Compact in several 
places, does make the compact relevant to a limited ex- 
tent. The act explicitly approves the compact and thereby 
fixes a division of the waters between the basins which 
must be respected. The act also refers to terms contained 
in the compact. For example, § 12 of the act adopts the 
compact definition of "domestic," and § 6 requires satis- 
faction of "present perfected rights" as used in the com- 
pact. Therefore, those particular terms, though originally 
formulated. only for the compact's allocation of water be- 
tween basins, are incorporated into the act and are made 
applicable to the project act's allocation among lower ba- 


sin states. Ariz. v. Cal.. 373 US. 546. 83 S. Ct. 1468, 10 L. Arizona does not show that Article III(b) of the compact 

Ed. 2d 542, reh'g denied 375 US. 892 84S. Ct. 144 11L. is relevant to an interpretation of § 4(a) of the Boulder 

Ed. 2d 122 (1963). i ; , Canyon Project Act, upon which she bases her claim of 
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right, The act does not purport to apportion among states 
of the lower basin the waters to which the lower basin is 
entitled under the compact. The act merely places limits 
on California's use of waters under Article III(a) and of 
surplus waters; and it is "such" uses which are "subject to 
the terms of said compact." Ariz. v. Cal., 292 U.S. 341, 54 
S. Ct. 735, 78 L. Ed. 1298 (1934). 

There can be no claim that Article ITI(b) of the compact 
is relevant in defining surplus waters under § 4(a) of the 
Boulder Canyon Project Act, for both Arizona and Califor- 
nia apparently consider the waters under Article III(b) as 
apportioned. Ariz. v. Cal., 292 U.S. 341, 54S. Ct. 735, 78 L. 
Ed. 1298 (1934). 

Compact, immaterial to contemplated litigation. 
— The meaning of the compact, considered merely as a 
contract, can never be material in contemplated litigation, 
since Arizona refused to ratify the compact. Arizona rests 
her rights wholly upon the acts of congress and of Califor- 
nia. Although Arizona claims that California's construc- 
tion of § 4(a) of the Boulder Canyon Project Act, 45 Stat. 
1057, would allow the latter state water which under the 
compact has been assigned to Arizona, and that a conflict 
is thus raised between statute and compact which the 
suggested testimony is competent to resolve, resolution 
of this alleged conflict can never be material to any case 
based on the compact considered as contract, since Ari- 
zona neither has nor claims any contractual right. Ariz. 
v, Cal., 292 U.S. 341, 54 S. Ct. 735, 78 L. Ed. 1298 (1934), 

Apportionment of river between upper and lower 
basins. — By the compact entered into by defendant states 
and approved by congress, but to which Arizona is not a 
party, undepleted flow of water of Colorado river is appor- 
tioned between the upper basin: and’ the lower basin of the 
river valley, the point of division being Lee ferry, 23 miles 
below the southern boundary. of Utah. To each basin there 
is apportioned 7,500,000 acre feet per annum and lower ba- 
sin has,additional right to increase its "beneficial consump- 
tive use" of water by 1,000,000 feet per annum. Ariz. v. Cal., 
298 U.S. 558, 56 S. Ct. 848, 80 L. Ed. 1331 (1936). 

Paragraph (a) of Article III of. the compact apportions 
waters "from the Colorado river system," i.e., the Colorado 
and its tributaries, and (b) permits additional use "of such 
waters," The compact makes. an apportionment only be- 
tween the upper and lower basin, apportionment among 
states in each basin being left to later agreement. Ariz. 
v. Cal., 292 US. 341, 54S, Ct. 735, 78 L. Ed. 1298 (1934), 


Provision: of Article III(b).of the compact, like that of | 


Article III(a) thereof, is entirely referable to the main in- 
tent of the compact, which, was to apportion the waters 
as between the upper and lower basins. The effect of Ar- 
ticle III(b) (at least in the event that the lower basin puts 
the 8,500,000 acre-feet of water to beneficial uses).is to 
preclude any claim by the upper basin that any part of 
the 7,500,000 acre-feet released at Lee ferry to the lower 
basin may be considered as "surplus". because of Arizona 
waters which are available to the lower, basin alone. Ariz. 
v. Cal., 292, U.S. 341, 54S. Ct. 735, 78.L.Ed. 1298 (1934), 

Apportionment among states in lower basin. — 
Fact that waters are solely useful to Arizona, or fact that 
they have been appropriated by her, does not contradict 
intent clearly expressed in Paragraph (b) of Article III of 
the compact (nor the rational character thereof) to appor- 
tion 1,000,000 acre-feet.to states of the lower basin and 
not specifically to Arizona alone. Ariz. v. Cal., 292 U.S. 341, 
54.8. Ct, 735, 78 L. Ed. 1298 (1934). 

Congress apparently expected that a eee appor- 
tionment of the waters among states of the lower basin 
would be made by the sub-compact it authorized Arizona, 
California and Nevada to make. Ariz. v. Cal., 292 U.S. 341, 
54S. Ct. 735; 78 L. Ed. 1298 (1934). 


WATER LAW |. 
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Apportionment of the lower basin waters of the Colo- 
rado river is not controlled by either doctrine of equitable 
apportionment or by the compact. Ariz. v. Cal., 373 US. 


646, 83S. Ct. 1468, 10 L. Ed. 2d 542, reh'g denied, 375 US. 
892, 848. Ct. 144, 11 L. Ed, 2d 122 (1963). 


Congress has provided its own method for allocating 
among lower basin states the mainstream water to which 
they are entitled under the compact. Where congress has 


so exercised its constitutional power over waters, courts 
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have no power to substitute their own notions of "equita- 
ble apportionment" for apportionment chosen by congress. 
Ariz. v. Cal., 373 U.S. 546, 83 S. Ct. 1468, 10 L. Ed. 2d 542, 
reh'g denied, 875 U.S. 892, 84 S. Ct. 144, 11.L. Ed. 2d 122 
(1963). 

Nothing in the compact purports to divide water among 
lower basin states nor in any way to affect or control any 
future apportionment among those states or any distribu- 
tion of water within a state, Ariz. v. Cal., 373 U.S. 546, 83 
S. Ct. 1468, 10 L. Ed. 2d 542, reh'g denied, 375 US. 892, 84 
S. Ct. 144, 11 L. Ed. 2d 122 (1963). 

In Boulder Canyon Project Act, congress indvides for 
apportionment among lower basin states of water allo- 
cated to that basin by the compact. Ariz. v. Cal., 373 US. 
546, 83 S. Ct. 1468, 10 L. Ed. 2d 542, reh'g denied, 375 US. 
892, 84S. Ct. 144, 11 L. Ed. 2d 122 (1963), 

Arizona’ s ownership rights of portion of river. — 
On stretch of Colorado between Arizona and California, 
Arizona owns part of river bed that is east of the thread of 
the stream. Her jurisdiction in respect of apportionment, 
use and distribution of equitable share of waters flowing 
therein is unaffected by the compact or federal reclama- 
tion law. But title of the state is held subject to power 
granted:to congress by the commerce clause, and under 
that clause congress has power to cause to be built adam 
across the river in aid of navigation. U.S. v. Ariz., 295 US. 
174, 55 S. Ct. 666, 79 L. Hd.,1371 (1935). 

Settlement of Indian water rights did not require 
Indian tribes to prove immediate beneficial use 
to quantify their water rights. — Where the Navajo 
Nation, the United States, and the state of New Mexico 
reached an agreement settling the Navajo. Nation's 
claims to water in the San Juan river basin, and where 
federal legislation to approve and implement the settle- 
ment agreement was enacted by congress, and where the 
New Mexico legislature appropriated funds to pay New 
Mexico's cost of the settlement agreement and authorized 
the New Mexico state engineer to seek judicial approval 
regarding the state's share of the water, and where the 
district court approved the settlement agreement, con- 
cluding that the settlement agreement was fair, adequate, 
reasonable, and consistent with the public interests as 
well as all applicable laws, appellants! claim that the Na- 
vajo Nation was required to prove immediate beneficial 
use to quantify their water rights and that beneficial use 
is an essential requirement of every federal law governing 
the allocation of water was without merit, because Indian 
water rights are proprietary rights that have a priority 
date, the date of the creation of the reservation, but they 
are not dependent on the application of water to beneficial 
use, State ex rel. State Engineer v. San Juan Agricultural 
Water Users Ass'n, 2018-NMCA-053, cert. granted. 

Law reviews. — For article, "A Survey of the Evolution 
of Western Water Law in Response to Changing Economic 
and Public Interest Demands," see 29 Nat. Resources J. 
347 (1989). 

For article, "Native American Water Rights: Efficiency 
and Fairness," see 29 Nat. Resources J. 763 (1989). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters 88 87, 310, 

93 C.J.S. Waters 88 170, 183, 188. 
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72-15-6. [Notice of approval.] 


Notice of the approval of said compact shall be given by the governor of New, Mexico to the gov-| 
ernors of each of the other signatory states and to the president of the United States, as provided 
in Article II (11) [Article XI] of said compact. 


History: 1978 Comp., § 72-15-6, enacted by Laws Bracketed material. — The bracketed material was 
1928, ch. 6, § 2. inserted by the compiler and is not part of the law. 


72-15-7. [Ratification and approval. ] 


The ratification and approval of said compact by this state’shall not be binding or Bhi gwtary: 
until it shall have been likewise approved by the legislatures of the other spa gue states and by 
the congress of the United States: 


History: 1978 Gane » § 72-15-7, enacted by haw 
1928, ch. 6,.§ 3. 


72-15-8. [Colorado River Compact; modified.] 

That the provisions of the first paragraph of Article XI of the Colorado River Compact [72-15-5 
NMSA 1978], making said ‘compact effective when it shall have been approved by the legislature 
of each of the signatory states, are;-hereby waived and said compact shall become binding and 
obligatory upon the state of New Mexico and upon the other signatory states, which have rati- 
fied or may hereafter ratify it, whenever at least six of the signatory states shall have consented 
thereto and the congress of the United States shall have given its consent and approval, provided, 
however, that this act [72-15-8, 72-15-9 NMSA 1978] shall be of no force or effect until a similar 
act or resolution shall have Hee passed or adopted by the legislature legislatures] of the states of 
California, Nevada, Colorado, Utah and Wyoming. 


History: 1978 Comp., § 72-15-8, enacted by Laws ANNOTATIONS 


1925, ch. 78, §.1. 
a Am. Jur. 2d, A.L.R. ert C.J.S. references. — 93 
Bracketed material. ~ The bracketed material was CI. S, Waters §§ 170, 183, 188! 


inserted by the compiler and, is not part of the law. 


72-15-9. [Certified copies.] 


. That.certified copies of this act (72-15-8, 72-15-9 NMSA, 1978] be forwarded by the governor of 
the:state of New Mexico to the president of the United States, the secretary of state of the United 
States, and the BOVERROFS of the states of Arizona, California, Nevada, Colorado, Utah and, Wyo- 
ming... aca] . tae aid 


History: 1978 Comp., §, 72- 15-9, enacted by Laws _. 
1925, ch. 78, § 2. 


72-15-10. [Costilla Creek Compact.) 


The state-of New Mexico does hereby rata, approve and adopt the compact ainmeaard, which is 
as follows: ) AO! 


~ COSTILLA aie COMPACT , 
Signed at Santa Fe, New Mexico, September 30, 1944 


_ The state of Colorado and the state of New Mexico, parties signatory to this compact (here- 
inafter referred to as "Colorado" and "New Mexico," respectively, or individually as a "state," or 
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collectively as the "states,") having resolved to conclude a compact with respect:to the waters of 
Costilla creek, an interstate stream, having designated, pursuant to the acts of their respective 
legislatures and appointment by their asa My governors, as their commissioners: 

Clifford H. Stone, for Colorado 

Thomas M. McClure, for New Mexico 

who, after negotiations, haxg agreed ppen these articles: 


a 
ARTICLE I 


The major purposes of this compact [this section] are to provide for the equitable division,and 
apportionment of the use of the waters of Costilla creek; to promote interstate comity; to remove 
causes of present! and future interstate controversies; to assure the most efficient utilization of 
the waters of Costilla creek; to provide for the integrated operation of existing and prospective ir- 
rigation facilities on the stream in the two states; to adjust the conflicting jurisdictions of the two 
states over irrigation works and facilities diverting and storing water in one state for use in both 
states; to equalize the benefits of water from Costilla creek, used for the irrigation of contiguous 
lands lying on either side of the boundary, between the citizens and water users of one state and 
those of the other; and to place the beneficial application of water diverted from Costilla creek for 
irrigation by the water users of the two states on.a common basis. ' 

The physical and other conditions peculiar to the Costilla creek and its basin, and the nature 
and location of the irrigation development and the facilities in connection therewith, constitute 
the basis for this compact; and neither of the states hereby, nor the congress of the United States 
by its consent, concedes that this compact establishes any general principle or precedent with re- 
spect to any other interstate stream. 


“ARTICLE II 


As used in this compact, the following names, terms and expressions are described, defined, ap- 
plied and taken to mean as in this article set forth: 

(a) "Costilla creek" is a tributary of the Rio Grande which rises on the west slope of the Sangre 
de Cristo range in the extreme southeastern corner of Costilla county in Colorado and flows in a 
general westerly direction crossing the boundary three times above its confluence wate is oi 
Grande in New Mexico; 

(b) the "canyon mouth" is that point on Costilla creek in New Mexico where the stream savas 
the mountains and emerges into the San Luis valley; 

(c) the "Amalia area" is that irrigated area in New Mexico above the canyon mouth and below 
the Costilla reservoir which is served by decreed direct flow water rights; 

(d) the "Costilla-Garcia area" is that area extending from the canyon mouth in New Mexico to 
a point in Colorado about four miles downstream from the boundary, being a compact body of ir- 
rigated land on either side of Costilla creek served by decreed direct flow water rights; 

(e) the "Eastdale reservoir no. 1" is that off-channel reservoir located in Colorado in sections 7, 
8 and 18, township 1 north, range 73 west, and sections 12 and 18, township 1 north, range 74 west 
of the Costilla Estates survey, with a nominal capacity of three ehGdsdvid four hundred sixty-eight 
(3,468) acre-feet and a present usable capacity of two thousand (2,000) acre-feet; 

(f) the "Eastdale reservoir no. 2" is that off-channel reservoir located in Colorado in sections 3, 
4,9 and 10, township 1 north, range 73 west, of the Costilla Estates survey, with a nominal capac- 
ity of three thousand forty-one (3,041) acre-feet; 

(g) the "Costilla reservoir" ‘is that channel ruadivele having a nominal capacity of fifteen thou- 
sand seven hundred (15,700) acre-feet, located in New Mexico near the headwaters of Costilla 
creek, The present usable capacity of the reservoir is eleven thousand (11,000) acre-feet, subject to 
future adjustment by the state engineer of New Mexico. The condition of Costilla dam may be such 
that the state engineer of N ew Mexico will not permit storage above a determined stage except for 
short periods of time; 

(h) the "Cerro canal" is that irrigation canal which diverts water from the left, bank of Costilla 
creek in New Mexico near the southwest corner of section 12, township 1 south, range 73 west, of 
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the Costilla Estates survey, and runs in a northwesterly direction to the boundary near boundary 
monument no. 140; 

(i) the "boundary" is the bina used herein to describe the common sprees line between Colo- 
rado and New Mexico; | 

(j) the term "Costilla reservoir system" means:and: iniblnitie the Costilla reservoir and the 
Cerro canal, the permits for the storage of water in Costilla reservoir, the twenty-four and fifty- 
two hundredths (24.52) cubic feet per second of time of direct’ flow water rights transferred to the 
Cerro canal, and the permits for the diversion of direct flow water by the Cerro canal as adjusted 
herein to seventy-five and forty-eight hundredths (75.48) cubic feet per second of time; 

(k) the term "Costilla reservoir system safe: yield" means that quantity'of usable water made 
available each year by the Costilla reservoir system. The safe yield represents the most beneficial 
operation of the Costilla reservoir system through the use, first, of the total usable portion of the 
yield of the twenty-four and fifty-two hundredths (24.52) cubic feet per second of time of direct 
flow rights transferred to the Cerro canal, second,:of the total usable portion of the yield of the 
direct flow Cerro canal permits, and third, of that portion of the water stored in Costilla reservoir 
required to complete such safe yield; 

(1) the term "usable capacity" is defined and means that capacity of Costilla reservoir at the 
stage above which:the state engineer of New Mexico will not permit storage except for short peri- 
ods of time; 

-(m) the term. "temporary storage" is: defined and means the water permitted by the state en- 
gineer of New Mexico to be stored in Costilla reservoir for short periods of time above the usable 
capacity of that reservoir; 

(n) the term "additional storage facilities" is defined and means storage capacity which may be 
provided in either state to impound waters of Costilla creek and its tributaries in addition to the 
nominal capacity of Costilla reservoir and the Costilla creek complement of the Eastdale reservoir 
no. 1 capacity; 

(o). the term "duty of water" is defined as the rate in cubic feet per second of time at which 
sates may be diverted at the headgate to irrigate a specified acreage of land during the period of 
maximum requirement; 

(p) the term "surplus water" is defined and means water which cannot be stored in operating 
reservoirs during the storage season or water. during the irrigation season which cannot be stored 
in operating reservoirs and which is in excess of the aggregate direct flow rights and permits rec- 
ognized by this compact; 

(q) the term "irrigation season" is defined and means that period of each calendar year from 
May 16 to September 30, riclusive; 

(r) the term "storage season" is defined and means that peried of time extending from October 
1 of one year to May 15 of the succeeding year, inclusive; 

(s) the term "points of interstate delivery" means and includes: 

(1) the Acequia Madre where it crosses the boundary; 

(2) the Costilla creek where it crosses the boundary; 

(3) the Cerro canal where it reaches the boundary; and 

(4) any other interstate canals which might be constructed with the approval of the com- 
mission at the point or points where they cross the boundary; 

(t) the term "water company" means the San Luis Power and Water Company, a Colorado cor- 
poration, or its successor; 

' (ua) the word "commission" means the Costilla Creek Compact commission created by Article 
VIII of this compact for the administration thereof. 


ARTICLE III 


1. To accomplish the purposes of this compact, as set forth in Article I, the following adjust- 
ments:in the operation of irrigation facilities on Costilla creek, and in the use of water diverted, 
stored and regulated thereby, are made: 

(a) » the quantity of water delivered for use in the two states by direct flow ditches in the Costilla- 
Garcia area and by the Cerro canal is based on a duty.of water of one cubic foot per second of time 


179 


© 2022 State of New.Mexico. New Mexico Compilation Commission. All rights reserved. 


72-15-10 WATER LAW 72-15-10 


for each eighty (80) acres, to be’applied in the order of priority;:provided, however, that this adjust- 
ment in each instance is based on the acreage as determined by the court in decreeing the water 
rights for the Costilla-Garcia area, and in the case of the:Cerro canal such basis shall apply to eight 
thousand (8,000) acres of land; and provided further that, in order to maintain a usable head, any 
ditch supplying water for the Costilla-Garcia area in ‘Colorado shall be permitted to divert for ben- 
eficial consumptive use not less than one cubic:foot per second of time under its water right; 

(b): there is transferred from certain ditches:in the Costilla-Garcia area twenty-four and fifty- 
two hundredths (24.52) cubic feet: per second of time of direct flow water rights, which rights of use 
are held by the water company or its successors in title, to the headgate of the Cerro canal. The 
twenty-four and fifty-two‘hundredths (24:52) cubie feet of water per second of time hereby trans- 
ferred represents an evaluation of these rights after adjustment in the duty of water, pursuant to 
Subsection (a) of this article, and includes a reduction thereof to compensate for increased use of 
direct flow water which otherwise would have been possible under these rights by this transfer; 

(c) except for the rights to store water from Costilla creek in Eastdale reservoir no. las here- 
inafter provided, all diversion and storage rights from Costilla creek for Eastdale reservoirs no. 
1 and no. 2 are relinquished and the water decreed thereunder is returned to the creek for use in 
accordance with the plan of integrated operation effectuated by this compact; 

(d) the Cerro canal direct flow permit shall be seventy-five and forty-eight hundredths (75. fi 
cubic feet per second of time; 

(e) there is transferred to and made available for the irrigation of lands in Colorado a putts 
of the Costilla reservoir complement of the Costilla reservoir system safe yield in order that the 
storage of water in that reservoir may be made for the benefit of water users in both Colorado and 
New Mexico under the provisions of this compact for the allocations of water and the operation of 
facilities: 

2. Each state grants for the benefit of the other and its water users the rights to niralege the 
points of diversion of water from Costilla creek, to divert water from the stream in one state for 
use in the other and to store water in one state for the irrigation of lands in the other, insofar as 
the exercise of such rights may be necessary to effectuate the provisions of this article and to com- 
ply with the terms of this compact. 

3. The water company has consented to and approved the adjustments contained in this article; 
and such consent and approval shall be evidenced in writing and filed with the commission. 


ARTICLE IV 


The apportionment and allocation of the use of Costilla creek water shall be as follows: 

(a).. there is allocated for diversion from the natural flow of Costilla creek and its tributaries 
sufficient water for beneficial use on meadow and pasture lands, above Costilla reservoir in New 
Mexico to the extent and in the manner now prevailing in that area; 

(b) there is allocated for diversion from the natural flow of Costilla creek and its sreistartes 
thirteen and forty-two hundredths (13.42) cubic feet.of water per second of time for beneficial use 
on lands in the Amalia area in New Mexico; 

(c) in addition to allocations made in Subsections (c) [el], (f) and (g) of this article, there is al- 
located for diversion from the natural flow of Costilla creek fifty-one and forty-two hundredths 
(51.42) cubic feet of water per second of time for Colorado and eighty-eight and twenty-eight hun- 
dredths (88.28) cubic feet of water per second of time for New Mexico, subject.to adjustment as 
provided in Article V (e), and such water shall be delivered for beneficial use in the two states in 
accordance with the schedules and under the conditions set forth in ‘Article V; 

(d) there is allocated for diversion from the natural flow of Costilla creek Ruficient water to 
provide each year one thousand (1,000) acre-feet of stored water in Eastdale reservoir no. 1, such 
water to be delivered as provided in Article V; 

(e) ‘there is allocated for diversion to Colorado thirty-six and five-tenths percent (36.5%) and to New 
Mexico sixty-three and five-tenths percent (63.5%) of the water stored by Costilla reservoir for release 
therefrom for irrigation purposes each year, subject to adjustment’as provided in Article V (e) and such 

water shall be delivered for beneficial use in the two states on a parity basis in accordance with the 
provisions of Article V. By "parity basis" is meant'that neither state shall enjoy a priority of right of use; 
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(f) there is allocated for beneficial use in each of the states of Colorado and New Mexico one- 
half of the surplus water, as defined in Article II (p), to be delivered as provided in Article V; 

(g), there is allocated for beneficial use in each of the states of Colorado and New Mexico one- 
half of any water made available and usable by additional storage facilities which may be con- 
structed in the future. 

ARTICLE V 


‘The operation of the facilities of Costilla creek and the delivery of water for the irrigation of 
land in Colorado and New Mexicoyt in accordance with the allocations made in Article IV, shall be 
as follows: 

(a) diversions of water for use on lands in the Amalia area shall be made as set forth in Article 
IV (b) in the order of decreed priorities in New Mexico and of relative priority dates in the two 
states, subject to the right of New Mexico to change the points of diversion and places of use of 
any of such water to other points of diversion and places of use; provided, however, that the rights 
so transferred shall be limited in each instance to the quantity of water actually consumed on the 
lands from which the right is transferred; 

(b) deliveries to Colorado of direct flow water below the canyon mouth shall be made by New 
Mexico i in accordance with the following schedule: 


DELIVERIES OF DIRECT FLOW TO COLORADO DURING IRRIGATION SEASON 


Usable 
dis- 
charge 
_ of creek 
at Cumula- 
canyon tive 
mouth Incremental alloca- 
gaging allocations to Point of tions to 
station Colorado interstate Colorado 
(CFS) ~(C-FS:) delivery (C.ES.) Remarks 
(1). ,.,. . (2a) 2b) (8) (4) (5) 
25.00 6.55 Acequia When the usable discharge of the creek 
10s Madre is less than 25.00 C.FS., deliver to 
Colorado 26.20 percent of usable 
discharge adjusted for transmission 
| losses. 
2.53 7™ Cerro . 9.08 When the usable discharge of the creek 
. canal is less than 25.00 C.F:S., deliver to 
Colorado 10.13 percent of usable 
discharge adjusted for transmission 
» onli storlw ta | losses. 
36.88 9 1.88 © Acequia . When the usable discharge of the creek 


Madre is in excess of 25.38 C.F.S. and less than 
36.88 C.ES., deliver to Colorado 
3.26 percent of usable discharge ad- 
ii justed for transmission losses. 


4.04 _ Cerro 13.50 When the usable discharge of the creek 
canal is in excess of 25.38 C.F‘S. and less than 
36.88 C.FS., deliver to Colorado 
35.11 percent of usable discharge 
adjusted for transmission losses. 
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38.62 1.00 Creek 14.50 When the usable discharge of the creek 
2 ; is in excess of 37.62 C.F‘S. and less than 
38.62 C.FS., deliver to Colorado all of 
usable discharge adjusted for transmis- 
sion losses. ° 


44.91 2.24 Cerro 16.74 When the usable discharge of the creek 
_,canal is in excess of 38.62 C.F.S. and less than 
| 44.76 C.FS., deliver to Colorado 
36.5 percent of usable discharge ad- 
justed for transmission losses. 


50.91 6.00 Creek 22.74 When the usable discharge of the creek 
eS is in excess of 44.91 C.F.S. and less than 
50.91 C.FS., deliver to'Colorado all of 
usable discharge adjusted for transmis- 
sion losses. 


56.48 18 , Cerro 22.87 ~ When the usable discharge of the creek 
canal is in excess of 55.35 C.F'S. and less than 
56.48 C.ES., deliver to Colorado 
_.11.18 percent of usable discharge 
adjusted for transmission losses.: 


61.48 1.00 Creek 23.87 When the usable discharge of the creek 
is in excess of 60.48 C.FS. and less than 
61.48 C.FS., deliver to Colorado all of 
usable discharge adjusted for transmis- 
sion losses. : 


64.22 . At usable creek discharge of 64.22 
C.F.S. the Cerro canal direct flow 
permit becomes operative after 1,000 
acre-feet has been stored in Eastdale 
reservoir no. 1. 

139.70 27.55 Cerro 51.42 When the usable discharge of the creek 

. canal is in excess of 64.22 C.F.‘S. and less than 

139.70 C.FS., deliver to Colorado 
36.5 percent of usable discharge ad- 
justed for transmission losses. 


The actual discharges of Costilla creek at the canyon mouth gaging station at which the various 
blocks of direct flow water become effective shall equal the flows set forth in column (1) increased 
by the transmission losses necessary to deliver those flows to the headgates of the respective di- 
rect flow ditches. 

The delivery of ditch water at the boundary shall equal the allocation set forth in column (2a) re- 
duced by the transmission losses between the headgate of the ditch and the point where the ditch 
crosses the boundary. The allocations to be delivered to Colorado through the Cerro canal repre- 
sent in each and all cases 36,5 percent of those blocks of direct flow water of the Costilla reservoir 
system which are subject to adjustment as provided in Subsection (e) of this article. 

The delivery of water in the creek at the boundary shall equal the allocation set forth in column 
(2b) increased by the transmission losses between the boundary and the headgate of the Colorado 
ditch which is to receive the water. a 

The above table is compiled on the basis of the delivery to Colorado at the boundary of thirty-six 
and five-tenths percent (36.5%) of all direct flow water of the Costilla reservoir system diverted 
by the Cerro canal and the delivery at the boundary of all other direct flow water allocated to 
Colorado, in the order of priority, all such deliveries to be adjusted for transmission losses. In the 
event of change in the usable capacity of the Costilla reservoir, Colorado's share of Cerro canal 
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diversions, to be delivered at the boundary and adjusted for transmission losses, shall. be deter- 
mined by the percentages set forth in column (4) of the table which appears in Subsection (e) of 
this article; 

(c) during the storage season, no water shall be diveivtiat under direct flow vibiste easiecls there is 
water in excess of the demand of all operating reservoirs for water from Costilla creek for storage; 

(d)» in order to assure the most efficient utilization of the available water supply, the filling of 
Eastdale reservoir no. 1 from Costilla creek shall be commenced as early in the'spring as possible and 
shall be completed as soon thereafter as possible. The Cerro canal or any other ditch which may be 
provided for that purpose shall be used, insofar as practicable, to convey the water from the canyon 
mouth to Eastdale reservoir no. 1. During any season when the commission determines that there 
will be no surplus waterjany diversions, waste or spill from any canal or canals supplying Eastdale 
reservoir no. 1 will be charged to the quantity of water diverted for delivery to said reservoir; 

(e) the commission shall estimate each year the safe yield of Costilla reservoir system and its 
component parts as far in advance of the irrigation season as possible, and shall review and revise 
such estimates from time:to time as may be necessary. . 

In the event the usable capacity of the Costilla reservoir changes, the average safe siiehd and the 
equitable division thereof between = states shall be determined in accordance with the following 
table: 


Usable Average Division of Safe Yield 


capacity - annual 
of Costilla ..safe yield - Colorado New Mexico 
reservoir = (acre-feet) (acre-feet) (percent) (acre-feet) (percent) 


(1) (2) (3) (4) (5) (6) 


0 1,800 . 1,510 83.9 290 16.1 
1,000 3,400 2,000 58.8 1,400 41.2 
2,000 4,900 2,450 epdete 2,450 . 50.0 
3,000 6,400 2910“ 45.5 3,490 54.5 
4,000  —_‘7,900 3,370 42.7 4,530 57.3 
5,000 9,300 3,800 40.9 5,500 59.1 
6,000 10,700 Bg Nas Daag ua Se Cee ele 
7,000 12,000 4,620 38.55 7,380. 61.5 
8,000 —-13,200 4,990 37.8 8,210 62.2 
9,000 14,300 5,320 18712 8,980 62.8 
10,000 15,200 5,600 36,8 9,600 . 63.2 
11,000 16,000 5,840 36.5 10,160 ° 63.5 
12,000 16,600 + 6,020 8612 isiniheckOb80bnM 637 
13,000. 17,000 6,140 36.1 10,860 63.9 
14,000 17,400 6,270 36.0 11,180 64.0 
15,000 17,700. 6,360 SRO we NT Sal Gd] 
15,700 17,900 "6,420 85.9 °° 14480 9 64.1 


Intermediate quantities shall be computed by proportionate parts. 
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In the event of change in the usable capacity of the Costilla reservoir, the Costilla reservoir comple- 
ment of the Costilla reservoir system safe yield shall be divided between Colorado and New Mexico 
in accordance with the percentages given in columns 4 and 6, respectively, of the above table. 

Each state may draw from the reservoir in accordance with the allocations made herein, up to 
its proportion of the Costilla reservoir complement of the Costilla reservoir system safe yield and 
its proportion of temporary storage and no more. Colorado may call for the delivery’ of its share 
thereof at any of the specified points of interstate delivery. 

Deliveries of water from Costilla reservoir to the canyon mouth shall be mined for tevhanaiecint 
losses, if any, between the two points. Deliveries to Colorado at the boundary shall be further ad- 
justed for transmission losses from the canyon mouth to the respective points of interstate delivery. 

Water stored in Costilla reservoir and not released during the current season shall not be held 
over to the credit of either state but shall be apportioned when the safe agelais is eiitieeduentty dotets 
mined; 

(f) the Colorado aripanknndiiind of surplus water, as allocated in Article IV (f), shall be deliv- 
ered by New Mexico at such points of interstate delivery and in the respective quantities, subject 
to transmission losses, requested by the Colorado member of the commission; 

(g) in the event that additional water becomes usable by the construction of additional storage 
facilities, such water shall be made available to each state in accordance with rules and regula- 
tions to be prescribed by the commission; 

(h) when it appears to the commission that any part of the water allocated to one state for use 
in a particular year will not be used by that state, the commission may permit its use by the other 
state during that year, provided that a permanent right to the use of such water shall not thereby 
be established. 


ARTICLE VI 


The desirability of consolidating various of the direct flow ditches serving the Costilla-Garcia 
area, which are now or which would become interstate in character by consolidation, and diverting 
the water available to such ditches through a common headgate is recognized. Should the owners 
of any of such ditches, or a combination of them, desire to effectuate a consolidation and provide 
for a common headgate diversion, application therefor shall be made to the commission which, 
after review of the plans submitted, may grant permission to make such consolidation. 


, ARTICLE VII 


The commission shall cause to be maintained and operated a stream-gaging station, equipped 
with an automatic water-stage recorder, at each of the following points, to wit: 

(a) on Costilla creek immediately below Costilla reservoir; 

(b) on Costilla creek at or near the canyon mouth above the headgate of Cerro canal and below 
the Amalia area; 

(c) on Costilla creek at or near the paren va 

(d) on the Cerro canal immediately below its headgate; 

(e) on the Cerro canal at or near the boundary; 

(f) on the intake from Costilla creek to the Eastdale reservoir no. 1, immediately above the 
point where the intake discharges into the reservoir; . 

(g) on the Acequia Madre immediately below its headgate; 

(h) on the Acequia Madre at the boundary; 

(i) similar gaging stations shall be maintained and operated at such other points as may be 
necessary in the discretion of the commission for the securing of records required for the carrying 
out of the provisions of the compact. 

Such gaging stations shall be equipped, maintained and operated by the commission directly or 
in cooperation with an appropriate federal or state agency, and the equipment, method and fre- 
quency of measurement at such stations shall be such as to produce reliable records at all times. 


184 


© 2022 State of New Mexico, New, Mexico Compilation Commission, All rights reserved. 


72-15-11 INTERSTATE COMPACTS 72-15-11 


ARTICLE VIII 


The two states shall administer this compact [this section] through the official in each state who 
is now or may hereafter be charged with the duty of administering the public water supplies, and 
such officials shall constitute the Costilla Creek Compact commission. In addition ‘to the powers 
and duties hereinbefore specifically conferred upon such commission, the commission shall collect 
and correlate factual data and maintain records having a bearing upon the administration of this 
compact. In connection therewith, the commission may employ such engineering and other assis- 
tance as may be reasonably necessary within the limits of funds provided for that purpose by the 
states. The commission may, by unanimous action, adopt rules and regulations consistent with the 
provisions of this compact to govern its proceedings. The salaries and expenses of the members of 
the commission shall be paid by their respective states. Other expenses incident to the adminis- 
tration of the compact, including the employment of engineering or other assistance and the es- 
tablishment and maintenance of compact gaging stations, not borne by the United States shall be 
assumed equally by the two states and paid directly to the:commission upon vouchers submitted 
for that purpose. 

The United States geological survey, or Ghaterte factdifvll agency may succeed to the functions 
and duties of that agency, shall collaborate with the commission in the correlation and publication 
of water facts necessary for the proper administration of this compact. 


ARTICLE IX 


This compact shall become operative when ratified by fre legislatures of each of the signatory 
states and consented to by the congress of the United States. - 

In witness whereof, the commissioners have signed this compact in triplicate original one copy 
of which shall be deposited in the archives:of the department of;state of the United States of 
America, and one copy of which shall be forwarded to the governor of each of the signatory states. 

Done in the city of Santa Fe, New Mexico, on the 30th day of September, in the year of Our Lord, 
one thousand nine hundred and forty-four. 


CLIFFORD H.STONE, Commissioner for Colorado 
THOMAS M.McCLURE, Commissioner for New Mexico 


History: 1978 Comp., § 72-15-10, enacted by Laws necessary and indispensable parties to action by state en- 
1945, ch. 51, § 1. gineer to enjoin New Mexico defendant from diversion or 
Bracketed material. — The bracketed material was use of water of Costilla creek in Taos county for irrigation 
inserted by the compiler and is not part of the law. and other purposes, but state of Colorado or water users 
Compiler's notes. — The Costilla Creek Compact was in Colorado ‘were not indispensable parties. State ex rel. 
ratified by Colorado by Laws 1945, ch. 104, and was ap- Reynolds v, W.S. Ranch Co. ; 1961-NMSC-061, 69 N.M. 169, 
proved by congress by Act of June 11, 1946, ch, 328, 60 364 P.2d 1036. 
Stat, 246. Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
For Amended Costilla Creek Compact, see 72-15-13 Jur. 2d Waters 8§ 87,310. 
NMSA 1978 et seq. : , 93 C.J.S.:Waters §§ 170, 183, 188. 
ANNOTATIONS | 


Indispensable parties to injunction. — New Mexico’ 
claimants of water rights below Costilla reservoir were 


72-15-11. [Notice of approval.] 


Notice of approval of said compact shall be given by the governor of New Mexico to the governor 
of Colorado as provided in Article IX of said compact. 


History: 1978 Comp., § 72-15-11, enacted by Laws 
1945, ch. 51, § 2. 
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72-15-12. [Ratification and approval.]. 


The ratification and approval of said compact by this state shall not be binding or obligatory 
until it shall have been likewise approved by the legislature of the state of Colorado and by the 
congress of the United States. . 


History: 1978 Comp., § 72- 15-12, enacted re pm court takes notice, was duly entered into and ratified by 
1945, ch. 51, § 3. the two states and approved by the congress of the United 
States on July 11, 1946. State ex rel. Reynolds 'v. W.S. 

ANNOTATIONS Ranch Co., 1961-NMSC-061, 69 N.M. 169, 364 P.2d 1036. ° 


Date of ratification. — Costilla Creek Water Compact. mroo od] 
between New Mexico and Colorado, of which the supreme 


72-15-13. [Amended Costilla Greek Compact. ] 


The state of New Mexico does hereby ratify, approve and adopt the Amended Costilla Creek 
Compact, amending the Costilla Creek Compact ratified and approved “a this EAE ve the 
Laws of 1945, Chapter 51, which i is as follows: 


AMENDED COSTILLA CREEK COMPACT. 


The state of Colorado and the state of New Mexico, parties signatory to this compact (herein- 
after referred to as "Colorado" and "New Mexico," respectively, or individually as a "state," or col- 
lectively as the "states"), having on September 30, 1944, concluded, through their duly authorized 
commissioners, to wit: Clifford H. Stone for Colorado and Thomas M. McClure for New Mexico, 
a compact with respect to the waters of Costilla creek, an interstate stream, which compact was 
ratified by the states in 1945 and was approved by the congress of the United States in 1946; and 

The states; having resolved to conclude an amended compact with respect to the waters of Cos- 
tilla creek, have designated, pursuant to the acts of their respective legislatures and through their 
appropriate executive agencies, as their commissioners: 

J. E. Whitten, for Colorado 
S. E. Reynolds, for New Mexico 
who, after negotiations, have agreed upon these articles: 


ARTICLEI | 


The major purposes of this compact [this section] are to provide for the equitable division and 
apportionment of the use of the waters of Costilla creek; to promote interstate comity; to remove 
causes of present and future interstate controversies; to assure the most efficient utilization of 
the waters of Costilla creek; to provide for the integrated operation of existing and prospective ir- 
rigation facilities on the stream in the two states; to adjust the conflicting jurisdictions of the two 
states over irrigation works and facilities diverting and storing water in one state for use in both 
states; to equalize the benefits of water from Costilla creek, used for the irrigation of contiguous 
lands lying on either side of the boundary, between the citizens and water users of one state and 
those of the other; and to place the beneficial application of water diverted from Costilla creek for 
irrigation by the water users of the two states on a common basis. 

The physical and other conditions peculiar to the Costilla creek and its basin, and the nature 
and location of the irrigation development and the facilities in connection therewith, constitute 
the basis for this compact; and neither of the states hereby, nor the congress of the United States 
by its consent, concedes that this compact establishes any general principle or precedent with re- 
spect to any other interstate stream. | | 
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ARTICLE II 


As used in this compact, the following names, terms and Seserubi 23" are described, defined, ap- 
plied and taken to mean as in this article set forth: 

(a) "Costilla creek" is a tributary of the Rio Grande which rises on the west meet of the Sangre 
de Cristo range in the extreme southeastern corner of Costilla:county in Colorado and flows in a 
general westerly direction mmoaniitg the nai 4 three times above its confluence with the Rio 
Grande in New Mexico; 

(b) the "canyon mouth" is that point on Costilla creek in New Mexico epee the stress leaves 
the mountains and emerges into the San Luis valley; 

(c) the "Amalia area" is that irrigated area in New Mexico above the canyon mouth and below 
the Costilla reservoir which is served by decreed direct flow water rights; 

(d) the "Costilla-Garcia area" is that area extending from the canyon mouth in New Mexico to 
a point in Colorado about four miles downstream from the boundary, being a compact body of ir- 
rigated land on either side of Costilla creek served by decreed direct flow water rights; 

(e) the "Eastdale reservoir no. 1" is: that off-channel reservoir located in Colorado in ‘sections 
7, 8 and 18, township 1 north, range 73 west, and sections 12 and 13, township 1 north, range 74 
west, of the Costilla Estates survey, with a nominal capacity of three thousand four hundred sixty- 
eight (3,468) acre-feet and a present usable capacity of two thousand (2,000) acre-feet; 

(f) the "Eastdale reservoir no. 2" is that off-channel reservoir located in Colorado in sections 3, 
4,9 and 10, township 1 north, range 73 west, of the Costilla Estates survey, with a nominal capac- 
ity of Lede thousand forty- “one (3,041) acre-feet; | 

(g) the "Costilla reservoir" is that channel reservoir, having a tei aa capacity of fifteen thou- 
sand seven hundred (15,700) acre-feet, locatted [located] in New Mexico near the headwaters of 
Costilla creek. The present usable capacity of the reservoir is eleven thousand (11,000) acre-feet, 
subject to future adjustment by the state engineer of New Mexico. The condition of Costilla dam 
may be such that the state engineer of New Mexico will not permit ouoraee above a Se ata 
stage except for short periods of time; 

(h) the "Cerro canal" is that irrigation canal which diverts water from the left bank of Costilla 
creek in New Mexico near the southwest corner of section 12, township 1 south, range 73 west, of 
the Costilla Estates survey, and runs in a northwesterly direction to the boundary near boundary 
monument no. 140; 

(i) the "boundary" is the term used herein to describe the common boundary line between Colo- 
rado and New Mexico; 

(j) the term "Costilla reservoir system" means and includes the Costilla reservoir and the 
Cerro canal, the permits for the storage of water in Costilla reservoir, the twenty-four and fifty- 
two hundredths (24.52) cubic feet per second of time of direct flow water rights transferred to the 
Cerro canal, and the permits for the diversion of direct flow water by the Cerro canal as adjusted 
herein to seventy-five and forty-eight hundredths (75.48) cubic feet per second of time; 
~ (k) the term "Costilla reservoir system safe yield" means that quantity of usable water made 
available each year by the Costilla reservoir system. The safe yield represents the most beneficial 
operation of the Costilla reservoir system through the use, first, of the total usable portion of the 
yield of the twenty-four and fifty-two hundredths (24.52) cubic feet per second of time of direct 
flow rights transferred to the Cerro canal, second, of the total usable portion of the yield of the 
direct flow Cerro canal permits, and third, of that portion of the water stored in Costilla reservoir 
required to complete such safe yield; 

(I). the term "usable capacity" is defined and means that capacity of Costilla reservoir at the 
stage above which the state oy tte of New Mexico will not permit storage except for short peri- 
ods of time; 

(m) the term "temporary storage" is defined and means the water permitted by the state en- 
gineer of New Mexico to be stored in Costilla reservoir for short periods of time above the usable 
capacity of that reservoir; 

(n) the term "additional storage facilities" is defined and means storage capacity which may be 
provided in either state to impound waters of Costilla creek and its tributaries in addition to the 
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nominal capacity of Costilla reservoir and the Costilla creek complement of the Kastdale reservoir 
no. 1 capacity; 

(0). the term "duty of water" is defined as the rate in cubic feet per second ‘of time at which 
water may be diverted at the headgate to se pte a specified acreage of land during the period of 
maximum requirement; 

(p) the term "surplus water" is defined and means water which cannot be stored in operating 
reservoirs during the storage season or water during the irrigation season which cannot be stored 
in operating reservoirs and which is in excess of the aggregate direct flow rights and permits rec- 
ognized by this cCOMpACE, C 

(q) the term "irrigation season" is defined and means that period of each apes year from 
May 16 to September 30, inclusive; 

(r) the term "storage season" is defined and means that’ period of time wetiaictieg from October 
1 of one year to May 15 of the succeeding year, inclusive; 

(s) . the term "points of interstate delivery" means and includes: 

(1) the Acequia Madre where it crosses the boundary; 

(2) the Costilla creek where it crosses the boundary; 

(3) the Cerro canal where it reaches the boundary; and 

(4) \ any other interstate canals which might be constructed with the approval of the com- 
mission at the point or points where they cross the boundary; 

(t) the term "water company" means the San Luis Power and Water Gestetriily a GBlodadd cor- 
poration, or its successor; 

(u) the word "commission" means the Costilla Giék Compact commission created by Article 
VIII of this compact for the administration thereof. 


ARTICLE III 


1..To accomplish the purposes of this compact, as set forth in Article I, the following adjust- 
ments in the operation of irrigation facilities on Costilla creek, and in the use of water diverted, 
stored and regulated thereby, are made: 

(a). the quantity of water delivered for use in the two states by direct flow ditches in the Cos- 
tilla-Garcia area and by the Cerro canal is based. on a duty of water of one cubic foot per second of 
time for each eighty (80) acres, to be applied in the order of priority; provided, however, that this 
adjustment in each instance is based on the acreage as determined by the court in decreeing the 
water rights for the Costilla-Garcia area, and in the case of Cerro canal such basis shall apply to 
eight thousand (8,000) acres of land. In order to better maintain a usable head for the diversion of 
water for beneficial consumptive use the adjusted maximum diversion rate under the water right 
of each of the ditches supplying water for the Costilla-Garcia area in Colorado is not less than one 
cubic foot per second of time; 

(b) there is transferred from certain ditches in the Costilla-Garcia area twenty-four and, fifty- 
two hundredths (24.52) cubic feet per second of time of direct flow water rights, which rights of use 
are held by the water company or its successors in title, to the headgate of the Cerro canal. The 
twenty-four and fifty-two hundredths (24.52) cubic feet of water per second of time hereby trans- 
ferred represents an evaluation of these rights after adjustment in the duty of water, pursuant to 
Subsection (a) of this article, and includes a reduction thereof to compensate for increased use of 
direct flow water which otherwise would have been possible under these rights by this transfer; 

(c) except for the rights to store water from Costilla creek in Eastdale reservoir no. 1 as here- 
inafter provided, all diversion and storage rights from Costilla creek for Eastdale reservoirs no. 
1 and no. 2. are relinquished and the water decreed thereunder is returned to the creek for use in 
accordance with the plan of integrated operation effectuated by this compact; 

(d)_ the Cerro canal direct flow permit shall be seventy-five and forty-eight hundredths (75.48) 
cubic feet per second of time; 

(e) there is transferred to and made available for the irrigation of lands in Colorado : a portion 
of the Costilla reservoir complement of the Costilla reservoir system safe yield in order that the 
storage of water in that reservoir may be made for the benefit of water users in both Colorado and 
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New Mexico under the provisions of this compact for the-allocations of water and the GREED of 
facilities. 

2. Each state grants for the benefit of the other and its water users the rights to change the 
points of diversion of water from Costilla creek, to divert water from‘the stream in one state for 
use in the other and to store water in one state for the irrigation of lands in the other, insofar as 
the exercise of such rights may be necessary to effectuate the provisions of this article and to com- 
ply with the terms of this compact... 

3. The water company has consented to and approved the adjustments contained in this article; 
and such consent and approval shall be evidenced in writing and filed with the commission. 


ARTICLE IV 


The apportionment and allocation of the use of Costilla creek water shall be as follows: 

(a) there is allocated-for diversion from the natural flow of Costilla creek and its tributaries 
sufficient water for beneficial use on meadow and pasture lands above Costilla reservoir in New 
Mexico to the extent and in the:manner now prevailing in that area; 

(b). there.is allocated for diversion from the natural flow of Costilla creek and its tributaries 
thirteen and forty-two hundredths (13.42) cubic feet of water per second of time for beneficial use 
on lands in the Amalia area in New Mexico; 

(c) in addition to allocations made in Subsections (e), (f) and (g) of this article, there is allocated 
for diversion from the natural flow of Costilla creek fifty and sixty-two hundredths (50.62) cubic 
feet of water per second of time for Colorado and eighty-nine and eight hundredths (89.08) cubic 
feet of water per second of time for New Mexico, subject to adjustment as provided in Article V (e), 
and such water shall be delivered for beneficial use in the two states in accordance with the sched- 
ules and under the conditions set forth in Article V; 

(d) there is allocated for diversion from the natural flow of Costilla creek sufficient water to 
provide each year one thousand (1,000) acre-feet of stored water in Eastdale reservoir no. 1, such 
water to be delivered as provided in Article V; 

(e) there is allocated for diversion to Colorado thirty-six and five-tenths percent (36.5%) and to 
New Mexico sixty-three and five-tenths percent (63.5%) of the water stored by Costilla reservoir 
for release therefrom for irrigation purposes each year, subject to adjustment as provided in Ar- 
ticle V (e) and such water shall be delivered for beneficial use in the two states on a parity basis 
in accordance with the provisions of Article V. By "parity basis" is meant that neither state shall 
enjoy a priority of right of use; 

(f) there is allocated for beneficial use in each of the states of Colorado and New Mexico one- 
half of the surplus water, as defined in Article II (p), to be delivered as provided in Article V; 

(g) there is allocated for beneficial use in each of the states of Colorado and New Mexico one- 
half of any water made available and usable by additional storage facilities which may be con- 
Seay st in the future. 


ARTICLE V 


The operation ‘of the facilities of Costilla creek and the delivery of water for the irrigation of 
land in Colorado and New Mexico, in accordance with the allocations made in Article IV, shall be 
as follows: 

(a) | diversions of water for use on lands in the Amalia area shall be made as set forth in Article 
IV (b) in the order of decreed ‘priorities in New Mexico and of relative priority dates in the two 
states, subject to the right of New Mexico to change the points of diversion and places of use of 
any of such water to other points of diversion and places of use; provided, however, that the rights 
so transferred shall be limited in each instance to the quantity of water actually consumed on the 
lands from which the right is transferred; 

(b) deliveries to Colorado of direct flow water below the canyon mouth shall be made by New 
Mexico in acocrdance [accordance] with the following schedule: 
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DELIVERIES OF DIRECT FLOW TO COLORADO DURING IRRIGATION SEASON 


Usable discharge 
of creek at 
canyon mouth 
gaging station 
(C.F‘S.) 


(1) 
25.00 


36.88 


Incremental, 
allocations 
to Colorado 
(C.FS.) 


(2a) - | 
1.05 


2.53 


4.70 


38 


4.04 


2(b) 


Point 
of inter- 
state 
delivery 


(3): 


Acequia 
Madre 


Cerro 
canal 


Cerro 
canal 


Cerro 
canal 


Cerro 
canal 
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; Cumulative 


allocations 
to Colorado 


(C.FS,) 


4 (4) 


8.28 


12.70 


Remarks 


(5) 


Incremental allocation is 4.2% 
of the usable discharge when 
usable discharge is less than 
25.00 C.F‘S. 


Incremental allocation is 
10.13% of the usable discharge 
when usable discharge is less 
than 25.00 C.FS. 


This 4.70 C.F'S. is not a part 
of the Colorado allocation of 
the direct flow water of the 
Costilla reservoir system and 
is not subject to adjustment in 
the event of a change in the 
usable capacity of Costilla 
reservoir. Incremental alloca- 
tion is 18.8% of the usable 
discharge when usable dis- 
charge is less than 25.00 
C.ES. This 4.70 C.ES. allo- 
cated to Colorado for delivery 
through the Cerro canal is 
5.50 C.FS. of the original 6.55 
C.FS. allcoated [allocated] to 
Colorado for delivery through 
the Acequia Madre less 0.8 


’ C.ES. correction for losses. 


This 0.38 C.FS. is not a part of 
the Colorado allocation of the 
direct flow water of the Costilla 
reservoir system [and is not 
subject to adjustment in the 
event] of a change in the usable 
capacity of Costilla reservoir. 
Incremental allocation is 3.26% 
of the usable discharge in 
excess of 25.38 C.F:S. and less 
than 36.88 C.FS. 


Incremental allocation is 
35.11% of the usable discharge 
in excess of 25.38 C.F.'S. and 
less than 36.88 C.FS. 
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38.62 1.00 Creek 13.70 Incremental allocation is 100% 
of the usable discharge in 
excess of 37.62 C.F‘S. and less 

than 38.62 C.FS. 

44.76 2.24 . Cerro 15.94 - Incremental allocation is 

canal 36.5% of the usable discharge 


in excess of 38.62 C.F.S. and 
less than 44.76 C.F.S. 


50.91 6.00 Creek 21.94 Incremental allocation is 100% 
. of the usable discharge in 
excess of 44.91 C:FS. and less 
than 50.91 C.FS. 


56.48 io Cerro 22.07 Incremental allocation is 
canal . 11.18% of the usable discharge 
in excess of 55.35 C.F.S. and 
less than 56.48 C.FS. 


61.48 1.00 Creek 23.07 Incremental allocation is 100% 
of the usable discharge in 
excess of 60.48 C.FS. and less 
than 61.48 C.F‘S. 


64.22 At usable creek discharge of 
64.22 C.FS. the Cerro canal 
direct flow permit becomes 
operative after 1,000 acre-feet 
has been stored in Eastdale 
reservoir no. 1. 


139.70 27.55 Cerro canal 50.62 Incremental allocation is 
36.5% of the usable discharge 
in excess of 64.22 C.F.'S. and 
less than 139.70 C.FS. 


The actual discharges of Costilla creek at the canyon mouth gaging station at which the various 
blocks of direct flow water become effective shall equal the flow set forth in column (1) increased by 
the transmission losses necessary to deliver those flows to the headgates of the respective direct 
flow ditches diverting in New Mexico. 

The delivery of ditch water at the boundary shall equal the allocation set forth in columns (2A) 
and (2B) reduced by the transmission losses between the headgate of the ditch and the point 
where the ditch crosses the boundary. The allocations to be delivered to Colorado through the 
Cerro canal represent, except as otherwise indicated in column (5) of the table above, 36.5 percent 
of those blocks of direct flow water of the Costilla reservoir system which are subject to adjustment 
as provided in Subsection (e) of this article. 

The provisions of Article III 1.(a) shall not be applicable to the Colorado allocation of 5.08 C.FS. 
which is transferred from the Acequia Madre to the Cerro canal by this amendment to the Costilla 
Creek Compact and shall not be applicable to the 0.8 C.F.'S. which is transferred from Colorado to 
New Mexico by this amendment to the Costilla Creek Compact. 

The above table is compiled on the basis of the delivery to Colorado at the boundary of thirty-six 
and five-tenths percent (36.5%) of all direct flow water of the Costilla reservoir system diverted by 
the Cerro canal and the delivery at the boundary of all other direct flow water allocated to Colo- 
rado, in the order of priority, all such deliveries to be adjusted for transmission losses. In the event 
of change in the usable capacity of the Costilla reservoir, Colorado's share of all direct flow water 
of the Costilla reservoir system diverted by the Cerro canal, to be delivered at the boundary and 
adjusted for transmission losses, shall be determined by the percentages set forth in column (4) of 
the table which appears in Subsection (e) of this article; 
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(c). during the storage season, no water shall be diverted under direct flow rights unless there is 
water in excess of the demand of all operating reservoirs for water from Costilla creek for storage; 

(d) in order to assure the most efficient utilization of the available water supply, the filling of 
Eastdale reservoir no. 1 from Costilla creek shall be commenced as early in the spring as possible 
and shall be completed as soon thereafter as possible. The Cerro canal or any other ditch which 
may be provided for that purpose shall be used, insofar as practicable, to convey the water from 
the canyon mouth to Eastdale reservoir no. 1. During any season when the commission determines 
that there will be no surplus water, any diversions, waste or spill from any canal or canals supply- 
ing Eastdale reservoir no. : will be 5 Sisal be to the quantity of water diverted for pert to said 
reservoir; 

(e) the commission shall estimate each year the safe yield of Costilla reservoir system and its 
component parts as far'in advance of the irrigation season as possible, and shall review and revise 
such estimates from time to time as may be necessary. 

In the event the usable capacity of the Costilla reservoir changes, the average safe yield and the 
equitable division thereof between the states shall be determined in accordance with the following 
table: 


Usable Average Division of Safe Yield 
capacity annual ; 
of Costilla. safe yield ____ Colorado |_—sNNew Mexico 
reservoir (acre-feet) (acre-feet) (percent) (acre-feet) (percent) 
(1) (2) (3) (4) (5) (6) 
0 1,800 1,510 83.9 290 16.1 
1,000 3,400 2,000 58.8 1,400 41.2 
2,000 4,900 2,450 50.0 2,450 50.0 
8,000° © 6,400 2,910 45.5 3,490 54.5 
4,000 7,900 3,370 42.7 4,530 57.3 
5,000 9,300 3,800 40.9 5,500 59.1 
~ 6,000 10,700 4,220 39.4 6,480 60.6 
7,000 - 12,000 4,620 38.5 7,380 61.5 
8,000 13,200 4,990 37.8 8,210 62.2 
9,000 14,300 5,320 37.2 8,980 62.8 
10,000 15,200 5,600. 36.8 9,600 63.2. 
11,000 16,000 5,840: 36.5 10,160 63.5 09 
12,000 16,600 6,020 86.3 10,580 63.7 
13,000 17,000 6,140 36.1 10,860 63.9. 
14,000 17,400 6,270 36.0 11,180 64.0 
15,000 17,700 6,360 35.9 11,340 64.1 
15;700 17,900 6,420 35.9 11,480. 64.1 


Intermediate Paantities shall be computed by proportionate parts. . 

In the event of change in the usable capacity of the Costilla reservoir, the Costilla r reservoir 
complement of the Costilla reservoir system safe yield shall be divided between.Colorado and. New 
Mexico in accordance with the percentages given in columns 4 and 6, respectively, of the above 
table. 

Each state may draw from the reservoir in accordance with the allocations made herein, up es 
its proportion of the Costilla reservoir complement of the Costilla reservoir system safe yield and 
its proportion of temporary storage and no more. Colorado may call for the delivery of its share 
thereof at any of the specified points of interstate delivery. | 

Deliveries of water from Costilla reservoir to the canyon mouth shall be adjusted for transmis- 
sion losses, if any, between the two points, Deliveries to Colorado at the boundary shall be further 
adjusted for transmission losses from the canyon mouth to the respective points of interstate de- 
livery. 
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Water stored in Costilla reservoir and not released during the current season shall not be held 
over to the credit of-either state but shall be ese ay i9t when the safe yield i is subsequently de+ 
termined; 

(f) the Colorado apportionment of surplus water, as allocated in Article IV (f), shall be deliv- 
ered by New Mexico at such points of interstate delivery and in the respective quantities, subject 
to transmission losses, requested by the Colorado member of the commission; 

(g). in the event that additional water becomes usable by the construction of additional storage 
facilities, such water shall be made available to each state in accordasses with rules and omy 
tions to be prescribed by the commission; 

(h)). when it appears to the commission that any part of the water allocated:to one state for use 
in a particular year will not be used by that state, the commission may permit its use by the other 
state during that year, provided that a permanent right to the use of such water shall not thereby 
be established. 


ARTICLE VI 

The desirability of consolidating various of the direct flow ditches serving ‘the Costilla- 
Garcia area, which are now or which would become interstate in character by consolidation, 
and diverting the water available to such ditches through a common headgate is recognized. 
Should the owners of any-of such ditches, or a combination of them, desire to effectuate a con- 

solidation and provide for a common headgate diversion, application therefor shall be made 
to the commission which, after review of the plans submitted, nay grant permission to make 
such consolidation. 


ARTICLE VII 


The commission shall cause to be maintained and operated a stream-gaging station, equipped 
with an automatic water-stage recorder, at each of the following points, to wit: 

(a) on Costilla creek immediately below Costilla reservoir; 

(b) on Costilla creek at or near the canyon mouth above the headgate of Cerro canal and below 
the Amalia area; 

(c) on Costilla creek at or near the boundary; 

(d) on the Cerro canal immediately below its headgate; 

(e) onthe Cerro canal at or near the boundary; , ; 

(f) on the intake from Costilla creek to the Eastdale reservoir no. 1, netstat above the 
point where the intake discharges into the reservoir; 

(g) on the Acequia Madre immediately below its headgate; 

(h) on the Acequia Madre at the boundary; 

(i) similar gaging stations shall be maintained and operated at such other points as may be 
necessary in the discretion of the commission for the securing of records required for the carrying 
out of the provisions of the compact. 

Such gaging stations shall be equipped, maintained and operated by the commission directly 
or in cooperation with an appropriate federal or state agency, and the equipment, method and 
frequency of measurement at such stations shall be such as to produce reliable records at all 
times. 


ARTICLE VIII 


The two states shall administer this compact [this section] through the official in each state who 
is now or may hereafter be charged with the duty of administering the public water supplies, and 
such officials shall constitute the Costilla Creek Compact commission. In addition to the powers 
and duties hereinbefore specifically conferred upon such commission, the commission shall col- 
lect and correlate factual data and maintain records having a bearing upon the administration of 
this compact. In connection therewith, the commission may employ such engineering and other 
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assistance as may be reasonably necessary within the limits of funds provided for that purpose 
by the states. The commission may, by unanimous action, ‘adopt rules and regulations consistent 
with the provisions of this compact to govern its proceedings. The salaries and expenses of the 
members of the commission shall be paid by their respective states..Other expenses incident to the 
administration of the compact, including the employment of engineering or other assistance and 
the establishment and maintenance of compact gaging stations, not borne by the United’ States 
shall be assumed equally by the two states and mare puede to the commission upon vouchers 
submitted for that purpose. 

The United States geological survey, or whatever federal agency may succeed to the functions 
and duties of that agency, shall collaborate with the commission in the correlation and publication 
of water facts necessary for the proper administration of this compact. 


ARTICLE IX 


This amended compact shall become operative when ratified by the legislatures of the signatory 
states and consented to by the congress of the United States; provided, that, except as changed 
herein; the provisions, terms, conditions and obligations of the Costilla Creek Compact executed 
on September 30, 1944, continue in full forceiand effect. 

In witness whereof, the commissioners have signed this compact in triplicate citi pau one copy 
of which shall be deposited in the archives of the department of state of the United States of 
America, and one copy of which shall be forwarded to the governor of each of the’signatory states. 

Done in the city of Santa Fe, New Mexico, on the 7th day of February, in the year of our Lord, one 
thousand nine hundred and sixty-three. 


J. E. Whitten | Commissioner for Colorado 
S.E. Reynolds Commissioner for New Mexico 


History: 1978 Comp., § 72-15-13, enacted by Laws ANNOTATIONS 
1963, ch. 256, § 1. 

Compiler’ s notes. — Congress approved the Amended Am. Jur, 2d, A.L.R. and C.J. S, references. — 78 Am. 
Costilla Creek Compact by Act of December 12, 1963, PL. Jur. 2d Waters §§ 87, 310. 


72-15-14. [Notice of approval.] 


Notice of approval of the Amended Costilla Creek Compact shall be given by the governor of 
New Mexico to the governor of Colorado and to the president of the United States of America. 


History: 1978 Comp., § 72- 15- 14, enacted by Laws 
1963, ch. 256, § 2. 


72-15-15. [Ratification and approval.] 


The ratification, approval and adoption of the Amended Costilla Creek Compact by this state 
shall not be binding or obligatory until it shall be likewise approved by the legislature of the state 
of Colorado and by the congress of the United States. 


History: 1978 Comp., § 72-15-15, enacted by Laws 
1963, ch. 256, § 3. 


72-15-16. [La Plata River Compact. |] 


The state of New Mexico does hereby ratify, approve and adopt the compact aforesaid which is 
as follows: 
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LA PLATA RIVER COMPACT 


The state of Colorado and the state of New Mexico, desiring to provide for the equitable distribu- 
tion of the waters of the La Plata river, and to remove all causes of present and future controversy 
between them with respect thereto and being moved by considerations of interstate comity, pursu- 
ant to acts of their respective legislatures, have resolved to conclude a compact for these apse 
and have named as their commissioners: 

Delph E. Carpenter, for the state of Colorado; and 

Stephen B. Davis, Jr., for the state of New Mexico; 

who have agreed upon the following articles: 


ARTICLE I 


The state of'Colorado, at its own expense, shall establish and maintain two permanent stream-' 
gaging stations upon the La Plata river for the purpose of measuring and recording its flow, which 
shall be known as the Hesperus station and the Interstate station, respectively. 

The Hesperus station shall be located at some convenient place near the village of Hesperus, 
Colorado. Suitable devices for ascertaining and recording the volume of all diversions from the 
river above Hesperus station, shall be established and maintained (without expense to the state 
of New Mexico), and whenever in this compact [this section] reference is made to the flow of the 
river at Hesperus station, it shall be construed to include the amount of the concurrent diversions 
above said station. 

The Interstate station shall be located at some convenient place within one mile of, and above 
or below, the interstate line. Suitable devices for ascertaining and recording the volume of water 
diverted by the Enterprise and Pioneer canals, now serving approximately equal areas in both 
states, shall be established and maintained (without expense to the state of New Mexico), and 
whenever in this compact reference is made to the flow of the river at the Interstate station, it 
shall be construed to include one-half the volume of the concurrent diversions by such canals, and 
also the volume of any other water which may hereafter be diverted from said river in Colorado for 
use in New Mexico... 

Each of said stations shal be, equipped with suitable devices for recording the flow of water in 
said river at all times between the 15th day of February and the 1st day of December of each year. 
The state engineers of the signatory states shall make provision for cooperative gaging at the two 
stations, for the details of the operation, exchange of records and data, and publication of the facts. 


ARTICLE II 


The waters of the La Plata river are hereby equitably apportioned between the signatory states, 
including the citizens thereof, as follows: 

1. ,at all.times between the-1st day of December and the 15th day of the sucheeding Febru- 
ary, each state shall. have the unrestricted right to the use of all water which may flow within its 
boundaries; 

2. by reason of the usual annual rise and fall, the flow of said river between the 15th day of 
February and the 1st day of December of each year, shall be apportioned between the states in the 
following manner: 

(a) each state shall have the unrestricted right to use all the waters within its boundaries on 
each day when tas mean daily flow at the Interstate station is one hundred cubic feet per second, 
or more; 

(b) on all Least days the state of Colorado shall deliver at the Interstate station a quantity of 
water equivalent-to one- -half of the mean flow at the Hesperus station for the preceding day, but 
not to exceed one hundred cubic feet per second; 

8. whenever the flow of the river is.so low that in the judgment of the state engineers of the 
states, the greatest beneficial use of its waters may be secured. by distributing all ofits waters suc- 
cessively to the lands in’each state in alternating periods; in lieu of delivery of water as provided 
in the second paragraph of this article, the use of the waters may be so rotated between the two 
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states in such manner, for such periods, and to continue for such time as the state engineers may 
jointly determine; 

4, the state of New Mexico’shall not at any time be entitled to receive nor shall the state of 
Colorado be required to deliver any water not then necessary for*beneficial use in the state of New 
Mexico; i 

5. a substantial delivery of water under the terms of this article shall be deemed a compliance 
with its provisions and minor and compensating irregulaméiess in flow or:delivery shall be disre- 
garded. 


ARTICLE III, 


The state engineers of the states by agreements, from time to time, may formulate rules and 
regulations for carrying out the provisions of this compact, which, when signed and promulgated 
by them, shall be binding until amended by agreement between them or until terminated by writ- 
ten notice from one to the other. 


ARTICLE IV 


Whenever any official of either state is designated to perform any duty under this compact [this 
section], such designation shall be interpreted to include the state official or officials upon whom 
the duties now performed by such official may hereafter devolve. 


ARTICLE V 


The physical and other conditions peculiar to the La Plata river and the territory drained and 
served thereby constitute the basis for this compact, and neither of the signatory states concedes 
the establishment of any general principle or precedent by the concluding of this compact. 


-- ARTICLE VI 


This compact may be modified or terminated at any time by mutual consent of the signatory 
states and upon such termination all rights then established hereunder shall continue unimpaired. 


ARTICLE VII 


This compact shall become operative when approved by the legislature of each of the signa- 
tory states and by the congress of the United States. Notice of approval by the legislatures shall 
be given by the governor of each state to the governor of the other state and the president of the 
United States is requested to give notice to governors of the signatory states of a aebehiin by the 
congress of the United States. 

In witness whereof, the commissioners have signed this compact in duplicate originals, one of 
which shall be deposited with the secretary of state of each of the signatory states. 

Done at the city of Santa Fe, in the state of New Mexico, this twenty-seventh day of aie 
in the year of our Lord, one thousand nine hundred twenty-two. 

DELPH E. CARPENTER 
STEPHEN B. DAVIS, JR. 


History: 1978 Comp., § 72-15-16, enacted by Laws ©  ‘& Cherry Creek Ditch Co., 304 U.S, 92, 58'S. Ct. 803, 82 


1928, ch. 7, § 1. L. Ed. 1202 (1938), overruled by People ex rel. Simpson v, 

Compiler's notes. — The La Plata River Compact was Highland Irrigation Co,, 917 P.2d 1242 (Colo. 1996) and 
ratified by Colorado by Laws 1923, ch. 191, approved April superseded by statute, Int'l Paper Co. v. Ouellette, 479 U.S. 
13, 1923; it was subsequently approved by congress by Act 481; 107 S. Ct. 805, 93 L: Ed-2d 883:(1987) (The Clean 
of January 29, 1925, 43 Stat. 796. Water Act). 


Right of upper ‘state to control of Tatopstate 


ANNOTATIONS stream denied. — Claim that on interstate streams up- 

Validity of compact. — Judicial or quasi-judicial de- © Per state has such ownership or control of whole stream 
cision of controverted claims is not essential to validity as entitles it to divert all water, regardless of injury or 
of compact adjusting them. Hinderlider v, La Plata River’ prejudice to lower state, has been consistently denied by 
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supreme court. Hinderlider v. La Plata River & Cherry 
Creek Ditch Co., 804 U.S. 92, 58 S. Ct. 803, 82 L. Ed, 1202 
(1938), overruled by People ex rel. Simpson v. Highland Ir- 
rigation Co,, 917 P.2d 1242 (Colo. 1996) and superseded by 
statute, Int'l Paper Co. v. Ouellette, 479 U.S. 481, 107 S. Ct. 
805, 93 L. Ed 2d 883 (1987) (The Clean Water Act). 

Equitable apportionment between states re- 
quired. — As La Plata river flows from Colorado into 
New Mexico and in each state the water is used benefi- 
cially, it must be equitably apportioned between the two. 
Hinderlider v. La Plata River & Cherry Creek Ditch Co., 
804 U.S. 92, 58 S. Ct. 803, 82 L. Ed. 1202 (1988), overruled 
by People ex rel. Simpson v. Highland Irrigation Co., 917 
P.2d 1242 (Colo. 1996) and superseded by statute, Int'l Pa- 
per Co. v, Ouellette, 479 U.S. 481, 107 S. Ct. 805, 93 L, Ed 
2d 8838 (1987) (The Clean Water Act). 

Compact's apportionment binding on citizens of 
states party to compact. — Whether apportionment of 
water of interstate stream be made by compact between 
upper and lower states with consent of congress or by de- 
cree of supreme court, apportionment is binding upon citi- 
zens of each state and all water claimants, even where the 
state had granted water rights before it entered into the 
compact. Hinderlider v. La Plata River & Cherry Creek 
Ditch Co., 304 U.S. 92, 58 S. Ct. 803, 82 L. Ed. 1202 (1938), 
overruled by People ex rel. Simpson v. Highland Irrigation 
Co., 917 P.2d 1242 (Colo. 1996) and superseded by statute, 
Int'l Paper Co. v. Ouellette, 479 U.S, 481, 107 S. Ct. 805, 93 
L. Ed 2d 883 (1987) (The Clean Water Act). 

Colorado decree could not confer rights in excess 
of Colorado's share of water of the stream, which share 
was only an equitable portion thereof. Hinderlider v. La 
Plata River & Cherry Creek Ditch Co., 804 U.S. 92, 58 S. 
Ct: 803, 82 L. Ed, 1202 (1938), overruled by People ex rel. 
Simpson v, Highland Irrigation Co., 917 P.2d 1242 (Colo, 
1996) and superseded by statute, Int'l Paper Co. v. Ouel- 
lette, 479 U.S. 481, 107 S. Ct. 805, 93 L. Ed 2d 883 (1987) 
(The Clean Water Act). 

Compact not considered: United States treaty or 
statute. — Assent of congress to compact between Colo- 
rado and New Mexico does not make it a "treaty or stat- 
ute of the United States" within meaning of § 237(a) of 
Judicial.Code, [28 U.S.C. 1257(1)]. Hinderlider v, La Plata 
River & Cherry Creek Ditch, Co., 304 US, 92, 58 S, Ct. 803, 
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82 L. Ed. 1202 (1938), overruled by People ex rel, Simpson 
v. Highland Irrigation Co., 917 P.2d 1242 (Colo, 1996) and 
superseded by statute, Int'l Paper Co. v. Ouellette, 479 U.S. 
481, 107 S. Ct. 805, 93 L. Ed 2d 883 (1987) (The Clean 


», Water Act). 


Federal common law to govern interstate stream 
apportionment, — Whether water of interstate stream 
must be apportioned between two states is question of 
"federal common law" upon which neither statute nor de- 
cisions of either state can be conclusive. Hinderlider v. La 
Plata River & Cherry Creek Ditch Co., 304 U.S, 92, 58 S. 
Ct. 803, 82 L. Ed. 1202 (1938), overruled by People ex rel. 
Simpson v. Highland Irrigation Co., 917 P.2d 1242 (Colo. 
1996) and superseded by statute, Int'l Paper Co, v. Ouel- 
lette, 479 U.S. 481, 107 S. Ct. 805, 93 L, Ed 2d 883 (1987) 
(The Clean Water Act). 

United States supreme court's jurisdiction. — In 
holding that state engineer and his;subordinates should 
be enjoined from taking action required by compact, Colo- 
rado court denied an important claim under the consti- 
tution which may be reviewed on certiorari by supreme 
court under § 237(b) [28 U.S.C, 1257(3)]. Hinderlider v. La 
Plata River & Cherry Creek Ditch Co., 304 U.S. 92, 58 S. 
Ct. 803, 82 L. Ed. 1202 (1938), overruled by People ex rel. 
Simpson v. Highland Irrigation Co., 917 P.2d 1242 (Colo. 
1996) and superseded by statute, Int'l Paper Co. v. Ouel- 
lette, 479 U.S. 481, 107 S. Ct. 805, 93 L. Ed 2d 883 (1987) 
(The Clean Water Act). 

Jurisdiction over controversies concerning rights in in- 
terstate streams is not different from those concerning 
boundaries, which, have been recognized -as presenting 
federal questions, Hinderlider v. La Plata River & Cherry 
Creek Ditch Co., 304 U.S. 92,58 S. Ct. 803, 82 L. Ed. 1202 


(1938), overruled by People ex rel. Simpson v. Highland Ir- 


rigation Co., 917 P.2d. 1242 (Colo, 1996) and superseded by 
statute, Int'l Paper Co. v. Ouellette, 479 U.S. 481, 107 S. Ct. 
805, 93 L. Ed 2d 883 (1987) (The Clean Water Act). 

Law reviews. — For article, "A Survey of the Evolution 
of Western Water Law in Response to Changing Economic 
and Public Interest Demands," see 29 Nat. Resources J. 
347 (1989). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 


_ Jur. 2d Waters 88 87, 310. 


93 C.J.S. Waters §§ 170, 183, 188. 


Notice of the approval of said compact shall be | given by the governor of New Mexico to:the gov- 
ernor of Colorado, as provides in Article VIL of said.compact: 


History: 1978 Comp., § 72-15- 17, enacted by L ee 
1923, ch. 7, § 2. 


72-15-18. [Ratification and approval.] 


The ratification and approval of said compact by this state shall not be binding or obligatory 
until it shall have been likewise approved by the legislature of the state of Colorado and by the 


congress of the United States. 


History: 1978 Comp., § 72-15-18, enacted by Laws 
1923, ch. 7, § 38. 


72-15-19. [Pecos River Compact.] 


That the state of New Mexico does hereby ratify, approve and adopt the compact aforesaid, 


which is as follows: 
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PECOS RIVER COMPACT 


The state of New Mexico and the state of Texas, acting sheen their commissioners, 

John H. Bliss for the state of New Mexico and 

Charles H. Miller for the state of Texas, 

after negotiations participated i in by Berkeley Johnson, appointed by the president as the rep- 
resentative of the United States of America; have agreed respecting the uses, apportionment and 
deliveries of the water of the Pecos river as follows: 


ARTICLE I 


The major purposes of this compact [this section] are to provide for the equitable division and 
apportionment of the use of the waters of the Pecos river; to promote interstate comity; to re- 
move causes of present and future controversies; to make secure and protect present development 
within the states; to facilitate the construction of works for: 

(a) the salvage of water; 

(b) the more efficient use of water; and 

(c) the protection of life and property from floods. 


ARTICLE II 


As used in this compact: 

(a) the term "Pecos river" means me tributary of the Rio Grande which rises in north-central 
New Mexico and flows in a southerly direction through New Mexico and ‘Texas and joins‘the Rio 
Grande near the town of Langtry, Texas, and includes all tributaries of said Pecos river; 

(b) the term "Pecos river basin" means all of the contributing drainage area of the Pecos river 
and its tributaries above its mouth near Langtry, Texas; 

(c) "New Mexico" and "Texas" means the-state of New Mexico and the state of Texas, respec- 
tively; "United States".means the United States of America; 

(d) the term "commission" means the agency created by this compact for the administration 
thereof; 

(e) the term "deplete by. man's activities! means to diminish the stream flow of the Pecos river 
at any given point as a result of beneficial consumptive uses of water within the Pecos river’ba- 
sin above such point. For the purposes of this compact it does not include the diminution of such 
flow by encroachment of salt cedars or other like growth, or by deterioration of the elannel of the 
stream; 

(f) the term "report of the engineering advisory committee" means Gat certain sans of the 
engineering advisory committee dated January, 1948, and all appendices thereto; including, basic 
data, processes and analyses utilized in preparing that report, all of which were reviewed, ap- 
proved and adopted by the commissioners signing this compact at a meeting held in Santa Fe, 
New Mexico, on December 8, 1948, and which are included in the minutes of that meeting; eee 

(g) the term "1947 condition" means that situation in the Pecos river basin as described and 
defined in the report of the engineering advisory committee. In determining any question of fact 
hereafter arising as to such situation, reference shall be made to, and decisions shall be based on, 
such report; 

(h) . the term "water salvaged" means Saat quantity of water which may be recovered and made 
available for beneficial use and which quantity of water under the 1947 condition. was nonbenefi- 
cially consumed by natural processes; 

(i) the term "unappropriated floodwaters" means water originating in the Pecos. river basin 
above Red Bluff dam in Texas, the impoundment of which will not deplete the water usable by the 
storage and diversion facilities existing in either state under the 1947 condition and which if not 
impounded will flow past Girvin, Texas. 
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ARTICLE III 


(a). Except as stated in Paragraph (f) of this article, New Mexico shall not deplete by man's ac- 
tivities the flow of the Pecos: river at the New Mexico-Texas state line below an amount which will 
give to Texas a quantity of water equivalent to that available to Texas under the 1947 condition. 
_(b) Exceptas to the unappropriated floodwaters thereof, the apportionment of which is in- 
cluded in and provided for by Paragraph (f) of this article, the beneficial consumptive use of the 
waters of the Delaware river is hereby apportioned to Texas, and the quantity of such beneficial 
consumptive use shall be included in determining waters received under the provisions of Para- 
graph (a) of this.article. | . 

(ec) The beneficial consumptive use of water salvaged in New Mexico through the otidateiset 
tion and operation of a project or projects by the United States or by joint undertakings of Texas 
and New Mexico, is hereby apportioned forty-three percent (43%) to Texas and fifty-seven percent 

(57%) to New Mexico. 

(d) Except ‘as to water pebboei ioe apportioned in Paragraph (c).of this article, the beneficial con- 
sumptive use of water which shall be nonbeneficially consumed, and which is recovered, is hereby 
‘apportioned to New Mexico but not to have the effect of dirhinisivinig the quantity of water avail- 
able to Texas under the 1947 condition. 

(e) Any water salvaged in Texas is hereby apportioned to Texas. 

(f) Beneficial consumptive use of unappropriated flood waters: is stabi apportioned fifty per- 
cent (50%) to Texas and fifty — (50%) to New Mexico. 


ARTICLE IV 


(a) New Mexico and Texas shall cooperate to support legislation for the authorization and con- 
struction of projects to.eliminate nonbeneficial consumption of water. 

(b) New Mexico and Texas shall cooperate with agencies of the United States to devise and ef- 
fectuate means of alleviating the salinity conditions of the Pecos river. 

(c) New Mexico and Texas each may: 

(i) construct additional reservoir capacity to replace reservoir. capacity made unusuable 
[unusable] by any cause; 

(ii) construct additional 1 reservoir capacity for utilization of siake salvaged and appropri- 
ated floodwater apportioned by this compact to such. state; 

(iii) construct additional reservoir capacity for the purpose of making more efficient. use of 
water apportioned by this compact to such state. 

(d) Neither New Mexico nor Texas will oppose the construction of any facilities permitted by 
this compact, and New Mexico and Texas will cooperate to obtain the construction of facilities that 
will be of joint benefit to the two states. 

(e) The commission may determine the conditions under which Texas may'store water in works 
constructed in and operated by New Mexico. 

(f) No.reservoir shall be constructed and operated i in Ne ew Mesian aboye Avalon dam for the 
sole benefit of Texas unless the commission shall so determine. 

(g). New Mexico and, Texas each has the right to construct and operate works for the purpose of 
preventing flood. damage. 

(h) All facilities shall be operated in such manner as to carry out the temmid of this compact. 


ARTICLE V 


(a) There is hereby created an interstate administrative agency to be known as the "Pecos 
river commission." The commission shall be composed of one commissioner representing each of 
the states of New Mexico and Texas, designated or appointed in accordance with the laws of each 
such state, and, if designated by the president, one commissioner representing the United States. 
The president is hereby requested to designate such a commissioner. If so designated, the commis- 
sioner representing the United States shall be the presiding officer of the commission, but shall 
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not have the right to vote in any of the deliberations of the commission. All members of the com- 
mission must be present to constitute a quorum. 

(b) The salaries and personal expenses of each commissioner shall be paid by the government 
which he represents. All other expenses which are incurred by the commission incident to the ad- 
ministration of this compact and which are not paid by the United States shall be borne equally 
by the two states. On or before November 1 of each even-numbered year the commission shall 
adopt and transmit to the governors of the two:states and to the president a budget covering an 
estimate of its expenses for the following two years. The payment of the expenses of the commis- 
sion and of its employees shall not be subject to the audit and accounting procedures of either of 
the two states. However, all receipts and disbursements of funds handled by the commission shall 
be audited yearly by a qualified independent public accountant and the report of the audit shall be 
included in, and become a part of, the annual report of the commission. 

(c) .The commission may appoint a secretary who, while so acting, shall not be an employee 
of either state. He shall serve for such term, receive such salary and perform such duties as the 
commission may direct. The commission may employ such engineering, legal, clerical and other 
personnel as in its judgment may be necessary for the performance of its functions under this 
compact. In the hiring of employees the commission shall not be bound by the civil service laws of 
either state. 

(d) The commission, so far as consistent with this compact, shall have power to: 

1. adopt rules and regulations; 

2. locate, establish, construct, operate, maintain and abandon wataiirhging stations, indepen- 
dently or in cooperation with appropriate governmental agencies; 

3. engage in studies of water supplies of the Pecos river and its tributaries, independently orin » 
cooperation with appropriate governmental agencies; 

4, collect, analyze, correlate, preserve and report on data as to the stream flows, storage, diver- 
sions, salvage and use of the waters of the Pecos river and its tributaries, independently’ 6: or in 
cooperation with appropriate governmental agencies; 

5. make findings as to any change in depletion by man's activities in ew Mexico, and on the 
Delaware river in Texas; 

6. make findings as to the deliveries of water at the New Mexico-Texas state line; 

7. make findings as to the quantities of water salvaged and the amount thereof delivered at the 
New Mexico-Texas state line; 

8. make findings as to quantities of water nonbeneficially consumed in He Mexico; 

9. make findings as to quantities of unappropriated flood waters; 

10. make findings as to the quantities of reservoir losses from reservoirs constructed in New 
Mexico which may be used for the benefit of both states, and as to the share thereof charged under 
Article VI hereof to each of the states; ~ 

11. acquire and hold such personal and real property as may be necessary for the performance 
of its duties hereunder and to dispose of the same when no longer required; 

12. perform all functions required of it by this compact and do all things necessary, proper or 
convenient in the performance of its duties rg te independently or in cooperation with ap- 
propriate governmental agencies; ~ 

13. make and transmit annually to the governors of the signatory states and to the president of 
the United States on or before the last day of February of ao year, a report covering the activities 
of the commission for the preceding year. 

(e) The commission shall make available to the governor of each of the signatory states any 
information within its possession at any time, and shall always provide free access to its records 
by the governors of each of the states, or their representatives, or authorized representatives of the 
United States. 

(f) Findings of fact made by the commission shall not be conclusive in any court, or before any 
agency or tribunal, but shall constitute prima facie evidence of the facts found. 

(g) The organization meeting of the commission shall be held within four months from the ef- 
fective date of this compact. 
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The following principles shall govern in regard to the apportionment made by Article III of this 
compact: 

(a) the report of the engineering advisory committee, supplemented by additional data hereaf- 
ter accumulated, shall be used by the commission in making administrative determinations; 

(b). unless.otherwise determined by the commission, depletions by man's activities, state-line 
flows, quantities of water salvaged and quantities of unappropriated floodwaters shall be deter- 
mined on the basis of three-year periods reckoned in continuing progressive series beginning with 
the first day of January next succeeding the ratification of this compact; 

(c) unless and until a more feasible method is devised and adopted by the commission the inflow- 
outflow method, as described in the report of the engineering advisory committee, shall be used to: 

(i) determine the effect of the state-line flow of any change in depletions by man's activi- 
ties or otherwise, of the waters of the Pecos river in New Mexico; 

(ii) measure at or near the Avalon dam in New Mexico the quantities of waters salvaged; 

(iii) measure.at or near the state.line any water released from storage for the benefit of 
Texas.as provided-for in Subparagraph (d).of this article; 

(iv), measure, the quantities of unappropriated floodwaters apportioned to Texas which 
have not been stored and regulated by reservoirs in New Mexico; 

(v). measure any. other quantities of water required to be measured under the terms of this 
compact which are susceptible of being measured by the inflow-outflow method; 

(d) if unappropriated flood waters. apportioned to Texas are stored in facilities constructed in 

New Mexico, the following principles shall apply: 

. (i) in case of'spill'from a reservoir constructed in cand operated by New Menino: the water 
stored to the credit of Texas will be considered as the first water to spill; 

(ii) in case of spill from a reservoir jointly constructed and operated, the water stored to 
the credit of either state shall not be affected; 

(iii) reservoir losses shall be charged to each state in proportion to the quantity of water 
belonging to that state in storage at the time the losses occur; 

(iv) the water,impounded to. the credit of Texas shall be released by New Mexico on the 
demand of Texas;,. 

(e) water salvaged shall be measured at or near the Avalon dam in New Mexico and to the 
quantity thereof shall be added a quantity equal to the quantity of salvaged water depleted by 
man's activities above Avalon dam. The quantity of water salvaged that is apportioned to Texas 
shall be delivered by New Mexico at the New Mexico-Texas state line. The quantity of unap- 
propriated floodwaters impounded under Paragraph (d) of this article, when released shall be 
delivered by New Mexico at the New Mexico-Texas state line in the quantity released less chan- 
nel losses. The unappropriated floodwaters apportioned to Texas by this compact that are not 
impounded in reservoirs in New Mexico shall be measured and delivered at the New Mexico- 
Texas state line; 

(f) beneficial use shall be the basis, the measure and the limit of the right to use water. 


ARTICLE VII 


In the event of importation of water by man's activities to the Pecos river basin from any other 
river basin the state making the importation shall have the exclusive use of such imported water. 


ARTICLE VII 


The provisions of this compact [this aectionls shall not apply to, or interfere with, the right or 
power of either signatory state to regulate within its boundaries the appropriation, use and con- 
trol of water, not inconsistent with its obligations under this compact. . 
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ARTICLE Ix 


In maintaining the flows at the New Mexico-Texas state line required by this compact, New 
Mexico shall in all instances apply the principle of prior appropriation within New Mexico. 


ARTICLE X 


The failure of either state to use the water, or any part thereof, the use of which is apportioned 
to it under the terms of this compact, shall not constitute a relinquishment of the right to such use, 
nor shall it constitute a forfeiture or abandonment of the right to such use. 


ce iba XI 


‘Nothing in this compact shall be construed as: 

(a) affecting the obligations of the United States under the treaty with the United Mexican 
States (treaty series 994); 

(b) affecting any rights or powers of the United States, its agencies or iis Crunnieritelitiua: in or 
to the waters of the Pecos river, or its capacity to acquire rights in and to the use of said waters; 

(c) subjecting any property of the United States, its agencies or instrumentalities, to taxation 
by any state or subdivision thereof, or creating any obligation on the part of the United States, its 
agencies or instrumentalities, by reason of the acquisition, construction or operation of any prop- 
erty or works of whatever kind, to make any payment to any state or political subdivision thereof, 
state agency, municipality or entity whatsoever, in reimbursement for the loss of taxes; 

(d) subjecting any property of the United States, its agencies or instrumentalities, to the laws 
of any state to an extent other than the extent to which such laws would apply without ee to 
this compact. 


ARTICLE XII 


The consumptive use of water by the United States or any of its agencies, instrumentalities or 
wards shall be charged as a use by the state in which the use is made; provided, that such con- 
sumptive use incident to the diversion, impounding or conveyance of water in one state for use in 
_ the other state shall be charged to such latter state. 


ARTICLE XIII 


This compact shall not be construed as establishing any gehebal eso or precedent appli- 
cable to other interstate streams. 


ARTICLE XIV 


This compact may be terminated at any time by appropriate action of the legislatures of both 
of the signatory states. In the event of such termination, all rights established under it shall con- 
tinue unimpaired. 


ARTICLE XV 


This compact shall become binding and obligatory when it shall have been ratified by the legis- 
lature of each state and approved by the congress of the United States. Notice of ratification by the 
legislature of each state shall be given by the governor of that state to the’ governor of the other 
state and to the president of the United States, and the president is hereby requested to give no- 
tice to the governor of each state of approval by the congress of the United States. 

In witness whereof, the commissioners have executed three counterparts hereof each of which shall 
be and constitute an original, one of which shall be deposited in the archives of the department of 
state of the United States, and one of which shall be forwarded to the governor of each state. 
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Done at the city of Santa Fe, state of New Mexico, this 3rd day of December, 1948. 


oe eee CEU SOUS ECSECOSOSSSSSOSSOS ECCS C SCC OSCOS COC OS Seer e Creer ees 


JOHN H. BLISS 

Commissioner for the state of 

New Mexico 

CHARLES H. MILLER 
Commissioner for the state of Texas 
APPROVED 


PTET HEHEHE E HH EHH EEE EH EEE HE EEE EEEE EH EEE EE EEE ESE SHES EHH EES 


BERKELEY JOHNSON 


Representative of the United States of America 


History: 1978 pi . § 72-15-19, enacted by Laws 
1949, ch. 6, § 1. 

Compiler’ s notes. — The first Pecos River Compact 
was ratified and ApprOWed, with reservations, by Laws 
1933, ch. 166. 

In Subparagraph (ii) of, Paragraph (c) of Article IV of 
this compact, the words"... water salvaged and appropri- 
ated floodwater ...'do not conform to the printed session 


laws of 1949. However, an error was made in the print-'' 


ing of the 1949 session laws..The word "appropriated" ap- 
pears in the enrolled and engrossed bill which ratified this 
compact and should have appeared in the printed session 
laws instead of ' ‘unappropriated. " Thus, the language ii 
pearing in this section is correct. 


ANNOTATIONS 


Settlement agreement is valid. — The settlement 
agreement among the United States, Carlsbad irriga- 
tion-district, Pecos Valley artesian conservancy district, 
and the state of New Mexico, the governmental entities 
charged with responsibilities to administer and protect 
the valuable water resource provided by the Pecos river 
and its stream system, which establishes a managed wa- 
ter plan for the Pecos river, recognizes prior appropriation 
rights but subsumes individual interests to collective and 
representative bodies, and does not require a priority call, 
does not violate Article XVI, Section 2 of the New Mexico 
constitution or Article X of the Pecos River Compact. State 
ex rel. Office of the State Eng'r v. Lewis, 2007-NMCA-015, 
141 N.M. 1, 150 P.3d 375. 

Supreme court's jurisdiction to resolve controver- 
sies between two states, U.S. Const., art. ITI, § 2, cl. 1, ex- 
tends to a properly framed suit to apportion the waters 
of an interstate stream between states through which it 
flows, to a suit to enforce a prior apportionment, and to a 
suit by one state to enforce its compact with another state 
or to declare rights under a compact, such as the Pecos 
River Compact. Tex. v. N.M., 462 U.S, 554, 103 S. Ct. 2558, 
77 L. Ed. 2d 1 (1983). 


72-15-20. [Notice of approval.] 


Reformation of compact is not within supreme 
court's equitable powers: It cannot appoint a tie- 
breaker or master to control the diversion of interstate 
waters on a day-to-day basis, even with the consent of the 
states involved. Tex. v. N.M., 462 U.S. 554, 103 S, Ct, 2558, 


‘77 L, Ed. 2d 1 (1983), 


Remedying past failures to perform. — There is 
nothing in the nature of compacts generally or of this 


‘* compact in particular that counsels against rectifying a 


failure to perform:in the past as well as ordering future 
performance called for by the compact. Tex. v. N.M., 482 
U.S. 124, 107 S. Ct. 2279, 96 L. Ed. 2d 105 (1987). 

The matter of remedying past water shortages caused 
by New Mexico's underdeliveries was returned to a special 
master for such further proceedings as he deemed neces- 


sary and for his ensuing recommendation as to whether 


New Mexico should be allowed to elect a monetary remedy 
and, if so, to suggest the size of the payment and other 
terms that the state must satisfy, Tex. v. N.M., 482 US, 
124, 107 S. Ct. 2279, 96 L. Ed. 2d 105 (1987). 

Good faith belief in compliance. — New Mexico's 
good faith belief that it was complying with this compact 
would not permit the state to escape liability for what had 
been adjudicated to be past failures to perform its duties 
under the compact. Tex. v. N.M., 482 U.S. 124, 107 S. Ct. 
2279, 96 L. Ed. 2d 105 (1987). 

Decree ordering state to comply with compact 
and appointing river master. Tex. v. N.M., 485 US. 388, 
108 S. Ct. 1201, 99 L. Ed. 2d 450 (1988). 

Law reviews. — For article, "A Survey of the Evolution 
of Western Water Law in Response to Changing Economic 
and Public Interest Demands," see 29 Nat. Resources J. 
347 (1989). 

For article, "Equitable Apportionment after Vermejo: 
The Demise of a Doctrine," see 29 Nat. Resources J..565 
(1989), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 87, 310. 

93 C.J.S. Waters §§ 170, 183, 188. 


Notice of approval of said compact shall be given by the governor of New Mexico to the governor 
of Texas and to the president of the United States as provided in Article XV of said compact. 


History: 1978 Comp., § 72-15-20, enacted by Laws 
1949, ch. 6, § 2. 
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72-15-21. [Ratification and approval.] 


The ratification and approval of said compact by this state shall not be binding or obligatory 
until it shall have been likewise approved by the legislature of the state of Texas and consented to 
by the congress of the United States of America. te ondt sot 


History: 1978 Comp., § 72-15-21, enacted by Laws 
1949, ch. 6, § 3. 


72-15-22. [Commissioner. | 


The governor shall, within thirty days after this act [this section] becomes effective; appoint 
a commissioner who shall represent the state of New, Mexico on the commission provided for, by 
Article 5 of the Pecos River Compact [72-15-19 NMSA 1978] between the states of New Mexico 
and Texas..Such commissioner shall. be charged with the administration of the provisions of said 
compact and shall have the power to discharge the duties prescribed by the terms of said compact: 
Such commissioner shall serve for a term of two years from and after the date of his appointment 
and until a successor, who shall serve for a like term, is appointed and qualified. Until otherwise 
provided by law, he shall receive a salary of $300.00 each month: He shall be allowed his actual 
expenses when travelling in the discharge of his duties. He shall have authority to meet and con- 
fer with the Texas member of the commission.at such points within the states of New Mexico and 
Texas or elsewhere as the commission may see fit. He may make such investigations and appoint 
such engineering, legal and clerical aid as may be necessary to protect the state of New Mexico 
and to carry out and enforce the terms of said compact.and may fix their salaries and necessary 
expenses. He may incur necessary office expenses and other expenses incident to the proper peér- 
formance of his duties and the proper administration of the Pecos River Compact. Such commis- 
sioner shall not incur any financial obligation on behalf of the state of New Mexico until the legis- 
lature shall have provided and appropriated money therefor. The salary of the commissioner and 
all expenses incurred by. him in the performance of his official’duties including the salaries and 
expenses of the commission employees shall be paid by the state treasurer on vouchers submitted 
by the commissioner out of moneys appropriated for,such purposes by the legislature. 


History: 1978 Comp., § 72-15-22, enacted by Laws ANNOTATIONS 


1949, ch. ° 
pobtege got MY Am, Jur, 2d, A.L.R. and C.J.S. references, — 78 Am. 
dur, 2d Waterworks and Water Companies § 4. i 
94 C.J.S, Waters $315. 


72-15-23. [Rio Grande Compact.]. 


The state of New Mexico does hereby ratify, approve and adopt the compact aforesaid, which i is 
as follows: 


RIO.GRANDE COMPACT 


Signed at Santa Fe, New Mexico, March 18, 1938. 

The state of Colorado, the state of New Moxie and the state of Texas, desiring to remove all 
causes of present and future controversy among these states and between citizens of one of these 
states and citizens of another state with respect to the use of the waters of the Rio Grande above 
Fort Quitman, Texas, and being moved by considerations of interstate comity, and for the purpose 
of effecting an equitable apportionment of such waters, have resolved to conclude a compact for the 
attainment of these purposes, and to that end, through their respective governors, have nae as 
their respective commissioners: 

for the state of Colorado - M. C. Hinderlider 

for the state of New Mexico - Thomas M. McClure 

for the state of Texas - Frank B. Clayton 
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‘who, after negotiations participated in by S. O. Harper, appointed by the president as the repre- 
sentative of the United States of America, have agreed upon the following articles, to wit: 


ARTICLE I 


(a) The state of Colorado, the state of New Mexico, the state of Texas and the United States of 
America, are hereinafter designated "Colorado," "New Mexico," "Texas" and the "United States," 
respectively. 

(b) "The commission" means the agency created by this compact [this section], for the adminis- 
tration thereof. 

(c) The term "Rio Grande basin" means all of the territory drained by the Rio Grande and its 
tributaries in Colorado, in New Mexico and in Texas) above. Fort,Quitman, including the closed 
basin in Colorado. 

(d) The "closed basin".means that part of the Rio Grande basin in Colorado where sus streams 
drain into the.San Luis lakes and tad) acent territory, and.do not normally contribute to the flow of 
the;Rio Grande. ) 

(e) The term "tributary" means any stream which atonal Paeertuaian tothe flow. ofthe Rio 
Grande, 

(f) Wiaammneligiinia nneraane is serge imported into the drainage basin of the Rio Grande 
from any stream system outside of the Rio Grande basin, exclusive of the closed basin. 

(g) "Annual debits" are the amounts by which actual deliveries in any calendar year fall below 
scheduled deliveries. 

(h) "Annual credits" are the amounts es which ae in deliveries in any calendar eee exceed 
scheduled deliveries. 

°(i)  "Acerued debits" are the amounts by which the sum ofall annual debits ieee the sum of 
all annual credits over any common period of time? 

(j) "Accrued credits" are the amounts by which the sum of all atinteal maisdity exceeds las sum 
of all annual debits over any common period of time. 

(k) "Project storage" is the combined:capacity of |Klephant Butte reservoir and all other reser- 
voirs actually available for the storage of usable water below Elephant Butte and above the first 
diversion to lands of the Rio Grande project, but not more than a total of 2,638,860 acre-feet. 

(1) "Usable water" is all water, exclusive of credit water, which is in project storage and which is 
available for release in accordance with irrigation demands, including deliveries in Mexico. 

(m) "Credit water" is that amount of water in project storage which is equal to the accrued 
credit of Colorado, or New Mexico, or:both. 

(n) "Unfilled capacity" is the difference between the total physical capacity of project storage 
and the amount of usable water then in storage. 

(0) "Actual release" is the amount of usable water released in any calendar year from the low- 
est reservoir comprising project storage. 

(p) "Actual spill" is all water which is actually spilled from Elephant Butte reservoir, or is re- 
leased therefrom for flood control, in excess of the current demand on project storage and which 
does not become usable water by storage in another reservoir; provided, that actual spill of usable 
water cannot occur until all credit water shall have been spilled. 

(q) "Hypothetical spill" is the time in any year at which usable water would have spilled from 
project storage if 790,000 acre-feet had been released therefrom at rates proportional to the actual 
release in every year from the starting date to the end of the year in which hypothetical spill oc- 
curs; in computing hypothetical spill the initial condition shall be the amount of usable water in 
project storage at the beginning of the calendar year following the effective date of this compact, 
and thereafter the initial condition shall be the amount of usable water in project storage at the 
ee of the calendar year following each actual spill. 


ARTICLE II 
The commission shall cause to be maintained and operated a stream-gaging station equipped 


with an automatic water-stage recorder at each of the following points, to wit: 
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(a): on the Rio Grande near Del Norte above thet pype ee points of diversion to the San Luis 
valley; . 

(b) on the Gatien river near Magee: 

(c) on the Los Pinos river near Ortiz; 

(d) on the San Antonio river at Ortiz; 

(e) on the Conejos river at its mouth near Los Sauces; 

(f) on the Rio Grande near Lobatos; 

(g) onthe Rio Chama below El Vado reservoir; 

(h) onthe Rio Grande at Otowi bridge near San Ildefonso; 

Gi) onthe Rio Grande near San Acacio; 

Gj)’ on the Rio Grande at San Marcial; 

(k) on the Rio Grande below Elephant Butte reservoir; 

(1) on the Rio Grande below Caballo reservoir. 

Similar gaging stations shall be maintained and operated below any other reservoir constructed 
after 1929, and at such other points as may be necessary for the securing of records required for 
the carrying out of the compact; and automatic water-stage recorders shall be maintained and op- 
erated on each of the reservoirs mentioned, and on all others constructed after 1929. 

Such gaging stations shall be equipped, maintained and operated by the commission directly or 
in cooperation with an appropriate federal or state agency, and the equipment, method and fre- 
quency of measurement at such stations waite be such as to produce reliable records at all times. 


ARTICLE Ill 


The obligation of Colorado to deliver water in ae Rio Grande at the Colorado-New Mexico state 
line, measured at or near Lobatos, in each calendar year, shall be ten thousand acre-feet less than 
the sum of those quantities set forth in the two following tabulations of relationship, which: cor- 
respond to the quantities at: the upper index patois: 


DISCHARGE OF CONEJOS RIVER 
~ Quantities in thousands of acre-feet 


Conejos index Conejos river at 
supply (1) . mouths (2) 
100 0 
150 aoe lh 
200 aS 
250 15 
300 : 109 
350 147 
400 188 
450 232 
500 278 
550 326 
600 376 
650 426 
700 476 


Intermediate quantities shall be computed by proportional parts. 

(1), Conejos index supply is the natural flow of Conejos river at the U.S.G.S. gaging station near 
Mogote during the calendar year, plus the natural flow of Los Pinos river at the U.S.G.S.: gaging 
station near Ortiz and the natural flow of San Antonio river at the U.S.G.S. gaging station at Ortiz, 
both during the months of April to October, inclusive. ’ 
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(2) Conejos river at mouths.is the combined discharge of branches of this river at the U.S.G.S. 
gaging stations near Los Sauces during the calendar year. 


DISCHARGE OF RIO GRANDE EXCLUSIVE OF 


CONEJOS RIVER 
Quantities in thousands of acre-feet 
Rio Grande at Rio Grande at Lobatos 
Del Norte (3) less Conejos at mouths (4) 
200 60 
250 65 
300 75 
350. 86 
400 98 
450: . 11200 
500 12700 
550 144 
600 162 
650 ) 182 
700 204. 
750°. 229 
800: 2570 
8501 o 292 
900. ..: 335 
950 380 
1,000 430 
1,100 540 
1,200» 640 
1,300 740 
1,400 840 


Intermediate quantities shall be computed by proportional parts. 

(3) _Rio Grande at Del Norte is the recorded flow of the Rio Grande at the U. S.G.S. gaging sta- 
tion near Del Norte during the calendar year (measured above all principal points of diversion to 
San Luis valley) corrected for the operation of reservoirs constructed after 1937.. 

(4) Rio Grande at Lobatos less Conejos at mouths is the total flow of the Rio Grande at the 
U.S.G.S. gaging, station near Lobatos, less the discharge of Conejos river at its mouths, during the 
calendar year. 

The application of these schedules shall be subject to the provisions hereinafter set forth and ap- 
propriate adjustments shall be made for (a) any change in location of gaging stations; (b) any new 
or increased depletion of the runoff above inflow index gaging stations; and (c) any transmountain 
diversions into the drainage basin of the Rio Grande above Lobatos.. , 

In eyent any works are constructed after 1937 for the purpose of delivering water into the Rio 
Grande from the closed basin, Colorado shall not be credited with the amount of such water delivered, 
unless the proportion of sodium ions shall be less than forty-five percent of the total positive ions in 
that water when the total dissolved solids in such water exceeds three hundred fifty parts per million. 


ARTICLE IV 
The obligation of New Mexico to deliver water in the Rio Grande at San Marcial, during each 
calendar year, exclusive of the months of July, August.and September shall be that quantity set 


forth in the following tabulation of relationship, which SprEpePgn ay to the quantity at the upper 
index station: ) 
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DISCHARGE OF RIO GRANDE AT OTOWI 
BRIDGE AND AT SAN MARCIAL . 
EXCLUSIVE OF JULY, AUGUST AND SEPTEMBER 
Quantities in thousands of acre feet 


OtowiIndex San Marcial Index 
Supply (5) Supply (6) 
100 we 0 

200 ; si 833) 
300 141 
400 219 
500 300 
600 383 
700 469. 
800. | 557. 
900 648 
1,000 742 

1,100 839 
1,200 939 
1,300 1,042 
1,400 1,148 
1,500 1,257 
1,600 1,370 
1,700 1,489 
1,800 1,608 
1,900 1,730 

2,000 1,856 

2,100. ° 1,985 

2,200 ; 2,117 

2,300 | 2,253 


Intermediate quantities shall be computed by proportional parts. 

(5) The Otowi index supply is the recorded flow of the Rio Grande at the U.S.G:S. gaging station at 
Otowi bridge near San Ildefonso (formerly station near Buckman) during the calendar year, exclusive 
of the flow during the months of July, August and September, corrected for the operation of reservoirs 
constructed after 1929 in the drainage basin of the Rio Grande between Lobatos and Otowi bridge. 

(6) San Marcial index supply is the recorded flow of the Rio Grande at the gaging station at 
San Marcial during the calendar year exclusive of the flow during the months of July, August and 
September. 

The application of this schedule shall be subject to the provisions hereinafter set forth and ap- 
propriate adjustments shall be made for (a) any change in location of gaging stations; (b) depletion 
after 1929 in New Mexico at any time of the year of the natural runoff at Otowi bridge; (c) deple- 
tion of the runoff during July, August and September of tributaries between Otowi bridge and 
San Marcial, by works constructed after 1937; and (d) any transmountain diversions into the Rio 
Grande between Lobatos and San Marcial. 

Concurrent records shall be kept of the flow of the Rio Grande at San Marcial, near San Acacio, 
and of the release from Elephant Butte reservoir, to the end that the records at these three sta- 
tions may be correlated. 


ARTICLE V 
If at any time it should be the unanimous finding and determination of the commission that be- 
cause of changed physical conditions, or for any other reasons, reliable records are not obtainable, 


or cannot be obtained, at any of the stream-gaging stations herein referred to, such stations may, 
with the unanimous approval of the commission, be abandoned, and with such approval another 
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station, or other stations, shall be established and new measurements shall be substituted which, 
in the unanimous opinion of the commission, will result in substantially the same results, so far as 
the rights and obligations to deliver water are concerned; as would have existed if such substitu- 
tion of stations and measurements had not been so made. 


ARTICLE VI 


Commencing with the year following the effective date of this compact, all credits and debits of 
Colorado and New Mexico shall be computed for each calendar year; provided, that in a year of 
actual spill no annual credits:nor annual debits shall be computed for that year. 

In the case of Colorado, no annual debit nor accrued debit shall exceed 100,000 acre-feet, except 
as either or both may be caused by holdover storage of water in reservoirs constructed after 1937 
in the drainage basin of the Rio Grande above Lobatos. Within the physical limitations of storage 
capacity in such reservoirs, Colorado shall retain water in storage at all times to the extent of its 
accrued debit. 

In the case of New Mexico, the accrued debit shall not exceed 200,000 acre-feet at any time, ex- 
cept as such debit may be caused by holdover storage of water in reservoirs constructed after 1929 
in the drainage basin of the Rio Grande between Lobatos and San Marcial. Within the physical 
limitations of storage capacity in such reservoirs, New Mexico shall retain water in storage at all 
times to the extent of its accrued debit. In computing the magnitude of accrued credits or debits; 
New Mexico shall not be charged with any greater debit in any one year than the sum of 150,000 
acre-feet and all gains in the quantity of water in storage in such year. 

The commission by unanimous action may authorize the release from storage of any amount of 
water which is then being held in storage by reason of accrued debits of Colorado or New Mexico; 
provided, that such water shall be replaced at the first opportunity thereafter. 

In computing the amount of accrued credits and accrued debits of Colorado or New Mexico, any 
annual credits in excess of 150,000 acre-feet shall be taken as equal to that amount. 

In any year in which actual spill occurs, the accrued credits of Colorado, or New Mexico, or 
both, at the beginning of the year shall be reduced in proportion to their respective credits by 
the amount of such actual spill; provided, that the amount of actual spill shall be deemed to be 
increased by the aggregate gain in the amount of water in storage, prior to the time of spill, in res- 
ervoirs above San Marcial constructed after 1929; provided, further, that if the commissioners for 
the states having accrued credits authorized the release of part, or all, of such credits in advance 
of spill, the amount so released shall be deemed to constitute actual spill. 

In any year in which there is actual spill of usable water, or at the time of hypothetical spill 
thereof, all accrued debits of Colorado, or New Mexico, or both, at the beginning of the year shall 
be canceled. _ : 

In any year in which the aggregate of accrued debits of Colorado and New Mexico exceeds the 
minimum unfilled capacity of project storage, such debits shall be reduced proportionally to an ag- 
gregate amount equal to such minimum unfilled capacity. 

To the extent that accrued credits are impounded in reservoirs between San Marcial and 
Courchesne, and to the extent that accrued debits are impounded in reservoirs above San Marcial, 
such credits and debits shall be reduced annually to compensate for evaporation losses in the pro- 
portion that such credits or debits bore to the total amount of water in such reservoirs during the 
year. FT add 


ARTICLE VII 


Neither Colorado nor New Mexico shall increase the amount of water in storage in reservoirs 
constructed after 1929 whenever there is less than 400,000 acre-feet of usable water in project 
storage; provided, that if the actual releases of usable water from the beginning of the calendar 
year following the effective date of this compact, or from the beginning of the calendar year follow- 
ing actual spill, have aggregated more than an average of 790,000 acre-feet per annum, the time 
at which such minimum stage is reached shall be adjusted to compensate for the difference be- 
tween the total actual release and releases at such average rate; provided, further, that Colorado 
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or New Mexico, or both, may relinquish accrued credits at any time, and Texas may ‘accept:such 
relinquished water, and in such event the state, or states, so relinquishing shall be 5 mipheie to store 
water in the amount of the water so relinquished. 


ARTICLE VIII 


During the month of January of any year the commissioner for Texas may demand of Colorado 
and New Mexico) and the commissioner for New Mexico may demand ‘of Colorado, the release of 
water from storage reservoirs constructed after 1929 to the amount of the accrued debits of Colo- 
rado and New Mexico, respectively, and such releases shall be made-by each at the greatest rate 
practicable under the conditions then prevailing, and in proportion to the total debit of each, and 
in amounts, limited by their accrued debits, sufficient to bring the quantity of usable water in proj- 
ect storage to 600,000 acre-feet by March first and to maintain this quantity in storage until April 
thirtieth, to the end that a normal release of 790,000 acre-feet may be made from saree storage 
in that year. 


ARTICLE IX... 


Colorado agrees with New Mexico that in event the United States or the state of New Mexico 
decides.to construct the necessary works for diverting the waters.of the San Juan river, or any of 
its. tributaries, into the Rio.Grande, Colorado hereby. consents to the construction of said works 
and the diversion of waters from the San Juan river, or the tributaries thereof, into the Rio Grande 
in New Mexico, provided the present and prospective uses of water. in Colorado aPy other diversions 
from the San Juan river, or its iGabubaries, are protected. 


ARTICLE X 


In the event water from another drainage basin shall be imported into the Rio Grande basin by 
the United States or Colorado or New Mexico, or any of them jointly, the state having the right to 
the use of such water shall be given proper credit, therefor in the application of the schedules. 


ARTICLE XI 


New Mexico and Texas agree that upon the effective date of this compact [this section] all con- 
troversies between said states relative to the quantity or quality of the water of the Rio Grande 
are composed and settled; however, nothing herein shall be interpreted to prevent recourse by 
a signatory state to the supreme court of the United States for redress should the character or 
quality of the water, at the point of delivery, be changed hereafter by one signatory state to the 
injury of another. Nothing herein shall be construed as an admission by any signatory state that 
the use of water for irrigation causes increase of salinity for which the user is responsible in law. 


ARTICLE XII 


To administer the provisions of this compact there shall be constituted a commission composed 
of one representative from each state, to be known as the Rio Grande'Compact commission. The 
state engineer of Colorado shall be ex-officio the Rio Grande Compact commissioner for Colorado. 
The state engineer of New Mexico shall be ex-officio the Rio Grande Compact commissioner for 
New Mexico. The Rio Grande Compact commissioner for Texas shall be appointed by the governor 
of Texas. The president of the United States shall be requested to designate a representative of 
the United States to sit with such commission, and such representative of the United States, if so 
designated by the president, shall act as chairman of the commission without vote. 

The salaries and personal expenses of the Rio Grande Compact commissioners for the three 
states shall be paid by their respective states, and all other expenses incident to the administra- 
tion of this compact, not borne by the United States, shall be borne equally by the three states. 

There shall be established and maintained a fund, to be known as the Rio Grande Compact 
fund, and all expenses incident to the administration of the compact, other than the salaries and 
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personal expenses of the commissioners, shall be paid out of this fund on order of the commis- 
sion, Each of the three states shall deposit the sum of five thousand ($5,000,00) dollars in the Rio 
Grande Compact fund and: each state shall reimburse this fund quarterly upon presentation of 
claims by the commission setting forth in reasonable detail the expenses paid by the commission 
from this fund. 

In addition to the powers and duties hereinbefore specifically conferred upon such commission, 
and the members thereof, the jurisdiction of such commission shall extend only to the collection, 
correlation and presentation of factual data and the maintenance of records having a bearing 
upon the administration of this compact, and, by unanimous action, to the making of recommen- 
dations to the respective states upon matters connected with the administration of this compact. 
In connection therewith, the commission may employ such engineering and clerical aid as may be 
reasonably necessary within the limit of funds provided for that purpose by the respective states. 
Annual reports compiled for each calendar year shall be made by the commission and transmitted 
to the governors of the signatory states on or before March first following the year covered by the 
report. The commission may, by unanimous action, adopt rules and regulations consistent with the 
provisions of this compact to govern their proceedings. 

The findings of the commission shall not. be conclusive in any court or tribunal which may be 
called upon to raaig or enforce this compact. 


ARTICLE XIII 


At the expiration of every five-year period after the effective date of this compact, the commission 
may, by unanimous consent, review any provisions hereof which are not substantive in character 
and which do not affect the basic principles upon which the compact is founded, and shall meet 
for the consideration of such questions on the request of any member of the commission; provided, 
however, that the provisions hereof shall remain in full force and effect until changed and amended 
within the intent of the compact by unanimous action of the commissioners, and until any changes 
in this compact are ratified by, the legislatures of the respective states and consented to by the con- 
gress, in the same manner as this compact is required to be ratified to at ones effective. 


ARTICLE XIV 


The schedules herein contained and the quantities of water herein allocated shall never be in- 
creased nor diminished by reason of any increase or diminution inthe delivery or loss of water to 
Mexico. 


ARTICLE XV 


The physical and other conditions characteristic of the Rio Grande and peculiar to the territory 
drained and served thereby, and to the development thereof, have actuated this compact and none 
of the signatory states admits that any provisions herein contained establishes any general prin- 
ciple or precedent applicable to other interstate streams. 


ARTICLE XVI 


Nothing in this compact shall be construed as affecting the obligations of the United States of 
America to Mexico under existing treaties, or to the Indian Gees or as impairing the rights of the 
Indian tribes. 


ARTICLE XVII 


This compact shall become effective when ratified by the legislatures of each of the signatory 
states and consented to by the congress of the United States. Notice of ratification shall be given 
by the governor of each state to the governors of the other states and to the president of the United 
States, and the president of the United States is requested to give notice to the aera of each 
of the signatory states of the consent of the congress of the United States. 
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In witness whereof, the commissioners have signed this compact in quadruplicate original, one 
of which shall be deposited in the archives of the department of state of the United States of 
America and shall be deemed the authoritative original, and of which a duly certified copy shall be 
forwarded to the governor of each of the signatory states. 

Done at the city of Santa Fe, in the state of New Mexico, on the 18th day of oo in the year 
of Our Lord, one thousand nine hundred and thirty-eight. 


(Sgd.) M. ©. Eidiichlideis 
(Sgd.) Thomas M. McClure. 
(Sgd.) Frank B. Clayton. 
APPROVED: 
(Sgd.) S. O. Harper. 


History: 1978 Comp., § 72-15-23, enacted by Laws have existed if such substitution of stations and measure- 


1939, ch. 33, § 1; 1945, ch. 60, § 1. ments had not been so made, 
Compiler's notes. — The third paragraph of Article "Be it Further Resolved: 
XII of this compact, establishing the Rio Grande Com- "That the following measurements and schedule 
pact fund, was added to the compact by Laws 1945, ch. thereof shall be substituted for the measurements and 
60, § 1. Neither of the other two member-states approved schedule thereof as now set forth in Article IV of.the 
amendments of the compact similar to Laws 1945, ch. 60, Compact: 
and that amendment was not consented to by the United " 'The obligation of New Mexico to deliver water in the 
States congress. In light of these developments, the Rio Grande into Elephant Butte Reservoir during each 
amendment of Article XII is of no force and effect. calendar year shall be measured by that quantity set 
The following resolution, adopted by the Rio Grande forth in the following tabulation of relationship which cor- 
compact commission at its February 14-16, 1949, meeting responds to the quantity at the upper index station: 


revised the measurement of deliveries by New Mexico and 


the schedule shown in Article IV of the compact: ‘DISCHARGE OF RIO GRANDE AT OTOWI BRIDGE 


AND ELEPHANT BUTTE EFFECTIVE SUPPLY 


"RESOLUTION 
"Whereas, at the Annual Meeting of the Rio Grande " ‘Quantities in thousands of acre-feet 
Compact Commission in the year 1945, the question was 
raised as to whether or not a schedule for delivery of wa- +s ; 
ter by New Mexico during the entire year could be worked Or ves are a Ma bese sexs 
out, and 
"Whereas, at said meeting the question was referred to sneE PaeP Yaa 
the Engineering Advisers for their study, recommenda- "'100 57 
tions and report, and 200 114 
"Whereas, said Engineering Advisers have met, studied 300 alfa 
the problems and under date of February 24, 1947, did ' 400 228 
submit their Report, which said Report contains the find- 500): 286 
ings of said Engineering Advisers and their recommenda- 600 345 
tions, and 700 406 
"Whereas, the Compact Commission has examined said 800 471 
Report and finds that the matters and things therein 900 542 
found and recommended are proper and within the terms 1,000 621 
of the Rio Grande Compact, and 1,100 iel07 
"Whereas, the Commission has snneatiaa said Engi- 1,200 800 
neering Advisers! Report and all available evidence, infor- 1,300 897 
mation and material and is fully advised: 1,400 996 
"Now, Therefore, Be it Resolved: pre 1,500 ‘ 1,095 
"The Commission finds as follows: 1,600 1,195 
"(a) That because of change of physical conditions, reli- . 1,700 1,295 
able records of the amount of water passing San Marcial 1,800 1,895 
are no longer obtainable at the stream gaging station at 1,900 1,495 
San Marcial and. that the same should be abandoned for 2,000 . ' ; 1,595 
Compact purposes, 2,100 1,695 
"(b) That the need for concurrent records at San Mar- 2,200 £4, Ler 
cial and San Acacia no longer exists and that the gaging 2,300 1,895 
station at San Acacia should be abandoned for Compact 2,400 1,995 
purposes. ; 2,500 2,095 
"(¢) That it is desirable and necessary that the obliga- 2,600 2,195 
tions of New Mexico under the Compact to deliver wa- 2,700 2,295 
ter in the months of July, August, September, Biota be» 2,800 : i 82,3895 4 
scheduled. 2,900 ) 2A9B pert 
(d) That the change in gaging stations and et haniitien 3,000 ; 2,595 
of the new measurements as hereinafter set forth will re- rr ‘ ae 
sult in substantially the same results so far as the rights _" ‘Intermediate quantities shall be computed by propor- 
and obligations to deliver water are concerned, and would tional parts. 
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"'(5) The Otowi Index Supply is the recorded flow of the 
Rio Grande at the U.S.G.S. gaging station at Otowi Bridge 
near San Ildefonso (formerly station near Buckman) dur- 
ing the calendar year, corrected for the operation of reser- 
voirs constructed after 1929 in the drainage basin of the 
Rio Grande between Lobatos and Otowi Bridge. 

" (6) Elephant Butte Effective Index Supply is the re- 
corded flow of the Rio Grande at the gaging station below 
Elephant Butte Dam during the calendar year plus the 


net gain in storage in Elephant Butte Reservoir during ~ 


the same year or minus the net loss in storage in said res- 
ervoir, as the case may be. 

"'The application of this schedule shall be subject to the 
provisions hereinafter set forth and appropriate adjust- 
ments shall be made for (a) any change in location of gag- 
ing stations; (b) depletion after 1929 in New Mexico of the 
natural runoff at Otowi Bridge; and (c) any transmoun- 
tain diversions into the Rio Grande Phe Lobatos and 
Elephant Butte Reservoir,' 

"Be it Further Resolved: 


"That the gaging stations at San Acacia oid San Mar- ~ 


cial be; and the same are came aet abandoned for Compact 
purposes. 

"Be it Further Resolved: 

"That this Resolution has been passed unanimously 
and shall be effective January 1, 1949, if within 120 days 
from this date the Commissioner for each State shall have 
received from the Attorney General of the State repre- 
sented by him, an opinion approving this Resolution, and 
shall have so advised the Chairman of the Commission, 
otherwise, to be of no force and effect." 

(Note: The following:paragraph appears in the Minutes 
of the Annual Meeting of the Commission held at Denver, 
Colorado, February 14-16, 1949: 

“The Chairman announced that he had received, pursu- 
ant to the Resolution adopted by the:'Commission at the 


Ninth Annual Meeting on February 24, 1948, opinions _., 


from the Attorneys General of Colorado, New Mexico and 
Texas that the substitution of stations and measurements 
of deliveries by New Mexico set forth in said resolution 
was within the powers of the Commission.") 


ANNOTATIONS 


Federal law. — Because Congress consented to its cre- 
ation, the Rio Grande Compact is federal law, U.S. v. City 
of Las Cruces, 289 F.3d 1170 (10th Cir. 2002). 

Compact is binding on Texas and defendant city 
and, for that matter, is binding on the inhabitants and 
citizens of Texas. Hl Paso Cnty. Water Improvement Dist. 
No. 1 v. City of El Paso, 133 F.Supp. 894 (W.D. Texas11955), 


72- 15-24. [Notice of of aie ca ] 
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aff'd in part, rev'd in part, 243 F.2d 927 (5th Cir), cert, 
denied, 355 U.S. 820, 78 S. Ct. 26, 2 L. Ed, 2d 36 (1957). 
All appropriative water rights advanced by the city are 
either without substance or else must yield to the para- 
mount disposition made by the Rio Grande Compact. E/ 
Paso Cnty. Water Improvement Dist. No, 1 v. City of El 


Paso, 133. F. Supp. 894:(W.D, Texas 1955), aff'd in part, 


rev'd in part, 243 F.2d 927 (5th Cir.), cert. denied, 355 U.S, 
820, 78 S. Ct, 26, 2 L. Ed. 2d 36 (1957), 

River's water below Elephant Butte reservoir not 
apportioned by compact. — Neither the history of the 
compact negotiations nor the ultimate terms of the com- 
pact support the conclusion that the parties to the agree- 
ment'intended it to apportion either the surface water of 
the river or the related hydrologically connected ground 
water below Elephant Butte reservoir between New Mex- 
ico and Texas, City of El Paso ex rel. Pub. Serv, Bd. v. Reyn- 
olds, 563 F. Supp. 379 (D.N.M. 1988). 

Law reviews. — For article, "New Mexico Water Law: 
An Overview and Discussion of Current Issues," see 22 
Nat. Resources J. 1045 (1982), 

For comment, "The El Paso Case: Reconciling Sporhase 
and Vermejo," see 23 Nat, Resources J. ix (1983). 

For article, "A Survey of the Evolution of Western Water 
Law in Response to Changing Economic and Public Inter- 
est Demands," see 29 Nat. Resources J. 347 (1989), 

For article, "The Strengths and Weaknesses of Water 
Markets as They Affect Water Scarcity and Sovereignty 
Interests in the West," see 29 Nat. Resources J, 489 (1989). 

For article, "Middle Rio Grande Regional Water Re- 
source Planning: The Pitfalls and the Promises," see 40 
Nat. Resources J. 533 (2000), 

For article, "Water Leasing: Evaluating Temporary Wa- 
ter Rights Transfers in New Mexico through Experimen- 
tal Methods," see 46 Nat. Resources J. 707 (2009). 

For article, "The Impact of Full Beneficial Use of San 
Juan,— Chama Project Water by the City of Albuquerque 
on New Mexico's Rio Grande Compact Obligations," see 
48 Nat. Resources J. 371 (2008). 

For article, "Carry-over Storage of Indian Prior and 
Paramount Water in El Vado," see 47 Nat. Resources J. 
697 (2007). 

For article, "Modeling Reservoir Storage Scenarios by 
Consensus," see 47 Nat. Resources J. 653 (2007). 

For article, "An Environmental Pool for the Rio Grande," 
see 47 Nat. Resources J. 615 (2007). 

For article, "History of the Rio Grande Reservoirs in 
New Mexico: Legislation and Litigation," see 47 Nat. Re- 
sources J. 525 (2007). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters §§ 87, 310. 

93 C.J.S. Waters §§ 170, 183, 188. 


Notice of the approval of said compact shall be given by the governor of New Mexico to the gov- 
ernors of Colorado and Texas, as provided in icclaties XVIII [XVII] of said compact. 


History: 1978 Comp., § 72-15-24, enacted by Laws ' 
1939, ch. 33, § 2. 


72-15-25. [Ratification and approval. ] 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


The ratification and approval of said compact by this state shall not be binding or obligatory 
until it shall have been likewise approved by the legislature of the state of Colorado,and by the 
legislature of the state of Texas and by the congress of the United States. 


History: 1978 Comp., § 72-15-25, enacted by Laws 
1939, ch. 33, § 3. 
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72-15-26. [Upper Colorado River Basin Compact. ] 


That the state of New Mexico does hereby ratify, approve and adopt the compact aforesaid 
which is as follows: 


UPPER COLORADO RIVER BASIN COMPACT 


The state of Arizona, the state of Colorado, the state of New Mexico, the state aC, Utah. and the 
state of Wyoming, acting through their:commissioners, 

Charles A. Carson for the state of Arizona, 

Clifford H. Stone for the state of Colorado, 

Fred. E. Wilson for the state of New Mexico, 

Edward H: Watson for the state of Utah and 

L. C. Bishop for the state of Wyoming, 

after negotiations participated in by Harry W. Bashore, appointed by the president as the rep- 
resentative of the United States of America, have agreed, subject to the provisions of the Colorado 
River Compact [72-15-5 through 72-15-9 NMSA 1978], to determine the rights and obligations of 
each signatory state respecting the uses and deliveries of the water of the upper basin of the Colo- 
rado river, as follows: 


ARTICLE I 


(a) The major purposes of this compact [this section] are to provide for the equi- 
table division and apportionment of the use of the waters of the Colorado river system, the use of 
which was apportioned in perpetuity to the upper basin by the Colorado River Compact; to establish 
the obligations of each state of the upper division with respect to the deliveries of water required _ 
to be made at Lee Ferry by the Colorado River Compact; to promote interstate comity; to remove 
causes of present and future controversies; to secure the expeditious agricultural and industrial 
development of the upper basin, the storage of water and to protect life and property from floods. 

(b) Itis recognized that the Colorado River Compact is in full force and effect and 
all of the provisions hereof are subject thereto. 


ARTICLE II 


As used in this compact: 

(a) the term "Colorado river system" means that portion of the Colorado river and its tributar- 
ies within the United States of America; . 

(b) the term "Colorado river basin" means all of the drainage area of the Colorado river system 
and all other territory within the United States of America to which the waters of the Colorado 
river system shall be beneficially applied; 

(c) the term "states of the upper division" means the states of Colorado, New Mexico, Utah and 
Wyoming; 

(d) the term "states of the lower division" means the erates of Arizona, California and Nevada: 

(e) the term "Lee Ferry" means a point in the main stream of the Colorado river one mile below 
the mouth of the Paria river; 

(f) the term "upper basin" means those ports of the states of nelereses Colorado, New Mexico, 
Utah and Wyoming within and from which waters naturally drain into the Colorado river system 
above Lee Ferry, and also all parts of said states located without the drainage area of the Colorado 
river system which are now or shall hereafter be beneficially served by waters diverted from the 
Colorado river system above Lee Ferry; 

(g) the term "lower basin" means those parts of the states of Arizona, California. Nevada, New 
Mexico and Utah within and from which waters naturally drain into the Colorado river system 
below Lee Ferry and also all parts of said states located without the drainage area of the Colorado 
river system which are now or shall hereafter be beneficially served by waters diverted from the 
Colorado river system below Lee Ferry; 
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(h) the term "Colorado River Compact" means the agreement concerning the apportionment of 
the use of the waters of the Colorado river system dated November 24, 1922, executed by commis- 
sioners for the states of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyoming, 
approved by Herbert Hoover, representative of the United States of America, and proclaimed effec- 
tive by the president of the United States of America, June 25, 1929; 

(i) the term "upper Colorado river system" means that portion of the Solineaien river system 
above Lee Ferry 

(j) the'term "commission" means the administrative agency created by Article VIII of this compact; 

(k) the term "water year" means that period of twelve months ending September 30 of each year; 

(1) the term "acre-foot" means the quantity of water required to cover an acre to the depth of 
one foot and is equivalent to 43, 560 cubic feet; 

(m) the term "domestic use" shall include the use of water for household, stock, municipal, 
mining, milling, industrial and other like purposes, but shall exclude the generation of electrical 
power; 

(n) the term "virgin flow" means the flow of any stream undepleted by the activities of man. 


ARTICLE III 


(a), Subject to the provisions and limitations contained in the Colorado River Compact and in 
this compact, there is hereby apportioned from the upper Colorado river system in perpetuity to 
the states of Arizona, Colorado, New Mexico, Utah and Wyoming, respectively, the consumptive 
use of water as follows: 

(1) to the state of Arizona the consumptive use of 50,000 acre-feet of water per annum; 
(2) to the states of Colorado, New Mexico, Utah and Wyoming, respectively, the consump- 
tive use per annum of the quantities resulting from the application of the following percentages 
to the total quantity of consumptive use per annum apportioned in perpetuity to and available for 
use each year by upper basin under the Colorado River Compact and remaining after the deduc- 
tion of the use, not to exceed 50,000 acre-feet per annum, made in the state of Arizona. 


state of Colorado......cssiiieeccissenes \Jluashs at halt ACMI Gb ISTO. 1165, 10-04 51.75 percent. 
state.of.New Mexicosis.ashiad basiads.as lisa dominic adeb) la.iaiee Loreena Ott 0:1 11.25 percent. 
Btaté of Utahigenisien wcll. ad. bawnaa.e OWIASD Gb OwlOla. SA EVA Holkdos at 23.00 percent. 
state Wyoming ss asaineas onli. daida aiaiate ads.ot. bowiwesad.lieda. bas. 14.00 percent. 


(b) The apportionment made to the respective sein by Paragraph (a) of this article is based 
upon, and shall be applied in conformity with, the following principles and each of them: 

(1) the apportionment is of any and all:man-made depletions; 

(2) beneficial use is the basis, the measure and the limit of the right to use; 

(3) . no state shall exceed its apportioned use in any water year when the effect of such ex- 
cess use, as determined by the commission, is to deprive another signatory state of its apportioned 
use during that water year; provided, that this Subparagraph (b) (3) shall not be construed as: 

(i) altering the apportionment of use, or obligations to. make deliveries as provided in 
Article XI, XII, XIII or XIV of this compact; 

(ii) purporting to apportion among the signatory states.such uses of water as the upper 
basin may be entitled to under Paragraphs (f)-and (g) of Article III of the Colorado River Compact; or 

(iii) countenancing average uses by any signatory state in excess of its apportion- 
ment; 

(4) the apportionment to each state includes all water necessary for the supply of any 
rights which now exist. 

(c) No apportionment is hereby made, or intended to be made, of such uses of water as the 
upper basin may be entitled to under Paragraphs (f) and (g) of Article III of the Colorado River 
Compact. 

(d) The apportionment made by this article shall not be taken as any basis for the allocation 
among the signatory states of any benefits resulting from the generation of power. 
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ARTICLE IV 

In the event curtailment of use of water by the states of the upper division at any time shall be- 
come necessary in order that the flow at Lee Ferry shall not be depleted below that required by Ar- 
ticle III of the Colorado River Compact, the extent of curtailment by each state of the consumptive 
use of water.apportioned to it by Article III of this compact shall be in such quantities and at such 
times as shall be determined by the commission upon the application of the following principles: 

(a) the extent and times of curtailment shall be such as to assure full compliance with Article 
III of the Colorado River Compact; 

(b) if any state or states of the upper division, in the ten years iniieerdd devel’ preceding the 
water year in which curtailment is necessary, shall have consumptively used more water than it 
was or they were, as the case may be, entitled to use under the apportionment made by Article III 
of this compact, such state or states shall be required 'to supply at Lee Ferry a quantity of water 
equal to its, or the aggregate of their, overdraft or the proportionate part of such overdraft, as may 
be necessary to assure compliance with Article III of the Colorado River Compact, before demand 
is made on any other state of the upper division; 

(c) except as provided in Subparagraph (b) of this article, the extent of curtailment by each 
state of the upper division of the consumptive use of water apportioned to it by Article ITI of this 
compact shall be such as to result in the delivery at Lee Ferry of a quantity of water which bears 
the same relation to the total required curtailment of use by the states of the upper division as the 
consumptive use of upper Colorado river system water which was made by each such state during 
the water year immediately preceding the year in which the curtailment becomes necessary bears 
to the total consumptive use of such water in the states of the upper division during the same wa- 
ter year; provided, that in determining such relation the uses of water under rights perfected prior 
to November 24, 1922, shall be excluded. 


ARTICLE V 
(a) All losses of water occurring from or as the result of the storage of water in reservoirs con- 
structed prior to the signing of this compact shall be charged to the state in which such reservoir 
or reservoirs are located. Water stored in reservoirs covered by this Paragraph (a) shall be for the 
exnubae use of and shall be charged to the state in which the reservoir or reservoirs are located. 
(b) All losses of water occurring from or as the result of the storage of water in reservoirs con- 
structed after the signing-of this compact shall be charged as follows: 

(1) if the commission finds that the ‘reservoir is used, in whole or in eaets to ; abkiat the 
states of the upper division in meeting their obligations to deliver water at Lee Ferry imposed 
by Article III of the Colorado River Compact, the commission shall make findings, which in no 
event shall be contrary to the laws of the United States of America under which any reservoir is 
constructed, as to the reservoir capacity allocated for that purpose. The whole or that proportion, 
as the case may be; of reservoir losses’'as found by the commission to be'réasonably and properly 
chargeable to the reservoir or reservoir capacity utilized to assure deliveries at Lee Ferry shall be 
charged to the states of the upper division in the proportion which the consumptive use of water in 
each state of the upper division during the water year in which the charge is made bears to the to- 
tal consumptive use of water in all states of the upper division during the same water year. Water 
stored in reservoirs or in reservoir capacity covered by this Subparagraph (b) (1) shall be for the 
common benefit of all'of the states of the upper division; 

(2) if the commission finds that the reservoir is used, in whole or in part, to supply water 
for use in a state of the upper division, the commission shall make findings, which in ‘no event 
shall be contrary to the laws of the United States’ of America under which any reservoir is con- 
structed, as to the reservoir or reservoir capacity utilized to supply water for use and the state in 
which such water will be used. The whole or that proportion, as the case may be, of reservoir losses 
as found by the commission to be reasonably and properly chargeable ‘to the state in which such 
water will be used shall be borne by that state. As determined by the commission, water stored in 
reservoirs covered by this Subparagraph (b) (2) shall be earmarked for and charged to the state in 
which the water will be used. 
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(c) Inthe event the commission finds that a reservoir site is available both to assure deliveries 
at Lee Ferry and to store water for consumptive use in a state of the upper division, 'the storage of 
water for consumptive use shall be given preference. Any reservoir or reservoir capacity hereafter 
used to assure deliveries at Lee Ferry shall by order of the commission be used. to store water for 
consumptive use in a state, provided the commission finds that such storage is reasonably neces- 
aaPy. to ee such state to make the use of the water olaeeeewoante to it by this wis ie 


ARTICLE VI 


The commission shall determine the quantity of the consumptive use of water, which use is ap- 
portioned by Article III hereof, for the upper basin and for;each state of.the upper basin by the 
inflow-outflow method in terms of man-made depletions of the virgin flow.at Lee Ferry, unless the 
commission, by unanimous action, shall adopt:a different method of determination. 


_ ARTICLE VII 


The consumptive use of water by the United States of America or any of its agencies, instrumen- 
talities or wards shall be charged as a use by the state in which the use is made; provided, that 
such consumptive use incident to the diversion, impounding or conveyance of water in one state 
for use in another shall be charged to such latter state. 


ARTICLE VIIT 


(a) There is hereby created an interstate administrative agency to be known as the "upper 
Colorado river commission." The commission shall be composed of one commissioner represent- 
ing each of the states of the upper division, namely, the states of Colorado, New Mexico, Utah and 
Wyoming, designated or appointed in accordance with the laws of each state and, if designated 
by the president, one commissioner representing the United States of America. The president is 
hereby requested to designate a commissioner. If so designated the commissioner representing the 
United States of America shall be the presiding officer of the commission and shall be entitled to 
the same powers and rights as the commissioner of any state. Any four members of the commis- 
sion shall constitute a quorum. 

(b) The salaries and personal expenses of each commissioner shall be paid by the government 
which he represents. All other expenses which are incurred by the commission incident to the 
administration of this compact, and which are not paid by the United States of America, shall be 
borne by the four states according to the percentage of consumptive use apportioned to each. On 
or before December 1 of each year, the commission shall adopt and transmit to the governors of 
the four states and to the president a budget covering an estimate of its expenses for the following 
year, and of the amount payable by each state. Each state shall pay the amount due by it to the 
commission on or before April 1 of the year following. The payment of the expenses of the commis- 
sion and of its employees shall not be subject to the audit and accounting procedures of any of the 
four states; however, all receipts and disbursement of funds handled by the commission shall be 
audited yearly by a qualified independent public accountant and the report of the audit shall be 
included in and become a part of the annual report of the commission. _ 

(c) The commission shall appoint a secretary, who shall not be a member of the commission, 
or an employee of any signatory state or of the United States of America while so acting. He shall 
serve for such term and receive such salary and perform such duties as the commission may di- 
rect, The commission may. employ such engineering, legal, clerical and other personnel as, in its 
judgment, may be necessary for the performance of its functions under this compact. In the hiring 
of employees, the commission shall not be bound by the civil service laws of any state. 

(d) The commission, so far as consistent with this compact, shall have the power to: 

(1). adopt rules and regulations; 

(2) locate, establish, construct, abandon, operate and maintain water-gaging stations; 

(3). make estimates to forecast water run-off on the Colorado river and any of its tributar- 
ies; 
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(4) »engage in cooperative studies of water supplies of the Colorado river and its tributaries; 

(5) collect, analyze, correlate, preserve and report on data as to the stream flows, storage, 
diversions and use of the waters of the Colorado river, and any of its tributaries; 

(6) make findings as to the quantity of water of the upper Colorado river htt mer each 
year in the upper Colorado river basin and in each state thereof; 

(7) «make findings as to the quantity of water deliveries at Lee Ferry during ately olde year; 

(8) make findings as to the necessity for and the extent of the curtailment of use, required, 
if any, pursuant to Article IV hereof; 

(9) make findings as to the quantity of reservoir losses and as to the share thereof charge- 
able under Article V hereof to each of the states; 

(10) make findings of fact in the event of the occurrence of entrant indy drought or seri- 
ous accident to the irrigation system in the upper basin, whereby deliveries by the upper basin 
of water which it may be required to deliver in order to aid in fulfilling obligations of the United 
States of America to the United Mexican States arising under the treaty between the United 
States of America and the United Mexican States, dated February 3, 1944 (treaty series 994) be- 
come difficult, and report such findings to the governors of the upper basin states, the president of 
the United States of America, the United States section of the international boundary and water 
commission, and such other federal officials and agencies as it may deem appropriate to the end 
that the water allotted to Mexico under Division III of such treaty may be reduced in accordance 
with the terms of such treaty; 

(11) acquire and hold such personal and real property as may be necessary for the perfor- 
mance of its duties hereunder and to dispose of the same when no longer required; 

(12) perform all functions required of it by this compact and do all things necessary, proper 
or convenient in the performance of its duties hereunder, either independently or in cooperatinn 
with any state or federal agency; 

(13), . make and transmit annually to the governors of the Reeetary states and the presi- 
dent of the United States of America, with the estimated budget, a report covering the activities of 
the commission for the preceding water year. 

(e) . Except as otherwise provided in this compact, the concurrence of four members of the com- 
mission shall be required i in any action taken by it. 

(f) The commission and its secretary shall make available to the governor of cach of the signa- 
tory states any information within its possession at any time, and shall always provide free access 
to its records by the governors of each of the states, or their representatives, or authorized repre- 

sentatives of the United States of America. 

(g) Findings of fact made by the commission shall not be conclusive in any court, or before any 
agency or tribunal, but shall constitute prima facie evidence of the facts found. 

(h) The organization meetings of the commission shall be held within four, months from the 
effective date of this compact. 


ARTICLE IX 


(a) No state shall deny the right of the United States of America and, subject to the conditions 
hereinafter contained, no state shall deny the right of another signatory state, any person or entity 
of any signatory state to acquire rights to the use of water, or to construct or participate in the 
construction and use of diversion works and storage reservoirs with appurtenant works, canals 
and conduits in one state for the purpose of diverting, conveying, storing, regulating and releas- 
ing water to satisfy the provisions of the Colorado River Compact relating to the obligation of the 
states of the upper division to make deliveries of water at Lee Ferry, or for the purpose of diverting, 
conveying, storing or regulating water in an upper signatory state for consumptive use in a lower 
signatory state, when such use is within the apportionment to such lower state made by this com- 
pact. Such rights shall be subject to the rights of water users, in a state in which such reservoir or 
works are located, to receive and use water, the use of which is within the apportionment to such 
state by this compact. 

(b) Any signatory state, any person or any entity of any signatory state shall have the right to 
acquire such property rights as are necessary to the use of water in conformity with this compact 


218 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


72-15-26 INTERSTATE COMPACTS 72-15-26 


in any other signatory state by donation, purchase or through the exercise of the power of eminent 
domain. Any signatory state, upon the written request of the governor of any other signatory state, 
for the benefit of whose water users property is to be acquired in the state to which such written 
request is made, shall proceed expeditiously to acquire the desired property either by purchase at 
a price satisfactory to the requesting state,or; if such purchase cannot be made, then through the 
exercise of its power of eminent domain and shall convey such property to the requesting state or 
such ‘entity as may be designated by the requesting state; provided; that all costs of acquisition 
and expenses of every kind and nature whatsoever incurred in obtaining the requested property 
shall be paid by the requesting state at the time and in the manner prescribed by the state re- 
quested to acquire the property. 

(c) Should any facility be constructed in a signatory state by and for the benefit of another signa- 
tory state or states or the water users thereof, as above provided, the construction, repair, replace- 
ment, maintenance and operation of such facility shall be subject to the laws of the state in which 
the facility is located, except that, in the case of a reservoir constructed in one state for the benefit of 
another state or states, the water administration officials of the state in which the facility is located 
shall permit the storage and release of any water which, as determined by findings of the eommis- 
sion, falls within the apportionment of the state or states for whose benefit the facility is constructed. 
In the case of a regulating reservoir for the joint benefit of all states in making Lee Ferry deliveries, 
the water administration officials of the state in which the facility is located, in permitting the stor- 
age and release of water, shall comply with the findings and orders of the commission. 

(d) In the event property is ‘acquired by a signatory state in another signatory state for the 
use and benefit of the former, the users of water made available by such facilities, as a condition 
precedent to the use thereof, shall pay to the political subdivisions of the state in which such works 
are located, each and every year during which such rights are enjoyed for such purposes, a sum of 
money equivalent to the average annual amount of taxes levied and assessed against the land and 
improvements thereon during the ten years preceding the acquisition of such land. Said payments 
shall be in full reimbursement for the loss of taxes in such political subdivisions of the state, and 
in lieu of any and all taxes on said property, improvements and rights. The signatory states rec- 
ommended [recommend] to the president and the congress that, in the event the United States of 
America shall acquire property in one of the signatory states for the benefit of another signatory 
state, or its water users, provision be made for like payment in reimbursement of loss of taxes. 


ARTICLE X 


(a) The signatory states recognize La Plata River Compact [72-15-16 through 72-15-18 NMSA 
1978] entered into between the states of Colorado and New Mexico, dated November 27, 1922, ap- 
proved by the congress on January 29, 1925 (43 pce 796), and this compact [this section] shall not 
affect the apportionment therein made. 

(b) All consumptive use of water of La Plata river and its tributaries shall be charged under 
the apportionment of Article III hereof to the state in which the use is made; provided, that con- 
sumptive use incident to the diversion, impounding or conveyance of water in one state for use in 
the other shall be id to the latter state. 


ARTICLE: XI 


Subject to the provisions of this compact, the consumptive use of the water of the Little Snake 
river and its. tributaries is hereby apportioned between the states of Colorado and Wyoming in 
such quantities as-shall result from the application of the following principles and procedures: 

(a) water used under rights existing prior to the signing of this compact: 

..- (1). water diverted from any tributary of the Little Snake river or from the main stem of 
the Little Snake river above a point one hundred feet below the confluence of Savery creek and the 
Little Snake river shall be administered without regard to rights covering the diversion of water 
from any downstream points; 

(2) water diverted from the main stem of the Little Snake river below a point of one hun- 
dred feet below the confluence of Savery creek and the Little Snake river shall be administered on 
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the basis of an interstate priority schedule prepared by the commission in conformity with priority 
dates established by laws of the respective states; 

(b) water used under rights initiated, subsequent to the signing of this compact: 

(1). direct flow diversions shall be so administered. that,;in time of shortage, the sakes 
ment of use on each acre of land irrigated thereunder shall be as on achat as may be possible 
in both of the states; 

(2) the storage of water: by projects located i in either state, pcheiiben of aaeaeiecnedl supply 
or of water used to irrigate land not irrigated at the date of the signing of this compact, shall be 
so administered that in times of water shortage the curtailment of storage of water available for 
each acre of land irrigated thereunder shall be as nearly equal as may:be possible in both states; 

(c), water uses under the apportionment made by this article shall be in accordance with the 
principle that beneficial use shall be the basis, measure and limit of the right to use; 

(d) . the states of Colorado and Wyoming each assent to diversions and storage of water in one 
state for use in the other state, subject to compliance with Article IX of this compact; 

(e) inthe event of the importation of water tothe Little Snake river basin from any other river 
basin, the state making the importation shall have the exclusive use of such imported water un- 
less by written agreement, made by the representatives of the states of Colorado and Wyoming on 
the commission, it is otherwise provided; . 

(f) water use projects initiated after the signing of this compact! to the greatest ektdnt miashis 
shall permit the full use within the basin in the most feasible manner of the waters of the Little 
Snake river and its tributaries, without regard to the state line; and, so far as is practicable, shall 
result in an equal division between the states of the use of water not used under rights existing 
prior to the signing of this compact; 

(g) all consumptive use of the waters of the Little Snake river and ihe tributaries shall be 
charged under the apportionment.of Article III hereof to the state in-which the use is made; pro- 
vided, that consumptive use incident to the diversion, impounding or conveyance of water in one 
state for use in the other shall be charged to the latter state. 


ARTICLE XII 


Subject to the provisions of this compact, the consumptive use of the waters of Henry's Fork, a 
tributary of Green river originating in the state of Utah and flowing into the state of Wyoming and 
- thence into the Green river in the state of Utah; Beaver creek, originating in the state of Utah and | 
flowing into Henry's Fork in the state of Wyoming; Burnt Fork, a tributary of Henry's Fork, origi- 
nating in the state of Utah and flowing into Henry's Fork in the,state of Wyoming; Birch creek, 
a tributary of Henry's Fork, originating in the state of Utah and flowing into Henry's Fork in the 
state of Wyoming; and Sheep creek, a tributary of Green river in the state of Utah, and their tribu- 
taries, are hereby apportioned between the states of Utah and Wyoming in such quantities as will 
result from the application of the following principles and procedures: 

(a) | waters used under rights existing prior to the signing of this compact: 

waters diverted from Henry's Fork, Beaver creek, Burnt Fork, Birch creek and their tributar- 
ies, shall be administered without regard to the state line on the basis of an interstate priority 
schedule to be prepared by the states affected and approved by the commission in conformity with 
the actual priority of right of use, the water requirements of the land irrigated and the acreage ir- 
rigated in connection therewith; 

(b) waters used under rights from Henry's Fork, Beaver creek, Burnt Fork; Birch creek and 
their tributaries, initiated after the signing of this compact shall be divided fifty percent to the 
state of Mivomins and fifty percent so the state a a Utah and each state sas use said waters as and 
where it deems advisable; 

(c) the state of Wyoming assents to the exclusive use by the state of Utah of the water of Sheep 
creek, except that the lands, if any, presently irrigated in the state of Wyoming from the water of 
Sheep creek shall be supplied with water from Sheep creek'in order of priority and in such quanti- 
ties as are in conformity with the laws of the state of Utah; 

(d) in the event of the importation of water to Henry's Fork, or any of its aneitruteiviats from any 
other river basin, the state making the importation shall have the exclusive use of such imported 
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water unless by written agreement made by the (Sea eT Ne mys of the states of Utah and Wyo- 
ming on the commission, it is otherwise provided; 

(e) all consumptive use of waters of Henry's Fork, Beaver creek, Receah Fork, Birch creek, Sheep 
creek, and their tributaries shall be charged under the apportionment of Article III hereof to the 
state in which the use is made; provided, that consumptive use incident to the diversion, impound- 
ing or conveyance of water in one state for use in the other shall be charged to the latter state; 

(f) the states of Utah and Wyoming each assent to the diversion and storage of water in one 
state for use in the other state, subject to compliance with Article IX of this compact. It shall be 
the duty of the water administrative officialsof the state where the water is stored to release said 
stored water to the other state upon demand. If either the state of Utah or the state of Wyoming 
shall construct:a reservoir in the other state for use in its own state, the water users of the state in 
which said facilities are constructed may purchase at a cost a portion of the capacity of said reser- 
voir sufficient for the irrigation of their lands thereunder; 

(g) in order to measure the flow of water diverted, each state shall cause suitable measuring 
devices to be constructed, maintained and operated at or near the point of diversion into each ditch; 

(h). ‘the state engineers of the two states jointly shall appoint a special water commissioner who 
shall have authority to administer the water in both states in accordance with the terms of this 
article. The salary and expenses of such special water commissioner shall be paid, thirty percent 
by the state of Utah and seventy percent by the state of Wyoming. 


ARTICLE XII 


Subject to the provisions of this compact, the rights to the consumptive use of the water of the 
Yampa river, a tributary entering the Green river in the state of Colorado, are hereby apportioned 
between the states of Colorado and Utah in accordance with the following principles: 

(a) . the state of Colorado will not cause the flow of the Yampa river at the Maybell gaging sta- 
tion to be depleted below an aggregate of 5,000,000 acre-feet for any period of ten consecutive 
years reckoned in continuing progressive series beginning with the first day of October next suc- 
ceeding the ratification and approval of this compact. In the event any diversion is made from the 
Yampa river or from tributaries entering the Yampa river above the Maybell gaging station for the 
benefit of any water use project in the state of Utah, then the gross amount of all such diversions 
for use in the state of Utah, less any returns from such diversions to the river above Maybell, shall 
be added to the actual flow at the Maybell gaging station to determine the total flow at the May- 
bell gaging station; 

(b) all consumptive use of the waters of the Yampa river and its tributaries shall be charged 
under the apportionment of Article III hereof to the state in which the use is made; provided, that 
consumptive use incident to the diversion, impounding or conveyance of water in one state for use 
in Ho other shall be charged to the latter state. 


ARTICLE XIV 


Subject to the provisions of this compact, the consumptive use of the waters of the San Juan 
river and its tributaries is hereby apportioned between the states of Colorado and New Mexico as 
follows: 

The state of Colorado agrees to deliver to the state of New Mexico from the San Juan river and 
its tributaries which rise in the state of Colorado a quantity of water which shall be sufficient, to- 
gether with water originating in the San Juan basin in the state of New Mexico, to enable the state 
of New Mexico to make full use of the water apportioned to the state of New Mexico by Article III 
of this compact, subject, however, to the following: 

(a) a first and prior right shall be recognized as to: 

(1) all uses of water made in either state at the time of the signing of this compact; and 

(2) all uses of water contemplated by projects authorized, at the time of the signing of this com- 
pact, under the laws of the United States of America whether or not such projects are eventually 
constructed by the United States of America or by some other entity; 
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(b) the state of Colorado assents to diversions and storage of water in the state of Colorado for 
use in the state of New Mexico, subject to compliance with Article IX of this compact; ) 

(c) the uses of the waters of the San Juan river and any of its tributaries within either state 
which are dependent upon a common source of water and which are not covered by (a) hereof, shall 
in times of water shortages be reduced in such quantity that the resulting consumptive use in each 
state will bear the 'same proportionate relation to the consumptive use made in each state during 
times of average water supply as determined by the commission; provided, that any preferential 
uses of water to which Indians are entitled under Article XIX shall be excluded in sapere the 
amount of curtailment to be made under this paragraph; wit 

(d) the curtailment of water use by either state in order to ach dakiooriis at Lee: Ferry as re- 
quired by Article IV of this compact shall be independent of any and all conditions imposed by this 
article and shall be made by each state, as and when Fink PN without regard to any provision of 
this article; 

(e) all consumptive use of the waters of the San Juan river and its tributaries shall be charged 

under the apportionment of Article III hereof to the state in which the use is made; provided that 
consumptive use incident to the diversion, impounding or conveyance of water in one state for use 
in the other shall be charged to the — state. a 


ARTICLE XV 


(a) Subject to the provisions of the Colorado River Compact and of this compact, water of the 
upper Colorado river system may be impounded and used for the generation of electrical power, 
but such impounding and use'shall be subservient to the use and consumption of such water for 
agricultural and domestic purposes and shall not interfere with or prevent use for such dominant 
purposes. 

(b) The provisions of this compact shall not apply to or interfere with the right or power of any 
signatory state to regulate within its boundaries the appropriation, use and control of water, the 
consumptive use of which is apportioned and available to such state by this compact. E 


ARTICLE XVI 18% 

The failure of any state to use the water, or any part thereof, the use of which is apportioned to 
it under the terms of this compact, shall not constitute a relinquishment of the right to such use 
to the lower basin or to any other state, nor shall it constitute a forfeiture or abandonment of the 
right to such use. 


ARTICLE XVII 


The use of any water now or hereafter imported into the natural drainage basin of the upper 
Colorado river system shall not be charged to any state under the apportionment of consumptive 
use made by this compact. 


ARTICLE XVIII 


(a) _ The state of Arizona reserves its rights and interests under the Colorado River Compact as 
_ astate of the lower division and as a state of the lower basin. 

(b) The state of New Mexico and the state of Utah reserve their respective rights and interests 
under the Colorado River Compact as states of. the lower basin. 


ARTICLE XIX 
Nothing in this compact shall be construed as: ~ 
(a) ‘affecting the obligations of the United States of America to Indian tribes; 


(b) affecting the obligations of the United States of America under the treaty with the’ United 
Mexican States (treaty series 994); 
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(c). affecting any rights or powers of the United States of America, its agencies or instrumen- 
talities, in or to the waters of the upper “grado river system, or its capacity to acquire rights in 

and to the use of said waters: 

(d) subjecting any property of the United States of America, its agencies or instrumentalities, 
to taxation by any state or subdivision thereof, or creating any obligation on the part of the United 
States of America, its agencies or instrumentalities, by reason of the acquisition, construction or 
operation of any property or works of whatever kind, to make any payment to any state or political 
subdivision thereof, state agency, municipality or entity whatsoever, in reimbursement for the loss 
of taxes; 

“(e)» subjecting any property of the United States of America, its agencies or instrumentalities, 
to the laws of any state to an extent other than the extent to which eg laws would apply without 
regard to this compact. 


ARTICLE XX 


This compact may be terminated at any time by the unanimous agreement of the signatory 
states. In the event of such termination, all rights established under it shall continue unimpaired. 
” ARTICLE XXI 

This compact shall become binding and obligatory when it shall have been ratified by the legis- 
latures of each of the signatory states and approved by the congress of the United States of Amer- 
ica. Notice of ratification by the legislatures of the signatory states shall be given by the governor 
of each signatory state to the governor of each of the other signatory states and to the president of 
the United States of America, and the president is hereby requested to give notice to the governor 
of each of the signatory states of approyal by the congress of the United States of America. 

In witness whereof, the commissioners have executed six counterparts hereof each of which 
shall be and constitute’an original, one of which shall be deposited in the archives of the depart- 
ment of state of the United States of America, and one of which shall be forwarded to the governor 
of each of the signatory states. 

Done at the city of Santa Fe, state of New Mexico, this 11th day of October, 1948. 


(s) CHARLES A. CARSON 
Charles A, Carson 
Commissioner for the state of Arizona. 
(s) CLIFFORD H. STONE 
Clifford H. Stone 
Commissioner for the state of Colordide’ 
(s) FRED E. WILSON 
Fred E. Wilson . 
Commissioner for the state éf. New Mexico. 
(s) EDWARD H. WATSON ° 
Edward H. Watson 
Commissioner for the state of Utah, 
(s)L.C.BISHOP . 
L. C. Bishop ) 
Commissioner for the state of Wyoming. 
(s) GROVER A. GILES 
Grover A. Giles, Secretary. 
APPROVED: 
(s) HARRY W. BASHORE 
Harry W. Bashore. 
Representative of the United States of airiba, 


History: 1978 Comp., § 72-15-26, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 5, § 1. inserted by the compiler and is not part of the law. 
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Compiler's notes. — Congress gave its consent to the 
Upper Colorado River Compact by Act of April 6, 1949, ch. 
48, 63 Stat. 31. 


ANNOTATIONS 
Law reviews. — For article, "A Survey of the Evolution 


of Western Water Law in Response to Changing Economic . 


72-15-27. [Notice of approval.] 


WATER LAW 


72-15-28 


and Public Interest Demands," see 29 Nat. Resources J. 
347 (1989). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Waters 8 87, 310. 

93 C.J.S. Waters 88 170, 188, 188. 


Notice of approval of said compact shall be given by the governor of New Mexico to the governors 
of Arizona, Colorado, Utah and Wyoming, and to the president of the United States of pratve a: as 


provided in Article XXI of said compact. 


History: 1978 Comp., § 72-15-27, enacted by Laws 
1949, ch. 5, § 2. 


72-15-28. [Ratification and approval.] 


The ratification and approval of said compact by this state shall not be binding or obligatory un- 
til it shall have been likewise approved by the legislatures of the states of Arizona, Colorado, Utah 
and Wyoming, and approved by the congress of the United States of America. 


History: 1978 Comp., § 72-15-28, enacted by Laws 
1949, ch. 5, § 3. 


ARTICLE 16 
Albuquerque Metropolitan Arroyo Flood Control 
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72-16-3. Decision of board or governing body final. 
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72-16-23. Levy and collection of taxes. 
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72-16-32. Repealed. 

72-16-33. Repealed. 

72-16-34. Repealed. 

72-16-35. Dissolution of authority. 

72-16-36. Filing of dissolution resolution. 
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72-16-44. Issuance of bonds and incurrence of debt. 
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72-16-47. Payment of securities. 
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72-16-53. Incontestable recital.in securities. . 

72-16-54. Limitations upon payment of securities. 
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72-16-56. Security details. 
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72-16-60. Negotiability. 
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72-16-62. Lost or destroyed securities. 

72-16-63. Execution of securities. 
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Sec. , ; 

72-16-64. Interest coupons. 

72-16-65. Facsimile signatures. 

72-16-66. Facsimile seal. 

72-16-67. Signatures of predecessors in office. 
72-16-68, Facsimile signatures of predecessors. 
72-16-69. Repurchase of securities. 

72-16-70. Customary provisions. 
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72-16-1. Short title. 
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72-16-85, Payment of refunding bonds. 

72-16-86. Combination of refunding and other bonds. 

72-16-87. Supplemental provisions, 

72-16-88. Board's determination final; » 
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bonds as collateral security. 
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72-16-91. Funding. 
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72-16-93. Failure to contest legality constitutes bar. 

72-16-94. Confirmation of contract proceedings. 

72-16-95. Review and judgment of court. 

72-16-96. Purpose of tax exemptions. 

72-16-97. Property exempt from general taxes, 

72-16-98. Securities and income therefrom exempt. 

72-16-99. Freedom from judicial process, 

72-16-100. Resort, to judicial process. 

72-16-101. Legal investments in securities. 

72-16-102. Civil rights. 

72-16-1083, Liberal construction. 


_ Chapter 72, Article 16 NMSA 1978 may be cited as the "Arroyo Flood Control Act". 


History: 1953 Comp., § 75-36-1, enacted by Laws 


1963, ch. 311, § 1; 2018, ch. 79, § 101. 

Cross references. — For municipalities, authority 
to protect against flood, see Chapter 3, Article 41 NMSA 
1978, 

For flood control generally, see Chapter, 4, Article 50 
NMSA 1978. 

For applicability of conservancy districts act, see 73- 
14-2 NMSA 1978, 

The 2018 amendment, effective July 1, 2018, changed 
"This act" to "Chapter 72, erticns 16 NMSA 1978". . 


ANNOTATIONS 


This act does not deprive owners of their prop- 
erty without due process of law, nor does it deny them 
the equal protection of the law. Albuquerque Metro. Arroyo 
Flood ‘Control Auth. v. ‘Swinburne, 1964-NMSC-206; 74 
N.M. 487, 394 P.2d 998. 

Boundaries of flood control authority were not ar- 
bitrarily and capriciously fixed by the legislature nor does 


72-16-2. Legislative declaration. 


this act contravene the due process clause. Albuquerque 
Metro. Arroyo Flood Control Auth. v. Swinburne, 1964- 
NMSC-206, 74 N.M. 487, 394 P.2d 998. 

Fact some residents receive more benefit, than 
others. — Under this section, the fact that there may be 
residents or property owners in some portions of the area 
who receive a greater benefit than others, or that some 


sactually receive no benefit from the improvements and 


are inno apparent danger of damage from floods, can- 
not stand in the way of a general governmental policy 
declared by the legislature in the interest of the public 
welfare and benefit. Albuquerque Metro. Arroyo Flood, 
Control Auth. v, Swinburne, 1964-NMSC-206, 74 N.M, 
487, 394 P.2d 998. 

Law reviews. — For article, "Existing Legislation and 


' Proposed Model Flood Plain Ordinance for New Mexico 


Municipalities," see 9 Nat, Resources.J. 629 (1969). 
Am. Jur, 2d, A.L.R. and C.J.S. references, — 50 Am, 
Jur. 2d Levees and Flood Control §§ 1, 2. 


It is hereby declared as a matter of legislative determination: 

A. that the organization, of the authority hereby created having the purposes, powers, duties, 
privileges, immunities, rights, liabilities and disabilities provided i in this act [72-16-1 through 72- 
16-103 NMSA 1978] will serve a public use and will promote the health, safety, prosperity, security 
and general welfare of the inhabitants thereof and of the state of New Mexico; 

B. that the acquisition, improvement, maintenance and operation of any project authorized in 
this act is in the public interest and constitutes a part of the established and permanent policy of 


the state; 


C. that the authority hereby organized shall be : a body corporate and politic, a quasi-municipal 


corporation, and a political subdivision of the state; 


D. that the flood control system hereby authorized and directed to be acquired will be of special 
benefit to the property within the boundaries of the authority hereinafter organized and created; 
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E. that the notice provided for in this act for each hearing and action to be taken is reasonably 
calculated to inform any person of interest in any proceedings hereunder which may rset and 
adversely affect his legally protected interests; 

F. that a general law cannot be made applicable to the designated flood Sontnol system and 
the provisions herein appertaining thereto because of a number of atypical and special conditions 
concerning them; 

G. that for the accomplishment of these Bo roees: the provisions of this act shall be broadly 
construed. 


History: 1953 Comp., § 75-36-2, enacted by Laws to directly benefit only the land included within the Albu- 
1963, ch. 311, § 2. querque flood control cha 1964 Op. Att'y Gen. No. 
64-90. 
ANNOTATIONS 


Act designed to benefit Albuquerque flood control 
authority. — The Arroyo Flood Control Act was designed 


72-16-3. Decision of board or governing body final. 


The action and decision of the board as to all matters passed upon by it in relation to any ac- 
tion, matter or thing provided herein shall be final and conclusive unless arbitrary, capricious or 
fraudulent. 

Dé 

History: 1953 Comp., § 75-36-3, enacted by Laws 

1963, ch. 311, § 3. 


72-16-4. Definitions. 


Except where the context otherwise requires, as used in the Arroyo Flood Control Act: 

A..."act" means the Arroyo Flood Control Act; 

B. "acquisition" or "acquire" means the opening, laying out, establishment, purchase, construc- 
tion, securing, installation, reconstruction, lease, gift, grant from the federal government or any 
public body or person, endowment, bequest, devise, condemnation, transfer, assignment, option 
_ to purchase, other contract or other acquirement, or any combination of those, of facilities, other 
property or any project, or an interest in them, authorized by the Arroyo Flood Control Act; 

C. "authority" means the Albuquerque metropolitan arroyo flood control authority; _ 

D. "board" means the board of directors of the Albuquerque metropolitan arroyo flood control 
authority, 

E. "chair" means the chair of the board and president of the authority; | 

F. "condemnation" or "condemn" means the acquisition by the exercise of the power of eminent 
domain of property for any facilities, other property or project, or an interest in them, authorized 
by the Arroyo Flood Control Act. The authority may exercise in the state the power of eminent 
domain, either within or without the authority, and in the manner provided by law for the condem- 
nation of private property for public use, may take any property necessary to carry out any of the 
objects or purposes of the Arroyo Flood Control Act. In the event the construction of any facility or 
project authorized by that act, or any part of the act makes necessary the removal and relocation 
of any public utilities, whether on private or public right of way, the authority shall reimburse the 
owner of the public utility facility for the expense of removal and relocation, including the cost of 
any DEC neaty. land or rights in land; 

G. "cost" or "cost of the project", or words of similar import, means any part designated by the 
board of the cost of any facilities, project or interest being acquired and of any property, rights, 
easements, privileges, agreements and franchises deemed by the authority to be necessary or use- 
ful and convenient or in connection therewith, which cost, at the option of the board, may include 
any part of the incidental costs pertaining to the project, including without limiting the general- 
ity of the foregoing, preliminary expenses advanced by any municipality from funds available for 
use in the making of surveys, preliminary plans, estimates of cost and other preliminaries; for the 
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costs of appraising and printing and employing engineers, architects, fiscal agents, attorneys at 
law, clerical help or other agents or employees; for the costs of capitalizing interest or any discount 
on securities, of inspection, of any administrative, operating and other expenses of the authority 
prior to the levy and collection of taxes and of reserves for working capital, operation, maintenance 
or replacement expenses or for payment or security of principal of or interest on any securities; 
for the costs of making, publishing, posting, mailing and otherwise giving any notice in connection 
with the project, the taking of options, the issuance of securities, the filing or recordation of instru- 
ments and the levy and collection of taxes and:installments; for the costs of reimbursements by 
the authority to any public body, the federal government or any person of any money expended for 
or in connection with any facility or project; and for all other expenses necessary or desirable and 
appertaining to any project, as estimated or otherwise ascertained by the board; 

H. "director" means a member of the board; 

I. "disposal" or."dispose" means the sale, destruction, razing, loan, lease, gift, grant, trans- 
fer, assignment, mortgage, option to sell, other; contract or other disposition, or any combination 
thereof, of facilities, other property or any spi hm or an interest in them, pul bonexeé by the Arroyo 
Flood Control Act; 

J. "engineer" means any engineer in the permanent employ of the authority or any indepen- 
dent competent engineer or firm of engineers employed by the authority in connection with any 
facility, property project or power authorized by the Arroyo Flood Control Act; 

K. "equipment" or "equip" means the furnishing of all necessary or desirable, related or appur- 
tenant facilities, or any combination of them, appertaining to any facilities, property or project or 
interest in them, authorized by the Arroyo Flood Control Act; 

L.. "facility" means:any of the water facilities, sewer facilities or ther property appertaining to 
the flood control system of the.authority; 

M. "federal government" means the United States or any agency, NU eA ar ta or corpora- 
tion of the United States; 

N. "federal securities" means the bills, certificates: of indebtedness, notes or bonds that are 
direct obligations of, or the principal and interest of which obligations are Rosas a) guaran- 
teed by, t the United States; 

O. "governing body" means the city council, else commission, board of commissioners, board of 
trustees, board of directors or other legislative body of the public body proceeding under the Ar- 
royo Flood Control Act, in which body the legislative powers of the public body are vested; 

P. "hereby", "herein", "hereinabove", "hereinafter", "hereinbefore", "hereof", "hereto" and."here- 
under" refer to the Arroyo Flood Control Act and not hpi! to the particular portion of the act in 
which such word is used; 

Q. ."improvement" or "improve" means the a raisers widening, lengthening, betterment, alter- 
ation; reconstruction, repair or other improvement, or any combination, of facilities, other property 
or project or any interest in them, authorized by the Arroyo Flood Control Act; 

R. "mailed notice" or "notice by mail" means the giving by the engineer, secretary or any dep- 
uty, as determined by the board, of any designated written or printed notice addressed to the last 
known owner of each tract of real property in question or other designated person at the owner's 
last known address, by deposit, at least ten days prior to the designated hearing or other time or 
event, in the United States mails, postage prepaid, as first-class mail. In the absence of fraud, 
the failure to mail a notice shall not invalidate any proceedings under the Arroyo Flood Control 
Act. The names.and addresses of the property owners shall be obtained from the records of the 
county assessor or from such other:source as the secretary or the engineer deems reliable. Any list 
of names and addresses may be revised from time to time, but the list need. not be revised more 
frequently than at twelve-month intervals. Any mailing of notice required shall be verified by the 
affidavit or certificate of the engineer, secretary, deputy or other person mailing the notice, which 
verification shall be retained in the records of the authority at least until all taxes and securities 
appertaining to taxes have been paid in full or any claim is barred by a statute of limitations; 

S. "may" is permissive; 

T. "municipality" means the city of Albuquerque or any other incorporated city, town or village 
in the state, whether incorporated or governed under a general act, special legislative act or spe- 
cial charter of any type. "Municipal" pertains thereto; 
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U.. "person" means any human being, association, partnership, firm or corporation, pean a 
public body and excluding the federal. government; 

.-V. "president" means the president of the authority and the chair of the board; ' 

W. "project" means any’structure, facility, undertaking or system that the authority is mere 
rized to acquire, improve, equip, maintain or operate. A project may consist of all kinds of personal 
and real property. A project shall appertain to the flood control system that the authority is autho- 
rized and directed to provide within and without the authority's: mG tee 

X. "property" means real property and personal property; | Dire 

Y. "publication" or "publish" means publication in at least the onenewspaper designated as the 
authority's official newspaper and published in the authority in the English language at least once 
a week and of general circulation in the authority.: Except as otherwise specifically provided or 
necessarily implied, "publication" or "publish" also means publication for atleast once a week for 
three consecutive weeks by three weekly insertions, the first publication being at least fifteen days 
prior to the designated time or event, unless otherwise stated. It isnot necessary that publication 
be made on the same day of the week in each of the three calendar weeks, but not less than four- 
teen days shall intervene between the first publication and the last publication, and publication 
shall be complete on the day of the last publication. Any publication required shall be verified by 
the affidavit of the publisher and filed with the secretary; 

_ Z.- "public body" means the state or any agency, instrumentality or corporation of the state, 
or any municipality, school district or other type district or any other political subdivision of the 
state, excluding the authority and excluding the federal government; 

AA. "qualified elector" means a person qualified and registered to vote in general sivctimnsd in 
the state who is a resident‘of the authority at the time of any election held under the provisions of 
the Arroyo Flood Control Act or at any other time in reference to which ‘ae term "qualified elector" 
is used; 

BB. "real property" means: 

(1) land, including land under water;. 

' (2) buildings, structures, fixtures and improvements on pina 

(3) any property appurtenant to or used in connection with land; and 

(4) every estate, interest, privilege, easement, franchise and right in land, legalor equi- 
table, including without limiting the generality of the foregoing, rights of way, terms for years and 
liens, charges or’encumbrances by way of judgment, mortgage or corpora and the indebtedness 
secured by the liens; - 

‘CC. »"secretary" means the secretary of the authority; 

DD. "secretary of state" means the secretary of the state of New exit) 

EE. "securities" means any notes; warrants, bonds, temporary bonds’ or interim dovauliived or 
other obligations of the authority or any public body appertaining to any project, or interest in a 
project authorized by the Arroyo Flood Control Act; 

FF. "sewer facilities" means any one or more of the various devices used in the collection, chan- 
neling, impounding or disposition of storm, flood or’ surface drainage waters, including all inlets, 
collection; drainage or disposal lines, canals, intercepting sewers, outfall sewers, all pumping, 
power and other equipment and appurtenances; all extensions, improvements, remodeling, addi- 
tions and alterations; and any rights or interest in such sewer facilities; 

GG. "sewer improvement" or "improve any sewer" means the acquisition, reacquisition, im- 
provement, reimprovement or repair of any storm sewer, or combination storm and sanitary sewer, 
including collecting and intercepting sewer lines or mains, submains, trunks, laterals, outlets, 
ditches, ventilation stations, pumping facilities, ejector stations and all other appurtenances and 
machinery necessary, useful or convenient for the Sapginr ceoerageiee es and disposal of storm 
water; 

~HH. "shall" is mandatory; 

II. "state" means the'state of New Mexico or\any ‘agency, instrumentality or corporation of the 
state of New Mexico; 

JJ. "street" means any street, avenue, boulevard, alley, Bighweiy or nonce public Bight of od used 
for any vehicular traffic; 


£ 
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KK. "taxes" means general (ad valorem) taxes pertaining to any project authorized by the Ar- 


royo Flood Control Act; and 


LL. "treasurer" means bas treasurer of she authority. 


History: 1953 Comp., § 75-36-4, enacted by Laws 
1963, ch. 311, § 4; 2018, ch. 79, § 102. 

The 2018 amendment, effective July 1, 2018, clarified 
that the definitions in this section govern the construction 
of the Arroyo Flood Control Act, revised certain defini- 
tions, and made technical changes; replaced all references 
to "this.act" with "Arroyo Flood Control Act" throughout 
the section; in Subsection AA, after "person qualified", 
added."and registered"; and deleted Subsection LL, which 
defined "taxpaying elector", 


72-16-5. Creation of authority. 


ANNOTATIONS 


Common-law sovereign immunity was applicable 
to claim against authority. — Common-law sovereign 
immunity, as it existed in New Mexico prior to the deci- 
sion in Hicks v. State, 88 N.M, 588, 544 P.2d 1153 (1975), 
was applicable to plaintiffs claim against the Albuquer- 
que metropolitan arroyo flood control authority for an 
accident which took place in June, 1974. Gallagher v. 
Albuquerque. Metro. Arroyo Flood Control Auth,, 1977- 
NMCA-029, 90 N.M. 809, 563 P.2d 103, cert. denied, 90 
N.M. 636, 567 P.2d 485... 


There is hereby created a flood control authority to be known and designated as the Albuquer- 
que metropolitan arroyo ficod control authority. 


History: 1953 Comp., eh 75-36-5, enacted by Laws 
1963, ch. 311, § 5. 


ANNOTATIONS 


Common-law sovereign immunity was applicable 
to claim against authority. — Common-law sovereign 
immunity, as it existed in New Mexico prior to the deci- 
sion in Hicks v. State, 88 N.M. 588, 544 P.2d 1153 (1975), 
was applicable to plaintiff's claim against the Albuquer- 
que metropolitan arroyo flood control authority for an 
accident which took place in June, 1974. Gallagher \v. 
Albuquerque Metro. Arroyo, Flood Control Auth., 1977- 
NMCA-029, 90 N.M. 309, 563 P.2d 103, cert. denied, 90 
N.M. 636, 567 P.2d 485. 

Sovereign immunity no defense since mainte- 


nance of flood control system proprietary. — The. 


Albuquerque metropolitan arroyo flood control authority 
does not act’ for the public benefit generally, as distin- 
guished from acting for its immediate benefit and its. pri- 
vate good since it operates and maintains a flood control 
system for the benefit of the authority and the inhabit- 
_ ‘ants thereof. Thus, AMAFCA's maintenance of its fiood 
control system was not a governmental activity, but was 
proprietary, and AMAFCA could not interpose the defense 
of sovereign immunity to avoid liability for negligent acts 
in connection with the activity. Gallagher v. Albuquerque 
Metro. Arroyo Flood Control Auth., 1977-NMCA-029, 90 
N.M.,309, 563 P.2d 103, cert. denied, 90 N.M. 636, 567 P2d 
485, 

Authority has two roles. — The Albuquerque metro- 
politan arroyo flood control authority is a body corporate 
and politic, a quasi-municipal corporation anda political 
subdivision of the state, and thus it has two roles - that of 
political subdivision and that of a quasi-municipality. Gal- 
lagher v. Albuquerque Metro. Arroyo Flood Control Auth., 
1977-NMCA-029, 90 N.M. 309, 563. P.2d. 103, cert. denied, 
90 N.M. 636, 567 P.2d 485. 

‘Role of body politic, political subdivision of state, 
is the'role of an instrumentality of state government, and 
as a\state instrumentality, the Albuquerque metropolitan 
arroyo flood control authority would have been immune 
from tort liability for a tort committed in June, 1974. Gal- 
lagher v. Albuquerque Metro. Arroyo Flood Control Auth., 
1977-NMCA-029, 90 N.M. 309,563 P.2d 103, cert. denied, 
90 N.M. 636, 567 P.2d 485. 

Immunity by virtue of governmental activity. — 
Since its duties'are ordinarily wholly governmental the 


quasi-municipal corporation has been accorded immunity 
under the common law, and in such a case the immunity 
would exist by virtue of the governmental activity, regard- 
less of whether the label was municipal, quasi-municipal 
or state instrumentality. Gallagher v. Albuquerque Metro. 
Arroyo. Flood Control Auth., 1977-NMCA-029, 90 N.M. 
309; 563.P.2d 103, cert, denied, 90 N.M. 636, 567 P.2d 485, 

Immunity same as immunity of municipality. — 


‘Immunity for municipalities in New Mexico has depended 


on whether the function involved was governmental or 


_ proprietary; this distinction has also been applied to coun- 


ties which are considered to be quasi-municipal corpora- 
tions, and the immunity of a flood control authority should 
be considered in‘the same manner as the immunity of a 
municipality or a county. Gallagher v. Albuquerque Metro. 
Arroyo Flood Control Auth., 1977-NMCA-029, 90 N.M. 
309, 563 P.2d 108, cert. denied, 90 N.M. 639, 597 P.2d 485. 

Quasi-municipality label not determinant. — The 
fact that the Albuquerque metropolitan arroyo flood; con- 
trol authority has the label of quasi-municipality does not 
determine whether it is immune from liability for its torts. 
Its immunity depends on whether its activity was govern- 
mental or proprietary; Nor does it necessarily follow that 
all of AMAFCA's activities would be proprietary if flood 
control activities were held to be proprietary. Gallagher 
v. Albuquerque Metro, Arroyo Flood Control Auth,, 1977- 
NMCA-029, 90 :N.M. 309,563 P.2d 103, cert. denied, 90 
N.M. 636, 567 P.2d 485. 

Categorization of activity as governmental or 
proprietary. — Whether the Albuquerque metropolitan 
arroyo. flood control authority's flood, control activities 
were governmental or proprietary was an appropriate 
consideration in a suit charging the authority with the 
negligent placing of a steel cable across a service road. 
Categorization of the activity or function, involved. is an 
approach followed in New. Mexico decisions. Gallagher 
v. Albuquerque Metro. Arroyo Flood Control Auth., 1977- 
NMCA-029, 90 N.M. 309, 563 P.2d 103, cert. denied, 90 
N.M.,636, 567 P.2d 485. 

Placing obstruction in service road as propri- 
etary ‘activity. — Placing a steel cable across a service 
road to prevent public travel on the road is more than 


the governmental activity of regulating the use of the 


road through traffic control devices; it is the placing of an 
obstruction in the service road, a proprietary activity for 


which Albuquerque metropolitan arroyo flood control au- 
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negligent failure to keep its; streets in a reasonably safe 
condition. Gallagher v. Albuquerque Metro, Arroyo Flood 
Control Auth., 1977-NMCA-029, 90 N.M. 309, 563 P.2d 
103, cert. denied, 90 N.M. 636, 567 P.2d 485. 
Indebtedness proposed by flood control author- 
ity is not one contracted by either a county, city, town or 
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village or school district, but is one imposed by a special 
quasi-municipal corporation under legislative authority. 
Albuquerque Metro. Arroyo Flood Control Auth. v. Swin- 
burne, 1964-NMSC-206, 74 N.M. 487, 394 P.2d 998. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control § 21. , 


72-16-6. Boundaries of authority. 


The boundaries of the authority are: 

A portion of Bernalillo county bounded on the north by the Sandoval county line and the Sandia 
pueblo grant boundary, on the east by the Cibola national forest boundary, on the south by the 
Isleta Indian pueblo grant and land boundary, and on the west by the approximate location of the 
drainage divide between the Rio Grande and the Rio Puerco watersheds, which is more particu- 
larly described as follows: 

Beginning at the northwest corner of the authority, which is the point of intersection of the 
boundary line common to Bernalillo and Sandoval counties and the west boundary of the town of 
Alameda grant; thence,.in an easterly direction along the boundary line common to Bernalillo and 
Sandoval counties for a distance of approximately 15.0 miles to the point of intersection of this line 
with the east boundary of the town of Alameda grant, which is a point on the north boundary of 
the authority; thence, in a southwesterly direction along the east boundary of the town of Alameda 
grant for.a distance of approximately 1.0 mile to its intersection with the south boundary of the 
Sandia pueblo grant, which is a point on the north boundary of the authority; thence, in a south- 
easterly direction along the south boundary of the Sandia pueblo grant for a distance of approxi- 
mately 7.5 miles to the point of intersection of this line with the line common to the boundaries of 
the Cibola national forest and the Elena Gallegos grant, which point is on the north boundary of 
the authority; thence, in a southeasterly direction along the boundary line common to the Cibola 
national forest and the Elena Gallegos grant for a distance of approximately 3.2 miles to the north- 
east corner of the authority; thence, in a southerly direction along the boundary common to the 
Cibola national forest and the Elena Gallegos grant for a distance of approximately 3.3 miles to a 
point on the east boundary of the authority; thence, in a westerly direction along the boundary line 
common to the Cibola national forest and the Elena Gallegos grant for a distance of approximately 
3.3 miles to the point of intersection of the west boundary line of the Cibola national forest and 
the south boundary line of the Elena Gallegos grant, which point is on the east boundary of the 
authority; thence, in a southerly direction along the west boundary of the Cibola national forest for 
a distance of approximately 13.4 miles to a point on the east boundary of the authority; thence, in 
a southerly direction along the boundary line dividing range 4 east and range 5 east, New Mexico 
principal meridian, for a distance of approximately 0.5 mile to the point of intersection of this line 
with the north boundary of the Isleta,pueblo grant, which point is the southeast corner of the au- 
thority; thence, in a westerly direction along the north boundary of the Isleta pueblo grant for a 
distance of approximately 16.1 miles to its intersection with the boundary line common to sections 
4 and 5, township 8 north, range 2 east, New Mexico principal meridian, which point is on the 
south boundary of the authority; thence, in a northerly direction along the boundary line common 
to sections 4 and 5, township 8 north, range 2 east, New Mexico principal meridian, for a distance 
of approximately 0.2 mile to the west quarter corner of section 4, township 8 north, range 2 east, 
New Mexico principal meridian, which point is on the south boundary of the authority; thence, in 
an easterly direction along the east-west center lines of sections 3 and. 4, township 8 north, range 
2 east, New Mexico principal meridian, for a distance of approximately 1.5 miles to the center of 
section 3, township 8 north, range 2 east, New Mexico principal meridian, which point is on the 
south boundary of the authority; thence, in a northerly direction along the north-south center line 
of section 3, township 8 north, range 2 east, New Mexico principal meridian, for a distance of 0.5 
mile to the north quarter corner of section 3, township 8 north, range 2 east, New Mexico principal 
meridian, which is a point on the south boundary of the Pajarito grant and. which point is on the 
south boundary of the authority; thence, in a westerly direction along the south boundary of the 
Pajarito grant for a distance of approximately 8.5 miles to a point 1800 feet east of mile post 4 on 
the Pajarito grant boundary, which point’is the southwest corner of the authority; thence, bearing 
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due north for a distance of 13.7 miles to the point of intersection with the north boundary of the 
town of Atrisco grant, which is a point on the west boundary of the authority; thence, in a north- 
easterly direction for a distance of approximately 1.6 miles to the southwest corner of the town of 
Alameda grant, which is a point on the west boundary of the authority; thence, in a northeasterly 
direction along the west boundary of the town of Alameda grant for a distance of 2.8 miles to its 
intersection with the boundary line common to Bernalillo and Sandoval counties, which point is 
the northwest corner and point of beginning of the authority; excepting therefrom, all lands owned 
by the United States and all pueblo lands included within these boundaries. 


History: 1953 Comp., § 75-36-6, enacted by Laws ANNOTATIONS 


1963, ch. 311, § 6; 1985, ch. 190, § 1. 
The 1985 amendment, effective June 14, 1985, substi- Am. Jur, 2d, A.L.R. and C.J.S. references. — 52A 
tuted "lands owned by the United States and all pueblo" C.J.S, Levees and Flood Control § 17. 


for "military reservation" near the end of the section and 
made minor grammatical changes. 


72-16-7. Provision for remonstrances. 


Within sixty days from the time this act goes into effect, a written, signed and acknowledged 
remonstrance against the acquiring of the flood control system provided for in Section 19 [72-16-19 
NMSA 1978] herein may be filed with the board hereinafter created by the owners of property of 
the value of at least thirty percent of the value of the property herein provided to be taxed, based 
upon the assessed valuation of said property for general taxes for the year preceding the year of 
making such remonstrance. If there is real estate in the authority that has not been separately 
assessed by the taxing authorities, the board shall value such real estate for the purpose of such 
remonstrance on the same basis of valuation as other real estate similarly situated that has been 
separately assessed. The board shall, as soon as possible, examine such remonstrance, if made, and 
canvass and pass upon and determine its sufficiency, and its action thereon shall be final. If the 
petition is found to contain the names of the owners of property of fifty percent of the total valua- 
tion of said real estate in the authority and is found to be sufficient, then the flood control system 
herein provided for shall not be acquired; provided, that no action under the terms of this act ['72- 
16-1 through 72-16-103 NMSA 1978] shall be delayed during the period of sixty days, perreRist that 
no bonds shall be apr be during said time. 


History: 1953 Comp., § 75-36-7, enacted by Laws ANNOTATIONS 


APPLE Re hat, fa Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control § 18. 


72-16-8. Board of directors. 


The governing body of the authority hereby created is a board of directors consisting of five 
qualified electors of the authority. All powers, rights, privileges and duties vested in or imposed 
upon the authority are exercised and performed by:-and’ through the board of directors; provided 
that the exercise of any executive, administrative and ministerial powers may be, by the board, 
delegated and redelegated to officers and employees of the authority. Except for the first directors 
appointed as provided for in Section 72-16-9 NMSA 1978, and except for any director chosen to 
fill an unexpired term, the term of each director runs for six years. Each director, subject to such 
exceptions, shall serve a six-year term, ‘and each director shall serve until a successor has been 
duly chosen and qualified. 


History: 1953 Comp., § 75-36-8, enacted by Laws changes; and after "as provided", added "for in Section 72- 
1963, ch. 311, § 8; 2018, ch. 79, § 103. 16-9 NMSA 1978", after "the term of each director", de- 
The 2018 amendment, effective July 1, 2018, removed leted "commences on the first day of January next follow- 
the provision related to the commencing and ending dates inga general election in the state and", and after "six-year 
of the terms of the first directors appointed and any direc- term", deleted “ending on the first day of January next 
tor chosen to fill an unexpired term, and made technical following a general election". 
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ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control § 21. 


72-16-9. Appointment of first board. 


When this act goes into effect, the governor shall forthwith appoint five qualified electors of the 
authority as the directors comprising the first board. They shall serve until their successors have 
been elected and qualified. Immediately upon their appointment the five directors shall meet, 
qualify and choose officers, as provided for organizational meetings thereafter in Section 13 [72- 
16-13 NMSA 1978] hereof. ; 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control § 22. 


History: 1953 Comp., § 75-36-9, enacted by Laws 
1963, ch. 311, § 9. 


72-16-10. Election of directors. 


A. Elections shall be held pursuant to the provisions of the Local Election Act [Chapter 1, Ar- 
ticle 22 NMSA 1978]. Directors shall be elected from single-member districts in which they reside. 
The board shall ensure that the districts remain contiguous, compact and as equal in population 
as is practicable, assessing the existing districts following each federal decennial census to ac- 
complish that objective. A redistricting shall be effective at the following regular board election. 
Incumbent board members whose residences are redistricted out of their districts may serve out 
their term of office. . 

B. The qualified electors of the authority shall elect similarly one or two qualified electors as 
directors to serve six-year terms as directors and as successors to the directors whose terms end 
following each election. Nothing may be construed as preventing qualified electors of the author- 
ity from single-member districts from being elected or reelected as directors to succeed themselves. 


History: 1953 Comp., § 75-36-10, enacted by Laws outdated provisions for electing board members; inserted 


1963, ch. 311, § 10; 2001, ch. 19, § 1; 2018, ch. 79, § 104. 

The 2018 amendment, effective July 1, 2018, provided 
that the election of directors shall be held pursuant to the 
Local Election Act, and made technical and conforming 
changes; in Subsection A, deleted "At each, general elec- 
tion" and added "Elections shall be held pursuant to the 
provisions of the Local Election Act"; and in Subsection B, 
after "directors whose terms end", deleted "on the first day 
of January next". 

The 2001 amendment, effective June 15, 2001, de- 


leted the first three sentences of the section, which were 


72-16-11. Nomination of directors. 


a new Subsection A and redesignated the remaining ma- 
terial as Subsection B; in Subsection B, inserted "any 
single-member district from" and deleted the former last 
two sentences of the Subsection, which explained how to 
choose a director in the event that there were one or two 
or more vacancies on the board. 


ANNOTATIONS 


Am, dur, 2d; AL.R. and ‘CJS. references.:-+ 524) 
C.J.S. Levees and Flood Control § 22. 


Written nominations of any candidate as director may be filed in accordance with the provisions 
of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. Each nomination of any candidate 
shall be signed by not less than fifty qualified electors who reside within the district for which the 
candidate has been nominated, shall designate the name of the candidate nominated and shall re- 
cite that the subscribers are qualified electors of the district for which the candidate is nominated 
and that the candidate designated is a qualified elector of the authority and resides within the 
district for which the candidate is nominated, No qualified elector may nominate more than one 
candidate for any vacancy. [ f | 


The 2018 amendment, effective July 1, 2018, provided 
that nominations of candidates for director of the Arroyo 
Flood Control Authority may be filed in accordance with 


History: 1953 Comp., § 75-36-11, enacted by Laws 
1963, ch. 811, § 11; 1985, ch. 190, § 2; 2001, ch. 19, § 2; 
2018, ch. 79, § 105. 
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the provisions of the Local Election Act, removed outdated 
language, and made technical and conforming changes; 
and deleted "Not later than forty-five days before a pro- 
posal to incur debt is first submitted to the taxpaying 
electors or at the first general election next following the 
effective date of the Arroyo Flood Control Act, whichever 
occurs first", after "may be filed", deleted "with the sec- 
retary of the board" and added "in accordance with the 
provisions of the Local Election Act", deleted "taxpaying" 
and added "qualified" preceding "elector" throughout the 
section, and deleted "If a candidate does not withdraw his 
name before the time established by the county for pur- 


poses of absentee ballots or as set forth in the Election 
Code, whichever is earlier, his name shall be placed on 


the ballot. For any election held after November 6, 1984, 
nominations shall be made by qualified electors in ac- 
cordance with the procedures and limitations of this sec- 
tion, except that such nominations shall be filed with the 


72-16-12. Filling vacancies on board. 


ALBUQUERQUE METROPOLITAN ARROYO FLOOD CONTROL 


72-16-14 


secretary of the board not later than the fourth Tuesday 
in June preceding the general election.". 

The 2001 amendment, effective June 15, 2001, in the 
second sentence, substituted "who reside within the dis- 
trict for which the candidate has been nominated" for "re 
gardless of whether or not nominated therein", inserted 
"of the district for which the candidate is nominated" fol- 
lowing "are taxpaying electors",.and inserted "and reside 
within the district for which they are nominated"; deleted 
the former third sentence, which read "No written nomi- 
nation may designate more qualified electors as candi- 
dates than there are vacancies"; and changed the deadline 


_ for candidates to withdraw his or her name from the bal- 


lot from ‘first publication of the notice of election". 

The 1985 amendment,effective June 14, 1985, substi- 
tuted "is first submitted to" for "shall be first submitted 
to" near the beginning of the section and added the last 
sentence, 


Upona vacancy occurring in the Hoasd by reason of death, change of residence, resignation or for 
any other reason, the governor shall appoint a qualified elector of the authority who resides within 
the district where the vacancy exists as successor to serve the unexpired term. 


History: 1953 Comp., § 75-36-12, enacted by Laws 
1963, ch. 311, § 12; 2001, ch. 19, § 3. 


The 2001 amendment, effective June 15, 2001, in- 
serted "who resides within the district where the vacancy 
exists". 


72-16-13. Organizational meetings. 


Except for the first board, each board shall meet on the first business day following the first 
day of the month that the term of office begins for members elected in the immediately preceding 
election at the office of the board within the authority. Each member of the board, before entering 
upon the member's official duties, shall take and subscribe on oath to support the constitution of 
the United States and the constitution and laws of New Mexico and to discharge faithfully and im- 
partially the duties of office to the best of the member's ability, which oath shall be filed in the of- 
fice of the secretary of state. Each director shall, before entering upon the director's official duties, 
give a bond to the authority in the sum of ten thousand dollars ($10,000) with good and sufficient 
surety, conditioned for the faithful performance of all of the duties of office, without fraud, deceit 
or oppression, and the accounting for all money and property coming into the director's hands and 
the prompt and faithful payment of all money and the delivering of all property coming into the 
director's custody or control belonging to the authority to the director's successors in office. Pre- 
miums on all bonds provided for in this section shall be paid by the authority, and all such bonds 
shall be kept on file in the office of the secretary of state. 


History: 1953 Comp., § 75-36-13, enacted by Laws 
1963, ch. 311, § 13; 2018, ch. 79, § 106. 


The 2018 amendment, effective July 1, 2018, changed | 


the schedule for the first meeting of the Arroyo Flood 


to the authority, and made technical) and conforming 
changes; and after "following the first day of", deleted 
"January in each odd-numbered year".and added "the 
month that the term of office begins for members elected 
in the immediately preceding election". 


Control Authority following the election of new members 


72-16-14. Board's a ee powers. 


The board may exercise the following powers: 

A. fix the time and place, at which its regular meetings will be held within the authority and 
provide for the calling and holding of special meetings; 

B. adopt and amend or otherwise modify bylaws and rules for procedure; 

C. select one director as chairman of the board and president of the authority, and another 
director as chairman pro tem of the board and president pro tem of the authority, and choose a 
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secretary and a treasurer of the board and authority, each of which two positions may be filled by 
a person who is, or is not, a director, and both of which positions may or may not, be filled by one 
person; 

D. prescribe by resolution a system of business eclininintiteitien and create all necessary y offices, 
and establish and reestablish the powers, duties, and compensation of all officers and employees; 

E.. require and fix the amount of all official bonds necessary or desirable and convenient in the 
opinion of the board for the protection of the funds and property of the authority, subject to the 
_provisions of Section 13 [72-16-13 NMSA 1978] hereof; . 

F. prescribe a method of auditing and allowing or rejecting claims and demands; 

G. provide a method for the letting of contracts on a fair and competitive basis for the construc- 
tion of works, any facility, or any project, or any interest therein, or the performance or ATS 
of labor, materials or supplies as required herein; 

H. ‘designate an official newspaper published in the authority in the English lanuate and direct 
additional publication in any newspaper where it deems that the public necessity may so require; ~ 

I. make and pass resolutions and orders on behalf of the authority not repugnant to the provi- 
sions of this act [72-16-1 through 72-16-103 NMSA 1978], necessary or proper for the government 
and management of the affairs of the authority, for the execution of the powers vested in the au- 
thority, and for carrying into effect the provisions of this act. 


History: 1953 Comp., § 75-36-14, enacted by Laws’ OME ANNOTATIONS 


Re ey Cnet at Sal Am. Jur. 2d, ALR. and C.J.S. references. — 52A 
C.J.S. Levees tried Flood Control § a ' 


72-16-15. Records of board. 


On all resolutions and orders, the roll shall be called, and the ayes ‘and noes shall be recorded. 
All resolutions and orders, as soon as may be after their passage, shall be recorded in a book kept 
for that purpose and be authenticated by the signature of the presiding officer of the board and the 
secretary. Every legislative act of the board of a general or permanent nature shall be by resolu- 
tion. The book of resolutions and orders is a public record. A record shall also be made of all other 
proceedings of the board, minutes of all meetings, certificates, contracts, bonds given by officers, 
employees, and any other agents of the authority, and all corporate acts, which record is also a 
public record. The treasurer shall keep strict and accurate accounts of all moneys received by and 
disbursed for and on behalf of the authority, in a permanent record, which is also a public record. 
Any permanent record of the authority shall be open for inspection by any qualified elector thereof, 
by any other interested person, or by any representative of the federal government or any public 
body. All records are subject to audit as provided by law for political subdivisions. 


History: 1953 Comp., § 75-36-15, enacted by Laws 
1963, ch. 311, § 15. 


72-16-16. Meetings of board. 


All meetings of the board shall be held within the authority and shall be open to the public’ No 
business of the board shall be transacted except at a regular or special meeting at which a quorum: 
consisting of at least three-fifths of the total membership of the board is present. Any action of the 
board requires the affirmative vote of a majority of the directors present and voting. A smaller 
number of directors than a quorum may adjourn from time to time and may compel the atten- 
dance of absent members in such manner and under such penalties as the board may provide. 


History: 1953 Comp., § 75-36-16, enacted by Laws Cross references, — For flood control generally, see 
1963, ch. 311, § 16. Chapter 4, Article 50 NMSA 1978. 
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72-16-16.1. Joint powers agreement authorized. 


A. The boundary of the authority shall be amended upon the signing of a binding joint pow- 
ers, agreement among the authority, the Sandia pueblo, the bureau of Indian. affairs of the United 
States department, of the interior, the United States department of the, interior, if applicable, the 
state highway and transportation department and any other necessary entities which provides for 
a plan for one hundred year flood protection for the area described. The agreement shall address 
ingress and access to Sandia pueblo lands, responsibilities for. study, planning, design, construc- 
tion, operation, maintenance, repair and other project-related considerations, obligations for fund- 
ing, legal and liability questions and other elements as may be appropriate: 

B. Upon approval of the joint powers agreement described in Subsection A of this section, the 
authority boundaries shall be changed to include privately owned.land within the Sandia pueblo 
along Edith boulevard north of Roy avenue, more specifically described as an irregular shaped 
‘tract of land beginning at Roy avenue:and the Atchison, Topeka and Santa Fe railroad right-of- 
way extending along the railroad tracks ina northeast direction approximately one-half mile to 
the Sandia pueblo grant line, then along that grant line in a southeast direction approximately 
one-quarter mile to Edith boulevard, then in a southeasterly direction along the Sandia pueblo 
grant line to Roy avenue and then west along Roy avenue to the point of beginning at the railroad 
right-of-way. 


History: 1978 Comp., § 72-16-16. 1, enacted by Laws | 
1989, ch. 361, § 1. 


72-16-17. Compensation of directors. 


Directors shall receive no compensation for their services as a director, officer, engineer, attor- 
ney, employee or other agent of the authority. Directors may be reimbursed for expenses incurred 
by them on authority business with approval of the board. 


History: 1953 Comp., § 15 -36- 17, enacted By Laws 
1963, ch. 311, § 17. 


72-16-18. Interest in contracts and property disqualifications. 


No director nor officer, employee or agent of the authority may be interested in any contract or 
transaction with the authority except in his official representative capacity or as provided, except 
for any contract of employment with the authority. Neither the holding of any office or employ- 
ment in the government of any public body or the federal government nor the owning of any 
property within the state, within or without the authority, may be deemed a disqualification for 
membership on the board or employment by the authority, nor a disqualification for compensation 
for services as an officer, employee or agent of the authority, except as provided in Section 17 (72- 
16-17 NMSA 1978] hereof. 


History: 1953 Comp., § 75-36-18, enacted by Laws 
1963, ch. 311, § 18. 


72-16-19. Flood control system; hearings thereon. 


The authority is hereby authorized, empowered and directed, subject to the provisions of Section 
7 [72-16-7 NMSA 1978] hereof, to acquire,-equip, maintain and operate a flood control system for 
the benefit of the authority and the inhabitants thereof, after the board has made such prelimi- 
nary studies and otherwise taken such’action as it determines to be necessary or desirable as pre- 
liminaries thereto. The flood control system consists of such facilities as the board may determine. 
When a’comprehensive program for the acquisition of the flood control system satisfactory to the 
board is available, it shall be tentatively adopted. The program need only describe the proposed 
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flood control system in general terms and not in detail. A»public hearing on the proposed program 
shall be scheduled, and notice of the hearing shall be given by publication. After the hearing and 
any adjournments thereof which may be ordered, the board may either require changes to be made 
in the program as the board may consider desirable, or the board may approve the program as pre- 
pared. If any substantial changes to the program are ordered:at any time, a further hearing shall 


be held ee to notice baa shall be given by publication. 


History: 1953 Comp., § 75-36-19, enacted by Laws 
1963, ch. 311, § 19. 


ANNOTATIONS 


Maintenance of flood control system as propri- 
etary activity. — The Albuquerque metropolitan arroyo 
flood control authority does not act for the public benefit 
generally, as distinguished from acting for its immediate 


and the inhabitants thereof. Thus, AMAFCA's mainte- 
nance of its flood control system was not a'governmental 


_ activity, but was proprietary, and AMAFCA could not in- 


terpose the defense of sovereign immunity to avoid liabil- 
ity for negligent acts in connection with the activity. Gal- 
lagher v. Albuquerque Metro. Arroyo Flood Control Auth., 
1977-NMCA-029, 90 N.M. 309, 563 P.2d 103, cert. denied, 
90 N.M. 636, 567 P.2d 485. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 


benefit and its private good since it operates and main- 


tains a flood control system for the benefit of the authority O.JiS. Levees and Flood Control § 24. 


72-16-20. Implementing powers. ) ; 


The board may: 

A. acquire, improve, equip, maintain and operate any project or facility for the control of flood 
and storm waters of the authority and the flood and storm waters of streams which have their 
sources outside of the authority but which streams and the flood waters thereof flow into the au- 
thority; 

B. protect from such floods or storm waters the watercourses, watersheds, public highways, life 
and property in the authority; 

C. exercise the right of eminent domain, either within or without the authority, i in the manner 
provided by law for the condemnation of private property for public use. 


History: 1953 Comp., § 75-36-20, enacted by Laws 
1963, ch. 311, § 20. 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references, — 52A 
C.J.S. Levees and Flood Control § 24. 


72-16-21. Protection of property rights. — 


It is hereby declared that the use of the property, lands, rights-of-way, easements or materials 
which may be condemned, taken or appropriated under the provisions of this act [72-16-1 through 
72-16-1083 NMSA 1978] is a public use subject to the regulation and control of the state in the 
manner prescribed by law; but nothing herein shall be deemed to authorize the authority or public 
body or person to divert the waters of any river, creek, stream, irrigation system, canal or, ditch 
from its channel to the detriment of any person, any public body or the federal government having 
any interest in such river, creek, stream, irrigation system, canal or ditch, or the waters thereof or 
therein, unless compensation is ascertained and paid therefor under the laws authorizing the tak- 
ing of private property for public use. 


History: 1953 Comp., § 75-36-21, enacted by Laws 
1963, ch. 311, § 21. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
‘Jur, 2d Levees and Flood Control §§ 7 to 11. 


72-16-22. Additional powers of the authority. 


The authority may exercise the following duties, privileges, immunities, rights, liabilities and 
disabilities appertaining to a public body politic and corporate and constituting a quasi-munici- 
pal corporation and political subdivision of the state established as an instrumentality exercising 
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public and essential governmental and proprietary functions to provide is the wae health, 
safety and general welfare: 

A. have perpetual existence and succession; 

B. adopt, have and use a corporate seal and alter the same'at allscears 

C. sue and be’sued and be a party to suits, actions and proceedings; 

D.. commence, maintain, intervene in, defend, compromise, terminate by settlement or oth- 
erwise, and otherwise participate in, and assume the cost: and expense of, any and all actions 
and proceedings now or hereafter begun and appertaining to'the authority, its board, its officers, 
agents or employees, or any of the authority's duties, privileges, immunities, rights, liabilities and 
disabilities, or the authority's flood control system, other property of the authority or any project; 

EK. enter into contracts and agreements, including contracts with the federal government, the 
state and any other public body; 

‘F. borrow money and issue securities evidencing any nidan to or amount due by the authority, 
provide for and secure the payment of any securities and the rights of the holders thereof, and 
purchase, hold and dispose of securities, as hereinafter provided; 

G, refund any loan*or obligation of the'authority and issue refunding securities to evidence 
such loan or obligation without any election; 

H. purchase, trade, exchange, encumber and “Agena! ig wean maintain and dispose of prop- 
erty and interests therein; 

I. levy and cause to be collected settee lad valorem) taxes on all property subject to property 
taxation within the authority; provided thatthe total tax levy, excluding any levy for the payment 
of any debt of the authority authorizedpursuant to the Arroyo Flood Control Act, for any fiscal 
year shall not exceed an aggregate total of fifty cents ($.50), or any lower amount required ‘by 
operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon this tax levy, for 
each one thousand dollars ($1,000) of net taxable value, as that term is defined in the Property Tax 
Code [Articles 35 through 38 of Chapter 7 NMSA‘1978], by certifying,‘on or before the fifteenth 
day of July in each year in which the board determines to levy a tax, to'the’ board of county com- 
missioners of Bernalillo county, or by such other date as the laws of the’ state may prescribe to 
such other body having authority to levy'taxes within each'county wherein the authority has any 
territory, the rate so fixed, with directions that, at the time and in the manner required by law for 
levying taxes for other purposes, such body having authority to levy taxes shall levy the tax upon 
the net taxable value of all property subject to property taxation within the authority, in addition 
to such other taxes as may be levied by such body, as provided in Sections 72-16-23 through 72-16- 
27 NMSA 1978. No taxes may be levied and collected for any purpose, ‘or any contract made, until 
a bond issue has been submitted to and approved by the qualified electors as hereinafter provided; 

J. hire and retain officers, agents, employées, engineers; attorneys and any other persons, per- 
manent or temporary, necessary or desirable to effect the purposes'hereof, defray any expenses 
incurred thereby in’ connection with the authority, and’ acquire office space; equipment, services, 
supplies, fire and extended coverage insurance, use and occupancy insurance, workers' compensa- 
tion insurance, property damage insurance, public liability insurance for the authority and its of- 
ficers, agents and employees, and other types of insurance, as the board may determine; provided, 
however, that no provision herein authorizing the acquisition of insurance shall be construed as 
waiving any immunity of the authority or visa sa ht officer or agent thereof and otherwise exist- 
ing under the laws of the state; 

K. condemn property for public use; | 

L. acquire, improve, equip, hold, operate, maintain ite dispose of a flood control sipauain; storm 
sewer facilities, project’and appurtenant works, or any interest therein, wholly within the author- 
ity, or partially within and partially without the authority, and wholly within, wholly without or 
partially within and partially without any public body all or any part of the area of which is situ- 
ated within the authority; 

M. pay or otherwise defray the cost of any project; » 

N. pay or otherwise defray and contract so to pay or defray, for any term not exceeding fifty 
years, without an election, except as hereinafter otherwise provided, the principal of, any inter- 
est on, and any other charges appertaining to, any securities or other obligations of the federal 
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government or any public body or person incurred in connection with any. such opniiiy So ac- 
quired by the authority; 

O. establish and maintain facilities within or without the authority, across or along any public 
street, highway, bridge, viaduct or other public right of way, or in, upon, under or over any vacant 
public lands, which public lands are now, or may become, the property of the state, or across any 
stream of water or water course, without first obtaining a franchise from the municipality, county 
or other public body having jurisdiction over the same; provided that the authority shall cooperate 
with any public body having such jurisdiction, shall promptly restore any such street, highway, 
bridge, viaduct or other public right of way to its former state of usefulness as nearly as may be 
and shall not use the same in isch manner as to impair, completely or unnecessarily the useful- 
ness thereof; 

P. deposit any money of the authority, subject to the Pear erneer in Article 8, Section! 4 of the 
constitution of New Mexico, in any banking institution within or without the state and secured in 
such manner and subject to such terms and conditions as the board may determine, with or with-: 
out the payment of any interest on any such deposit; 

Q. invest any surplus money in the authority treasury, including ich money in any sinking or 
reserve fund established for the purpose of retiring any securities of the authority, not required'for 
the immediate necessities of the authority, in its own securities or in federal securities, by diréct 
purchase of any issue of such securities, or part thereof, at oF original sale of the same, or by the. 
subsequent purchase of such securities; : 

R. sell any such securities thus purchased and held, from time to time; 

S. reinvest the proceeds of any such sale in other securities of the authority or‘in federal secu- 
rities, as provided in Subsection Q of this section; 

T. sellin season from time to time such securities thus aap. and held, so that the. pro- 
ceeds may be applied to the purposes for which the money. with which such sécurities were origi- 
nally purchased was placed in the treasury of the authority; 

U. accept contributions or loans from the federal government for ghain purpose of ahatuie the 
planning, acquisition, improvement, equipment, maintenance and operation of any enterprise in 
which the authority is authorized to engage, and enter into contracts and cooperate with, and ac- 
cept cooperation and participation from,.the federal government for these purposes; 

V. . enter, without any election, into joint operating or service contracts and agreements, acqui- 
sition, improvement, equipment or disposal contracts or other arrangements, for any term not ex- 
ceeding fifty years, with the federal government, any public body or any person concerning storm 
sewer facilities, or any project, whether acquired by the authority or by the federal government, 
any public body or any person, and accept grants and contributions from the federal government, 
any public body or any person in connection therewith; 

W. enter into and perform, without any election, when determined by the board. to be in the 
public interest and necessary for the protection of the public health, contracts and agreements, for 
any term not exceeding fifty years, with the federal government, any public body or any person for 
the provision and operation by the authority of storm sewer facilities; 

X. -enter into and perform, without any election, contracts and agreements with the federal 
government, any public body or any person for or concerning the planning, construction, lease or 
other acquisition, improvement, equipment, operation, maintenance, disposal, and the financing of 
any project, including any contract or agreement for any term not exceeding fifty years; 

Y. enter upon any land, make surveys, borings, soundings and examinations for the purposes 
of the authority, and locate the necessary works of any project and roadways and other rights of 
way appertaining to any project herein authorized; acquire all property necessary or convenient 
for the acquisition, improvement or equipment of such works; 

Z. cooperate with and act in conjunction with the state, or any of its sng Een officers, boards, 
commissions or departments, or with the federal government or any of its engineers, officers, 
boards, commissions or departments, or with any other public body or’any person in the acquisi- 
tion, improvement or equipment of any project for the controlling of flood or storm waters of the 
authority, or for the protection of life or property therein, or for any other works, acts or purposes 
provided for herein, and adopt and carry out any definite plan or system of work for any such pur- 
pose; 
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AA. cooperate with the federal government or any public amc by an agreement ye rn by 
which the authority may: 

(1) acquire and provide, volabieslt cost to dee operating eurtity, the land, setkardita and 
rights of way necessary for the acquisition, improvement or equipment of the flood control system 
or any project; 

(2) hold and save harmless the cooperating entity free abs any ais for damages aris- 
ing from the acquisition, improvement, equipment; maintenance and lap eeereinn of the flood control 
system or any project; 

(3) maintain and operate any project in accordance’ ier eer ataidins prescribed by the 
cooperating: entity; and 

(4) establish and enforce flood channel limits and regulations, if any, satisfactory to the 
cooperating entity; 

BB... carry on technical and other investigations of all kinds, oaks eh a a i collect data 
and make analyses, studies and inspections pertaining to control of floods, sewer facilities, and any 
project, both within and without the authority, and for this purpose the authority has the right of 
access through its authorized representative to all lands and premises within the state; 

. CC. have the right to provide from revenues or other available funds an adequate fund for the 
improvement and equipment of the authority's flood control’ system or of any parts of the works 
and properties of the authority; 

DD. prescribe and enforce reasonable rules and regulations for the prevention of further en- 
croachment upon existing defined waterways, by their enlargement or other modification, for ad- 
ditional waterway facilities to prevent flooding; 

EE. require any person desiring to make a connection to any storm miditor drain or flood control 
facility of the authority or to cause storm waters to be emptied into any ditch, drain, canal, floodway 
or other appurtenant structure of the authority firstly to make application to the board to ere the 
connection, to require the connection to be made in such manner as the board may direct; 

FF. refuse, if reasonably justified by the circumstances, permission to make any connection 
designated in Subsection DD or Subsection EE of this section; 

GG. make and keep records in connection with any project or otherwise espe the author- 
ity; 

HH. arbitrate’any differences arising in connection with any project or otherwise concerning 
the authority; . 

II. have the management, control and supervision PGP all thé business ae affairs appertaining 
to any project herein authorized, or otherwise concerning the authority, and of the acquisition, 
improvement, equipment, operation and maintenance of any such project; 

JJ. prescribe the duties of officers, agents, employees and other persons and fix their compen- 
sation; provided that the compensation of employees and officers shall be established at prevailing 
rates of pay for equivalent work; 

KK. enter into contracts of indemnity and guaranty, in such form as may be approved by the 
board, relating to or connected with the performance of any contract or agreement that the author- 
ity is empowered to enter into under the provisions hereof or of any other law of the state; 

LL. provide, by onus contract for any term not exceeding fifty years, or otherwise, without an 
election: 

(1) for the joint, use of personnel, equipment and facilities of the authority and any public 
body, including without limitation public buildings constructed by or under the supervision of the 
board of the authority or the governing body of the public body concerned, upon such terms and 
agreements and within such areas within the authority as may be determined, for the promotion 
and protection of health, comfort, safety, life, welfare and property of the inhabitants of the author- 
ity and any such public body; and . 

(2) for the joint employment of clerks, stenographers and other employees appertaining to 
any project, now existing or hereafter established in the authority, upon such terms and conditions 
as may be determined for the equitable apportionment of the expenses therefrom resulting; 

MM. . obtain financial statements, appraisals, economic feasibility reports and valuations of 
any type appertaining to any projector any property pertaining thereto; 
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NN. adopt’any resolution authorizing a project or the issuance of securities, or both, or other- 
wise appertaining thereto, or otherwise concerning the authority; 

OO. make and execute a mortgage, deed-of trust, indenture or other trust aridieigh apper- 
taining to.a project.or to any securities herein authorized; or to both, except as prance in Sula 
tion PP of this section and in Section 72-16-54 NMSA 1978; 

PP.» make all contracts, execute all instruments and do all things necessary or exhiéAient in 
the exercise of the powers granted herein, or in the performance of the authority's covenants or 
duties, or in order to secure the payment of its securities; provided that no encumbrance, mortgage 
or other pledge of property, excluding any money, of the authority is created thereby; and provided 
further that no property, excluding money, of the rar: ae is liable to be forfeited or taken i in pay- 
ment of such securities; fic \ 

QQ. have and exercise all rights and powers necessary or incidental to or implied from the spe- 


cific powers granted herein, which specific powers shall not be considered as a limitation upon ahy 
power necessary or appropriate to carry out the purposes and intent hereof; and . 
RR. exercise all or any part or combination of the powers herein granted. 


History: 1953 Comp., § 75-36-22, enacted by Laws 
1963, ch, 311, § 22; 1985, ch. 190, § 3; 1986, ch. 32, § 30; 
2018, ch. 79, § 107. 

The 2018 amendment, effective July 1, 2018, made 
minor technical changes throughout the section; in Sub- 
section I, deleted "taxpaying" and added "qualified" pre- 
ceding "electors"; in Subsection J, deleted "workmen's" 
and added "workers" preceding "compensation insur- 
ance"; in Subsection N, after "federal government", added 

"or"; in Subsection X, after "including", deleted "but. not 
necessarily limited to"; and in Subsection PP, after "and 
provided", added “farther that". 

The 1986 amendment, in Subsection I, substituted 
"property, subject. to property taxation" for "taxable prop- 
erty," inserted "excluding any levy for the payment of 
debt of the authority authorized pursuant to the Arroyo 
Flood Control Act", substituted "fifty cents ($.50), or any 
lower amount required by operation of the rate limitation 
provisions of Section 7-37-7.1 NMSA 1978 upon this tax 
levy, for each one thousand dollars ($1,000) of net taxable 
value, as that term is defined in the Property Tax Code" 
for "one-half of one mill, excluding any levy for the pay- 
ment of any debt of the authority authorized pursuant to 
the Arroyo Flood Control Act", "fifteenth day of July" for 
"first Monday in September," and "the tax upon the net 
taxable value of all property subject to property taxation" 
for "such tax upon the assessed valuation of all taxable 
property"; and made minor stylistic changes. 

The 1985 amendment, effective June 14, 1985, com- 


bined the former introductory paragraph and Subsection . 


A, deleting "powers" preceding "duties, privileges", .re- 


designated former Subsections B through SS as present * 


Subsections A through RR, substituted "pursuant to’ the 
Arroyo Flood Control Act" for "by the taxpaying electors 
of the authority" near the beginning, "Sections 72-16-23 
through 72-16-27 NMSA 1978" for "Sections 23 to 27 both 
inclusive, hereof", and "or any contract made" for “nor any 
contract made" and deleted "and after" preceding "a bond 
issue has been submitted to" in Subsection I, inserted 


"storm" preceding "sewer facilities" near the beginning 
of Subsection L, substituted "money" for "moneys" near 
the beginning of Subsection P, substituted "Subsection 
Q of this section" for "Subsection R hereof" at the end of 
Subsection S, inserted "storm" preceding "sewer facili- 
ties" near the middle of Subsection V and near the end of 
Subsection W, substituted "such works" for "said works" 
at the end of Subsection Y, substituted "Subsection DD 
or Subsection EE of this section" for "Subsection HE or 
Subsection FF of this section 22 hereof" at the end of Sub- 
section FF, substituted "provided in Subsection PP of this 
section and in Section 72-16-54 NMSA 1978" for "provided 


“herein in Subsection QQ ofthis section 22 and in Section 


54 hereof" at the end of Subsection OO, and substituted 
"authority" for "district" and "such securities" for "said se- 
curities" near the end of Subsection PP. 


ANNOTATIONS 


Authorized tax in reality assessment. — The tax 
authorized by Subsection J (now Subsection I) of this sec- 
tion is in reality an assessment because it is levied solely 
for ‘the purpose of operating the flood control system 
which enhances the value.of, protects, improves, and oth- 
erwise specially benefits only that portion of land included 
within the Albuquerque flood control authority. 1964 Op. 
Att'y Gen. No. 64-90 (rendered under prior law). 

While. this provision denominates the levy a "tax," it 
actually is not. It is a special assessment. 1965 Op. Att'y 
Gen. No. 65-182 (rendered under prior law). 

Tax not subject to constitutional limitation. — The 
"1/2 of one mill’ property tax (now $.50 for each $1,000 
of net taxable value) which the Albuquerque flood control 
authority may levy pursuant to Subsection J (now Subsec- 
tion I) of this section is not a general tax, but a benefit 
assessment, and hence is not subject to the 20 mill limita- 
tion of N.M. Const., art. VIII, § 2. 1964 Op. Att'y. Gen. No. 
64-90 (rendered under prior law). 

Am, Jur, 2d, A.L.R. and C.J.S. references. —’52A 
C.J,S. Levees and Flood Control § 24. 


72-16-23. Levy and collection of taxes. 


To levy and collect taxes, the board shall determine in each year the amount of money necessary 
to be raised by taxation, taking into consideration other sources of revenue of the authority, and 
shall fix a rate of levy, without limitation as to rate or amount, except for the limitation in Subsec- 
tion I of Section 72-16-22 NMSA 1978 and for any constitutional limitation, which, when levied 
upon the net taxable value, as that term is defined in the Property Tax Code [Chapter:7, Articles 
35 through 38 NMSA 1978], of all property subject to property taxation within the authority, and 
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together with other revenues, will raise the amount required by the’authority annually to supply 
funds for paying expenses of organization and the costs of acquiring, improving, equipping, oper- 
ating and maintaining any project or facility of the authority, and promptly to pay in full, when 
due, all interest on and principal of bonds and other securities of the authority, and in the event of 
accruing defaults or deficiencies, an additional levy may be made as provided in Section 72-16-24 
NMSA 1978. | 


History: 1953 Comp., § 75-36-28, enacted by Laws The 1985 amendment, effective June 14, 1985, sub- 
19638, ch. 311, § 23; 1985, ch. 190, § 4; 1986, ch. 32, § 31. stituted "Subsection I of Section 72-16-22 NMSA 1978" 
Cross references. — For constitutional property tax for "Subsection J of Section 22 hereof" near the beginning 
limits and exceptions,.see N.M. Const., art. VIII, § 2, and "Section 72-16-24 NMSA 1978" for "Section 24 hereof" 
The 1986 amendment substituted "the net taxable at the end of the section. 
value, as that term is defined in the Property Tax Code, of . 
all property subject to property taxation" for "every dollar ANNOTATIONS 
of assessed valuation of taxable property". Q Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 


C.J.S. Levees and Flood Control §§ 28 to.33. 


72-16-24. Levies to cover deficiencies. 


The board, in‘certifying annual levies, shall take into account the maturing indebtedness for 
the ensuing year as provided in its contracts, maturing securities and interest on securities, and 
deficiencies and defaults of prior years and shall make ample provision for the payment thereof. 
In case the money produced from such levies, together with other revenues of the authority, is not 
sufficient punctually to pay the annual installments of its contracts or securities, and interest 
thereon, and to pay defaults and deficiencies, the board shall make such additional levies of taxes 
as may be necessary for such purposes, and notwithstanding any limitations, except the limitation 
in Subsection I of Section 72-16-22 NMSA 1978, and any constitutional limitation, such taxes shall 
be made and continue to be levied until the indebtedness of the authority is fully paid. 


History: 1953 Comp., § 75-36-24, enacted by Laws The 1986 amendment substituted "Subsection I of 
1968, ch. 311, § 24; 1986, ch. 32, § 32. Section 72-16-22 NMSA 1978" for "Subsection J of Section 
a 22 hereof" and made minor stylistic changes. 


72-16-25. Sinking fund. 


Whenever any indebtedness has been incurred by the authority, it shall be lawful for the board 
to levy taxes and to collect revenue for the purpose of creating a reserve fund in such amount as 
the board may determine, which may be used to meet the obligations of the authority, for main- 
tenance and operating charges and depreciation, and to provide improvements for the authority. 


History: 1953 Comp., § 75-36-25, enacted by Laws 
1963, ch. 311, § 25. 


72-16-26. Manner of levying and collecting taxes. 


It is the duty of the body having authority to levy taxes within each county to levy the taxes pro- 
vided in Subsection I of Section: 72-16-22 NMSA 1978, and elsewhere in the Arroyo Flood Control 
Act [72-16-1 through 72-16-103 NMSA 1978]. It is the duty of all officials charged with collecting 
taxes to collect such taxes at the time and in the form and manner and with like interest and pen- 
alties as other general (ad valorem) taxes are collected, and when collected, to pay the same to the 
authority. The payment of such collection shall be made monthly to the treasurer of the authority 
and paid into the depository thereof to the credit of the authority. All general (ad valorem) taxes 
levied under that act, together with interest thereon and penalties for default in payment thereof, 
and all costs of collecting the same constitute until paid a perpetual lien on and against the prop- 
erty taxed, and such lien is on a parity with the tax lien of other general (ad valorem) taxes. 
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History: 1953 Comp., § 75-36-26, enacted by Laws ANNOTATIONS | 
1963, ch. 311, § 26; 1985, ch. 190, § 5. 

The 1985 Gendment efeativd June 14, 1985, substi- G i Jur. 2d, ae Bain sade references, — 52A 
tuted "Subsection I of Section 72-16-22 NMSA 1978, and J.S. Levees and Flood Control § 33... 


elsewhere in the Arroyo Flood Control Act" for "Subsec- . 
tion J, Section 22, hereof, and elsewhere in this act" near 
the end of the first sentence and "that act" for "this act" 
near the beginning of the fourth sentence. 


72-16-27. Delinquent taxes. 


If the general (ad valorem) taxes levied are not paid, then delinquent real property shall be aid 
at the regular tax sale for the payment of said taxes, interest and penalties, in the manner pro- 
vided by the statutes of the state for selling real property for the nonpayment of general taxes. If 
there are no bids at said tax sale for the property so offered, said property shall be struck off to the 
county, and the county shall account to the authority in the same manner as provided by law for 
accounting for school, town and city taxes. Delinquent personal property shall be distrained and 
sold as provided by law. 


History: 1953 Comp,, § 75-36-27, enacted by. Laws _.+ + ANNOTATIONS 


1963, ch. 311, § 27. 
Crosd téferonbal’ —'Rar wale of real property for'pay- Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 


ment of property taxes, see 7-38-65 NMSA 1978 et seq. C.J.S. Levees and Flood Control § 38. 


72-16-28. Elections. 


‘Each biennial election of directors, each election proposition to issue bonds and all other elec- 
tions shall be conducted i in accordance with the Local Election Act [Chapter 1, Article 22 NMSA 
1978]. 


History: 1953 Comp., § 75-36-28, enacted by Laws "at the time of the general election under the direction 
1968, ch. 311, § 28; 1985, ch, 190, § 6; 2018, ch. 79, § of the Bernalillo county clerk and", and after "in accor- 
108. dance with the", deleted "election laws of New Mexico" 

The 2018 amendment, effective July 1, 2018, provided and added "Local Election Act". 
that each biennial election of directors of the Arroyo Flood The 1985 amendment, effective June 14, 1985, de- 
Control Authority, each election proposition to issue bonds leted the former introductory paragraph and former Sub- 
and all other elections shall be conducted in accordance sections A and B, relating to the election of the qualified 
with the Local Election Act, and made technical and con- electors or taxpaying alettage of the authority, and added 
forming changes; and after "shall be conducted", deleted the present section, 


72-16-29. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 72-16- provisions. of former section, see the 2017 NMSA 1978 on 


29 NMSA 1978, as enacted by Laws 1963, ch. 311, § 29, NMOneSource.com. 
relating to election resolution, effective July 1, 2018. For 


72-16-30. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-16- provisions of former section; see the 2017 NMSA 1978 on 
30 NMSA 1978, as enacted by Laws 1963, ch. 311, § 30, | NMOneSource.com. 
relating to conduct of election, effective July 1, 2018. For 


72-16-31. Repealed. 


Repeals. — Laws 2018, ch. .79, § 175 repealed 72-16- provisions of former section, : see the 2017 NMSA 1978 on 
31 NMSA 1978, as enacted by Laws 1963, ch. 311, § 31, NMOneSource.com. 
relating to notice of election, effective July i 2018. For 
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72-16-32. 


72-16-32. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175,repealed 72- 16-32 


NMSA 1978, as enacted by Laws 1963, ch. 311, § 32, ‘Yelat- 
ing to polling places, effective July 1, 2018. For provisions 


72-16-33. Repealed. 


‘Repeals. — Laws 2018, ch. 79, § 175 repealed 72-16- 


33 NMSA 1978, as enacted by Laws 1963, ch. 311,.§ 33, 
relating to election supplies, effective July 1, 2018. For 


72-16-34. Repealed. 


Repeals, — Laws 2018, ch. 79, § 175 repealed 72-16- 


34 NMSA 1978, as enacted by Laws 1963, ch. 311, § 34, 
relating to election returns, effective July 1, 2018. For 


72-16-35. Dissolution of authority. 


ALBUQUERQUE METROPOLITAN ARROYO FLOOD CONTROL 


72-16-38 


of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


If a remonstrance is received pursuant to Section 72-16-7 NMSA 1978 denying the board the 
power to acquire a flood control system or if the first proposal for the issuance of bonds fails to re- 
ceive a favorable vote by a majority of the qualified electors voting thereon, the board shall proceed 


to dissolve the authority. _ 


History: 1953 Comp., § 75-36-35, enacted by Laws 
1963, ch. 311, § 35; 1985, ch. 190, § 12. 

The 1985 arecndlaiehti effective June 14, 1985, wes 
stituted "remonstrance is received" for "remonstrance be 


received" and "Section 72-16-7 NMSA 1978" for "Section 
7 hereof" near the beginning and "or" for "of" following 
"flood control system" and "fails to receive" for "shall have 
failed to receive" near the middle of the section, 


72-16-36. Filing of dissolution resolution. 


Within thirty days after the effective date of any resolution dissolving the authority, the secre- 
tary shall file a copy of the resolution in the office of the county clerk and shall cause to be filed an 
additional copy of the resolution:in the office of the secretary of state, which filings shall be with- 
out fee and be otherwise in the;same manner as articles of incorporation are required to be filed 
under the laws of the state. :.s 


History: 1953 Comp., § 75-36-36, enacted by Laws 
1963, ch. 311, § 36. 


72-16-37. Disposition of property, funds and taxes of authority. 


All property and all funds remaining in the treasury of the authority, so dissolved shall be sur- 
rendered and transferred to the county in which the authority is located and shall become a part 
of the general fund of the county. 


History: 1953 Comp., § 75-36-37, enacted by Laws 
1963, ch. 311, § 37. 


72-16-38. Powers of public bodies. 


The governing body of any municipality, federally authorized Indian pueblo or tribe or other 
public body, upon its behalf and in its name, for the purpose of aiding and cooperating in the de- 
termination of any authority boundary or any project herein authorized, upon the terms and with 
or without consideration and with or without an election,.as the governing body determines, may 
exercise the following powers: 
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A. sell, lease, loan, donate, grant, convey, assign, transfer and otherwise dispose to the authority, 
sewer facilities or any other property, or any interest therein, appertaining to a flood control system; 

B. make available for temporary use or otherwise dispose to the authority of any machinery, 
equipment, facilities and other property, and any agents, employees, persons with professional 
training, and any other persons, to effect the purposes hereof. Any such property and persons 
owned or in the employ of any public body while engaged in performing for the authority any 
service, activity or undertaking herein authorized, pursuant to contract or otherwise, shall have 
and retain all of the powers, privileges, immunities, rights and duties of, and shall be deemed to be 
engaged in the service and employment of such public body, notwithstanding such service, activity 
or undertaking is being performed in or for the authority; 

C. enter into any agreement or joint agreement between or among the federal government, the 
authority and any other public body, or any combination thereof, extending over any period not ex- 
ceeding fifty years, which is mutually agreed [to] thereby, notwithstanding any law to the contrary, 
respecting action or proceedings appertaining to any power herein granted, and the use or joint 
use of any facilities, project or other property herein authorized; 

D. sell, lease, loan, donate, grant, convey, assign, transfer or pay over to the authority any facili- 
ties or any project herein authorized, or any part thereof, or any interest in real or personal prop- 
erty, or any funds available for acquisition, improvement or equipment purposes, including the 
proceeds of any securities previously or hereafter issued for acquisition, improvement or equip- 
ment purposes which may be used by the authority in the acquisition, improvement, equipment, 
maintenance or operation of any facilities or project herein authorized; 

E. transfer, grant, convey or assign and set over to the authority any contracts which may have 
been awarded by the public body for the acquisition, improvement or equipment of any project not 
begun or if begun, not completed; 

F. budget and appropriate, and each municipality or other public body i is hereby required and 
directed to budget and appropriate, from time to time, general (ad valorem) tax proceeds, and 
other revenues legally available therefor to pay all obligations arising from the exercise of any 
powers herein granted as such obligations shall accrue and become due; 

G. provide for an agency, by any agreement herein authorized, to administer or execute that or 
any collateral agreement, which agency may be one of the ah to the a Hgeaw ae or a commis- 
sion or board constituted pursuant to the agreement; 

H. provide that any such agency shall possess the common power specified in the Achlealeterily 
and may exercise it in the manner or according to the method provided in the agreement. Such 
power is subject to the restrictions upon the manner of exercising the power of any one of the con- 
tracting parties, which party shall be designated by the agreement; and 

I. continue any agreement herein authorized for a definite term not exceeding fifty years, or 
until rescinded or terminated, which agreement may provide for the ‘méthod by which it may be 
rescinded or terminated by any party. 


History: 1953 Comp., § 75-36-38, enacted by Laws * The 1989 amendment, effective June 16, 1989, in the 
1963, ch. 311, § 38; 1989, ch. 361, § 2. introductory paragraph, inserted "federally authorized 
Bracketed material. — The bracketed material was Indian pueblo or tribe" and "the determination of any au- 


inserted by the compiler and is not part of the law. thority boundary or" and, in Subsection H, made a minor 
stylistic change. 


72-16-39. Effect of extraterritorial functions. 


All of the powers, privileges, immunities and rights, exemptions from laws, ordinances and rules, 
all pension, relief, disability, workmen's compensation, and other benefits which apply to the activ- 
ity of officers, agents or employees of the authority or any such public body when performing théir 
respective functions within the territorial limits of the respective public agencies apply to them to 
the same degree and extent while engaged i in the performance of any of their functions and duties 
pe aE sh See 


History: 1953 Comp., § 75-36-39, enacted by Laws 
1963, ch. 311, § 39. 
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72-16-40. Forms of borrowing. 


Upon the conditions and under the circumstances set forth in this act [72-16-1 through 72-16- 
103 NMSA 1978], the authority, to carry out the purposes hereof, from time to time may borrow 
money to defray the cost of any project, or any part thereof, as the board may determine, and issue 
the following securities to evidence such borrowing: 


A. notes; 
B. warrants; 
C. bonds; 
D. temporary bonds; and 
E. interim debentures. 
History: 1953 Comp., § 75-36-40, enacted by Laws quasi-municipal corporation under legislative authority, 
1963, ch. 311, § 40. Albuquerque Metro. Arroyo Flood Control Auth. v. Swin- 
burne, 1964-NMSC-206, 74 N.M. 487, 394 P.2d 998. 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Indebtedness proposed by flood control author- Jur. 2d Public Securities and Obligations §§ 9 to 23. 
ity is not one contracted by either a:county, city, town or 94 C.J.S. Waters §§ 322 to 331. 


village or school district, but is one imposed by a special 


72-16-41. Issuance of notes. 


The authority is authorized.to borrow money without an election in anticipation of taxes or 
other revenues, or both, and to issue notes to evidence the amount. so borrowed. 


History: 1953 Comp., § 75-36-41, enacted by Laws ANNOTATIONS 


4 
TORS oho itas ab Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 24. 
64 C.J.S. Municipal Corporations § 1905. 


72-16-42. Issuance of warrants. 


The authority is authorized to defray the cost of any services, or supplies, equipment or other 
materials furnished to or for the benefit of the authority by the issuance of warrants to evidence 
the amount due therefor, without an election, in anticipation of taxes or other revenues, or both. 


History: 1953 Comp., § 75-36-42, enacted by Laws ANNOTATIONS 


speak ih it aos Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations § 24. 
64 C.J.S. Municipal Corporations § 1905. 


72-16-43. Maturities of notes and warrants. 


Notes and warrants may mature at such time or times not exceeding one year from the respec- 
tive dates of their issuance as the board may determine. They shall not be extended or funded ex- 
cept by the issuance of bonds or interim debentures in compliance with Sections 44 or 46 [72-16-44 
or 72-16-46 NMSA 1978] hereof. 


History: 1953 Comp., § 75-36-48, enacted by Laws 
1963, ch. 311, § 43. 


72-16-44. Issuance of bonds and incurrence of debt. 


The authority is authorized to borrow money in anticipation of taxes or other revenues, or both, 
and to issue bonds to evidence the amount so borrowed. No bonded indebtedness or any other 
indebtedness not payable in full within one year, except for interim debentures as provided in 
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Sections 72-16-46 and 72-16-89 through 72-16-91 NMSA 1978, shall be created by the authority 
without first submitting a proposition of issuing the bonds to the qualified electors of the author- 
ity and being approved by a majority of electors voting at an election held for that purpose in ac- 
cordance with Sections 72-16-28 through 72-16-34 NMSA 1978 and all laws-amendatory thereof 
and supplemental thereto. Bonds so authorized may be issued in ohe series or more and may 
mature at such times not exceeding forty years from their issuance as the board may determine. 
The total of all outstanding indebtedness at any one time shall not exceed eighty: million dollars 
($80,000,000) without prior approval of the state legislature. 


History: 1953 Comp., § 75-36-44, enacted by Laws indebtedness" and "Sections’ 72-16-46' and 72-16-89 


1963, ch. 311, § 44; 1973, ch. 171, § 1; 1985, ch. 190, § through 72-16-91 NMSA 1978" for "Sections 46, 89, 90 
13; 1997, ch. 87, § 1; 2007, ch. 352, § 1. and 91 hereof" near the beginning, "qualified electors" for 
The 2007 amendment, effective June 15, 2007, "taxpaying electors" near the middle, and "Sections 72- 
increased the maximum total indebtedness from 16-28 through 72-16-34 NMSA 1978" for "Sections 28 to 
$40,000,000 to $80,000,000. 34, both inclusive of this act" near the end of the second 
The 1997 amendment, effective June 20, 1997, sub- sentence, 
stituted "forty million dollars ($40,000,000)" for "twenty 
million dollars ($20,000,000)" in the last sentence, ,ANNOTATIONS 
The 1985 amendment, effective June 14, 1985, sub- Am. Jur. 2d, A.L:R. and C.J.S, references. — 64 Am. 
stituted "or any other indebtedness" for "nor any other Jar 0d Public Searitiae and Obligations § 24. 


72-16-45. Issuance of temporary bonds. 


The authority is authorized to issue temporary bonds, pending preparation of definitive bond or 
bonds and exchangeable for the definitive bond or bonds when prepared, as the board may deter- 
mine. Each temporary bond shall set forth substantially the same conditions, terms and provisions 
as the definitive bond for which it is exchanged. Each holder of any such temporary security shall 
have all the rights and remedies which he would have as a holder of the definitive bond or bonds. 


History: 1953 Comp., § 75-36-45, enacted by Laws 
1963, ch. 311, § 45. 


72-16-46. Issuance of interim debentures. 


The authority is authorized to borrow money and to issue interim debentures evidencing "ton- 
struction" or short-term loans for the acquisition or improvement and equipment of the flood con- 
trol system or any project in supplementation of long term financing and the issuance of bonds, as 
provided in Sections 89, 90, and 91 [72-16-89 through 72-16-91 NMSA 1978] hereof. 


History: 1953 Comp., § S646, enacted by Laws 
1963, ch. 311, § 46. 


72-16-47. Payment of securities. 


All securities issued by the authority shall be authorized by resolution. The authority may 
pledge its full faith and credit for the payment of any securities herein authorized, the interest 
thereon, any prior redemption premium or premiums, and any charges appertaining thereto. Se- 
curities may constitute the direct and general obligations of the authority. Their payment may be 
secured by a specific pledge of tax proceeds and other revenues of the authority (in this act [72- 
16-1 through 72-16-103 NMSA 1978] sometimes referred to as "revenues" of the authority) as the 
board may determine. . 


History: 1953 Comp., § 75-36-47, enacted by Laws °°. ANNOTATIONS 


1963, ch, 311, § 47. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
dur. 2d Public Securities and Obligations § 24. 
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72-16-48. Additionally secured securities. «© 


The board, in connection with such additionally secured securities, in the resolution authorizing 
their issuance or other instrument appertaining thereto, may pledge all or a portion of such rev- 
enues (subject to any prior pledges) as additional security for such payment of said securities, and 
atits option may deposit.such revenues in a fund created to pay the securities or eréatedt to secure 
additionally their payment. 


History: 1953 Comp., § 75-36-48, enacted by Laws 
1963, ch. 311, § 48. 


72-16-49. Pledge of revenues. 


Any such revenues pledged directly or as additional security for the payment of securities of 
any one issue or series which revenues are not exclusively pledged therefor, may subsequently be 
pledged directly or as additional security, for the payment of the securities of one or more issue or 
series subsequently authorized. 


History: 1953 Comp., § 75-36-49, enacted by Laws 
1963, ch. 311, § 49. 


72-16-50. Ranking among different issues. 


All securities of the same issue or series shall, subject to the prior and superior rights of out- 
standing securities, claims and other obligations, have a prior, paramount and superior lien on 
the revenues pledged for the payment of the securities over and ahead of any lien thereagainst 
subsequently incurred of any other securities; provided, however, the resolution authorizing, or 
other instrument appertaining to, the issuance of any securities may provide for the subsequent 
authorization of bonds or other securities the lien for the payment of which on such revenues is 
on a parity with the lien thereon of the subject securities upon such conditions and subject to such 
limitations as said resolution or other instrument may provide. 


History: 1953 Comp., § 75-36-50, enacted by Laws 
1963, ch. 311, § 50. 


72-16-51. Ranking among securities of same issue. 


All securities of the same issue or series shall be equally and ratably secured without priority by 
reason of number, date of maturity, date of securities, of sale, of execution, or of delivery, by a lien 
on said revenues in accordance with the provisions of this act [72-16-1 through 72-16-1083 NMSA 
1978] and the resolution authorizing, or other instrument appertaining to, said securities, except 
to the extent such resolution or other instrument shall otherwise expressly provide. 


History: 1953 Comp., § 75-36- 51, enacted by Laws 
1963, ch. 311, § 51, 
72-16-52. Payment recital in securities. 


Each security issued hereunder shall recite in substance that the security and the interest 
thereon are payable solely from the revenues or other moneys pledged to the payment thereof. 
Securities specifically pledging the full faith and credit of the authority for their payment shall so 
state. 


History: 1953 Comp., § 75-36-52, enacted by Laws 
1963, ch. 311, § 52. 
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72-16-53. Incontestable recital in securities. : “bi 


Any resolution authorizing, or other instrument appertaining to, any securities hereunder may 
provide that each security therein authorized shall recite that it is issued under authority hereof. 
Such recital:shall conclusively impart full compliance with all of the provisions hereof, and all'se- 
curities issuedcontaining such recital shall be incontestable for any cause whatsoever ate Magix 
delivery for value. ) . ) 


History: 1953 Comp., § 75-36-53, enacted by Laws ANNOTATIONS 


be Si ark tae Pe Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 
C.J.S. Municipal Corporations §§ 1967, 1968. 


72-16-54. Limitations upon payment of secupitios: 


The payment of Reuters shall not be secured by an encumbrance, mortgage, or other sleage of 
property of the authority, except for revenues, income, tax proceeds and other moneys pledged for 
the payment of securities. No property of the authority, subject to said exception, shall be liable to 
be forfeited or taken in payment of the securities. 


History: 1953 Comp., § 75-36-54, enacted by Laws ANNOTATIONS 


im tas) hag Am, Jur. 2d, A.L.R. and CJS. references. — 64 Am. 
Jur, 2d Public Securities and Obligations § 199. 


72-16-55. Limitations upon incurring any debt. 


- Nothing in this act [72-16-1 through 72-16-103 NMSA 1978] contained shall be construed as 
creating or authorizing the creation of an indebtedness on the part of any municipality or other 
public body included in the authority, or Soa ial located. 


History: 1953 Comp., § 75-36-55, enacted by Laws 
1963, ch. 311, § 55. 


72-16-56. Security details. 


Any securities herein authorized to be issued shall bear the date or dates, shall be in the de- 
nomination or denominations, shall mature at the time or times but in no event exceeding forty 
years from their date or any shorter limitation herein provided, shall bear interest which may be 
evidenced by one or two sets of coupons, payable annually or semiannually, except that the first 
coupon or coupons, if any, appertaining to any security may represent interest for any period not 
in excess of one year, as may be prescribed by resolution or other instrument; and the securities 
and any coupons shall be payable in the medium of payment at any banking institution or other 
place or places within or without the state, including but not limited to the office of the treasurer of 
the county in which the authority is located wholly or in part, as determined by the board, and the 
securities at the option of the board may be in one or more series, may be made subject to prior re- 
demption in advance of maturity in the order or by lot or otherwise at the time or times without or 
with the payment of the premium or premiums not exceeding six percent of the grt ee amount 
of each security so redeemed, as determined by the board. 


History: 1953 Comp., § 75-36- 56, enacted by Laws The 1983 amendment substituted "interest which 
1963, ch. 311, § 56; 1983, ch. 265, § 49. may" for "interest at a rate or rates not exceeding six per- 
cent per annum; which interest" and inserted "if any." 
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72-16-57. Capitalization of costs. 


Any resolution authorizing the issuance of securities or other instrument.appertaining thereto 
may capitalize interest on any securities during any period of construction or other acquisition 
estimated by the board and one year thereafter and any other cost of any project, by providing for 
the payment of the amount capitalized from the proceeds of the securities. 


History: 1953 Comp., § 75-36-57, enacted by Laws 
1963, ch. 311, § 57. 


72-16-58. Other security details. 


Securities may be issued in such manner, in such form, with such recitals, terms, covenants and 
conditions and with such other details as may be provided by the board in the resolution authoriz- 
ing the securities, or other instrument appertaining thereto, except.as herein otherwise provided. 


History: 1953 Comp., § 75-36-58, enacted by Laws The 1983 amendment rewrote the section. 
1963, ch. 311, § 58; 1983, ch. 265, § 50. 


72-16-59. Reissuance of securities. 


Any resolution authorizing the issuance of securities or any other instrument appertaining 
thereto may provide for their reissuance in other denominations in negotiable or nonnegotiable 
form and otherwise in such manner and form as the board may determine. 


History: 1953. Comp., § 75-36-59, enacted by Laws 
1963, ch. 311, § 59. 


72-16-60. Negotiability. 


Subject to. the payment provisions herein specifically provided, said notes, warrants, bonds, any 
interest coupons thereto attached, temporary bonds, and interim debentures shall be fully nego- 
tiable within the meaning of and for all the purposes of the Uniform Commercial Code [Chapter 
55 NMSA 1978], except as the board may otherwise provide; and each holder of such security, or 
of any coupon appertaining thereto, by accepting such security or coupon shall be conclusively 
deemed to. have agreed that such security or coupon (except as otherwise provided) is and shall be 
fully negotiable, within the meaning and for all purposes of said code. 


History: 1953 Comp., § 75-36-60, enacted by Laws ANNOTATIONS 


1P88 eh 511.8 $9: . Am. Jur. 2d,.A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 23, 33. 
11 C.J.S. Bonds § 65 et seq.; 64 C.J.S. Municipal Corpo- 
rations §§ 1950 to 1952. 


72-16-61. Single bonds. 


Notwithstanding any other provision of law, the board in any proceedings authorizing securities 
hereunder: 

A. may provide for the initial issuance of one or more securities (in this Section 61 called 
"bond") aggregating the-amount of the entire issue, ora designated portion thereof; 

‘B. may make such provisions for installment so ba of the principal eimnount of any such 
bond as it may consider desirable; 

C. may provide for the making of any such bond payable to bearer or otherwise, registrable as 
to principal or as to both principal and interest, and where interest accruing thereon is not repre- 
sented by interest coupons, for the endorsing of payments of interest on such bonds; 
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D. may further make provision in any such proceedings for the manner and circumstances in 
and under which any such bond may in the future, at the request of the holder thereof, be con- 
verted into securities of smaller denominations, which securities of smaller denominations may in 
turn be either coupon bonds or bonds registrable as to'principal, or principal and interest, or both. 


History: 1953 Comp., § 75-36-61, enacted by Laws . ‘ if 
1968, ch. 311, § 61. 


72-16-62. Lost or destroyed securities. 


If lost or completely destroyed, any security may be reissued in the form and tenor of the lost or 
destroyed security upon the owner furnishing, to the satisfaction of the board: 

A. proof of ownership; 

B. proof of loss or destruction; | 

C. asurety bond in twice the face amount of the security and any coupons; and 

D. payment of the cost of preparing and issuing the new security. 


History: 1953 Comp., § 75-36-62, enacted by Laws ANNOTATIONS 


eee Onda ee. Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 298, 


72-16-63. Execution of securities. 


Any security shall be executed in the name of and on behalf of the authority and signed by the 
chairman of the board, with the seal of the authority affixed thereto and attested by the secretary 
of the authority, except for securities issued in book entry or similar form without the delivery of 
physical securities. 


History: 1953 Comp., § 75-36-63, enacted by Laws ANNOTATIONS 
1968, ch. 311, § 63; 1983, ch. 265, § 51. 

The 1983.amendment added the language at the end Am. Jur, 2d, A.L.R. and C.J.S, references, — 64 Am. 
of the section beginning with "except for securities." Jur. 2d Public Setvirities and Obligations §§ 186 to 189. 


11 C.J.S. Bonds § 14, 


72-16-64. Interest coupons. 


Except for any bonds which are registrable for payment of interest, interest coupons payable to 
bearer and appertaining to the bonds shall be issued and shall bear the original or facsimile signa- 
ture of the chairman of the board. 


History: 1953 Comp., § 75-36-64, enacted by Laws ANNOTATIONS 


1963, ch. 311, § 64. 
a > Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 444. 


72-16-65. Facsimile signatures. 


Any of said officers, after filing with the secretary of state his manual signature certified by him 
under oath, may execute or cause to be executed with a facsimile signature in lieu of his manual 
signature any security herein authorized; provided, that such a filing is not:a,condition of execution 
with a facsimile signature of any interest coupon and provided that at least one signature required 
or permitted to be placed on each such security (excluding any interest coupon) shall be manually 
subscribed. An officer's facsimile signature has the same legal effect as his manual signature. 


History: 1953 Comp., § 75-36-65, enacted by, Laws Cross references. — For Uniform Facsimile Signa- 
1963, ch. 311, § 65. ture of Public Officials Act, see Chapter 6, Article 9 NMSA 
1978. 
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72-16-66. Facsimile seal. 


The secretary of the authority may cause the seal of the district to be printed, engraved, stamped 
or otherwise placed in facsimile on any security. The facsimile seal has the same legal effect as the 
impression of the seal. 


History: 1953 Comp., § 75-36-66, enacted by Laws 
1963, ch. 311, § 66. 


72-16-67. Signatures of predecessors in office. 


The securities and any coupons bearing the signatures of the officers in office at the time of the 
signing thereof shall be the valid and binding obligations of the authority, notwithstanding that 
before the delivery thereof and payment therefor, any or all of the persons whose signatures ap- 
pear thereon shall have ceased to fill their respective offices. 


History: 1953 Comp., § 75-36-67, enacted by Laws ANNOTATIONS 


1963, ch. 311, § 67. 
f 3 Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 190. 


72-16-68. Facsimile signatures of predecessors. 


Any officer herein authorized or permitted to sign any security or interest coupon, at the time 
of its execution and of the execution of a signature certificate, may adopt as and for his own fac- ~ 
simile signature the facsimile signature of his predecessor in office in the event that such facsimile 
signature appears upon the security or coupons appertaining thereto, or upon both the ecurity 
[security] and such coupons. 


History: 1953 Comp., § 75-36-68, enacted by Laws Bracketed material. — The bracketed material: was 
1963, ch. 311, § 68. inserted by the compiler and is not part of the law. 


72-16-69. Repurchase of securities. 


The securities may be repurchased by the authority out of any funds available for such purpose 
from the project to which they pertain at a price of not more than the principal amount thereof and 
accrued interest, plus the amount of the premium, if any, which might on the next redemption date 
of such securities be paid to the holders thereof if such securities should be called for redemption 
on such date pursuant to their terms, and all securities so repurchased:shall be cancelled. 


History: 1953 Comp., § 75-36-69, enacted by Laws ANNOTATIONS 


VARS ob 81 4) 582; - Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 251. 
11 C.J.S. Bonds § 54; 64 C.J.S. Municipal Corporations 
§ 1954. 


72-16-70. Customary provisions. 


The resolution authorizing the securities or other instrument appertaining thereto may contain 
any agreement or provision customarily contained in instruments securing securities, including 
without limiting the generality of the foregoing, covenants designated in Section 76 [72-16-76 
NMSA 1978] hereof. md é | 


History: 1953 Comp., § 75-36-70, enacted by Laws 
1963, ch. 311,§ 70. _ . 
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72-16-71. Sale of securities. 


Any securities herein authorized, except for warrants not issued for cash and except for tem- 
porary bonds issued. pending preparation of definitive bond or bonds, shall be sold at public or 
private sale at, above or below par at a net effective interest rate not exceeding the maximum net 
effective interest rate permitted by the Public Securities Act [6-14-1 es 6-14-3 NMSA 1978], 
as hereafter amended and supplemented. 


History: 1958 Comp., § 75-36-71, enacted by Laws ANNOTATIONS 


1963, ch. 311, § 71; 1983, ch. 265, § 52. ‘ 
1 ; ' Am. Jur. 2d A.L.R. and C.J.S. references, ae 64:Am, 
A yp BE BERN Ly Jur. 2d Public Securities and Obligations §§ 218, 228. 
64 C.J.S, Municipal Corporations § 1930. 


72- 16-72. Sale discount or commission prohibited, 


No discount (except as hereinabove pravided) or commission shall be allowed or paid ¢ on or for 
any security sale to any purchaser or bidder, directly or indirectly; but nothing herein contained 
shall be construed as prohibiting the board from employing legal, fiscal, engineering and other 
expert services in connection with any project or facilities herein authorized and with the authori- 
zation, issuance and sale of securities. 


History: 1953 Comp., § 75-36-72, enacted by Laws ANNOTATIONS 


TRACT Cy Bey Am: Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations §§ 230, 235. 
64 C.J.S. Municipal Corporations § 1932. 


72-16-73. Application of proceeds. 


All moneys received from the issuance of any securities herein authorized shall be used solely 
for the purpose (or purposes) for which issued and the cost of any project thereby delineated. Any 
accrued interest and any premium shall be applied to the payment of the interest on or the prin- 
cipal of the securities, or both interest and principal, or shall be deposited in a reserve therefor, as 
the board may determine. 


History: 1953 Comp., § 75-36-73, enacted by Laws 
1963, ch. 311, § 73. 


72-16-74. Use of unexpended proceeds. 


Any unexpended balance of such security proceeds remaining after the completion of the acqui- 
sition or improvement and equipment of the project or the completion of the purpose or purposes 
for which such:securities were issued shall be paid immediately into the fund created for the pay- 
ment of the principal of said securities and shall be used therefor, subject to the provisions as to 
the times and methods for their payment as stated in the securities and the proceedings authoriz- 
ing or otherwise appertaining to their issuance, or so paid into a reserve therefor. 


History: 1953 Comp., § 75-36-74, enacted by Laws 
1963, ch, 311, § 74. 


72-16-75. Validity unaffected by use of proceeds. 


The validity of said securities shall not be dependent on nor affected by the validity or regularity 
of any proceedings relating to the acquisition or improvement and equipment of the project or the 
proper competion [completion] of any project for which the securities are issued. The purchaser or 
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purchasers of the securities shall in no manner be responsible for the application of the proceeds 
of the securities by the authority or Ep) of its officers, agents and Empty sees: 


History: 1953 Comp., § 75-36-75, enacted by Laws Bracketed eendeotedl — The bidita material was 
1963, ch. 311, § 75. inserted by the compiler and is not part of the law. 


72-16-76. Covenants in security proceedings. 


Any resolution, or trust indenture authorizing the issuance of securitiees [securities] or any 
other instrument appertaining thereto may contain covenants and other provisions (notwith- 
standing such covenants and provisions may limit the exercise of powers conferred hereby), in 
order to secure the payment of such securities, in agreement with the holders and owners of such 
securities, as the board may determine, including without limiting the generality of the foregoing, 
all such acts and things as may be necessary or convenient or desirable.in order:to secure the au- 
thority's securities, or in the discretion of the board tend to make the securities more marketable, 
notwithstanding that such covenant, act or thing may not be enumerated herein, it being the in- 
tention hereof to give the authority power to do all things 1 in the issuance of securities and for their 

security except as herein specifically limited. 


History: 1953 Comp., § 75-36-76, enacted by Laws ANNOTATIONS 
1968, ch. $11, § 76. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


inserted by the compiler and is not part of the law. Jur. 2d Public Secur ities and Obligations § 199. 


72-16-77. Remedies of security holders. 


Subject to any contractual limitations binding upon the holders of any issue or series of securi- 
ties, or trustee therefor, including but not limited to the restriction of the exercise of any remedy to 
a specified proportion, percentage or number of such holders, and subject to any prior or superior 
rights of others, any holder of securities, or trustee therefor, shall have the right and power, for the 
equal benefit and protection of all holders of securities similarly situated: 

A. by mandamus or other suit, action or proceeding at law or in equity to enforce his rights 
against the authority and its board and any of its officers, agents and employees, and to require 
and compel the authority or its board or any such officers, agents or employees to perform and 
carry out its and their duties, obligations or other commitments hereunder and its and their cov- 
enants and agreements with the holder of any security; 

B. by action or suit in equity to require the authority and its board to account as if they were 
the trustee of an express trust; 

C, ; by action or suit in equity to have appointed a receiver, which receiver may ss and take 
possession of any system, or project or services revenues from which are pledged for the payment 
of the securities, prescribe sufficient fees derived from the operation thereof, and collect, receive 
and apply all revenues or other moneys pledged for the payment of the securities in the same man- 
ner as the authority itself might do in accordance with the obligations of the authority; 

D._ by action or suit in equity to enjoin any acts or things which may be unlawful or in violation 
of the rights of the holder of any security and to bring suit thereupon. 


History: 1958 Comp., § 75-36-77, enacted by Laws ANNOTATIONS 


1968, ch. 311, § 7. | 
Cross references, For'one form of action known as Am. Jur, 2d; A.L.R. and C.J,S, references. — 64 Am. 


Naters ve : Jur. 2d Public Securities and Obligations §§ 485 to 491, 
ph action, nee Sule, Lea NM oS, Hb 64.C.J,S, Municipal-Corporations §§ 1956, 1972. 


72-16-78. Limitations upon liabilities. 
Neither the directors nor any person executing securities issued hereunder shall be liable per- 
sonally on the securities by reason of the issuance thereof. Securities issued pursuant to this act 
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[72-16-1 through 72-16-103 NMSA 1978]:shall not be in any way a debt or liability of the state or of 
any municipality or other public body and shall not create or constitute any indebtedness, liability 
or obligation of the state or of any such municipality or other public body, either legal, moral or 
otherwise, and nothing in this act:contained shall be construed to authorize the authority to incur 
any indebtednéss on behalf of or in any way to obligate the state or any municipality or other public 
body, except the authority and except as herein otherwise expressly stated or necessarily implied. 


History: 1953 Comp., § 75-36-78, enacted by Laws ANNOTATIONS 


16S eb Bits P Am. Jur. 2d, A.L.R. and C.J.S. references. — Per- 
sonal liability of public officers to holders of invalid public 
money obligations, 87 A.L.R. 273. 
94 C.J.S. Waters § 331. 


72-16-79. Cancellation of paid securities. 


Whenever the treasurer of the authority shall redeem and.pay any of the securities issued un- 
der the provisions hereof, he shall cancel the same by writing across the face thereof or stamping 
thereon the word "paid," together with the date of its payment, sign his name thereto, and trans- 
mit the same to the secretary of the authority, taking his receipt therefor, which receipt shall be 
filed in the records of the authority. The secretary shall credit. the treasurer on his books for the 
amount so paid. 


History: 1958 Comp., § 75-36-79, enacted by Laws ANNOTATIONS 


Be ger ANSE BES Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 330. 


72-16-80. Interest after maturity. 


No interest shall accrue on any security herein authorized after it becomes due and payable, 
provided funds for the payment of the principal of and the interest on the security and any prior 
redemption premium due are available to the paying agent for such payment without default. 


History: 1953 Comp., § 75-36-80, enacted by Laws 
1963, ch. 311, § 80. 


72-16-81. Refunding bonds. 


Any bonds issued hereunder may be refunded, without an election, but subject to provisions 
concerning their payment and to any other contractual limitations in the proceedings authoriz- 
ing their issuance or otherwise oppertaining [appertaining] thereto, pursuant to a resolution or 
resolutions to be adopted by the board in the manner herein provided for the issuance of other 
securities, to refund, pay or discharge all or any part of the authority's outstanding bonds, hereto- 
fore or hereafter issued, including any interest thereon in arrears or about to become due, or for 
the purpose of reducing interest costs or effecting other economies or of modifying or eliminating 
restrictive contractual limitations appertaining to the issuance of additional bonds or any project 
(or any combination thereof), 


History: 1953 Comp., § 75-36-81, enacted by Laws ; ANNOTATIONS 
1963, ch. 311, § 81. 

Bracketed material. — The bracketed atdeial was Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Public Securities and Obligations §§ 261, 262. 


64 C.J.S. Municipal Corporations § 1910. 
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72-16- 82. Method of issuance. 


oy bonds ingied for refunding purposes 1 may either be delivered in exchange for the outstand-, 
ing bonds authorized to be refunded or may be sold as provided in this act [72-16-1 through 72-16- 
103 NMSA 1978] for the sale of other bonds. 


History: 1953 Comp., § 75-36-82, enacted by Laws 
1963, ch. 311, § 82. 


7G Lean 3 


72-16-83. Limitations upon issuance. | 


No bonds may be refunded hereunder unless the holders thereof voluntarily surrender them 
for exchange or payment, or unless they either mature or are callable for prior.redemption under 
their terms within ten years from the date of issuance of the refunding bonds. Provision ‘shall be 
made for paying the bonds within that period of time. No maturity of any bonds refunded may 
be extended over fifteen years nor may any interest thereon be increased to any coupon,rate ex- 
ceeding the maximum net effective interest rate permitted by the Public Securities Act [6-14-1 
through 6-14-3 NMSA 1978]. The principal\amount of the refunding bonds may exceed the prin- 
cipal amount of the refunded bonds if the aggregate principal and interest costs of the refunding 
bonds ‘do not exceed such unaccrued costs of the bonds refunded. The principal amount of the re- 
funding bonds may also be less than or the same as the principal amount of the bonds refunded so 
long as provision is duly and sufficiently made for their payment. 


History: 1953 Comp., § 75-36-83, enacted by Laws at the end of the second sentence, inserted "coupon" pre- 
1963, ch. 311, § 83; 1985, ch. 190, § 14. ceding "rate" near the middle and substituted "the maxi- 

The 1985 amendment, effective June 14, 1985, deleted mum net effective interest rate permitted by the Public 
"(10)" following "ten" near the end of the first sentence, Securities Act" for "six percent per annum" at the end of 
substituted "that period of time" for "said period of time" the third sentence. 


72-16-84. Use of refunding bond proceeds. 


The proceeds of refunding bonds shall either be immediately applied to the retirement of the 
bonds to be refunded or be placed in escrow to be applied to the payment of the bonds upon their 
presentation therefor; provided, however, any accrued interest and any premium appertaining to 
a sale of refunding bonds may be applied to the payment of the interest thereon and the princi- 
pal thereof or both interest:and principal or may be:deposited ina reserve therefor ‘as the board 
may determine. The escrow shall not necessarily be limited to refunding bond proceeds but may 
include other money made available for such purpose. Any escrowed proceeds pending such use 
may be invested or reinvested in federal securities: Such escrowed: proceeds and investments, 
together with any interest to be derived from: any such investment, shall be in an amount at all 
times sufficient as to principal, interest, any prior redemption premium due and any charges 
of the escrow agent payable therefrom to pay the bonds refunded as they become due at their 
respective maturities or due at designated prior redemption date or dates upon which the board 
shall exercise a prior redemption option. Upon establishment of such escrow in accordance with 
this section, the refunded bonds gsidealy theretrom no longer shall constitute outstanding indebt- 
ody of the vont te ) 


History: 1953 Comp., § 75-36-84, enacted by Laws.: | purpose" near the end of the second sentence, and added 
1963, ch. 311, § 84; 1985, ch. 190, § 15. the last sentence. 

The 1985 amendment, effective Hine 14, 1985, substi- 
tuted "money" OE ploneyé "and "such deed egg “for "said 


72- ia Payment of refunding bonds. 


Refunding revenue bonds may be made payable from. any revenues derived from the operation 
of the flood control system or any project, notwithstanding the pledge of such revenues for the 
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payment of the outstanding bonds issued by the authority which are to be refunded is thereby 
modified. Any refunding revenue bonds shall not be made payable from taxes unless the bonds 
thereby refunded are payable from taxes. 


History: 1953 nee § 75-36-85, enacted by Laws 
1968, ch. 311; § 85. 


72-16-86. Combination of refunding and other bonds. 


Bonds for refunding and bonds for any other purpose or purposes herein authorized may be is- 
sued Beper tale or issued in combination in one series or more. 


History: 1953 Comp., : 75-36-86, ger wi: by Laws 
1963, ch, 311, § 86. 


72-16-87, Supplemental provisions. 


Except as in this:act [72-16-1 through 72-16-103 NMSA 1978] specifically provided or necessar- 
ily implied, the relevant provisions herein pertaining to bonds generally shall be equally appli- 
cable in the authorization and issuance of refunding bonds, including their terms and security, the 
bond resolution, trust indenture, taxes and Boters charges, and other aspects of the bonds. 


History: 1953 Comp., § 75-36-87, enacted by Laws 
1963, ch, 311, § 87. 


72-16-88. Board's determination final. 


The determination of the board that the limitations hereunder imposed upon the issuance of 
refunding bonds have been met shall be conclusive i in the absence of fraud or arbitrary and gross 
abuse of discretion. 


History: 1953 Comp., § 75-36-88, enacted by; Laws 
19638, ch. 311, § 88. 


72-16-89. Issuance of interim debentures and pledge’ of bonds as 
collateral security. 


Notwithstanding any limitation or other provision: herein, whenever a majority of the qualified 
electors of the authority voting on a proposal to issue bonds has authorized-the authority to issue 
bonds for any purpose herein authorized, the authority is authorized to borrow money without, 
any other election in anticipation of taxes, the proceeds of the bonds or any other revenues of the 
authority, or any combination thereof, and to. issue interim debentures to evidence the amount so 
borrowed. Interim debentures may mature at such time not exceeding a period of time equal to 
the estimated time needed to effect the purpose for which the bonds are §0 authorized to be issued, 
plus two years, as the board may determine. Except as otherwise provided.in this section and 
in Sections 72-16-90 and 72-16-91 NMSA 1978, interim debentures shall be issued as provided 
herein for securities in Sections 72-16-47 through 72-16-80 NMSA 1978. Taxes, other revenues of 
the authority, including without limiting the generality of the foregoing, proceeds of bonds to be 
thereafter issued or reissued or bonds issued for the purpose of securing the payment of interim 
debentures may be pledged for the purpose of securing the payment of the interim debentures. 
Any bonds pledged as collateral security for the payment of any interim debentures shall mature 
at such time as the board may determine, but in no event exceeding forty years from the date of ei- 
ther any of such bonds or any of such interim debentures, whichever date is the earlier. Any such 
bonds pledged as collateral security shall not be issued in an aggregate principal amount exceed- 
ing the aggregate principal amount of the interim debenture secured by a pledge of such bonds, 
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ALBUQUERQUE METROPOLITAN ARROYO FLOOD CONTROL 


72-16-92 


nor shall they bear interest at any time that with any interest accruing at the same time on the 
interim debenture so secured exceeds six percent per year. 


History: 1953 Comp., § 75-36-89, enacted by Laws 
1963, ch. 311, § 89; 2018, ch. 79, § 109. 

The 2018 amendment, effective July 1, 2018, revised 
certain statutory references, and made technical changes 
throughout the section; and after'"a majority of the", de- 


"90 and 91 hereof’ and added "72-16-90 and 72-16-91 
NMSA. 1978", after "for securities in Sections", deleted 
"47 to 80, both inclusive" and added "72-16-47 through 72- 
16-80 NMSA 1978", after each occurrence of "debenture", 


deleted "or interim debentures", and after "percent per", 


leted "taxpaying" and added "qualified", after "provided in deleted "annum" and added "year". 


this section", deleted "89", after "and in Sections", deleted 


72-16-90. Interim debentures not to be extended. 


No interim debenture issued pursuant to the provisions of Section 89 [72-16-89 NMSA 1978] 
hereof shall be extended or funded except by the issuance or reissuance of a bond or bonds in com- 
pliance with Section 91 [72-16-91 NMSA 1978] hereof. 


History: 1953 Comp., § 75-36-90, enacted by Laws 
1963, ch. 311, § 90. 


For the purpose of funding any interim debenture or interim debentures, any bond or bonds pledged 
as collateral security to secure the payment of such interim debenture or interim debentures may 
be reissued without an election, and any bonds not previously issued but authorized to be issued at 
an election for a purpose the same as or encompassing the purpose for which the interim debentures 
were issued may be issued for such a funding. Any such bonds shall mature at such time or times 
as the board may determine, but in no event exceeding forty years from the date of either any of the 
interim debentures so funded or any of the bonds.so pledged as collateral security, whichever date 
be the earlier. Bonds for funding (including but not necessarily limited to any such reissued bonds) 
and bonds for any other purpose or purposes herein authorized may be issued separately or issued 
in combination in one series or more. Except as herein otherwise provided in Sections 89 and 90 
[72-16-89 and 72-16-90 NMSA 1978] and in this Section 91, any such funding bonds shall be issued 
as is provided herein for refunding bonds in Sections 81, 82, 84, 85, 87, and 88 [72-16-81, 72-16-82, 
72-16-84, 72-16-85, 72-16-87 and: 72-16-88 NMSA 1978] hereof, and provided herein for securities in 
Sections 47 to 80 [72-16-47 to.72-16-80 NMSA 1978], both inclusive. 


History: 1953 Comp., § 75-36-91, enacted by Laws 
1963, ch. 311, § 91. 


72-16-92. Publication of resolution or proceedings. 


In its discretion the board may provide for the publication once in full of either any resolution or 
other proceedings adopted by the board ordering the issuance of any securities or, in the alternative, 
of notice thereof, which resolution, other proceedings or notice so published shall state the fact and 
date of such adoption and the place where such resolution or other proceedings has been filed for pub- 
lic inspection and also the date of the first publication of such resolution, other proceedings or notice, 
and also state that any action or proceeding of any kind or nature in any court questioning the valid- 
ity of the creation and establishment of the authority, or the validity or proper authorization of securi- 
ties provided for by the resolution or other proceedings, or the validity of any covenants, agreements 
or contracts provided for by the resolution or other proceedings, shall be commenced within twenty 
days after the first publication of such resolution, other proceedings or notice. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 477 to 484. 


History: 1953 Comp., § 75-36-92, enacted by Laws 
1963, ch. 311, § 92. 
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72-16-93. Failure to contest legality constitutes bar. 


If no such action or proceedings shall be commenced or instituted within twenty Aaya after tha 
first publication of such resolution, other proceedings or notice, then all residents and taxpayers 
and owners of property in the authority and all public bodies and’ all other persons whatsoever 
shall be forever barred and foreclosed from instituting or commencing any action or proceeding in 
any court or from pleading any defense to any action or proceedings questioning the validity of the 
creation and establishment of the authority, the validity’ or proper authorization of such securi- 
ties, or the validity of any such covenants, agreements or contracts; and said securities, covenants, 
agreements and contracts shall be conclusively deemed to be valid and prods obligations in ac- 
cordance with their terms and tenor. ag trradsa! i .oe@-of. 


History: 1953 Comp., § 75-36-93, enacted by Laws ANNOTATIONS 


1RGB) aby BE GPR Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 500 to 505. 


72-16-94. Confirmation of contract proceedings. 


In its discretion the board may file a petition at any time in the district court in and for any 
county in which the authority is located wholly or in part, praying a judicial examination and de- 
termination of any power conferred or of any tax or rates or charges levied or of any act, proceeding 
or contract of the authority, whether or not said contract shall have been executed, including pro- 
posed contracts for the acquisition, improvement, equipment, maintenance, operation or. disposal 
of any project for the authority. Such petition shall set forth the facts whereon the validity of such 
power, assessment, act, proceeding or contract is founded:and shall be verified by the chairman of 
the board. Such action shall be in the nature of a proceeding in rem, and jurisdiction of all parties 
interested may be had by publication and posting, as hereinafter provided. Notice of the filing of 
said petition shall be given by the clerk of the court, under the seal thereof, stating in brief outline 
the contents of the petition and showing where a full copy of any contract therein mentioned may « 
be examined. The notice shall be served by publication in at least five consecutive issues of a weekly 
newspaper of general circulation published in the county in which the principal office of the author- 
ity is located, and by posting the same in the office of the authority at least thirty days prior to the 
date fixed in said notice for the hearing on said petition. Jurisdiction shall be complete after; such 
publication and posting. Any owner of property in the authority or person interested in the contract 
or proposed contract or in the premises may appear and move to dismiss or answer said petition at 
any time prior to the date fixed for said hearing or within such further time as may be allowed by 
the court; and the petition shall be taken as confessed by all persons. who fail so to appear. 


History: 1953 Comp., § 75-36-94, enacted by Laws 
1963, ch. 311, § 94. 


72-16-95. Review and judgment of court. 


The petition and notice shall be sufficient to give the court jurisdiction, and upon hearing the 
court shall examine into and determine all matters and things affecting the question submitted, 
shall make such findings with reference thereto and render such judgment and decree thereon as 
the case warrants. Costs may be divided or apportioned among any contesting parties in the dis- 
cretion of the trial court. Review of the judgment of the court may be had as in other similar cases, 
except that such review must be applied for within thirty days after the time of the rendition of 
such judgment or within such additional time as may be allowed by the court within thirty days. 
The Rules of Civil Procedure shall govern in matters of pleading and practice where not otherwise 
specified herein. The court shall disregard any error, irregularity or omission which does not affect 
the substantial rights of the parties. 


History: 1953 Comp., § 75-36-95, enacted by Laws 
1963, ch. 311, § 95. 
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72-16-96. _ Purpose of tax exemptions. 


The effectuation of the powers herein authorized shall and will be in vi respects for the Den fis 
of the people of the state, including but not necessarily limited to those residing in the authority 
exercising any power hereunder, for the improvement of their health and living conditions and for 
the increase of their commerce and prosperity. 


History: 1953 Comp., § 75-36-96, enacted by Laws 
1968, ch. 311, § 96. 


72-16-97. Property exempt from general taxes. 


Thus, the authority shall not be required to pay any general (ad yalorem) taxes upon any prop- 
erty appertaining to any project herein authorized and acquired within, the state, nor the author- 
ity's interest therein. 


History: 1953 Comp., § 75-36-97, enacted by Laws 
19683, ch. 311, § 97. 


eee 16-98. Securities and i income > therefrom exempt. 


Securities issued hereunder. cee the income therefrom. shall he ret be and remain ceag and 
exempt from taxation by the state, the authority. and any, other public body; except transfer, inheri- 
tance and estate taxes. 


History: 1953 Comp., § 75-36-98, enacted fi Laws 
1963, ch. 311, § 98. 


72-16-99. Freedom from judicial process. 


Execution or other judicial process shall not issue against any property herein authorized of the 
authority, nor'shall any judgment against the authority be a charge or lien upon its property. 


History: 1953 Comp., § 75-36-99, enacted by Laws 
1963, ch. 311, § 99. 


72-16-100. Resort to judicial process. 


Section 99 [72-16-99 NMSA 1978] hereof does not apply to or limit the right of the holder of any 
security, his trustee, or any assignee of all or part of his interest, the federal government when it 
is a party to any contract with the authority, and any other obligee hereunder to foreclose, other- 
wise to enforce, and to pursue any remedies for the enforcement of any pledge or lien given by the 
authority on the proceeds of taxes, service charges or other revenues. 


History: 1953 Comp., § 75-36-100, enacted by Laws 
1963, ch. 311, § 100. 


72-16-101. Legal investments in securities. 


It shall be deel for the state and any of its agencies, departments, instrumentalities, corpora- 
tions, or political subdivisions, or any political or public corporation, any bank, trust company, 
banker, savings bank, or institution, any building and loan association, savings and loan associa- 
tion, investment company and any other person carrying on a banking or investment business, any 
insurance company, insurance association, or any other person carrying on an insurance business, 
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and any executor, administrator, curator, trustee or any other fiduciary, to invest funds or moneys 
in their custody in any of the securities authorized to be issued pursuant to the provisions hereof. 
Such securities shall be authorized security for all public deposits. Nothing contained in this Sec- 
tion 101 with regard to legal investments shall be construed as relieving any neierigs body or other 
person of any duty of exercising reasonable care in sight securities. 


History: 1953 Comp., § 75-36-101, enacted by Laws 
1963, ch. 311, § 101. 


72-16-102. Civil rights. 


The authority damaged by any such act may also bring a civil action for damages sustained by 
any such act, and in such proceeding the prevailing estes shall also be entitled to reasonable at- 
torneys' fees and costs of court. 


History: 1953 Comp., § 75-36-102, enacted by Laws 
1963, ch. 311, § 102. 


72-16-103. Liberal construction. 


This act [72-16-1 through 72-16-103 NMSA 1978] being necessary to secure and preserve the 
public health, safety and general welfare, the rule of strict construction shall have no application 
hereto, but it shall be liberally construed to effect the purposes and objects for which this act is 
intended. 


History: 1953 Comp., § 75-36-103, enacted by Laws Severability. — Laws 1963, ch. 311, § 104, provided 

1963, ch. 311, § 103. for the severability of the act if any part or application 
thereof is held invalid. 
ARTICLE 17 
Las Cruces Metropolitan Arroyo Flood Control 
Sec. Sec. , ‘ a 
72-17-1. Short title. 72-17-25. Sinking farids 
72-17-2. Legislative declaration. 72-17-26. Manner of levying and eoiecine (axes, 
72-17-3. Decision of board or governing body final. 72-17-27. Delinquent taxes. 
72-17-4. Definitions. 72-17-28. Elections. 
72-17-5. Creation of authority. 72-17-29. Repealed. 
72-17-6. Boundaries of authority. 72-17-30. Repealed. 
72-17-7. Provision for remonstrances. 72-17-31. Repealed. 
72-17-8.. Board of directors. 72-17-32. Repealed: 
72-17-9. Appointment of first board. ',, 72-17-33. Repealed. 
72-17-10. Election of directors. 72-17-34. Repealed. ; 
72-17-11. Nomination of directors. : , 72-17-35, Dissolution of authority. 
72-17-12. Filling vacancies on board. 72-17-36. Filing of dissolution resolution. 
72-17-13. Organizational meetings. 72-17-37. Disposition of property, funds and taxes of au- 
72-17-14. Board's administrative powers. thority. 
72-17-15. Records of board. 72-17-38. Powers of public bodies. 
72-17-16. Meetings of board. 72-17-39. Effect of extraterritorial functions. 
72-17-17. Compensation of directors. 72-17-40. Forms of borrowing. 
72-17-18. Interest in contracts and property disqualifica- 72-17-41. Issuance of notes. 
tions. 72-17-42. Issuance of warrants, 
72-17-19. Flood control system; hearings thereon. 72-17-43, Maturities of notes and tt 
72-17-20. Implementing powers. _ 72-17-44, Issuance of bonds and incurrence of debt. | 
72-17-21, Protection of property rights. 72-17-45. Issuance of temporary bonds. 
72-17-22. Additional powers of authority. - 72-17-46. Issuance of interim debentures. 
72-17-23. Levy and collection of taxes. 72-17-47. Payment of securities, 
72-17-24. Levies to cover deficiencies. 72-17-48,. Additionally secured securities. 
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Sec. Sec. 

72-17-49. Pledge of revenues. 72-17-77. Remedies of security holders. 

72-17-50. Ranking among different issues. 72-17-78, Limitations upon liabilities. 

72-17-51. Ranking among securities of same issue. 72-17-79. Cancellation of paid securities. 

72-17-52. Payment recital in securities. 72-17-80, Interest after maturity. 

72-17-53. Incontestable recital in securities. 72-17-81. Refunding bonds, 

72-17-54, Limitations upon payment of securities. 72-17-82. Method of issuance, 

72-17-55. Limitations upon incurring any debt. 72-17-83. Limitations upon issuance. 

72-17-56. Security details. F ft 72-17-84. . Use of refunding bond. proceeds, 

72-17-57. Capitalization of costs. 72-17-85. Payment of refunding bonds. 

72-17-58. Other security details. 72-17-86. Combination of refunding and other bonds, 
72-17-59. Reissuance of securities. 72-17-87. Supplemental provisions. 

72-17-60. Negotiability. | 9 72-17-88. Board's détermination final. 

72-17-61. Single bonds. 72-17-89. Issuance of interim debentures and aad, of 
72-17-62. Lost or destroyed securities. : bonds as collateral security. 
72-17-63. Execution of securities. 72-17-90. Interim debentures not se be extended. 
72-17-64. Interest coupons. 72-17-91. Funding. 

72-17-65. Facsimile signatures. / 72-17-92. Publication of resointion or proceedings, 
72-17-66. Facsimile seal. 72-17-93. Failure to contest legality constitutes bar. 
72-17-67. Signatures of predecessors in office. 72-17-94. Confirmation of contract proceedings. 
72-17-68. Facsimile signatures of predecessors. 72-17-95, Review and judgment of court. 
72-17-69. Repurchase of securities. 72-17-96. Purpose of tax exemptions. 

72-17-70.. Customary provisions. 72-17-97. Property exempt from general taxes. 
72-17-71. Sale of securities. : 72-17-98. Securities and income therefrom exempt. 
72-17-72. Sale discount or commission prohibited. 72-17-99. Freedom from judicial process. 

72-17-73. Application of proceeds. ) 72-17-100... Resort to judicial’ process, 

72-17-74. Use of unexpended proceeds. 72-17-101. Legal investments in securities, 
72-17-75. Validity unaffected by use of proceeds. 72-17-102. “Civil rights. 


72-17-76. Covenants in security proceedings. 72-17-1038. Liberal construction. 


Chapter 72, Article 17 NMSA 1978 may be cited as the "Las Cruces Arroyo Flood Control Act". 


History: 1953 Comp., § 75-38-1, enacted by Laws ANNOTATIONS 


1967, ch. 156, § 1; 2018, ch. 79, § 110.: 
Crosa.references. — For. flood control eT see Am, Jur, 2d, A.L.R. and C. JS. references. — 50 Am. 


Chapter 4, Article 50 NMSA 1978. Jur. 2d Levees ahd Flood Control $§ 1, 2. 
The 2018 amendment, effective July 1, 2018, changed ; a 
"This act" to "Chapter 72, Article 17 NMSA 1978". 


: 


72-17-2. Legislative declaration. 


It is hereby declared as a matter of legislative determination: 

A. that the organization of the authority hereby created having the purposes, powers, duties, 
privileges, immunities, rights, liabilities and disabilities provided in this act [72-17-1-through 72- 
17-103 NMSA 1978] will serve a public use and will promote the health, safety, prosperity, security 
and general welfare of the inhabitants thereof and of the state of New Mexico; 

B. that the acquisition, improvement, maintenance and operation of any project authorized in 
this act is in the public HIVer est and constitutes a part of the established and permanent policy of 
the state; 

C. thatthe authority hereby organized shall be a body corporate and politic, a quasi-municipal 
corporation, and a political subdivision of the state; 

D. that the flood control system hereby authorized and directed to be acquired will be of special 
benefit to the property within the boundaries of the authority hereinafter organized and created; 

E. that the notice provided for in this act for each hearing and action to be taken is reasonably 
calculated to inform any person of interest in any proceedings hereunder which may directly and 
adversely affect his legally protected interests; 

F. that a general law cannot be made applicable to the designated flood control system and 
the provisions herein appertaining thereto because of a number of typical and special conditions 
concerning them; 
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G. that for the accomplishment of these purposes, the provisions of this act shall he broadly 
construed. 


History: 1953 Comp., § 75-38-2, enacted by Laws 
1967, ch. 156, § 2. 


72-17-3. Decision of board or governing body final. 


The action and decision of the board as to all matters passed upon by it in relation to any ac- 
tion, matter or thing provided herein shall be final and conclusive unless arbitrary, papeinne or 
fraudulent. 


History: 1953 Comp., § 75 -38- 3, enacted by Laws 
1967, ch. 156, § 3. 


72-17-4. Definitions. 


Except where the context otherwise requires, as used in the Las Cruces Arroyo Flood Control 
Act: 

A. "act" means the Las Cruces Arroyo Flood Control Act; 

B. "acquisition" or "acquire" means the opening, laying out, cata hanrn Bae purchase, construc- 
tion, securing, installation, reconstruction, lease, gift, grant from the federal government or any 
public body or person, endowment, bequest, devise, condemnation, transfer, assignment, option to 
purchase, other contract or other acquirement, or any combination thereof, of facilities, other prop- 
erty or any project or an interest in any facilities, other property or project authorized; 

C. "authority" means the Las Cruces metropolitan arroyo flood control authority hereby created; 

D. "board" means the board of directors of the Las Cruces metropolitan arroyo flood control 
authority; 

E. "chair" means the chair of the board and president of the authority; 

F. "condemnation" or "condemn" means the acquisition by the exercise of the power of eminent 
domain of property for any facilities, other property or project or an interest in any facilities, other 
property or project authorized. The authority may exercise in the state the power of eminent do- 
main, either within or without the authority and in the manner provided by law for the condem- 
nation of private property for public use, and may take any property necessary to carry out any, 
of the objects or purposes of the act. In the event the construction of any facility or project herein 
authorized, or any part thereof, makes necessary the removal and relocation of any public utilities, 
whether on private or public right of way, the authority shall reimburse the owner of the public 
utility facility for the expense of removal and relocation, including the cost of any necessary land 
or rights i in land; 

G. "cost" or "cost of the project" or words of similar import, means all or any part designated 
by the board of the cost of any facilities or project, or interest in the facilities or project, being ac- 
quired, and all or any property, rights, easements, privileges, agreements and franchises deemed 
by the authority to be necessary or useful and convenient or in connection with the facilities or 
project, which cost, at. the option of the board, may include all or any part of the incidental costs 
pertaining to the project, including, without beat the generality of the foregoing, preliminary 
expenses advanced by any municipality from funds available for use in the making of surveys, pre- 
liminary plans, estimates of cost and other preliminaries; for the costs of appraising and printing 
and employing engineers, architects, fiscal agents, attorneys at law, clerical help and other agents 
or employees; for the costs of capitalizing interest or any discount on securities, of inspection, of 
any administrative, operating and other expenses of the authority prior to the levy and collection 
of taxes and of reserves for working capital, operation, maintenance or replacement expenses or 
for payment or security of principal of or interest on any securities; for the costs of making, pub- 
lishing, posting, mailing and otherwise giving any notice in connection with the project, the taking 
of options, the issuance of securities, the filing or recordation of instruments and the levy and col- 
lection of taxes and installments; for the costs of reimbursements by the authority to any public 
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body, the federal government or any person of any money expended for or in connection with any 
facility or project; and for all other expenses necessary or desirable and appertaining to any proj- 
ect, as estimated or otherwise ascertained by the board; 

H. "director" means a member of the board; 

I. "disposal" or "dispose" means the: sale, destruction, razing, loan, lease, gift, grant, trans- 
fer, assignment, mortgage, option to sell, other contract or other disposition, or any combination 
thereof, of facilities, other ones or any project or an interest in the facilities, property or proj- 
ect, herein authorized; 

J. "engineer" means any engineer in the permanent employ of the authority or any indepen- 
dent competent engineer or firm of engineers employed by the authority in connection with any 
facility, property, project or power herein authorized; 

K. ;"equipment" or "equip" means the furnishing of all necessary or desirahic: related or appur- 
tenant facilities, or any combination thereof, appertaining to any facilities, Dipper or project or 
interest in the facilities, property or project, herein authorized; 

L. "facility" means any of the water facilities, sewer facilities or other eens appertaining to 
the flood control system of the authority; 

M. "federal government" means the United Ratiates or any agency, instrumentality or corpora- 
tion of the United States; 

N. "federal securities" means the bills, notte eben of indebtedness, notes or bonds that are 
direct obligations of, or the principal and interest of which obligations are unconditionally guaran- 
teed by, the United States; 

O. "governing body" means the city council, city commission, board of commissioners, board 
of trustees, board of directors or other legislative body of the public body proceeding under the 
Las Cruces Arroyo Flood Control'Act,; in which body alte legislative powers of the public body are 
vested; 

P. "hereby", "herein", "hereinabove", "hereinafter", "hereinbefore, "hereof", "hereto" and "here- 
under" refer to the Las Cruces Arroyo Flood Control Act and not solely to the particular portion in 
which the word is used; 

Q. "improvement" or "improve" means the extension; widening, lengthening, betterment, alter- 
ation, reconstruction, repair or other improvement, or any combination thereof, of facilities, other 
property or project or any interest in the facilities, property or project, herein authorized; 

R. "mailed notice" or "notice by mail" means the giving by the engineer, secretary or any dep- 
uty of the engineer or secretary, as determined by the board, of any designated written or printed 
notice addressed to the last known owner of each tract of real property in question or other des- 
ignated person at the person's last known address, by deposit, at least. ten days prior to the des- 
ignated hearing or other time or event, in the United States mails, postage prepaid, as first-class 
mail. In the absence of fraud, the failure to mail a notice shall not invalidate any proceedings 
hereunder. The names and addresses of the property owners shall be obtained from the records 
of the county assessor or from such other source as the secretary or the engineer deems reliable. 
Any list of names and addresses may be revised from time to time, but the list need not be revised 
more frequently than at twelve-month intervals. Any mailing of a notice herein required shall be 
verified by the affidavit or certificate of the engineer, secretary, the deputy or other person mail- 
ing the notice, which verification shall be retained in the records of the authority at least until all 
taxes and securities appertaining to them have been paid in full or any claim is barred by a statute 
of Hmitations; 

S. "may" is permissive; 

T. "municipality" means the city of Las Cruces or any other fede aed city, oieticn or willaged in 
the state, whether incorporated or governed under a general act, special legislative act or special 
charter of any type. "Municipal" pertains thereto; 

U. "person" means any human being, association, partnership, firm or corporation, excluding a 
1 Dhlic body and excluding the federal government; 

V. "president" means the president of the authority and the chair of the board; 

W. "project" means any structure, facility, undertaking or system that the authority is autho- 
rized to acquire, improve, equip, maintain or operate. A project may consist of all kinds of personal 
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and real property.’ A project shall appertain to the flood control system that the authority is whines 
rized and directed to provide within and without the authority's boundaries; 

X. "property" means real property and personal property; 

Y. "publication" or "publish" means publication in at least the one newspaper ddsidnatced as the 
authority's official newspaper and published in the authority in the English language at least once 
a week and of general circulation in the authority. Except as otherwise specifically provided or 
necessarily implied, "publication" or "publish" also means publication for at least once a week for 
three consecutive weeks by three weekly insertions, the first publication being at least fifteen days 
prior to the designated time or event, unless otherwise stated. It isnot necessary that publication 
be made on the same day of the week in each of the three calendar weeks, but not less than four- 
teen days shall intervene between the first publication and the last publication, and publication 
shall be complete on the day of the last publication. Any publication sap shall be verified by 
the affidavit of the publisher and filed with the secretary; 

Z. "public body" means the state or any agency, instrumentality or caapHTRAID A of the sie 
or any municipality, school district or other type district or any other political subdivision of the 
state, excluding the authority and excluding the federal government; 

AA: "qualified elector" means a person qualified and registered to vote in general elections in 
the state, who is a resident of the authority at the time of any election held under the provisions 
of the Las Cruces Arroyo Flood Control Act or at any other time in reference to which the term 

"qualified elector" is used; q oa 
BB. "real property" means: 

(1) land, including land under water; 

(2) buildings, structures, fixtures and improvements on land; 

(3). any property appurtenant to or used in connection with land; and 

(4) every estate, interest, privilege, easement, franchise and right in land, legal or equi- 
table, including without limiting the generality of the foregoing, rights of way, terms for years and 
liens, charges or encumbrances by way of judgment, mortgage or otherwise, and the saa 
secured by liens; 

CC. "secretary" means the secretary of the authority; 

DD. "secretary of state" means the secretary of the state of New Mexico; 

EE. "securities" means any notes, warrants, bonds, temporary bonds or interim dabienetnesy0 or 
other obligations of the authority or any public body itcara to any project or interest i in any 
project herein authorized; 

FF. "sewer facilities" means any one or more of the various devices used in the collection, chitin 
neling, impounding or disposition of storm, flood or surface drainage waters, including all inlets, 
collection, drainage or disposal lines, canals, intercepting sewers, outfall sewers, all pumping, 
power and other equipment and appurtenances, all extensions, improvements, remodeling, addi- 
tions and alterations thereof, and any and all rights on interest in the sewer facilities; 

GG. "sewer improvement" or "improve any sewer" means the acquisition, reacquisition, im- 
provement, reimprovement or repair of any storm sewer or combination storm and sanitary sewer, 
including collecting and intercepting sewer lines or mains, submains, trunks; laterals, outlets, 
ditches, ventilation stations, pumping facilities;ejector stations and all other appurtenances and 
machinery necessary, useful or convenient for the collection, transportation and disposal of storm 
water; 

HH. "shall" is mandatory; . 

II. "state" means the state of New Mexico or any agency, instrumentality or corporation of the 
state of New Mexico; 

‘JJ. "street" means any street, avenue, boulevard, alley, seis or other public right of way 
used for any vehicular traffic; 

KK. "taxes" means general (ad valorem) taxes pertaining to any project herein authorized; and 

LL: er Sep ute means s the treasurer of the perienbach 


History: 1953 Comp., § 75-38-4, enacted by Laws — The 2018 amendment, effective July 1, 2018, re- 
1967, ch, 156, § 4; 2018, ch. 79, §.111. _.. placed each reference to "this act" with,"the Las Cruces 
Arroyo Flood Control Act", and made technical changes 
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throughout the section; in the introductory clause, after the Las Cruces Arroyo Flood Control Act"; in Subsection 
"otherwise requires", deleted "the definitions in this sec- AA, after "a person qualified", added "and registered"; and 
tion govern the construction hereof" and added "as usedin ~ deleted Subsection LL, which defined "taxpaying elector". 


72-17-5. Creation of authority. 


Biibte is hereby created a flood control authority to be known and designated as the "Las Cruces 
Reh ARO tan arroyo flood soiree authority." 


History: 1953 Comp., §'75-38-5, enacted by Laws . ANNOTATIONS 


1967, ch. 156, § 5. 
; Am, Jur, 2d, A.L.R. and C.J.S. references, — 52A 
C.J,S. Levees and Flood Control § 21. 


72-17-6. Boundaries of authority. 


The boundaries of the authority are: 

A combination of watersheds generally described as the combined watersheds of the four un- 
named arroyos south of the Dona Ana arroyo and north of the Sand Hill arroyo, the Sand Hill ar- 
royo, Alameda arroyo, Las Cruces arroyo and the Tortugas arroyo, all located in Dona Ana county, 
and being those arroyos that drain into the most northerly, central and southerly portions of the 
city of Las Cruces and adjacent areas from the east side of the Rio Grande river on the west, north- 
westerly to the headwaters of these arroyos on the east and more particularly described as follows: 

Beginning at the NE corner section 15, T22S, R2E, NMPM as established by department of the 
interior, general land office survey, then by courses and distances in accordance with the survey of 
the department of interior, general land office, thence: 

S 89° 30' E, 5268.12' to the NE corner Sec. 14, T228, R2E, thence N 89° 40'.E, 5244.36' to the 
NE corner Sec. 13, T22S, R2E, thence S 0° 16' E, 2652.52" to the Kast 1/4 cor. Sec, 13, T22S, R2E, 
thence S 89° 06' E, 5359.53' to the East 1/4 cor. Sec. 18, T22S, R3E, thence S 89° 38' E, 5265.48' to 
the East 1/4 cor. Sec. 17, T22S, R3E, thence S 0° 07' E, 2638.68' to the NE cor. Sec. 20, T22S, R3E, 
thence S 89° 42' E, 5311. 68' to the NE cor. Sec. 21, T22S, R3E, thence S 0° 05' E, 5286. 60' to the SE 
cor. Sec. 21, T2285, R3E; thence S 89° 41' E, 5286.60' to the NE cor. Sec. 27, T22S, R3E, thence S 0° 
04' E, 5281.32' to the SE cor. Sec. 27, T22S, R3E, thence N 89° 54' E, 2642. 64! to the N 1/4 cor. Sec. 
35, T22S, R3EH, thence east 2658.48' to the NE cor. Sec, 35, T22S, R3E, thence S 0° 01' W, 2646.60' to 
the E 1/4 cor. Sec. 35, T22S, R3E, thence N 89° 51' E, 5266.47' to the E 1/4 cor. Sec. 36, T22S, R3E, 
thence east 5247.00' to the E 1/4 cor. Sec. 31, T22S, R4E, thence south 2640.00' to the SE cor. Sec. 
31, T22S, R4E, thence east 5280.00' to the SE cor. Sec. 32, T22S, R4E, thence south 7939.8' to the E 
1/4 cor. Sec. 8, T23S, R4E, thence N 89° 55' W, 2637.36' to the center Sec. 8, T23S, R4E, thence south 
2640.00' to the S 1/4 cor. Sec. 8, T23S, R4E, thence N 89° 54' W, 2635.38' to the SE cor. Sec..7, T23S, 
R4K, thence N 89° 54' W, 5214.0’ to the SW cor. Sec. 7, T23S, R4E, thence S 89° 26' W, 5252.28' to 
the SW cor. Sec. 12, T23S, R3E, thence N 88° 42' W, 2678.94' to the N 1/4 cor. Sec. 14, T23S, R3E, 
thence N 89° 08' W, 2641.98' to’ the NW cor. Sec. 14, T23S, R3E, thence S 0° 24' E, 2634.06' to the 
_ E 1/4 cor. Sec. 15, T23S, R3E, thence N 89° 47' W, 2663.10' to the center Sec. 15, T23S, R3E, thence 
S 0° 08' E, 2647.26' tothe S 1/4 cor. Sec. 15,T23S, R3E, thence N 89° 53' W, 2676.96' to the SW cor. 
Sec. 15, T23S, R3E, thence S 89° 34' W, 5322.24' to the SW cor. Sec. 16, T23S, R3E, thence S 89° 
23' W, 5295.84' to the SW cor. Sec. 17; T23S, R3E, thence S 89° 41' W, 2690.82' to the N 1/4 cor. Sec. 
19, T23S, R3E, thence S 0° 12’ KE, 2648.25' to the center of Sec. 19, T23S, R3E, thence N 89° 47' W, 
2607.00' to the W 1/4 cor. Sec. 19, T23S, R3E, thence S 0° 10' W, 2641.98' to a point, said point being 
the SW cor. Sec. 19,T23S, R3E NMPM, thence S 52° 15' W, approximately 7.33 miles to the eastern 
boundary of the Rio Grande river, thence northerly along the east bank of the Rio Grande river a 
distance of approximately 11.4 miles to the southern boundary of wasteway no. 5 of the Elephant 
Butte irrigation district, thence easterly a distance’of approximately 1.16 miles to the intersec- 
tion of county road D-028 (Dona Ana road) and county road D-041 (Dona Ana school road), thence 
easterly along county road D-041 (Dona Ana school road) a distance of approximately 2400 feet to 
the intersection of county road D-041 (Dona Ana school road) ‘and county road C-075 (El Camino 
Real), thence easterly along county road D-108 (continuation of Dona Ana school road) a distance 
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of approximately 3150 feet to the intersection of county road D-108 (Dona Ana school road) and 
county road D-23 (Elks drive), thence easterly a distance of approximately 5.27 miles to the NE 
corner Sec. 15, T22S and R2E to the point of beginning. 


History: 1953 Comp., § 75-38-6, enacted by Laws 28 approximately 3.6 miles tothe intersection of state 


1967, ch. 156, § 6; 1990, ch. 44, § 1. road 28 and state road 292, thence northwesterly along 
The 1990 amendment, effective May 16, 1990, in the the center line of state road 292 approximately 2.8 miles 
first sentence, inserted "the four unnamed arroyos south to the intersection of state road 292 and U.S. highway 70- 
of the Dona Ana arroyo and north of the Sand Hill arroyo, 80 (Picacho Ave.), thence north approximately 3 miles to 
the", substituted "the east side of the Rio Grande river the center line of U.S, highway 85 (old), thence N 61° 10'E 
on the west, northwesterly" for "state roads 28 and 292 approximately 6.5 miles to the point of beginning". é 


on the west, northeasterly" and made stylistic changes 


and substituted the language "7.33 miles to the east- ANNOTATIONS 
ern boundary of the Rio Grande river" for "5.3 miles to Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
a point on the center line of New Mexico state road 28, C.J.8. Levees and Flood Control § 17. 


thence northwesterly along the center line of state road 


72-17-7. Provision for remonstrances. 


Within sixty days from the time this act [72-17-1 through 72-17-103 NMSA 1978] goes into 
effect, a written, signed and acknowledged remonstrance against the acquiring of the flood con- 
trol system provided for in Section 19 [72-17-19 NMSA 1978] herein may be filed with the board 
hereinafter created by the owners of property of the value of at least thirty percent of the value 
of the property herein provided to be taxed, based upon the assessed valuation of said property 
for general taxes for the year preceding the year of making such remonstrance. If there is real 
estate in the authority that has not been separately assessed by the taxing authorities, the board 
shall value such real estate for the purpose of such remonstrance on the same basis of valuation 
as other real estate similarly situated that has been separately assessed. The board shall, as soon 
as possible, examine such remonstrance, if made, and canvass and pass upon and determine its 
sufficiency, and its action thereon shall be final. If the petition is found to contain the names of the 
owners of property of fifty percent.of the total valuation of said real estate in the authority and is 
found to be sufficient, then the flood control system herein provided for shall not be acquired; pro- 
vided, that no action under the terms of this act shall be delayed during the Ree of sixty days, 
except that no bonds shall be issued during said time. 


History: 1953 Comp., § 8: tg enacted by Laws | ANNOTATIONS 


1967, ch. 156, § 7. 
ate $ Am. Tar 2a, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control § 18. 


72-17-8. Board of directors. 


The governing body of the authority hereby created is a board of directors consisting of five qual- 
ified electors of the authority. All powers, rights, privileges and duties vested in or imposed upon 
the authority are exercised and performed by and through the board of directors; provided that the 
exercise of any executive, administrative and ministerial powers may be, by the board, delegated 
and redelegated to officers and employees ofthe authority. Except for the first directors appointed 
as provided and except for any director chosen to fill an unexpired term, the term of each director 
runs for six-years. Each director, subject.to such exceptions, shall serve a six-year term, and each 
director shall serve until a successor has been duly chosen and qualified. 


History: 1953 Comp., § 75-38-8, enacted by Laws . six-year term", deleted "ending.on the first day of January 


1967, ch. 156, § 8; 2018, ch. 79, § 112. next following, a general election". 
The 2018 amendment, effective July 1, 2018, revised 
the language related to the commencing and ending dates at hy # ANN OTATIONS 
of the terms of each director of the Las Cruces Arroyo se 
Flood Control Authority; and after "the term of each di- C. An. Jun 24, ALR. sich 4 Be references. aaa 


rector", deleted "commences on the first day of January 
next following a general election in the state and", after "a 
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72-17-9. Appointment of first board. 


When this act [72-17-1 through 72-17-103 NMSA 1978] goes into effect, the governor shall forth- 
with appoint five qualified electors of the authority as the directors comprising the first board. 
They shall serve until their successors have been elected and qualified. Immediately upon their 
appointment the five directors shall meet, qualify and choose officers, as provided for Sree 
tional meetings thereafter in Section 13 [72-17-13 NMSA 1978] hereof. 


History: 1953 Comp., § 75-38-9, enacted by Laws ANNOTATIONS 


1967, ch. 156, § 9. 
5 »§ Am. Jur. 2d, A.L.R. and C.J.S. references, — 52A 
C.J.S. Levees and Flood Control § 22. 


72-17-10. Election of directors. 


At the time that a proposal to incur debt is first submitted to the qualified electors, the qualified 
electors of the authority shall elect five qualified directors, two to serve a term ending January 1, 
1969, two to serve a term ending January 1, 1971 and one to serve a term ending January 1, 1973. 
At the first election, the five candidates receiving the highest number of votes shall be elected as 
directors. The terms of the directors shall be determined by lot at their organizational meeting. At 
each election thereafter, the qualified electors of the authority shall elect similarly one or two quali- 
fied electors as directors to serve six-year terms as directors and as successors to the directors whose 
terms end following each election. Nothing in this section may be construed as preventing qualified 
electors of the authority from being elected or reelected as directors to succeed themselves. 


‘History: 1953 Comp., § 75-38-10, enacted by Laws end", deleted "on the first day of January next", after 


1967, ch. 156, § 10; 2018, ch. 79, § 113. "reelected as directors to succeed", deleted "himself" and 

The 2018 amendment, effective July 1, 2018, removed added "themselves", and deleted the remainder of the sec- 
outdated language, replaced "taxpaying" with "qualified" tion, which related to elections for directors when there is 
preceding "electors" throughout the section, and made a vacancy on the board. i 


technical changes; and deleted "or at the first general elec- 


tion next following the effective date of the Las Cruces ANNOTATIONS 
Arroyo Flood Control Act, whichever occurs first", after Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
"At each", deleted "general", after "directors whose terms CaCl ovses MR abd Control § 22, 


72-17-11. Nomination of directors. 


Written nominations of any candidate as director may be filed with the proper filing officer in 
accordance with the provisions of the Local Election‘Act [Chapter 1, Article 22 NMSA 1978]: Each 
nomination of any candidate shall be signed by not less than fifty qualified’electors regardless of 
whether or not nominated, shall designate the name of the candidates and shall recite that the 
subscribers are qualified electors and that the candidates designated are qualified electors of the 
authority. No written nomination may designate more qualified electors as candidates than there 
are vacancies. No mn elector may nominate more than one candidate for any vacancy. 


History: 1953 Comp., § 75-38-11, enacted by Laws submitted to the taxpaying electors or at the first senakal 
1967, ch. 156, § 11; 2018, ch. 79, § 114. election next following the effective date of the Las,Cruces 

The 2018 ‘amendment, effective July 1, 2018, pro- Arroyo Flood Control Act,.which ever occurs first", after 
vided that nominations of candidates for director of the "may be filed with the", deleted "secretary of the board" 
Las Cruces Arroyo Flood Control Authority may be filed and added "proper filing officer in’ accordance with the 
in accordance with the provisions of the Local Election provisions of the Local Election Act", replaced "taxpaying" 
Act, removed outdated language, and made technical,and with "qualified" preceding "electors throughout the sec- 
conforming changes; and deleted "Not later than forty- © _ tion, and deleted the last sentence, which related to place- 
five days before a proposal to incur debt shall be first ment of candidates names on the ballot. 
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72-17-12. Filling vacancies on board. 


Upon a vacancy occurring in the board by reason of death, change of residence, resignation, or 
for any other reason, the governor shall appoint a qualified elector of the authority, as successor to 
serve the unexpired term. 


History: 1953 Comp., § 75-38-12, enacted by Laws 
1967, ch. 156, § 12. 


72-17-13. Organizational meetings. 


Except for the first board, each board shall meet on the first business day next following the first 
day of the month that the term of office begins for members elected in the immediately preceding 
election at the office of the board within the authority. Each member of the board, before entering 
upon the member's official duties, shall take and subscribe an oath that the member will support 
the constitution of the United States and the constitution and laws of New Mexico and that the 
member will faithfully and impartially discharge the duties of office to the best of the member's 
ability, which oath shall be filed in the office of the secretary of state. Each director shall, before 
entering upon the director's official duties, give a bond to the authority in the sum of ten thousand 
dollars ($10,000) with good and sufficient surety, conditioned for the faithful performance of each 
of the duties of office, without fraud, deceit or oppression, and the accounting for all money and 
property coming into the director's hands, and the prompt and faithful payment of all money and 
the delivering of all property coming into the director's custody or control belonging to the author- 
ity of the director's successors in office. Premiums on all bonds provided for in this section shall be 
paid by the ante te and all such bonds shall be kept on file in the office of the secretary of state. 


History: 1953 Gani » § 75-38-13, enacted by Laws members to the board; and after "following the first day 
1967, ch. 156, § 13; 2018, ch. 79, § 115 of", deleted "January I in each odd-numbered. year" and 

The 2018 amendment, effective ee 1, 2018, revised added "the month that the term of office begins for mem- 
the schedule for the first meeting of the Las Cruces Ar- bers.elected in the immediately preceding election", 


royo Flood Control Authority following the election of new 


72-17-14. Board's administrative powers. 


The board may exercise the following powers: 

A. fix the time and place, at which its regular meetings ati be held within the authority and 
provide for the calling and holding of special meetings; 

B. adopt and amend or otherwise modify bylaws and_rules for procedure; 

C. select one director as chairman of the board and president of the authority, and another inane 
tor as chairman pro tem of the board and president pro tem of the authority, and choose a secre- 
tary and a treasurer of the board and authority, each of which two positions may be filled by a per- 
son who is, or.is not, a director, and both of which positions may, or may not, be filled by one person; 

D. prescribe by resolution a system of business administration and create all necessary offices, 
and establish and reestablish the powers, duties, and compensation of all officers and employees; 

E. --require and fix the amount of all official bonds necessary or desirable and convenient in the 
opinion of the board for the protection of the funds and property of the authority, subject to the 
provisions of Section 13 [72-17-13 NMSA 1978] hereof; 

F. prescribe a method of auditing and allowing or rejecting claims and demands; 

G. provide a method for the letting of contracts on a fair and competitive basis for the construc- 
tion of works, any facility, or any project, or any interest therein, or the performance or furnishing 
of labor, materials or supplies as required herein; 

H. designate an official newspaper published in the authority in the English language and 
direct additional publication in any newspaper where it deems that the public necessity may so 
require; 

I. make and pass resolutions and orders on behalf of the authority not repugnant to the provi- 
sions of this act [72-17-1 through 72-17-103 NMSA 1978], necessary or proper for the government 
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and management of the affairs of the authority, for the execution of the powers vested in the au- 
thority, and for carrying into effect the provisions of this act. 


History: 1953 Comp., § 75-38-14, enacted by Laws ANNOTATIONS 


1967, ch. 156, § 14. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control § 24. 


72-17-15. Records of board. 


On all resolutions and orders, the roll shall be called, and the ayes and noes shall be recorded. 
All resolutions and orders, as soon as may be after their passage, shall be recorded in a book kept 
for that purpose and be authenticated by the signature of the presiding officer of the board and the 
secretary. Every legislative act of the board of a general or permanent nature shall be by resolu- 
tion. The book of resolutions and orders is a public record. A record shall also be made of all other 
proceedings of the board, minutes of all meetings, certificates, contracts, bonds given by officers, 
employees, and any other agents of the authority, and all corporate’acts, which record is also a 
public record. The treasurer shall keep strict and accurate accounts of all moneys received by and 
disbursed for and on behalf of the authority, in a permanent record, which is also a public record. 
Any permanent record of the authority shall be open for inspection by any qualified elector thereof, 
by any other interested person, or by any representative of the federal government or any public 
body. All records are subject to audit as provided by law for political subdivisions. § ~~ ° 


History: 1953 Comp., § 75-38-15, enacted by Laws 
1967, ch. 156,§ 15. 


72-17-16. Meetings of board. 


All meetings of the board shall be held within the authority and shall be open to the public. No 
business of the board shall be transacted except at a regular or special meeting at which a quorum 
consisting of at least three-fifths of the total membership of the board is present. Any action of the 
board requires the affirmative vote of a majority of the directors present and voting. A smaller 
number of directors. than a quorum may adjourn from time to time and may compel the atten- 
dance of absent members in such manner and under such penalties as the board may provide. 


History: 1953 Comp., § 75-38-16, enacted by Laws 
1967, ch. 156, § 16. 


72-17-17. Compensation of directors. 


Directors shall receive no compensation for their services as a director, office: [officer,] engineer, 
attorney, employee or other agent of the authority. Directors may be reimbursed for expenses in- 
curred by them on authority business with approval of the board. 


History: 1953 Comp., § 75-38-17, enacted by Laws ~ Bracketed material. — The bracketed material was 
1967, ch. 156, § 17. inserted by the compiler and is not part of the law. 


72-17-18. Interest in contracts and property disqualifications. 


No director nor officer, employee or agent of tpe authority may. be interested in any contract or 
transaction with the authority except in his official representative capacity, or as provided, except for 
any contract of employment with the authority. Neither the holding of any office or employment in the 
government of any public body or the federal government nor the owning of any property within the 
state, within or without the authority, may be deemed a disqualification for membership on the board 
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or employment: by the authority, nor a disqualification for compensation for services as an officer, 
employee or agent of the authority, except as provided in Section 17 [72-17-17 NMSA 1978] hereof. 


History: 1953 Comp., § 75-38-18, enacted by Laws GG rodeo 


72-17-19. Flood control system; hearings thereon. 


The authority is hereby authorized, empowered and directed, subject to the provisions of Section 
7 [72-17-7 NMSA 1978] hereof, to acquire, equip, maintain and operate a flood control system: for 
the benefit of the authority and the inhabitants thereof, after the board has made such prelimi- 
nary studies and otherwise taken such action as it determines to be necessary or desirable as pre- 
liminaries thereto. The flood control system consists of such facilities as, the board may determine, 
When a comprehensive program for the acquisition of the flood control system satisfactory to the 
board is available, it shall be tentatively adopted. The program need only describe the proposed 
flood control. system in general terms and not in detail. A public hearing on the proposed program 
shall be scheduled, and notice of the hearing shall be given by publication. After the hearing and 
any adjournments thereof which may be ordered, the board may either require changes to be made 
in the program as the board may consider desirable, or the board may approve the program as pre- 
pared, If any substantial changes to the program are ordered at any time, a further hearing shall 
be held pursuant to notice which shall be given by publication. 


History: 1953 Comp., § 75-38-19, enacted by Laws _ ANNOTATIONS 


nea slain ale Am. Jur. 2d, A.L.R. and C.J.8. references. — 52A 
C.J.S. Levees and Flood Control § 24. 


72- 17-20. poses tat powers. 


The board may: . 

A. acquire, improve, equip, maintain and operate any project or facility for the iota of flood 
and storm waters of the authority and the flood and storm waters of streams which have their 
sources outside of the authority bat which streams and the flood waters thereof flow into the au- 
thority; 

B. protect from such floods or storm waters the WalespOureee, watersheds, pups niphweve, life 
and property in the authority; 

C. exercise the right of eminent domain, either within or without ad authority, in the manner 
provided by law for the condemnation of private property for public use. 


History: 1953 Comp., § 75-88-20, enacted by Laws ANNOTATIONS 


UD y bBo LSB SFO) “Am. Jur. 2d, A.L.R. and C.J.8, references. — 52A 
C.J,.S, Levees and Flood Control § 24. 


72-17-21. Protection of property rights. 


It is hereby declared that the use of the property, lands, rights-of-way, easements or materials 
which may be condemned, taken or appropriated under the provisions of this act [72-17-1 through 
72-17-103 NMSA ‘1978] is'a public use subject to the regulation and control of the state in the 
manner prescribed by law; but nothing herein shall be deemed to authorize the authority or public 
body or person to divert the waters of any river,*reek, stream, irrigation system, canal or ditch 
from its channel to the detriment of any person, any public body or the federal government having 
any interest in-such river, creek, stream, irrigation system, canal or ditch, or the waters thereof or 
therein, unless compensation is ascertained and paid therefor under the laws authorizing the tak- 
ing of private property for public use. 
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History: 1953 Ramp § 75-38-21, enacted. by Laws ANNOTATIONS | 


1967, ch. 156, § 21. 
Am. Jur. 2d,'A.L.R. and C.J.S. references. — 50 Am. 
Jur. 2d Levees and Flood Control §§ 7 to 11. 


72-17-22. Additional powers of authority. 


The authority may exercise the following powers: 

A. have duties, privileges, immunities, rights, liabilities ond disabilities appertaining to a pub- 
lie body politic and corporate and constituting a quasi-municipal corporation and political subdivi- 
sion of the state established as an instrumentality exercising public and essential governmental 
and proprietary functions to provide for the public health, pokes and i Ses welfare; 

B. have perpetual existence and succession; 

C. ‘adopt, have and use a corporate seal and alter the same at pleasure; 

'D." sue and be sued and be a party to suits, actions and proceedings; 

E. commence, maintain, intervene in, defend, compromise, terminate by ‘settlement’ or ottibe 
wise and otherwise participate in and assume the.cost and expensé of any actions and proceedings 
now or hereafter begun and appértaining to the authority, its board, its officers, agents or employ- 
ees or any of the authority's duties, privileges, immunities, rights, liabilities and disabilities or the 
authority's flood control system, other property of the authority or any project; 

F. enter into contracts and agreements, nici pel contracts Aviat the federal government, the 
state and any other public body; 

G. borrow money and issue securities evidencing any loan to or amount due by the authority, 
provide for and secure the payment of any securities and the rights of the holders thereof and pur- 
chase, hold and dispose of securities as hereinafter provided} 

H. refund any loan or obligation of the authority and issue op sine securities to evidence 
such loan or obligation ‘without any election; 

I. purchase, trade, exchange, encumber and otherwise acquire, maintain and dispose of prop- 
erty and interests therein; 

J. levy and cause to be collected general (ad valuta) taxes on all AUbeREy subject to property 
taxation within the authority; provided that the total tax levy, excluding any levy for the payment 
of any debt of the authority authorized by the qualified electors of the authority, for any fiscal year 
shall not exceed an aggregate total of fifty cents ($.50), or any lower maximum amount required 
by operation of the rate limitation provisions of Section '7-37-7.1: NMSA 1978 upon this tax levy, 
on each one thousand dollars ($1,000) of net taxable value, as that term is defined in the Property 
Tax Code [Articles 35 through 38 of Chapter 7 NMSA 1978], by certifying, on or before July 15 of 
each year in which the board determines to levy a tax, to the board ‘of county commissioners of 
Dona Ana county, or by such other date as the laws of the state may prescribe to ‘such other body 
having authority to levy taxes within each, county wherein the authority has any territory, the rate 
so fixed, with directions that, at the time and in the manner required by law for levying taxes for 
other purposes, such body having authority to levy taxes shall levy such tax upon the net taxable 
value of all property subject to property taxation within’ the authority, in addition to such other 
taxes as'may be levied by such body as provided in Sections 72-17-23 through 72-17-27 NMSA 
1978. No taxes may be levied and collected for any purpose and no contract may be made until a 
bond issue has been submitted to and approved by the qualified electors as hereinafter provided; 

‘K. hire and retain officers, agents, employees, engineers, attorneys and any other persons, per- 
manent or temporary, necessary or desirable to effect the purposes hereof, defray any expenses 
incurred thereby in connection with the authority and acquire office space, equipment, services, 
supplies, fire and extended coverage insurance, use and occupancy insurance, workers’ compensa- 
tion insurance, property damage insurance, public liability insurance for the authority ‘and its of- 
ficers, agents and employees and other types of insurance as the board may determine; provided, 
however, that no'provision herein authorizing the acquisition of insurance shall be construed as 
waiving any immunity of the authority or any haat officer or agent thereof and otherwise exist- 
ing under the laws of the state; 

L.” condemn property for public use; 
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M. acquire, improve, equip, hold, operate, maintain and dispose of a flood control system, Sewer 
facilities, project and. appurtenant works or any interest therein wholly within the authority, or 
partially within and partially without the authority, and wholly within, wholly without or par- 
tially within and partially without any public body all or any part of the area of which is situated 
within the authority; 

N. pay or otherwise defray the cost of any project; 

O. pay or otherwise defray and contract so to pay or defray for any term not,exceeding fifty years, 
without an election, except as hereinafter otherwise provided, the principal of, any interest on and 
any other charges appertaining to any securities or other obligations of the federal government, any 
public body or person incurred in connection with any such property so acquired by the authority; 

P. establish and maintain facilities within or without the authority, across or along any public 
street, highway, bridge, viaduct or other public right of way or in, upon, under or over any vacant 
public lands, which public lands are now or may become the property of the state,or across any 
stream of water or water course, without first obtaining a franchise from the municipality, county or 
other public body having jurisdiction over the same; provided that the authority shall cooperate with 
any, public body having such jurisdiction, shall promptly restore any such street, highway, bridge, 
viaduct or other public right of way to its former state of usefulness as nearly as may be and shall 
not use the same in such manner as.to impair completely or, unnecessarily the usefulness thereof; 

Q. deposit any money of the authority, subject to, the limitations in Article 8, Section 4 of the 
constitution of New Mexico, in any banking institution within or without the state and secured in 
such manner and subject to such terms and conditions as the board.may determine, with or with- 
out the payment of any interest on any such deposit; 

R.. invest any surplus money in the authority treasury, including such money in any sinking or 
reserve fund established for the purpose of retiring any securities of the authority, not required for 
the immediate necessities of the authority, in:its own securities or in federal securities, by direct 
purchase of any issue of such securities, or part thereof, at the original, sale of the same or.by the 
subsequent purchase of such securities; 

S. sell any such securities thus purchased and held from time to time; 

T. reinvest the proceeds.of any such sale in other securities of the authority or in federal secu- 
rities, as provided in Subsection.R of this section; | 

U. sell in season from time to time such securities thus purchased and held, so that the pro- 
ceeds may be applied to the purpose for which the money with which such securities were origi- 
nally purchased was placed in the treasury of the authority; 

V. .accept contributions or loans from the federal government for.the purpose of financing the 
planning, acquisition, improvement, equipment, maintenance and operation of any enterprise in 
which the authority is authorized to engage and enter into contracts and cooperate with, and ac- 
cept cooperation and ‘participation from, the federal government for these purposes; 

W. enter, without any election, into joint operating or service contracts and agreements, ac- 
quisition, improvement, equipment or disposal contracts or other arrangements for any term not 
exceeding fifty years with the federal government, any public body or any person concerning sewer 
facilities, or any project, whether acquired by the authority or by the federal government, any 
public body or any person, and accept grants and contributions from the federal government, any 
public body or any person in connection herewith; 

X. enter into and perform, without any election, clean determined by the board to be in the 
public interest and necessary for the protection of the public health, contracts and agreements for 
any term not exceeding fifty years with the federal government, any public body or any person for 
the provision and operation by the authority of sewer facilities; 

Y...enter.into and perform, without any election, contracts, and agreements with the federal 
government, any public body and any person for or concerning the planning, construction, lease or 
other acquisition, improvement, equipment, operation, maintenance, disposal and the financing of 
any project, including any contract or agreement for any term not.exceeding fifty years; 

Z. enter upon any land, make surveys, borings, soundings and examinations for the purposes 
of the authority and locate the necessary works of any project and roadways and other rights of 
way appertaining to any project herein authorized and acquire all property necessary or conve- 
nient for the acquisition, improvement or equipment of such works; 
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AA. © cooperate with and act in conjunction with the state or any of its engineers, officers, boards, 
commissions or departments or with the federal government or any of its engineers, officers, boards, 
commissions or departments or with any other public body or any person in the acquisition, im- 
provement or equipment of any project for the controlling of flood or storm waters of the authority 
or for the protection of life or property therein or for any other works, acts or purposes provided for 
herein and adopt'and carry out any definite plan or system of work for any such purpose; 

BB. cooperate with the federal hei pecrien or any public = bya an rig therewith by 
which the authority may: 

‘(1). acquire and provide, without cost to the operating entity, the end easements and 
rights of way necessary se the acquisition, es oe or equipment of the flood control system 
or any project; 

(2) hold:and save pub eds the ebeaentihy eintitie free from any claim for damages aris- 
ing from the acquisition, ali sate equipment, maintenance and operation of the flood control 
system or any project; | | 

(3) --maintain ‘and operate any ‘project in accordance with regulations orpecriina® by the 
cooperating entity; and 

(4) establish and enforce flood channel limits and regulations, if any, satisfactory to the 
cooperating entity; 

CC. carry on technical and other investigations of all kinds, make mpamnrettvents; collect data 
and make analyses, studies‘and inspections pertaining to control of floods, sewer facilities‘and any 
project, both within and without the authority, and for this purpose the authority has the right of 
access through its authorized representative to all lands and premises within the state; 

DD, have the right to provide from revenues or other available funds an adequate fund for the 
improvement and equipment of the authority's flood control system or of any parts of the Wonks 
and properties of the authority; 

EE. prescribe and enforce reasonable rules and regulations for the prevention of further en- 
croachment upon existing defined waterways, by their enlargement or other modification, for ad- 
ditional waterway facilities to prevent flooding; 

FF, require any person desiring to make a connection to any storm water drain or flood sant 
facility of the authority or to cause storm waters to be emptied into any ditch, drain, canal, floodway 
or other appurtenant structure of the authority firstly to make application to the board to make the 
connection, to require the connection to be made in such manner as the board may direct; 

GG. refuse, if reasonably justified by the circumstances, permission to make any connection 
designated in Subsection EE or Subsection FF of this section; 

HH. make and keep records in connection with any project or otherwise concerning the authority; 

II. ‘arbitrate any differences arising in connection with any project and otherwise concerning 
the authority; 

JJ. have the management, control and supervision of all the business and affairs appertain- 
ing to any project herein authorized, or otherwise concerning the authority, and of the acquisition, 
improvement, equipment, operation and maintenance of any such project; . 

KK. prescribe the duties of officers, agents, employees and other persons and fix their compen- 
sation; provided that the compensation of employees and officers shall be established at prevailing 
rates of pay for equivalent work; 

LL. enter into contracts of indemnity and guaranty in such form as may be approved by the 
board relating to or connected with the performance of any contract or agreement that the author- 
ity is empowered to enter into under the provisions hereof or of any other law of the state; 

MM. provide, by any contract for any term not: exceeding fifty years, or ee aa without an 
election: 

(1) for the joint use of personnel, equipment and facilities of the authority nid any pdhie 
body, including without limitation public buildings constructed by or under the supervision of the 
board ofthe authority or the governing body of the public body concerned, upon such terms and 
agreements and within such areas within the authority as may be determined, for the promotion 
and protection of health, comfort, safety, life, welfare and property of the inhabitants of the author- 
ity and any such public body; and x 
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(2) for the joint employment of clerks, stenographers and other employees appertaining to 
any project, now existing or hereafter established in the authority, upon such terms and conditions 
as may be determined for the equitable apportionment of the expenses therefrom resulting; 

NN. obtain financial statements, appraisals, economic feasibility reports and valuations of anx 
type appertaining to any project or any property pertaining thereto; 

OO. adopt any resolution authorizing a project or the issuance of securities, or both, or other 
wise appertaining thereto, or otherwise concerning the authority; | 

PP. make and execute a mortgage, deed of trust, indenture or other trust instrument apper- 
taining to a project or to any securities herein authorized, or to both, except as provided in Bubaens 
tion QQ of this section and in Section 72-17-54 NMSA 1978; , 

QQ. make all contracts, execute all instruments and chin all things necessary or convenient in, 
the exercise of the powers granted herein or in the performance of the authority's covenants or 
duties or in order to secure the payment of its securities; provided that no encumbrance, mortgage 
or other pledge of property, excluding any money, of the authority is created thereby; and provided 
further that no property, excluding money, of the district is liable to be forfeited or taken in pay- 
ment of such securities; 

RR. have and exercise all rights and powers necessary or ingidental to or implied from the spe- 
cific powers granted herein, which specific powers shall not be considered as a limitation upon any 
power necessary or appropriate to carry out the purposes and intent hereof; and 

SS. exercise all or any part or combination of the powers herein granted. 


History: 1953 Comp., § 75-38-22, enacted by Laws 
1967, ch. 156, § 22; 1986, ch. 32, § 33; 2018, ch. 79, § 
116. 

The 2018 amendment, effective July 1, 2018, made mi- 
nor technical changes throughout the section; in Subsec- 
tion J, deleted "taxpaying" and added "qualified" preced- 
ing each occurrence of "electors"; in Subsection K, deleted 
"workmen's" and added "workers" preceding "compensa- 
tion insurance"; in Subsection Y, after "including", deleted 


"but not necessarily limited to"; and in Subsection QQ, 
after "and provided", added "further that". 

The 1986 amendment rewrote Subsection J and itda 
minor stylistic changes throughout the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 52A 
C.J.S: Levees and Flood Control § 24. 


72-17-23. Levy and collection of taxes. 


To levy and collect taxes, the board shall determine, in each year, the amount of money neces- 
sary to be raised by taxation, taking into consideration other sources of revenue of the authority, 
and shall fix a rate of levy, without limitation as to rate or amount, except for the limitation in 
Subsection J of Section 22 [72-17-22 NMSA 1978] hereof and for any constitutional limitation, 
which, when levied upon every dollar of assessed valuation of taxable property within the author- 
ity, and together with other revenues, will raise the amount required by the authority annually to 
supply funds for paying expenses of organization and the costs of acquiring, improving, equipping, 
operating and maintaining any project or facility of the authority, and promptly to pay in full, 
when due, all interest on and principal of bonds and other securities of the authority; and in the 
event of accruing defaults or deficiencies, an additional levy may be made as provided in Section 
24 [72-17-24 NMSA 1978] hereof. 


History: 1953 Comp., § 75-38-23, enacted by Laws 
1967, ch. 156, § 23. 

Cross references. — For constitutional property tax 
limits and exceptions, see N.M. Const., art. VIII, § 2. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and CuJ.S. references. — 52A 
C.J.S. Levees and Flood Control §§ 28 to 33. 


72-17-24. Levies to cover deficiencies. 


The board, in certifying annual levies, shall take into account the maturing indebtedness for the 
ensuing year as provided in its contracts, maturing securities and interest on securities, and defi- 
ciencies and defaults of prior years, and shall make ample provision for the payment thereof. In case 
the moneys produced from such levies, together with other revenues of the authority, are not suf- 
ficient punctually to pay the annual installments of its contracts or securities, and interest thereon, 
and to pay defaults and deficiencies, the board shall make such additional levies of taxes as may be 
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necessary for such purposes, and notwithstanding any limitations, except the limitation in Subsec- 
tion J of Section 22 [72-17-22 NMSA 1978] hereof, and any constitutional limitation, such taxes shall 
be made and continue to be levied until the indebtedness of the authority shall be fully paid. 


History: 1953 Comp., § 75-38-24, enacted by Laws 
1967, ch. 156, § 24. 


72-17-25. Sinking fund. 


Whenever any indebtedness has been incurred by the authority; it shall be lawful for the board 
to levy taxes and to collect revenue for the purpose of creating a reserve fund in such amount as 
the board may determine, which may be used to meet the obligations of the authority, for main- 
tenance and operating charges and depreciation, and to provide improvements for the authority. 


History: 1953 Comp., § 75-38-25, enacted by Laws 
1967, ch. 156, § 25. 


72-17-26. Manner of levying and collecting taxes. 


It is the duty of the body having authority to levy taxes within each county to levy the taxes pro- 
vided in Subsection J [of] Section 22 [72-17-22 NMSA 1978], hereof, and elsewhere in this act’[72- 
17-1 through 72-17-103 NMSA 1978]. It is the duty of all officials charged with collecting taxes to 
collect such taxes at the time and in the form and manner and with like interest and penalties as 
other general ad valorem taxes are collected, and when collected, to pay the same to the authority. 
The payment of such collection shall be made monthly to the treasurer of the authority and paid 
into the depository thereof to the credit of the authority. All general ad valorem taxes levied under 
this act, together with interest thereon and penalties for default in payment thereof, and all costs 
of collecting the same, constitute, until paid, a perpetual lien on and against the property taxed, 
and such lien is on a parity with the tax lien of other general ad valorem taxes. 


History: 1953 Comp., § 75-38-26, enacted by Laws « ANNOTATIONS 
1967, ch. 156, § 26. ) 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
inserted by the compiler and is not part of the law. C.J.S. Levees and Flood Control § 33. 


72-17-27. Delinquent taxes. 


If the general ad valorem taxes levied are avi paid, then delinquent real property shall be sold 
at the regular tax sale for the payment of said taxes, interest and penalties, in the manner pro- 
vided by the statutes of the state for selling real property for the nonpayment of general taxes. If 
there are no bids at said tax sale for the property so offered, said property shall be struck off to the 
county, and the county shall account to the authority in the same manner as provided by law for 
accounting for school, town and city taxes. Delinquent personal property shall be distrained and 
sold as provided by law. 


History: 19538 Comp., § 75-38-27, enacted by Laws ANNOTATIONS 
1967, ch. 156, § 27. : . 

Cross references. — For sale of real property for pay- Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
ment of property taxes, see 7-38-65 NMSA 1978 et seq. C.J.S. Levees and Flood Control § 38. 


72-17-28. Blection soi 


Elections shall be held pursuant to the provisions of the Local Election Act [Chapter 1, Article 
22 NMSA 1978]. 


History: 1953 Comp., § 75-38-28, enacted by Laws directors of the Las Cruces Flood Control Authority shall 
1967, ch. 156, § 28; 2018, ch. 79, § 117. be held pursuant to the provisions of the Local Election 
The 2018 amendment, effective July 1, 2018, com- Act. 


pletely rewrote the section, providing that elections for 


275 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-17-29 1D WATER LAW OU 72-17-36 


72-17-29. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-17- provisions « of former section, see the 2017 NMSA 1978 on 
29 NMSA 1978, as enacted by Laws 1967, ch. 156, § 29, * NMOneSource.com. 
relating to election resolution, effective July 1, 2018. For 


72-17-30. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-17- provisions of former section, see the 2017 NMSA 1978 on 
30 NMSA 1978, as enacted by Laws 1967, ch. 156, § 30, NMOneSource.com. 
relating to conduct of ena effective July 1 1, 2018. For 36 zs) 
72-17-31. Repealed. . Sin | 

Repeals, — Laws 2018, ch. 79, § 175 repealed 72-17- provisions of former section see the 2017 NMSA 1978 on 
31 NMSA 1978, as enacted by Laws 1967, ch. 156, § 31, NMOneSource.com. 


relating to notice of election, effective July 1, 2018. For 


72-17-32. Repealed. 


Repeals. — Laws 2018, ch, 79, § 175 repealed 72-17-32 of former section, see the 2017 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1967, ch. 156, § 32, relat- Soureest com. >» 
ing to polling places, effective July 1, 2018. For provisions 


72-17-33. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-17- provisions of former section, see the 2017 NMSA 1978 on 
33 NMSA 1978, as enacted by Laws 1967, ch. 156, § 33, NMOneSource.com. 
relating to election: supplies, effective July 1, 2018. For 


72-17-34. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-17- provisions of former section, see = 2017 NMSA 1978 on 
384 NMSA 1978, as enacted by Laws 1967, ch. 156, § 34, NMOneSource.com. 
relating to election returns, effective July.1, 2018. For 


72-17-35. Dissolution of authority. 


If a remonstrance be received pursuant to Section 7 [72-17-7 NMSA 1978] hereof denying the 
board the power to acquire ‘a flood control system, or the first proposal for the issuance of bonds 
shall have failed to receive a favorable vote by a majority of the qualified electors voting thereon, 
the board shall proceed to dissolve the authority. 


History: 1953 fiance .. § 75-38-35, enacted by Laws. 
1967, ch. 156, § 35. 


72-17-36. Filing of dissolution resolution. 


Within thirty days after the effective date of any resolution dissolving the authority, the secre- 
tary shall file a copy of the resolution in the office of the county clerk and shallcause to be filed:an 
additional copy of the resolution in the office of the secretary of state, which filings shall be with- 
out fee and be otherwise in the same manner as articles of incorporation are required to be filed 
under the laws of the state. 


History: 1953 Comp., § 75-38-36, enacted by Laws 
1967, ch. 156, § 36. 
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72-17-37 LAS CRUCES METROPOLITAN ARROYO FLOOD CONTROL 72-17-38 


72-17-37. Disposition of property, funds and taxes of authority. 


All property and all funds remaining in the treasury of the authority so dissolved shall be sur- 
rendered and transferred to the county in which the authority i is located and shall become a part 
of the general fund of the county. 

ieee: 1953 Comp. + 8 75-88-37, enacted tis Laws 
1967, ch. 156, $37, 


1217-38; Powers of public bodies. 

The governing body of any municipality or other public body, upon its behalf and in its name, for 
the purpose of aiding and cooperating in any project herein authorized, upon the terms and with 
or without consideration and with or without an election, as the governing body determines, may 
exercise the following powers: 

A. sell, lease, loan, donate, grant, convey, assign, transfer and otherwise dispose to the author- 
ity, sewer facilities or any other property or any interest therein, appertaming to a flood control 
system; 

B. . make available for riroertay-an use or otherwise dispose to the enthotitves any machinery, 
equipment, facilities and other property, and any agents, employees, persons with professional 
training, and any other persons, to effect the purposes hereof. Any such property and persons 
owned or in the employ of any public body while engaged in performing for the authority any 
service, activity or undertaking herein authorized, pursuant to contract or otherwise, shall have 
and retain all of the powers, privileges, immunities, rights and duties of, and shall be deemed to be 
engaged in the service and employment of such public body, notwithstanding such service, activity 
or undertaking is being performed in or for the authority; 

C. enter into any agreement or joint agreement between or among the Zederel government, the 
authority, and any other public body, or any combination thereof, extending over any period not 
exceeding fifty years, which is mutually agreed thereby, notwithstanding any law to the contrary, 
respecting action or proceedings appertaining to any power herein granted, and the use or joint 
use of any facilities, project or other property herein authorized; 

D. sell, lease, loan, donate, grant, convey, assign, transfer, or pay over to the authority any facil- 
ities or any project herein authorized, or any part thereof, or any interest in real or personal prop- 
erty, or any funds available for acquisition, improvement or equipment purposes, including the 
proceeds of any securities previously or hereafter issued for acquisition, improvement or equip- 
ment purposes which may be used by the authority in the acquisition, improvement, equipment, 
maintenance or operation.of any facilities or project herein authorized; 

E. transfer, grant, convey or assign and set over to the authority any contracts which may have 
been awarded by the public body for the acquisition, improvement or equipment of any project not 
begun or if begun, not completed; 

F. budget and appropriate, and each municipality or other public body is hereby required and 
directed to budget and appropriate, from time to time, general ad valorem tax proceeds, and other 
revenues legally available therefor to pay all obligations arising from the exercise of any powers 
herein granted as such obligations shall accrue and become due; . , 

G... provide for an agency, by any. agreement herein authorized, to administer or execute that or 
any collateral agreement, which agency may be one of the parties to the agreement, or a commis- 
sion or board constituted pursuant to the agreement; 

H. provide that any such agency shall possess the common power specified in the agreement, 
and may exercise it in the manner or according to the method provided in the agreement. Such 
power is subject to the restrictions upon the manner of exercising the power of any one of the con- 
tracting parties, which party shall be designated by the agreement; 

I. continue any agreement herein authorized for a definite term not exceeding fifty years, or 
until rescinded or terminated, which agreement may provide for method by which it may be re- 
scinded or terminated by any part. 
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72-17-39 | WATER LAW’. . 72-17-42 


History: 1953 Comp., § 75-38-38, enacted by Laws. 
1967, ch. 156, § 38. 


72-17-39. Effect of extraterritorial functions. 


All of the powers, privileges, immunities and rights, exemptions from laws, ordinances and rules, 
all pension, relief, disability, workmen's compensation and other benefits which apply to the activ- 
ity of officers, agents or employees of the authority or any such public body when performing their 
respective functions within the territorial limits of the respective public agencies apply to them to 
the same degree and extent while engaged in the performance of any of their functions and duties 
Spa ONS hereunder. 


History: 1953 Comp., § 75-38-39, enacted by Laws . : 
1967, ch. 156,§ 39. 


72-17-40. Forms of borrowing. 


Upon the conditions and under the circumstances set forth in this act [72-17-1 through 72-17- 
103 NMSA 1978], the authority, to carry out the purposes hereof, from time to time may borrow 
money to defray the cost of any project, or any part thereof, as the board gis determine, and issue 
the following securities to evidence such borrowing: 


A. notes; 
B. warrants; 
C. bonds; 


D. temporary bonds; and ~ 
E. interim debentures. 


‘History: 1953: Comp., § 75-38-40, enacted by Laws 11 C.J.S. Bonds § 2. et seq.; 64.C.J.S; Municipal Corpora- 
1967, ch. 156, § 40. tions §§ 1902 to 1904; 94 C.J.S. Waters §§ 322 to 331, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. | 
Jur. 2d Public Securities and Obligations §§ 9 to 23. 


72-17-41, Issuance of notes. 


The authority is authorized’ to borrow money without an election in anticipation of taxes or 
other revenues, or both, and to issue notes to evidence the ‘amount so borrowed. 


History: 1953 Comp., § 75-38-41, enacted by Laws 
1967, ch. 156, § 41. 


72-17-42. Issuance of warrants. 


The authority is authorized to defray the cost of any services, or supplies, equipment or wack 
materials furnished to or for the benefit of the authority by the issuance of warrants to evidence 
the amount due therefor, without an shoe pha in anticipation of taxes or other revenues, or both. 


History: 1953 Comp., us 75-38-42, enacted by Laws 64 C.J.S. Municipal Corporations § 1905. 
1967, ch. 156, § 42. 
09 Qf? | ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 24. 
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72-17-43 LAS CRUCES METROPOLITAN ARROYO FLOOD CONTROL 72-17-46 


72-17-43. Maturities of notes and warrants. 


Notes and warrants may mature at»such time or times not exceeding one year from the respéc- 
tive:dates of their issuance as the board may determine. They shall not be extended ior funded 
except by the issuance of bonds or interim debentures in compliance with Sections 44 and 46 [72- 
17-44 and 72-17-46 NMSA 1978] hereof. is 


History: 1953 Comp., § 75-38-43, enacted by Laws 
1967, ch. 156, § 43. 


72-17-44. Issuance of bonds and incurrence of debt. 


The authority is authorized to borrow money in anticipation of taxes or other revenues, or both, 
and to issue bonds to evidence the amount so borrowed. No bonded indebtedness or any other 
indebtedness not payable in full within one year, except for interim debentures as provided in Sec- 
tions 72-17-46 and 72-17-89 through 72-17-91 NMSA 1978, shall be created by the authority with- 
out first submitting a proposition of issuing such bonds to the qualified electors of the authority 
and being approved by a majority of such electors voting thereon at.an election held for that pur- 
pose in accordance with Sections 72-17-28 through 72-17-34 NMSA 1978 and all laws amendatory, 
thereof and supplemental thereto. Bonds so authorized may be issued in one series or more and 
may mature at such time or times not exceeding forty years from their issuance as the board may 
determine. The total of all outstanding indebtedness at any one time shall not exceed twelve mil- 
lion five hundred thousand dollars ($12,500,000) without prior approval of the state legislature: 


History: 1953 Comp., § 75-38-44, enacted by Laws "electors", and after "in accordance with Sections", deleted 
1967, ch. 156, § 44; 2018, ch. 79, § 118. "28 to 34, both inclusive, of this act" and added "72-17-28 
The 2018 amendment, effective July 1, 2018, re- through 72-17-34 NMSA 1978". 


vised certain statutory references, and made technical 


changes throughout the section; and after."as provided in ANNOTATIONS 
Sections", deleted "46, 89, 90, and 91 hereof" and added Am. Jur. 2d. A.L.R. and C.J.S. references. — 64 Am. 
"72-17-46 and 72-17-89 through 72-17-91 NMSA 1978", Jur. 2d Public Bagi iiice and Obligations § 24. 


deleted "taxpaying" and added "qualified" preceding 


72-17-45. Issuance of temporary bonds. 


The authority is authorized to issue temporary bonds, pending preparation of definitive bond or 
bonds and exchangeable for the definitive bond or bonds when prepared, as the board may deter- 
mine. Each temporary bond shall set forth substantially the same conditions, terms and provisions 
as the definitive bond for which it is exchanged. Each holder of any such temporary security shall 
have all the rights and remedies which he would have as a holder of the definitive bond or bonds. 


History: 1953 Comp., § 75-38-45, enacted by Laws 
1967, ch. 156, § 45. | 
72-17-46. Issuance of interim debentures. 


The authority is authorized to borrow money and to issue interim debentures evidencing “con- 
struction" or short-term loans for the acquisition or improvement and equipment of the flood con- 
trol system or any project in supplementation of long term financing and the issuance of bonds, as 
provided in Sections 89, 90 and 91 [72-17-89 through 72-17-91 NMSA 1978] hereof. 


History: 1953 Comp., § 75-38-46, enacted by Laws 
1967, ch. 156, § 46. 
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72-17-47 . WATER LAW 72-17-51 


72-17-47. Payment of securities. n tox 


All securities issued by the authority shall be authorized by. resolution. The authority may 
pledge its full faith and credit for thé payment of any securities herein authorized, the interest 
thereon, any prior redemption premium or premiums, and any charges appertaining thereto, Se- 
curities may constitute the direct and general obligations of the authority. Their payment may be 
secured by a specific pledge of tax proceeds and other revenues of the authority, in this act [72-17-1 
through 72-17-103 NMSA 1978] sometimes referred to as "revenues" of the authority, as the board 
may determine. 


History: 1953 Comp., § 75-38-47, enacted by Laws. _ ANNOTATIONS 


PHO7, Crt eG. 8 20 Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 24. 


72-17-48, Additionally secured securities. 


The board, in connection with such additionally secured securities, in the réebTition authorizing 
their issuance or other instrument appertaining thereto, may pledge all or a portion of such rev- 
enues, subject to any prior pledges, as additional security for such payment of said securities, and 
at its option may deposit such revenues in a fund created to pay the securities or created to secure 
additionally their payment. 


History: 1953 Comp., § 75-38-48, enacted by Laws 
1967, ch. 156, § 48. 


72-17-49. Pledge of revenues. 


Any such revenues pledged directly or as additional security for the payment of securities of 
any one issue or series which revenues are not exclusively pledged therefor, may subsequently be 
pledged directly or as additional security for the payment of the securities of one or more issue or 
series subsequently authorized. 


History: 1953 Comp., § 75-38-49, enacted by Laws 
1967, ch. 156, § 49. 


72-17-50. Ranking among different issues. 


All securities of the same issue or series shall, subject to the prior and superior rights of out- 
standing securities, claims and other obligations, have a prior, paramount and superior lien on 
the revenues pledged for the payment of the securities over and ahead of any lien thereagainst 
subsequently incurred of any other securities; provided, however, the resolution authorizing, or 
other instrument appertaining to, the issuance of any securities may provide for the subsequent 
authorization of bonds or other securities the lien for the payment of which on such revenues is 
on a parity with the lien thereon of the subject securities upon such conditions and subject to such 
limitations as said resolution or other instrument may provide. 


History: 1953 Comp., § 75-38-50, enacted by Laws 
1967, ch. 156, § 50. 


72-17-51. Ranking among securities of same issue. 


fi 


All securities of the same issue or series shall be equally and ratably secured without priority by 
reason of number, date of maturity, date of securities, of sale, of execution, or of delivery, by a lien 
on said revenues in accordance with the provisions of this act [72-17-1 through 72-17-103 NMSA 
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72-17-52 LAS CRUCES METROPOLITAN ARROYO FLOOD CONTROL 72-17-56 


1978] and the resolution authorizing, or other instrument appertaining to, said securities, except 
to the extent such resolution or other instrument shall otherwise expressly provided [provide]. 


.History: 1953 Comp., § 75-38-51, enacted by Laws _ © Bracketed material. — The bracketed material was 
1967, ch. 156, § 51. inserted by the compiler and is not part of the law. 


72-17-52. Payment recital in securities. 


Each security issued hereunder shall recite in substance that the security and the interest 
thereon are payable solely from the revenues or other moneys pledged to the payment thereof. 
Securities specifically pledging the full faith and credit of the authority for their payment shall so 
state. 


History: 1953 Comp., § 75-38-52, enacted by Laws 
1967, ch. 156, § 52. 


72-17-53. Incontestable recital in securities. 


Any resolution authorizing, or other instrument appertaining to, any securities hereunder may 
provide that each security therein authorized shall recite that it is issued under authority hereof. 
Such recital shall conclusively impart full compliance with all of the provisions hereof, and all se- 
curities issued containing such recital shall be incontestable for :any cause whatsoever after their 
delivery for value. 


History: 1953 Comp., § 75-38-53, enacted by Laws ANNOTATIONS . 


1967, ch. 156, § 53. 
a 8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 
C.J.S. Municipal Corporations §§.1967, 1968. 


72-17-54, Limitations upon payment of securities. 


The payment of securities shall not be secured by an encumbrance, mortgage or other pledge of 
property of the authority, except for revenues, income; tax proceeds and other moneys pledged for 
the payment of securities. No property of the authority, subject to said exception, shall be liable to 
be forfeited or taken in payment of the securities. 


History: 1953 Comp., § 75-38-54, enacted by Laws ANNOTATIONS 


i ALD sa Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur.2d Public Securities and Obligations § 199. 


72-17-55. Limitations upon incurring any debt. 


Nothing in this act [72-17-1 through 72-17-103 NMSA 1978] contained shall be construed as 
creating or authorizing the creation of an indebtedness on the part of any municipality or other 
public body included in the authority or elsewhere located. 


History: 1953 Comp., § 75-38-55, enacted by Laws 
1967, ch. 156, § 55. 


72-17-56. Security details. 


Any securities herein authorized to be issued shall bear such date or dates, shall be in such de- 
nomination or denominations, shall mature at such time or times but in no event exceeding forty 
years from their date or any shorter limitation herein provided, shall bear interest at a rate or 
rates not exceeding six percent per annum, which interest may be evidenced by one or two sets of 
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72-17-57 AO WATER LAW JF 72-17-60 


coupons payable annually or semiannually; except that. the first: coupon or coupons appertaining to 
any security may represent interest for any period not in excess of one:year, as may be prescribed 
by resolution or other instrument; and the securities and any coupons shall be payable in such 
medium of payment at any banking institution or such other place or places within or without the 
state, including but not limited to the office of the treasurer of the county in which the authority 
is located wholly or in part, as determined by the board, and the securities at the option of the 
board may be in one or more series, may be made subject.to. prior redemption.in advance of ma- 
turity in such order or by lot or otherwise at such time or times without or with the payment of 
such premium or premiums ‘not exceeding six percent of the ee amount of each security so 
redeemed, as'determined bythe board. . 09 


Miisterst 1953 Comp., § 75-38-56, enacted by Laws 
1967, ch. 156, § 56. 


72-17-57. Capitalization of costs. 


Any resolution authorizing the issuance of securities. or other instrument appertaining thereto 
may capitalize interest on any securities during any period of construction or other acquisition 
estimated by the board and one year thereafter and any other cost of any project, by providing for 
the payment of the amount capitalized from the proceeds of the securities. 


History: 1953 _Comp., § 75-38-57, enacted by Laws 
1967, ch. 156, § 57. 


72-17-58. Other security details. 


Securities may be issued with privileges for conversion or registration, or both, for payment as 
to principal or interest, or both; and where interest accruing on the securities is not represented by 
interest coupons, the securities may provide for the endorsing of payments of interest thereof; and 
the securities generally shall be issued in such manner, in such form, either coupon or registered, 
with such recitals, terms, covenants and conditions, and with such other details, as may be pro- 
vided by the board in the resolution authorizing the securities, or other instrument, appertsining 
thereto, except as herein otherwise provided: 


History: 1953 Comp., § 75-38-58, enacted by Laws 
1967, ch. 156, § 58. : 


72-17-59. Reissuance of sactivitian! 


Any resolution authorizing the issuance of securities or any other instrument appertaining 
thereto may provide for their reissuance in other denominations‘ in negotiable or nonnegotiable 
form and otherwise in such manner and form as the board may determine. ; 


History: 1953 Comp., § 75-38-59, enacted by Laws 
1967, ch. 156, § 59. 


72-17-60. Negotiability. 


Subject to the payment provisions herein specifically provided, said notes, warrants, bonds, any 
interest coupons thereto attached, temporary bonds, and interim debentures shall be fully nego- 
tiable within the meaning of and for all the purposes of the Uniform Commercial Code [Chapter 
55. NMSA 1978], except as the board may otherwise provide; and each holder of such security, or 
of any coupon appertaining thereto, by accepting such. security or coupon shall be conclusively 
deemed to have agreed that such security or coupon, except as otherwise. provided, is and shall be 
fully negotiable within the meaning and for all purposes of said code. 
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72-17-61 LAS CRUCES METROPOLITAN ARROYO FLOOD CONTROL 72-17-64 


History: 1953 Comp., § 75-38-60, enacted by Laws ANNOTATIONS 


1967, ch. 156, § 60, 
lee i 3 Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 23, 33. 
64 C.J.S. Municipal Corporations §§ 1950 to 1952. 


72-17-61. Single bonds. 


Notwithstanding any other PronTatOD of law, the board in any REnRRPAE authorizing securities 
hereunder: 

A. may provide for the initial issuance of one or more securities, in 1 this section called "bond," 
aggregating the amount of the entire issue, or a designated portion thereof; 

B. may make such provision for installment payments of the principal amount of any such 
bond as it may consider desirable; 

C. may provide for the making of any such bond payable to bearer or otherwise, registrable as 
to principal or as to both principal and interest, and where interest accruing thereon is not repre- 
sented by interest coupons, for the endorsing of payments of interest on such bonds; 

D. may further make provision in any such proceedings for the manner and circumstances in 
and under which any such bond may in the future, at the request of the holder thereof, be con- 
verted into securities of smaller denominations, which securities of smaller denominations may in 
turn be either coupon bonds or bonds registrable as to principal, or principal and interest, or both. 


History: 1953 Comp., §-75-38-61, enacted by Laws 
1967, ch. 156, § 61. 


72-17-62. Lost or destroyed securities. 


If lost or completely destroyed, any security may be reissued in the form and tenor of the lost or 
destroyed security upon the owner furnishing, to the satisfaction of the board: 

A. proof of ownership; 

B. proof of loss or destruction; 

C. a surety bond in‘twice the ‘face dicioumt of the security and any coupons; and 

“D, payment of the cost of preparing’and issuing the new security. . 


History: 1953 Comp., § 75-88-62, enacted by Laws ANNOTATIONS 


aOR T Oba LBG. F 62: Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 298. 


72-17-63. Execution of securities. 


Any security shall be executed in the name of and on behalf of the authority and signed by the 
chairman of the board, with the seal of the authority affixed thereto and attested by the secretary 
se the’ wiphameighces 


History: 1953 Comp., § 75-38-63, enacted by Laws ANNOTATIONS 


teh gamete hina Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am. 
Jur. 2d Public Securities and Obligations $§ 186 to 189. 
11 C.J.S, Bonds § 14. 


72-17-64. Interest coupons. 


4 


Except for any bonds which are registrable for payment of interest, interest coupons payable to 
bearer and appertaining to the bonds shall be issued and shall bear tHe original or facsimile signa- 
ture of the cbiaiviian of a eh 
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72-17-65 WATER LAW 72-17-69 


History: 1953 Comp., § 75-38-64, enacted by Laws . ANNOTATIONS 


1967.05. 158,284 Am. Jur. 2d, A.L.R. and C.J.S. references. mies? od 
Jur. 2d Public Securities and Obligations § 444. 


72-17-65. Facsimile signatures. 


Any of said officers, after filing with the secretary of state his manual siptature certified by h him 
under oath, may execute or cause to be executed with a facsimile signature in lieu of his manual 
signature any security herein authorized; provided, that such a filing is not a condition of execu- 
tion with a facsimile signature of any interest coupon and provided that at least one signature 
required or permitted to be placed on each such security, excluding any interest coupon, shall be 
manually subscribed. An officer's facsimile signature has the same legal effect as his manual sig- 
nature. 


History: 1953 Comp., § 75-38-65, enacted by Laws - Cross references. — For Uniform Facsimile Signa- 


1967, ch. 156, § 65. « | ture of Public Officials Act, see Chapter 6, Article 9 NMSA 
1978, 


72- 17-66. Facsimile seal. 


‘The secretary of the authority may cause the seal of the district to be panied) engraved, stamped 
or otherwise placed in facsimile on any security. The facsimile seal has the same legal effect as the 
impression of the seal. 


History: 1953 Comp., § 75-38-66, enacted by Laws 
1967, ch. 156, § 66. 


72-17-67. Signatures of predecessors in office. 


The securities and any coupons bearing the signatures of the officers in office at the time of the 
signing thereof shall be valid and binding: obligations of the authority, notwithstanding that be- 
fore the delivery thereof and payment.therefor, any or all-of the persons whose signatures appear 
thereon shall have ceased to fill their respective offices. 


History: 1953 Comp., §,75-38-67, enacted by Laws > ANNOTATIONS 


1967, ch. 156, § 67. 
2¢ 6, 8 ! ist Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 190. 


72-17-68. Facsimile signatures of predecessors. 


Any effiedn herein authorized or permitted to sign any security or interest coupon, at ti the time of 
its execution and of the execution of a signature certificate, may adopt as and for his own facsimile 
signature the facsimile signature of his predecessor in office in the event that such facsimile sig- 
nature appears upon the security or coupons appertaining thereto, or upon both the. security and 
such coupons. 


History: 1953 Comp., § 75-38-68, enacted by Laws 
1967, ch. 156, § 68. 


72-17-69. Repurchase of securities. 


The securities may be nepuirchasell by the authority ont of any funds peediabl for here purpose 
from the project to which they pertain at a price of not more than the principal amount thereof and 
accrued interest, plus the amount of the premium, if any, which might on the next redemption date 
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72-17-70 LAS CRUCES METROPOLITAN ARROYO FLOOD CONTROL 72-17-73 


of such securities be paid to the holders thereof if such securities should be:called for redemption 
on such date pursuant to their terms, and all securities so purchased shall be cancelled. 


History: 1953 Comp., § 75-38-69, enacted by Laws § | ANNOTATIONS 


1967, ch. 156, § 69. ; 
ae uf Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 251. 
11 C.J.S. Bonds § 54; 64 C,J.S, Municipal:Corporations 
, $1954, ; 


72-17-70. Customary provisions. 


The resolution authorizing the securities or other instrument appertaining thereto may contain 
any agreement or provision customarily contained in instruments securing securities, including 
without limiting the generality of the foregoing, covenants pans in Section 76 Aer 17-76 
NMSA 1978] hereof. 


History: 1953.Comp., §. 75-38-70, enacted by Laws 
1967, ch. 156, § 70. 


72-17-71. Sale of securities. 


Any securities herein authorized, except for warrants not issued for cash, and except for tem- 
porary bonds issued pending preparation of definitive bond or bonds, shall be sold at public or 
private sale for not less than the principal amount 'thereof and accrued interest, or at the board's 
option, below par at a discount not exceeding five percent of the principal amount thereof and at a 
price which will not result in a net interest cost to.the authority of more than six percent per an- 
num computed to maturity according to standard tables of bond values. 


History: 1953 Comp., § 75-38-71, enacted by Laws ANNOTATIONS 


eee One hae : ute Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am, | 
Jur,2d Public Securities and Obligations §§ 218, 228. 
64 C.J.S. Municipal Corporations § 1930. 


72-17-72, Sale discount or commission prohibited. 


No discount, except as hereinabove provided, or commission shall be allowed or paid on or for 
any security sale to.any purchaser or bidder, directly or indirectly; but nothing herein contained 
shall be construed as prohibiting the board from employing legal, fiscal, engineering and other 
expert services in connection with any project or facilities herein authorized and with the authori- 
zation, issuance and sale of securities. 


History: 1953 Comp., § 75-38-72, enacted by Laws ANNOTATIONS 


eyo be Os SOC EAT a, Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 230, 235. 
64 C.J.S. Municipal Corporations §.1932. >) 


72-17-73. Application of proceeds. 


All moneys received from the issuance of any securities herein authorized shall be used solely 
for the purpose or purposes for which issued and the cost of any project thereby delineated. Any ac- 
cruéd interest and any premium shall be applied to the payment of the interest on or the principal 
of the securities, or both interest and ae ee or shall be deposited in a reserve therefor, as the 
board may determine. 


History: 1953 Comp., § 75-38-73, enacted by Laws 
1967, ch. 156, § 73. 
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72-17-74 . ‘WATER LAW _ 12-17-77 


72-17-74. Use of unexpended proceeds. 


Any unexpended balance of such security proceeds remaining after the completion of the acqui- 
sition or improvement and equipment of the project or.the completion of the purpose or. purposes 
for which such securities were issued shall be paid immediately into the fund created for the pay- 
ment of the principal of said securities and shall be used therefor, subject to the provisions as to 
the times and methods for their payment as stated in the securities and the proceedings authoriz- 
ing or otherwise appertaining to their issuance, or so paid into a reserve therefor. 


History: 1953 Comp., § 75-38-74, enacted by Laws 
1967, ch. 156, § 74. 


72-17-75. Validity unaffected ie use of proceeds. 


The validity of said securities shall not be dependent [on] nor affected by the walsaity or Phofttde 
ity of any proceedings relating to the acquisition or improvement and equipment of the project or 
the proper completion of any project for which the securities are issued. The purchaser or purchas- 
ers of the securities shall in no manner be responsible for the application of the proceeds of the 
securities by the authority or any of its officers, agents and employees. 


History: 1953 Comp., § 75-38-75, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 156, § 75. inserted by the compiler and is not part of the law. 


72-17-76. Covenants in security proceedings. 


Any resolution or trust indenture authorizing the issuance of securities or any other instrument 
appertaining thereto may contain covenants and other provisions notwithstanding such covenants 
and provisions may limit the exercise of powers conferred hereby, in order to secure the payment 
of such securities, in agreement with the holders and owners of such securities, as the board may 
determine, including without limiting the generality of the foregoing, all such acts and things as 
may be necessary or convenient or desirable in order to secure the authority's securities, or in the 
discretion of the board tend to make the securities more marketable, notwithstanding that such 
covenant, act or thing may not be enumerated herein, it being the intention hereof to give the au- 
thority power to do all things in the issuance of securities and for their security except as herein 
specifically limited. 


History: 1953 Comp., § 75-38-76, enacted by Laws ANNOTATIONS 


1967, ch. 156, § 76. | | 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 199. 


72-17-77. Remedies of security holders. 


Subject to any contractual limitation binding upon the holders of any issue or series of securi- 
ties, or trustee therefor, including but not limited to the restriction of the exercise of any remedy to 
a specified proportion, percentage or number of such holders, and subject to any prior or superior 
rights of others, any holder of securities, or trustee therefor, shall have the right and power, for the 
equal benefit and protection of all holders of securities similarly situated: 

A. by mandamus or other suit, action or proceeding at law or in equity to enforce his rights 
against the authority and its board and any of its officers, agents, and employees, and. to require 
and compel the authority or its board or any such officers, agents or employees to perform and 
carry out its and their duties; obligations or other commitments hereunder:and its and. their. cov- 
enants and agreements with the holder of any security; 

B. by action or suit in equity to require the authority and its board to account as if REReE were 
the trustee of an express trust; 
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C. by action or suit in equity to have appointed a receiver, which receiver may enter and take 
possession of any system, or project or services, revenues from which are pledged for the payment 
of the securities; prescribe sufficient fees derived from the operation thereof; and collect, receive 
and apply all revenues or other moneys pledged for the payment of the securities in the same man- 
ner as the authority itself might do in accordance with the obligations of the authority; 

D. by action or suit in equity to enjoin any acts or things which may be unlawful or in violation 
of the rights of the holder of any security and to bring suit thereupon. 


History: 1953 Comp., § 75-38-77, enacted by Laws ANNOTATIONS 
1967, ch. 156, § 77. ib ap 

Cross references. — For one form of action known as Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am, 
"eivil action," see Rule 1-002 NMRA. Jur. 2d Public Securities and Obligations §§ 485 to 491. 


64 C.J.S. Municipal Corporations §§ 1956, 1972. 


72-17-78. Limitations upon liabilities. 


Neither the directors nor any person executing securities issued hereunder shall be liable per- 
sonally on the securities by reason of the issuance thereof. Securities issued pursuant to this act 
[72-17-1 through 72-17-103 NMSA 1978] shall not be in any way a debt or liability of the state or 
of any municipality or other public body and shall not create or constitute any indebtedness, liabil- 
ity or obligation of the state or of any such municipality or other public body, either legal, moral 
or otherwise, and nothing in this act’ contained shall be construed to authorize the authority to 
incur any indebtedness on behalf of or in any way to obligate the state or any municipality or other 
public body, except the authority and except as herein otherwise expressly stated or necessarily 
implied. 


History: 1953 Comp., § 75-38-78, enacted by Laws ANNOTATIONS 


MEF Oh ABB, 378. Am. Jur. 2d, A.L.R. and C.J.S. references. — Per- 
sonal liability of public officers to holders of invalid public 
money obligations, 87 A.L.R. 273. 
94 C.J.S. Waters § 331. 


72-17-79. Cancellation of paid securities. 


~Whenever the treasurer of the authority shall redeem and pay any of the securities issued un- 
der the provisions hereof, he shall cancel the same by. writing across the face thereof or stamping 
thereon the word "paid," together with the date of its payment, sign his name thereto, and trans- 
mit the same to the secretary of the authority, taking his receipt therefor, which receipt shall be 
filed in the records of the authority. The secretary shall credit the treasurer on his books for the 
amount so paid. 


History: 1953 Comp., § 75-38-79, enacted by Laws ANNOTATIONS 


0 Ul Me Amb uredcs 1y-and GibShreferencest =704 
C.J.S, Waters § 330. 


72-17-80. Interest after maturity. © 


No interest shall accrue on any security herein authorized after it becomes due and payable, 
provided funds for the payment of the principal of and the interest on the security and any prior 
redemption amarok due are available to the paying syd for such payment without default. 


History: 1953 Comp., § 75-38-80, enacted by Laws 
1967, ch. 156, § 80. 
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72-17-81. Refunding bonds. 


Any bonds issued hereunder may be. refunded, without an election, but subject, sii provisions, 
concerning their payment and to any other contractual limitations in the proceedings authoriz- 
ing their issuance or otherwise appertaining thereto, pursuant to a resolution or resolutions to 
be adopted by the board in the manner herein provided for the issuance of other securities, to 
refund, pay or discharge all or, any part of the authority's outstanding bonds, heretofore or here- 
after issued, including any interest thereon in arrears or about to become due, or for the purpose 
' of reducing interest costs or effecting other economies or of modifying or eliminating restrictive 
contractual limitations appertaining to the issuance of additional bonds or any project or any com- 
bination thereof. 


History: 1953 Comp., § 75-38-81, enacted by Laws ANNOTATIONS 


SOT OMr ae tea Am.'Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Sécurities and Obligations §§ 261, 262. 
64 C.J.S. Municipal Corporations § 1910. 


72-17-82. Method of issuance. 


Any ce issued for, refunding purposes may eae ba delivered in. exchange for the outstand- 
ing bonds authorized to be refunded or may be sold as provided i in this act [72-17-1 through 72-17- 
103 NMSA 1978] for the sale of other bonds. 


History: 1953 Comp., § 75-38-82, enacted by Laws 
1967, ch. 156, § 82. 


72-17-83. Limitations upon issuance. 


No bonds may be refunded hereunder unless the holders thereof voluntarily surrender them 
for exchange or payment, or unless they either mature or are callable for prior redemption under 
their terms within ten years from the date of issuance of the refunding bonds. Provision shall be 
made for paying the bonds within said period of time. No maturity of any bonds refunded may 
be extended over fifteen years, nor may any interest thereon be increased to any rate exceeding 
six percent per annum. The principal amount*of the refunding bonds may exceed the principal 
amount of the refunded bonds if the aggregate principal and interest costs of the refunding bonds 
do not exceed such unaccrued costs of the bonds refunded. The principal amount of the refunding 
bonds may also be less than or the same as the principal amount of the bonds ober bey so oe as 
provision is duly and sufficiently made for their payment. 


History: 1953 Comp., § 75 mie 83, enacted by Laws 
1967, ch. 156, § 83. 4.) 


72-17-84. Use of refunding bond proceeds. 


The proceeds of refunding bonds shall either be immediately applied.to the retirement of the 
bonds to be refunded or be placed in escrow to be applied to the payment of the bonds upon their 
presentation therefor; provided, however, any accrued interest and any premium appertaining to 
a sale of refunding bonds may be applied to the payment of the interest theron [thereon] and the 
principal thereof, or both interest and principal, or may be deposited in a reserve therefor, as the 
board may determine. The escrow shall not necessarily be limited to refunding bond proceeds but 
may include other moneys made available for said purpose. Any escrowed proceeds pending such 
use, may be invested or reinvested in federal securities. Such escrowed proceeds and investments, 
together with any interest to be derived from any such investment, shall be in an amount at all 
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times sufficient:as to principal, interest, any prior redemption premium due, and any charges of 
the escrow agent payable therefrom, to pay the bonds refunded as they become due at their respec- 
tive maturities or due at designated prior fo ing be date or ae upon which the board shall 
exercise a prior cont ged option. i yiBOt 


History: 1953 Coup! “9 r 75-38-84, sapeere at Laws Bracketed material. — The bracketed material was 
1967, ch, 156, § 84, inserted by the compiler and is not part of the law. 


72-17-85. Payment of refunding bonds. 


-Refunding revenue bonds may be made payable from any revenues derived from the operation 
of the flood: control system or any project, notwithstanding the pledge of such revenues for the pay- 
ment of the outstanding bonds issued by the authority which are to be refunded is thereby modi- 
fied. Any refunding revenue bonds shall not be made payable from taxes unless the bonds thereby 
refunded are payable from taxes: 


History: 1953 Comp., § 75-38-85, enacted by Laws 
1967, ch. 156, § 85. 


72-17-86. Combination of refunding and other bonds. 


Bonds for refunding and bonds for any other purpose or purposes herein authorized may be is- 
sued separately or issued in combination in one series or more. 


History: 1958 Comp., § 75-38-86, enacted by Laws 
1967, ch. 156, § 86. 


72-17-87. Supplemental provisions. 


Except as in this act [72-17-1 through 72-17-103 NMSA 1978] specifically provided or neces- 
sarily implied, the relevant provisions herein pertaining to bonds generally shall be equally ap- 
plicable in the authorization and issuance of refunding bonds, including their terms and security, 
the bond resolution, trust indenture, taxes and service charges, and other aspect [aspects] of the 
bonds. 


History: 1953 Comp., § 75-38-87, enacted by Laws '. Bracketed material. — The bracketed material was 
1967, ch, 156, § 87. beer cloves inserted by the compiler. and is not part of the law. 


72-17-88. Board's determination firial: 


The determination of the. board that the limitations ete imposed upon the issuance of 
refunding bonds have been met shall be conclusive inthe absence of fraud or arbitrary and gross 
abuse of Hhasnainer. 4 ud @ 


History: 1953 ant ice § 75-38- 88, enacted by Lawa 
1967, ch. 156,§88. 


72-17- 89. lastidnce of iriterdth debentures and pledge of bonds as 
collateral security. 
Notwithstanding any limitation or other provision herein, whenever a majority of the qualified 
electors of the authority voting on a proposal to issue bonds has authorized the authority to issue 


bonds for any purpose herein authorized, the authority is authorized to borrow money without 
any other election in anticipation of taxes, the proceeds of such bonds or any other revenues of the 
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authority, or any combination thereof, and to issue interim debentures to evidence'the amount so 
borrowed. Interim debentures may mature at such time or times not exceeding a period of time 
equal to the estimated time needed to effect the purpose for which the bonds are so authorized 
to be issued, plus two years, as the board may determine. Except as otherwise provided in this 
section and in Sections 72-17-90 and 72-17-91 NMSA 1978, interim debentures shall be issued as 
provided herein for securities in Sections 72-17-47 through 72-17-80 NMSA ‘1978. Taxes, other 
revenués of the authority, including without limiting the generality of the foregoing, proceeds of 
bonds to be thereafter issued or reissued or bonds issued for the purpose of securing the payment 
of interim debentures may be pledged for the purpose of securing the payment of the interim 
debentures. Any bonds pledged as collateral security for the payment of any interim debentures 
shall mature’ at such time or times as the board may determine, but in no event exceeding forty 
years from the date of either any of such bonds or any of such interim debentures, whichever date 
be the earlier. Any such bonds pledged as collateral security shall not be issued in an aggregate 
principal amount exceeding the aggregate principal amount of the interim debenture or interim 
debenture secured by a pledge of such bonds, nor shall they bear interest at any time that, with 
any interest accruing at the same time on the interim debenture or interim debentures so secured, 
exceeds six percent per year. 


History: 1953 Comp., § 75-38-89, enacted by Laws Sections", deleted "90 and 91 hereof" and added "72-17- — 


1967, ch. 156, § 89; 2018, ch. 79, § 119. 90 and 72-17-91 NMSA 1978", after "for securities in Sec- 

The 2018 amendment, effective July 1, 2018, revised tions", deleted "47 to 80, both inclusive" and added "72-17- 
certain statutory references, and made technical changes 47 through 72-17-80 NMSA 1978", and after "six ao 
throughout the section; and after "a majority of the", de- per", deleted "annum" and added "year", 1 


leted "taxpaying" and added "qualified", after "and in 


72-17-90. Interim debentures not to be extended. 


No interim debenture issued pursuant to the provisions of Section 89 [72-17-89 NMSA 1978] 
hereof shall be extended or funded except by the issuance or reissuance of.a bond or bonds in com- 
pliance with Section 91 [72-17-91 NMSA 1978] hereof. 


History: 1953 Comp., § 75-38-90, enacted ae Laws e 
1967, ch. 156, § 90. ' 


72-17-91. Funding. 


For the purpose of funding any interim debenture or interim debentures, any bond or bonds 
pledged as collateral security to secure the payment of such interim debenture or interim deben- 
tures may be reissued without an election, and any bonds not previously issued but authorized 
to be issued at an election for a purpose the same.as or. encompassing the purpose for which the 
interim debentures were issued may be issued for such a funding. Any such bonds shall mature 
at such time or times as the board may determine, but in no event exceeding forty years from the 
date of either any of the interim debentures so funded or any of the bonds’s0 pledged as‘collateral 
security, whichever date be the earlier. Bonds for funding, including but not necessarily limited 
to any such reissued bonds, and bonds for any other purpose or purposes herein authorized may 
be issued separately or issued in combination in one series or more. Except as herein’ otherwise 
provided in Sections 89 and 90 [72-17-89 and 72-17-90 NMSA 1978] and in this section, any such 
funding bonds shall be issued as is provided herein for refunding bonds in Sections 81, 82, 84, 85, 
87, and 88 [72-17-81, 72-17-82, 72-17-84, 72-17-85, 72-17-87, and 72-17-88 NMSA 1978] hereof, 
and provided herein for securities in Sections 47 to 80 [72-17-47 to 72-17- 80. NMSA 1978], both 
inclusive. 


Pietates 1953. Comp., § 75-38-91, enacted by Laws 
1967, ch. 156, § 91. 
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72-17-92. Publication of resolution or proceedings. 


In its discretion the board may provide for the publication once in full of either any resolution or 
other proceedings adopted by the board ordering the issuance of any securities or, in the alterna- 
tive of notice thereof, which resolution, other proceedings or notice so published shall state the fact 
and date of such adoption and the place where such resolution or other proceedings has been filed 
for public inspection and also the date of the first publication of such resolution, other proceedings 
or notice, and also state that any action or proceeding of any kind or nature in any court ques- 
tioning the validity of the creation and, establishment of the authority, or the validity or proper 
authorization of securities provided for by the resolution or other proceedings, or the validity of 
any covenants, agreements or contracts provided for by the resolution or other proceedings, shall 
be commenced within twenty: days after the first publication of such resalutions other proceedings 
or notice, 


Bistorss 1953 Comp. - § 75-38-92, enacted by Laws 4 ANNOTATIONS 


1 h. 15 2. 
Fe8 649 Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations §§ 477 to, 484. 


72-17-93. Failure to contest legality constitutes bar. 


If no such action or proceedings shall be commenced or instituted within twenty days after the 
first publication of such resolution, other proceedings or notice, then all residents and taxpayers 
and owners of property in the authority and all public bodies and all other persons whatsoever 
shall be forever barred and foreclosed from instituting or commencing any action or proceeding in 
any court or from pleading any defense to any action or proceedings questioning the validity of the 
creation and establishment of the authority, the validity or proper authorization of such securi- 
ties, or the validity of any such covenants, agreements or contracts; and said securities, covenants, 

agreements and contracts shall be conclusively deemed to be valid and binding obligations in ac- 
cordance with their terms and tenor. 


History: 1953 Comp., § 75-38-93, enacted by Laws ANNOTATIONS 


CE eB dee Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
. Jur. 2d Public Securities and Obligations §§ 500 to 505. 


72-17-94, Confirmation of contract proceedings. 


In its discretion the board may file a petition at any time in the district court in and for any 
county in which the authority is located wholly or in part, praying a judicial examination and de- 
termination of any power conferred or of any tax or rates or charges levied or of any act, proceeding 
or contract of the authority, whether or not said contract shall have been executed, including pro- 
posed contracts for the acquisition, improvement, equipment, maintenance, operation or disposal 
of any project for the authority. Such petition shall set forth the facts whereon the’validity of such 
power, assessment, act, proceeding or contract is founded and shall be verified by the chairman of 
the board..Such action shall be in the nature of a proceeding in rem, and jurisdiction of all parties 
interested may be had by publication and posting, as hereinafter provided. Notice of the filing of 
said petition shall be given by the clerk of the court, under the seal thereof, stating in brief outline 
the contents of the petition and showing where a full copy of any contract therein mentioned may 
be examined. The notice shall be served by publication in at least five consecutive issues of a weekly 
newspaper of general circulation published in the county in which the principal office of the author- 
ity is located, and by posting the same in the office of the authority at least thirty days prior to the 
date fixed in said notice for the hearing on said petition. Jurisdiction shall be complete after such 
publication and posting. Any owner of property i in the authority or person interested in the contract 
or proposed contract or in the premises may appear and move to dismiss or answer said petition at 
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any time prior to the date fixed for said hearing or within such further time as may be allowed by 
the court; and the petition shall be talcens as confessed by all persons who fail so to appear. 


History: 1953 Comp., § 75-38-94, enacted by Laws 
1967, ch. 156, § 94. 


72-17-95. Review and judgment of court. 


The petition and notice shall be sufficient to give the court jurisdiction, and upon hearing the 
court shall examine into and determine all matters and things affecting the question submitted, 
shall make such findings with reference thereto and render such judgment and decree thereon as 
the case warrants. Costs may be divided or apportioned among any contesting parties in the dis- 
cretion of the trial court. Review of the judgment of the court may be had as in other similar cases, 
except that such review must be applied for within thirty days after the time of the rendition of 
such judgment or within such additional time as may be allowed by the court within thirty days. 
The rules of civil procedure shall govern in matters of pleading and practice where not otherwise 
specified herein. The court shall disregard any error, irregularity or omission which does not affect 
the substantial rights of the parties. 


History: 1953 Comp., § 75-38-95, enacted by Laws 
1967, ch,.156, § 95. 
72-17-96. Purpose of tax exemptions. 


The effectuation of the powers herein authorized shall and will be in all respects for the benefit 
of the people of the state, including but not necessarily limited to those residing in the authority 
exercising any power hereunder, for the improvement of their health and living conditions and for 
the increase of their,commerce and prosperity. 


History: 1953 Comp., § 75-38-96, enacted by Laws 
1967, ch. 156, § 96. 
72-17-97. Property exempt from general taxes. 


Thus, the authority shall not be required to pay any general.ad valorem taxes upon any property 
appertaining to any project herein authorized and acquired within the state, nor the authority's 
interest therein. ; 


History: 1953 Comp., § 75-38-97, enacted by Laws 
1967, ch. 156, § 97. 
72-17-98. Securities and income therefrom exempt. 


Securities issued hereunder and the income therefrom shall forever be and remain free and 
exempt from taxation by the state, the authority and any other public body, except transfer, inheri- 
tance and estate taxes. 


History: 1953 Comp., § 75-38-98, enacted by Laws 
1967, ch. 156, § 98. 


72-17-99. Freedom from judicial process. . 


Execution or other judicial process shall not issue against any aaa herein authorized of the’ 
authority, nor shall any judgment against the authority be a charge or lien upon its property. 


292, 


© 2022 State of New Mexico. New. Mexico Compilation Commission. All rights reserved. 


72-17-100 LAS CRUCES METROPOLITAN ARROYO FLOOD CONTROL 72-17-1038 


History: 1953 Comp., § 75-38-99, enacted by Laws 
1967, ch, 156, § 99. 


72-17-100. Resort to judicial process. 


Section 99 [72-17-99 NMSA 1978] hereof does not apply to or limit the right of the holder of any 
security, his trustee, or any assignee of all or part of his interest, the federal government when it 
is a party to any contract with the authority, and any other obligee hereunder to foreclose, other- 
wise to enforce, and.to pursue any remedies for the enforcement of any pledge or lien given by the 
authority on the proceeds of taxes, service charges or other revenues. 


History: 1953 Comp.,.§ 75-38-100, enacted by Laws 
1967, ch. 156, § 100. 


72-17-101. Legal investments in securities. 


It shall be legal for the state and any of its agencies, departments, instrumentalities, corpora- 
tions, or political subdivisions,.or any political or public corporation, any bank, trust company, 
banker, savings bank or institution, any building and loan association, savings and loan associa- 
tion, investment company and any other person carrying on a banking or investment business, 
any insurance company, insurance association, or any other person carrying on an insurance busi- 
ness and any executor, administrator, curator, trustee or any other fiduciary, to invest funds or 
moneys in their custody in any of the securities authorized to be issued pursuant to the provisions 
hereof. Such securities shall be authorized security for all public deposits. Nothing contained in 
this section with regard to legal investments shall be construed as relieving any public body or 
other person of any duty of exercising reasonable care in selecting securities. 


| History: 1953 Comp., § 75-38-101, genapred by Laws 
1967, ch. 156, § 101. 


72-17-102. Civil rights. 


The authority damaged by any such act may also bring a civil action for damages sustained by 
any such act, and in such proceeding the prevailing party shall also be entitled to reasonable at- 
torneys' fees and costs of court. 


History: 1953 Comp., § 75-38-102, enacted by Laws 
1967, ch. 156, § 102. 


72-17-103. Liberal construction. 


This act [72-17-1 through 72-17-103 NMSA 1978] being necessary to secure and preserve the 
public health, safety and general welfare, the rule of strict construction shall have no application 
hereto, but it shall be liberally construed to effect the purposes and objects for which this act is 
intended. 


History: 1953 Comp., § 75-38-103, enacted by. Laws Severability. — Laws 1967, ch. 156, § 104, provided 
1967, ch. 156, § 103. } for the severability of the act if any part or application 
. ~ thereof is held invalid. 
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ARTICLE 18 
Flood Control Districts 


Sec. Sec. 
72-18-1. Short title. 72-18-85.° Election. 
72-18-2. Legislative declaration. . 72-18-35.1; Election of pont featahiiehed district, 
72-18-3. Definitions, 72-18-36, Repealed, 
72-18-4, Organization of district; jurisdiction. 72-18-37. Repealed. 
72-18-5. Petition. - 72-18-38. Repealed. 
72-18-6. Bond of petitioners. 72-18-39, Repealed. 
72-18-7. Notice of hearing on petition. : 72-18-40. Repealed. 
72-18-8, Hearing. 72-18-41, Repealed. 
72-18-9.' Nominations for initial board. 72-18-42. Powers of public’bodies. ‘ 
72-18-10. Organizational election. 72-18-43, Effect of extraterritorial functions. ‘ 
72-18-11. Filing decree. 72-18-44, Forms of borrowing. 
72-18-12. Board of directors; qualification; bond. 72-18-45, Issuance of notes. 
72-18-18. Organization of board; initial terms of direc- 72-18-46. Issuance of warrants. ©. 
tors. ; 72-18-47. Maturities of notes and warrants. 
72-18-14. Election of directors, 72-18-48. _ Issuance of bonds and incurrence of debt. 
72-18-15. Vacancies on the board. 72-18-49. Issuance of interim debentures. 
72-18-16. Meetings of board. : 72-18-50. Payment of securities. 
72-18-17, Compensation of directors. 72-18-51. Additionally secured securities. 
72-18-18. Interest in contracts and property gE ser ae ee 72-18-52, Pledge of revenues. 
tions. 72-18-53. Payment recital in securities. 
72-18-19. Board's administrative powers. 72-18-54. Limitations upon payment of securities. 
72-18-20. | Additional powers. 72-18-55. Security details. > Vi 
72-18-21, Levy and collection of taxes. — , 72-18-56, Capitalization of costs, 
72-18-22. Reserve fund. 72-18-57. Execution of securities and interest coupons. 
72-18-23. Delinquent taxes. ‘ 72-18-58. Signatures of predecessors in office. 
72-18-24. Inclusion of additional property. '. (© '72+18-59. Repurchase of securities. j 
72-18-25. Exclusion from district., 72-18-60, Limitations on liabilities, 
72-18-25.1. Exclusion from district; boundary adjust- 72-18-61. Interest after maturity. 
ments. 72-18-62. Refunding bonds. 
72-18-26. Liability of property included or excluded. 72-18-63. Issuance.of interim debentures and pledge of 
72-18-27. Dissolution; petition for election; application. bonds as collateral security. 
72-18-28. Dissolution; requirements for application. 72-18-64. Interim debentures not to be extended. 
72-18-29. Dissolution; notice of filing application. 72-18-65. Funding. 
72-18-30. Dissolution; hearings; court powers. 72-18-66. Publication .or resolution of proceedings; ac- 
72-18-31. Dissolution; election notice. tions. ; 
72-18-32. Dissolution; limitation on elections. 72-18-67. Property exempt from general taxes. 
72-18-33. Dissolution; order entered; conditions at- ‘72-18-68. Securities and income exempt. 
tached. 5 72-18-69. Freedom from judicial process. 
72-18-34. Dissolution; disposition of remaining funds. 72-18-70. Legal investments in securities. 


72-18-1. Short title. 
Chapter 72, Article 18 NMSA 1978 may be cited as the "Flood Control District Act". 


History: Laws 1981, ch. 377, § 1; 2018, ch. 79, § 120. CbES ANNOTATIONS 


Cross references. — For flood control generally, 
4-50-1 NMSA 1978 et seq, ee ae Am. Jur, 2d, A.L.R. and C.J.S. references. — 50.Am. 


The 2018 amendment, effective July 1, 2018, changed Jur. 2d Levees and Flood Control §§ 1, 2, 6. 
“This act" to "Chapter 72, ‘Article 18 NMSA i 1978" 8 52A C.J.S. Leveesiand Flood Control §§ 13 to 26. wa 


72-18-2. Legislative declaration. 


It is hereby declared as a matter of legislative determination that: 

A. the organization of the districts authorized to be created pursuant to the Flood Céntrol Dis- 
trict Act [72-18-1 through 72-18-70 NMSA 1978] having the purposes, powers, duties, privileges, 
immunities, rights, liabilities and disabilities provided in that act will serve a public use and 
public purpose and will promote the health, safety, prosperity, security and general welfare of the 
inhabitants of the districts and of the state; 

B. the acquisition, improvement, equipment, maintenance and operation of any project autho- 
rized in the Flood Control District Act is in the public interest and constitutes a part of the estab- 
lished and permanent policy of the state; and 
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72-18-3 FLOOD CONTROL DISTRICTS 72-18-3 


C. any district authorized by the Flood Control District rim to be organized shall be a political 
subdivision of the state. 


History: Laws 1981, ch. 377, § 2. 


72-18-3. Definitions. 


As used in the Flood Control District Act: . 

A. "acquisition" or "acquire" includes the opening, laying out, establishment, purchase, con- 
struction, securing, installation, reconstruction, lease, gift or grant from the federal government, 
any public body or person or any endowment, bequest, devise, condemnation, transfer, assignment, 
option to purchase, other contract or other acquirement of facilities, other property, any project or 
an interest authorized by the Flood Control District Act; 

B. "board" means the board of directors ofa district, which board shall consist of five directors; 
ot Gm chair’ means the chair of the board and president. of a district; 

D. "cost" or "cost of the project" means all or any part of the cost designated by the board of any 
facilities, project or interest in any facilities or project being acquired, and of all or any property, 
rights, easements, privileges, agreements and franchises deemed by the district to be necessary or 
useful and convenient in connection with the facilities or project, which cost, at the option of the 
board, may include all or any part of the incidental costs pertaining to the project and all other 
expenses necessary or desirable and appertaining to any project, as estimated by the board; 

E. "director" means a member of the board_of a district; 

F. "disposal" or "dispose" includes the sale, destruction, razing, loan, lease, gift, Prot transfer, 
assignment, mortgage, option to sell, other contract or other dispositioniof facilities, other property 
or any project or an interest in itch oe al i or project. authorized by the Flood Control 
District Act; 

G. "district" means: a flood cbnttol district edeeiied ssiiraintt to the Flood Control District Act; 

H. "equipment" or "equip" includes the furnishing of all necessary or desirable, related or ap- 
purtenant facilities appertaining to any facilities, property, project or interest in any facilities, 
property or project authorized by the Flood Control District Act; 

I. "facility" includes any of the sewer facilities or other property appertaining to the flood con- 
trol system of any district; 

J.) "federal.government" means the United States or any agency, instrumentality or corporation 
thereof; , 

. K.. "federal securities" means bills, certificates of aidaltediaael notes, bends or other obliga- 
tions that are direct obligations of, or the principal and interest of which obligations are uncondi- 
tionally guaranteed by, the United States; 

L. .,"improvement" or "improve" ‘means; the ar a pata widening, lengthening, atlad ant al- 
teration, reconstruction, repair or other improvement of facilities, other property or any project, 
or any interest in any facilities, property or project, authorized by the Flood Control District Act; 

M. "person" means an individual, association, partnership, firm or dorperation; excluding a 
public body, and, excluding the federal government; 

N. "president" means the president of a district and the chair of ine board of the district; 

O. "project" includes any structure, facility or system relating to the flood control system that 
a district is authorized by the Flood Control District Act to acquire, improve, equip, maintain or 
operate, which may be located within and without the district's boundaries; 

P.. "publication" or "publish" means publication in at least one newspaper published in the dis- 
trict or proposed district in the English language at least, once a week and of general circulation 
in the district or proposed district or, if no such newspaper is published in the district or proposed 
district, then in a newspaper published in the state in the English language at least once a week 
and of general circulation in the district or proposed district, which publication shall be at least 
once a week for three consecutive weeks by three weekly insertions. It.is not necessary that publi- 
cation be made on the same'day of the week in each of the three calendar weeks, but not less than 
fourteen days shall intervene between the first publication and the last publication; 
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72-18-4 


WATER LAW 


72-18-5 


Q. "public body" means the state or any agency, instrumentality or corporation or any sams 
subdivision of the state, excluding districts and excluding the federal government; 
R. "revenues" means income, other than tax proceeds, of a district; 


S. "secretary" means the secretary of a district; 


T. "securities" means any notes, warrants, bonds or interim debentures or other obligations of 
a district authorized by the Flood Control District Act; 
U. "sewer facilities" includes any one or more of the various devices tied in the collection, 


channeling, impounding or disposition of storm, flood or surface drainage waters, including all in- 
lets, collection, drainage or disposal lines, canals, intercepting sewers, outfall sewers, all pumping, 
power and other equipment and appurtenances; all extensions, improvements, remodeling, addi- 


tions and alterations and any rights or interest in the sewer facilities; and 


V.. "treasurer" means the treasurer of a district. 


History: Laws 1981, ch. 377, § 3; 2019, ch. 212, § 238. 

The 2019 amendment, effective April 3, 2019, re- 
vised the definitions of "cost", "disposal", equipment", and 
"improvement", and removed the definition of "qualified 
registered elector", as used in the Flood Control District 
Act; in Subsection D, after "project or interest", deleted 
"therein" and added "in any facilities or project", and after 


interest", deleted "therein" and added "in any facilities, 


property or project"; in Subsection H, after "property, proj- 
ect or interest", deleted "therein" and added "in any fa- 
cilities, property or project"; in Subsection L, after "or any 
interest", deleted "therein" and added "in any facilities, 
property or project"; and deleted Subsection R, which de- 
fined "qualified registered elector", and redesignated for- 


"in connection", deleted "therewith". and added "with the 
facilities or project"; in Subsection F, after "project or an 


mer Subsections S through W as Subsections R vhteweh 
V, respectively, 


72-18-4. Organization of district; jurisdiction. 


The district court for any county in the state may establish districts which may be entirely 
within or partly within and partly without the county in which the court is located; provided,.any 
parts or parcel of the district lying in two or more counties shall be contiguous with one another. 


History: Laws 1981, ch. 377, § 4. 


7 2-18-5. Petition. 


A. The organization of a . district shall be initiated by a petition filed in the office of the clerk 
of the district court in a county in which all ora part of the real property in the proposed district 
is located. The petition shall be signed by qualified electors of the proposed district numbering 
not less than ten percent of those voting in the preceding general election in the state in voting 
precincts partially or wholly included in the area of the proposed district. The petition and ‘all 
other instruments relating to the formation of the district shall be'filed with the county clerk of 
the county in which there is the court that accepted the petition. Any municipality or county in 
which all or a’portion of the proposed district is:located may, upon pROpet action of its eonrate 
body alone, file the petition required by this section. 

B. The petition shall set forth: : 

(1) the name of the proposed district, stra 235 af'e a chosen name fipreeddtng the words 
"flood control district"; 

(2) a general description of the facilities to be dequineas or improved within aid for the 
district; 

(3) a general description of the boundaries of the district, with such certainty as to enable 
a property owner to determine whether the owner's property is within the proposed district; and 

(4) a prayer for the organization of the district. 

C.. No petition with the requisite number of valid signatures shall be declared void on account 
of alleged defects, but the court may at any time permit the petition to be amended to conform to 
the facts by correcting any errors in the description of the territory or in any other particular. Sim- 
ilar petitions or duplicate copies of the same petition for the organization ‘of the same district may 
be filed and shall together be regarded as one petition. All petitions filed before the hearing on the 
first petition filed shall be considered by the court the same as though filed with the first petition. 
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History: Laws 1981, ch. 377, § 5; 2019, ch, 212, § 239. The 2019 amendment, effective April 3, 2019, in Sub: 
section A, after "qualified", deleted "registered". 


72-18-6. Bond of petitioners. 


At the time of filing the ‘petition, or at any later time before the time of the hearing on the peti- 
tion, a bond shall be filed with security approved by the court sufficient to pay all the expenses 
connected with the proceedings in case the organization of the district is not effected. If at any 
time during the proceeding the court is satisfied that the bond first executed is not sufficient, it 
may require the execution of an additional bond within a time to be fixed, which shall not be less 
than ten days from the date of the order. Upon failure of the petitioners to execute the additional 
bond, the petition shall be dismissed. 


History: Laws 1981, ch. 377, § 6. 


72-18-7. Notice of hearing on petition. 


A. Immediately after the filing of the petition, the court shall by order fix a place sini time for 
hearing not less than sixty days after the petition is filed, and the clerk of the court shall cause 
notice by } pecrene to be cies of the pendency of the petition.and of the time and place of the 
hearing. 

-B. The notice hall state: 

(1) in what court the petition is filed; 

(2) a general description of the facilities to be acquired or improved within and for pels 
district; 

(3) a‘general description it the boundaries of the proposed district, with such captaisth 
as to enable a property owner to determine whether or not his PROPERLY is within the proposed 
district; 

(4) the name proposed for the district; and 

(5) the time and place fixed by the court for the hearing on the petition. 


History: Laws 1981, ch. 377, § 7. 


72-18-8. Hearing. 


A. Upon the hearing, if the court finds that no petition has been signed and presented in con- 
formity with the Flood Control District Act or that the material facts are not as set forth in the 
petition filed, it shall dismiss the proceedings and adjudge the costs against the signers of the peti- 
tion in the proportion as it deems just and equitable. 

B... Upon the hearing, if it appears that a valid petition for the organization of the district has 
been signed and presented in conformity, with the requirements of the Flood.Control District Act 
and that the allegations of the petition are true, the court shall order that the question of the orga- 
nization of the district be submitted to the qualified electors of the proposed district at.an election 
to be held for that purpose pursuant to the provisions of the Local Election Act [Chapter 1, Article 
22 NMSA 1978]. 


History: Laws 1981, ch. 377, § 8; 2019, ch. 212, § 240. _three qualified registered electors of the district as judges 

The 2019 amendment, effective April 3, 2019); required of the election and two qualified registered electors of the 
that an election on the question of the organization of a district as clerks of the election. The order shall also desig- 
district be held pursuant to the Local Election, Act; in Sub- nate the clerk of the court or a qualified registered elector 
section B, after "held for that purpose.", deleted ' "The order of the proposed district to receive applications for and to 
shall designate one or more polling places within the dis- disburse and collect absentee ballots" and added "pursuant 
trict and for each polling place so designated shall appoint to the provisions of the Local Election Act". 
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72-18-9 WATER LAW Ye 72-18-18 


72-18-9. Nominations for initial board. 


A nomination for director may be made by petition signed by not less than five qualified elec- 
tors and filed with the district court having jurisdiction not less than ninety days before the date 
of the organizational election. Any petition so filed shall designate the name of each nominee and 
shall state that the petitioners and the nominee or nominees designated in the petition are quali- 
fied electors of the proposed district. No qualified elector shall nominate more than one person for 
director. The name of each nominee so designated shall appear on the organizational ballot. 


History: Laws 1981, ch. 377, § 9; 2019, ch. 212, § 241. deleted "twenty; five" “and. added "ninety", and. deleted 


The 2019 amendment, effective April 3, 2019, changed "registered" after each occurrence of "qualified" through- 
the timing for filing a petition nominating a director, and out the section. 


made certain technical amendments; after "not less than", 


72-18-10. Organizational election. 


A. At the election, the qualified electors may vote for.or against the organization of the district 
and for up to five qualified electors of the district who shall constitute the board of directors of the 
district. 

B. Ifa majority of the votes cast:at the alnetiats are in favor of the cielo) the district 
court shall declare the district organized and give it a corporate name by which in all proceedings 
it shall thereafter be known and shall designate the first board of directors elected, and thereupon 
the district shall be a political subdivision of the state. The certificate shall be pean! pre- 
sumed correct as to the facts stated therein. 


History: Laws 1981, ch. 377, § 10; 2019, ch. 212, § and redesignated former Subsection B as Subsection A; in) 
242. Subsection A, after each occurrence of "qualified", deleted 

The 2019 amendment, effective April 3, 2019, revised . "registered"; deleted Subsection C and added new subsec- 
the election procedures for an election on the organiza- tion designation "B.". 


tion of a flood control district; deleted former Subsection A 


72-18-11. Filing decree. 


Within thirty days after the district has been declared a corporation by the court, the clerk of the 
court shall file the certificate in the same manner as articles of incorporation are required to be 
filed under the general laws concerning corporations. 


History: Laws 1981, ch. 377, § 11. 


72-18-12. Board of directors; qualification; bond. 


Whenever a district has been declared duly organized, the members of the board shall qualify 
by filing with the clerk of the court their oaths of office, and corporate surety bonds at the expense 
of the district in an amount not to exceed one thousand dollars ($1,000) each, the form to be fixed 
and approved by the court and conditioned for the faithful performance of their duties as directors. 


History: Laws 1981, ch. 377, § 12. 


72-18-13. Organization of board; initial terms of directors. 


A. After taking oath and filing bonds, the board shall choose one of its members as chair of the 
board and shall choose a secretary and a treasurer of the board and of the district. The secretary 
and treasurer may be one person... 

B. The terms of the members of the initial board of directors shall be determinied by lot at their 
organizational meeting. Two members shall serve an initial term of two years following organiza- 
tion of the district, two members shall serve an initial term of four years following organization of 
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72-18-14 FLOOD CONTROL DISTRICTS 72-18-17 


the district and one member shall serve an initial term of six years following organization of the 
district. 


History: Laws 1981, ch. 377, § 13; 2018, ch. 79, § 121. ‘members shall serve", deleted "until January 1 following 


The 2018 amendment, effective July 1, 2018, provided the second general election in the state" and added."an 
the length of terms for members of the Flood Control Dis- initial term of four years", and after "one member shall 
trict board, and made technical and conforming changes; serve", deleted "until January 1 following the third gen- 
in Subsection B, after "Two members shall serve", deleted eral election in the state" and added "an initial term of 
"until January 1 following the first general election in the six years", 


state" and added "an initial term of two years", after "two 


72-18-14. Election of directors. 


Flood control district elections shall be held pursuant to the Local Election Act [Chapter 1, Ar- 
ticle 22 NMSA 1978]. At each local election after organization of the district, there shall be elected 
by the qualified electors of the district one or two members of the board to serve for a term of six 
years. Except for the initial board of directors and except for any director chosen to fill an unex- 
pired term, the term of each director runs for six years. Each director shall serve until a successor 
has been duly chosen .and qualified. 


History: Laws 1981, ch. 377, § 14; 2018, ch. 79, § 122; deleted subsection designation "A." and added "Flood con- 


2019, ch. 212, § 243, trol district elections shall be held pursuant to the Local 
The 2019 amendment, effective April 3, 2019, after Election Act.", after "the term of each director", deleted 
"qualified", deleted "registered". ' 3 "commences on January 1 following the general election in 
The 2018 amendment, effective July 1, 2018, provided the state and", and after "runs for six years", deleted "Each 
that Flood Control District elections shall be held pursuant “director, subject to such exceptions, shall serve a six-year 
to the Local Election Act, and made technical and conform- term ending on January 1 next following a general elec- 
ing changes; in the section heading, deleted "nominations", tion."; and deleted former Subsection B. 


72-18-15. Vacancies on the board. 


Any vacancy on the board shall be filled by appointment by a majority of the remaining mem- 
bers of the board. The appointee shall serve until the next local election pursuant to the Local 
Election Act [Chapter 1, Article 22 NMSA 1978] when the vacancy shall be filled by election. If the 
board fails to fill any vacancy within thirty days after it occurs, the court declaring the organiza- 
tion of the district shall fill the vacancy. 


History: Laws 1981, ch. 377, § 15; 2018, ch. 79, § 123. be filled pursuant to the provisions of the Local Election 


The 2018 amendment, effective July 1, 2018, provided Act; replaced "general" and added "local" preceding "elec- 


that vacancies on the Flood Control District board shall tion", and added "pursuant to the Local Election Act". 


72-18-16. Meetings of board. 


All meetings of the board shall be held within the district. No business of the board shall be 
transacted except at a regular or special meeting at which at least three directors are present. Any 
action of the board requires the affirmative vote of a majority of the directors present and voting. 


History: Laws 1981, ch. 377, § 16. 


72-18-17. Compensation of directors. 

Directors shall receive no compensation for their services as a director, officer, engineer, attor- 
ney, employee or other agent of the district. Directors may be reimbursed for expenses incurred by 
them on district business with approval of the board. 


History: Laws 1981, ch. 377, § 17. 
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72-18-18. Interest in contracts and property disqualifications. 


No director or officer, employee or agent of the district may be interested in any contract or 
transaction with the district except.in his official representative capacity and easel for x AAD con- 
tract of employment with the district. 7 


History: Laws 1981, ch. 377, § 18. 


72-18-19. Board's administrative powers. 


The board of the district may exercise the following administrative powers: 

A. fix the time and place at which its regular meetings will be held within the district Bid pro- 
vide for the calling and holding of special meetings; 

B. adopt and amend or otherwise modify bylaws and rules for procedure; 

C. prescribe by’resolution a system of business administration and create all necessary offices 
and establish and reestablish the powers, duties and compensation of all officers and employees; 

D. require and fix the amount ofall official bonds necessary or desirable and convenient in the 
opinion of the board for the protection of the funds and property of the district, subject to the provi- 
sions of Section 12 [72-18-12 NMSA 1978] of the Flood Control District Act; 

E. prescribe a method of auditing and allowing or rejecting claims and demands; and : 

F. , make and pass resolutions and orders on behalf of the district pursuant to the provisions of 
the Flood Control District Act which are necessary or useful for the government and management 
of the affairs of the district, for the execution of the powers vested in the district and for carrying 
into effect the provisions of that act. 


History: Laws 1981, ch. 377, § 19. 


72-18-20. Additional powers. 


The board of the district may: a 

A. adopt, have and use a’‘corporate seal and alter the same at pidabttte;! 

B. sue and be sued and be a party to suits, actions and proceedings; 

C. acquire, improve, equip, maintain and operate any project or facility; 

D. protect the watercourses, watersheds, public highways, life and property in tite district from 
floods or storm waters; 

E. exercise the right of eminent domain within the district as provided in the Eminent Domain 
Code [42A-1-1 through 42A-1-33 NMSA 1978] and take any property necessary to carry out any of 
the objects or purposes of the Flood Control District Act; | 

F, commence, maintain, intervene in, defend, compromise; terminate by settlement or other- 
wise and otherwise participate in and assume the cost and expense of any and all actions and 
proceedings appertaining to the district, its board, its officers, agents or employees; or any of the 
district's duties, privileges, immunities, rights, liabilities and disabilities; or the district's flood 
control system, other property of the district or any project; 

G. enter into contracts and agreements, including contracts with the federal government and 
any public body; 

H. borrow money and issue securities evidencing any loan to or amount due by the district, 
provide for and secure the payment of any securities and the rights of the holders thereof and pur- 
chase, hold and dispose of securities; 

I. refund any loan or obligation of the district and issue vigenacat RPC Unnies to Ag tage sip 
loan or obligation without'an election; 

J. purchase, trade, exchange, encumber and bdhedwiee acquire, maintain and dispose of real 
and personal property and interests therein; 

K. levy and cause to be collected a property tax on all property subject to property taxation 
within the district. The total tax levy for any fiscal year for general purposes shall not exceed an 
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aggregate total of fifty cents ($.50), or any lower maximum amount required by operation of the 
rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon this tax levy, on each one thousand 
dollars ($1,000) of net taxable value, as'that term is defined in the Property Tax Code [Chapter 
7, Article 35 through 38 NMSA 1978], unless the qualified electors approve a greater tax not to 
exceed two dollars ($2.00) on each one thousand dollars ($1,000) of net taxable value; provided 
that any tax levy approved in excess of fifty cents ($.50) on each one thousand dollars ($1,000) of 
net taxable value shall be subject to the rate limitation provisions of Section 7-37-7.1 NMSA 1978. 
The rate of levy for the payment of any debt of the district authorized by the qualified electors of 
the district shall be without limitation as to rate or amount. The board shall certify on or before 
July 15 of each year in which the board determines to levy a tax, to the board of county commis- 
sioners of each county wherein the district has any territory, the rate so fixed, with directions that 
at the time and in the manner required by law for levying taxes for other purposes, the board of 
county commissioners shall levy a tax upon the net taxable value of all property subject to prop- 
erty’ taxation within the district; 

L. hire and retain officers, agents, employees, engineers, attorneys and any other persons, per- 
manent or temporary, necessary or desirable to effect the purposes of the Flood Control District 
Act; defray any expenses incurred thereby in connection with the district; and acquire office space, 
equipment, services, supplies, fire and extended coverage insurance, use and occupancy insur- 
ance, workers' compensation insurance, property damage insurance, public liability insurance for 
the district and its officers, agents and employees and other types of insurance as the board may 
determine; provided, however, that no provision authorizing the acquisition of insurance shall be 
construed as waiving any immunity of the district or any director, officer or agent of the district 
otherwise existing under the laws of the state; _ 

M. acquire, improve, equip, hold, operate, maintain and dispose of a flood control system, proj- 
ect and appurtenant works; 

.N._ pay or otherwise defray the,cost of any project; 

O.:, deposit any money of the district in any banking institution within or.without the state and 
secured in such manner and subject to such terms and conditions as the board may determine; 

P. invest any surplus money in the district treasury, including money in any sinking or reserve 
fund established for the purpose of retiring any securities of the district, which is not required 
for the immediate necessities of the district in its own securities or in federal securities, by direct 
purchase of any issue of such securities, or part thereof, at the original sale of the same or by the 
subsequent purchase of such securities; 

Q. sell any securities purchased and held pursuant to Subsection P of this section; 

R. accept contributions or loans from the federal government for the purpose of financing the 
planning, acquisition, improvement, equipment, maintenance and operation of any enterprise in 
which the district is authorized to engage, and enter into contracts and cooperate with, and accept 
cooperation and participation from, the federal government for these purposes; 

S. enter, without an election, into joint operating or service contracts and agreements, acquisi- 
tion, improvement, equipment or disposal contracts or other arrangements, for any term not ex- 
ceeding fifty years, with the federal government, any public body or any person concerning sewer 
facilities or any project, whether acquired by the district or by the federal government, any public 
body or any person, and accept grants and contributions from the federal government, any public 
body or any person in connection therewith; | 

T. cooperate and act in conjunction with a public body, the federal government or any person 
in the acquisition, improvement or equipment of any project for the controlling of flood or storm 
waters of the district, or for the protection of life or property therein, or for any other works, acts or 
purposes provided for in the Flood Control District Act, and adopt and carry out any definite plan 
or system of work for any such purpose; and, 

U. make all contracts, execute all instruments and do all things necessary or convenient in the 
exercise of the powers granted by the Flood Control District Act, or in the performance of the 
district's covenants or duties, or in order to secure the payment af its securities; provided no en- 
cumbrance, mortgage or other pledge of property, excluding any money, of the district is created 
thereby and provided no property, excluding money, of the district is liable to be forfeited or taken 
in payment of the securities. 
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72-18-21 WATER LAW 72-18-24 


History: Laws 1981, ch. 377, § 20; 1986, ch. 32, § 34; ANNOTATIONS 
2019, ch. 212, § 244. bet 
The 2019 Amendihent, effective April 3, 2019, in Sub- Am. Jur. 2d, A.L.R. and C.J.S. references. — Local 


section K, after-each occurrence of "qualified", deleted - 
"registered". 
The 1986 amendment rewrote Subsection K. 


use zoning of wetlands or flood plain as taking without 
compensation, 19 A.L:R.4th 756. Fa 


72-18-21. Levy and collection of taxes. 


To levy and collect property taxes as provided in Section 20 [72-18-20 NMSA 1978] of the Flood 
Control District Act, the board shall determine each year the amount of money necessary to be 
raised by taxation, taking into consideration other sources of revenue of the district. The board 
shall fix a rate of levy, which, when levied upon every dollar of assessed valuation of taxable prop- 
erty within the district, together with other revenues, shall raise the amount required by the dis- 
trict annually to supply funds for paying expenses of organization and the costs of acquiring, im- 
proving, equipping, operating and maintaining any project or facility of the district, and promptly | 
to pay in full, when due, all interest on and principal of bonds and other securities of the district. 
This tax shall be assessed and collected in the same manner, at the same time and with the same 
penalties as other property taxes. 


History: Laws 1981, ch. 377, § 21. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control 28 to 39. 


72-18-22. Reserve fund. 


It shall be lawful for the board to assess benefit assessments and to collect revenue for the pur- 
pose of creating a reserve fund in such amount as the board may determine which may be used 
to meet the obligations of the district, for maintenance and operating charges td to provide im- 
provements for the district. 


History: Laws 1981, ch. 377, § 22. 


72-18-23. Delinquent taxes. 


If the property tax is not paid, then delinquent real property shall be sold at the regular tax 
sale for. the payment. of the tax, interest.and penalties in the manner provided by law for selling 
property for the nonpayment of general taxes, The board may purchase in the name of the district 
any. property which may be sold for delinquent taxes within. the boundaries of the district and the 
board may take title to the lands in the name of the district and sell and convey the lands at.a 
price not. less than the tax, penalties and interest accrued thereon. Delinquent personal property 
shall be distrained and sold as provided by law. 


History: Laws 1981, ch. 377, § 23. 


72-18-24. Inclusion of additional property. 


The boundaries of any district organized under the provisions of the Flood Control District Act 
may be changed in the manner prescribed in this section and Section 25 [72-18-25 NMSA 1978] of 
that act but the change of boundaries of the district shall not impair or affect its organization or its 
rights in or to property or any of its rights or privileges, nor shall it affect or impair or discharge 
any contract, obligation, lien or charge for or upon which it might be liable or chargeable had any 
such change of boundaries not been made, The owners of real property may file with the board a 
petition, in writing, praying that such real property be included in the district. The petition shall 
prescribe the property owned by the petitioners, and the petition shall be deemed to give assent 
of the petitioners to the inclusion in the district of the property described in the petition. The 
petition shall be acknowledged in the same manner that conveyances of land are required to be 
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acknowledged. The secretary: shall cause notice of filing of the petition to be given and published 
in the county in which the property or the major portion thereof is located, which notice shall state 
the filing of the petition, the names of the petitioners, descriptions of lands mentioned, the prayer 
of the petitioners and that all persons interested may appear at the office of the board at the time 
stated ‘in the notice and show cause in writing why the petition should not be granted. The board 
shall, at the time and placé’mentioned or at such time or times at which the hearing may be ad- 
journed, proceed to hear the petition and all objections presented in writing by any person show- 
ing cause why the petition should not be granted. The failure of any interested person to show 
cause in writing shall be deemed and held as an assent on his part to the inclusion of the lands in 
the district as prayed for in the petition. If the petition is granted, the board shall make an order to 
that effect and file it with the clerk of the court declaring the organization of the district, and upon 
order of the court the property shall be included i in the district. 


History: Laws 1981, ch, 377, § 24, 


72-18-25. Exclusion from district. 


The owners of real property constituting a portion of any district may file with the board a petition 
praying that such real property be excluded and taken from the district. The petition shall describe 
the property which the petitioners desire to have excluded. The petition shall be acknowledged in 
the same manner that conveyances of land are required to be acknowledged and be accompanied by 
a deposit of money sufficient to pay all costs of the exclusion proceedings. The secretary shall pub- 
lish notice of filing of the petition, which notice shall state the filing of the petition, the prayer of the 
petitioners and that all interested persons may appear at the office of the board at the time stated 
in the notice and show cause in writing why the petition should not be granted. The board shall, at 
the time and place mentioned in the notice or at the time or times at which the hearing may be ad- 
journed, proceed to hear the petition and all objections presented in writing by any person showing 
cause why the prayer of the petition should not be granted. The filing of the petition shall be deemed 
and held as.an assent by each petitioner to the exclusion from the district of the property mentioned 
in the petition, or any part thereof. If it deems it not for the best interests of the district that the 
property mentioned in the petition, or portion thereof, be excluded from the district, the board shall 
order that the petition be denied; but if it deems it for the best interests of the district that the prop- 
erty mentioned in the petition, or some portion thereof, be excluded from the district, then the board 
may order the property mentioned in the petition, or some portion thereof, excluded from the district. 
Upon allowance of the petition, the board shall file a certified copy of the order of the board with the 
clerk of the court, and upon order of the court the property shall be excluded from the district. 


ime eh Laws 1981, ch. 377, § 25. 


72-18-25.1. Bxauain ee district; atiaae udjaseiauhis, | 


‘Upon a fldine by the secretary of the district that the boundaries of a district established pur- 
suant to the Flood Control District Act incorporate an area of less than thirty-five percent of the 
area of an existing voting precinct lying along such boundaries, or which minor area appears not 
to benefit or feasibly expect to benefit from ‘the district, or which may not be of sufficient valua- 
tion to the extent that its exclusion from the district would materially impair the district, then the 
secretary shall file his findings with the board with his recommendation that the minor area be 
excluded from the district in order that the voting BERCRGE for the district shall become cotermi- 
nous with the voting district for the county. 

If the board determines that it is in the best taferests of the district that such area be excluded 
from the district, the board shall order that the area be excluded and that the secretary)shall no- 
tify the: county commission, county assessor’ and county clerk that the district boundary and the 
voting pescaned boundary shall thenceforth be coterminous. 


History: 1978 Comp., § 72- 18-25. 1, enartad by Laws 
1985, ch. 177, § 1. 
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72-18-26. Liability of property included or excluded. 


All taxable property annexed to a district shall thereafter be subject to the levy of taxes for the 
payment of any indebtedness of the district outstanding at the time of the annexation. Property 
excluded from a district shall thereafter be subject to the levy of taxes.for the payment of.any in- 
debtedness of the district outstanding at the time of its exclusion in the same manner and to the 
same extent as if the property had not been excluded from the district. 


History: Laws 1981, ch. 377, § 26. 


72-18-27. Dissolution; petition for election; application. 


Whenever the majority of the directors of the board of ¢ a ‘district deem it to be in the best inter- 
ests of the district that it be dissolved, the board shall file an application for dissolution in the dis- 
trict court for the county in which the petition for organization of the district was originally filed. 


History: Laws 1981, ch. 377, § 27. 


72-18-28. Dissolution; requirements for application. 


A. The application shall generally describe the boundaries of the district, have a map show- 
ing the district, a current financial statement of the district, a plan for final disposition of the as- 
sets of the district and for payment of the securities and other financial obligations of the district 
and shall state whether or not the functions of the district are to be continued and, if so, by what 
means. 

B. The application shall include: 

(1) acertificate that the district has no outstanding securities; or 

(2) astatement that securities are outstanding but that funds or federal securities will be 
placed in escrow before dissolution in a state or national bank within the state which has trust 
powers and which is a member of the federal deposit insurance corporation, and that such funds or 
federal securities will be sufficient for the payment of the securities outstanding and all expenses 
relating thereto, including charges of any escrow agent; or 

(3) when there are securities outstanding and no escrow plan, a plan for dissolution spe- 
cifically providing that the district will continue in existence to such extent as is necessary to 
adequately provide for the payment of the securities and for the continuing of functions, if the 
functions are to be continued. 

C. When the functions of a district are to be continued, any plan for dissolution shall be ac- 
companied by a copy of an agreement with one or more public bodies, whereby responsibility for all 
functions currently performed by the district shall be assumed by such public bodies. In the event a 
portion of a district is located within the boundaries of a municipality and a dissolution proceeding 
has been initiated to permit the: municipality to enter into an agreement to perform the functions 
of the district, the board shall provide an opportunity for residents in'the unincorporated area of 
the district to express their views concerning the provision of services to, the unincorporated por- 
tions of the district at the time of negotiation of the agreement or any modification thereof. 


History: Laws 1981, ch. 377, § 28. 


72-18-29. Dissolution; notice of filing appHewaan’ 


A. Upon presentation of the application, the’court shall publish a nisticn vogiting the fact that 
an application for dissolution has been filed and that the district has no outstanding securities, or’ 
that funds or federal securities will be placedin escrow for the payment of outstanding securities, 
or that a plan for dissolution has been filed providing for eventual payment in full of all securities 
and for continuation of functions, if the functions are to be continued. 
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B. The notice shall specify the time and place of a hearing to be held within sixty days after 
filing of the application, and shall provide that any interested party may appear and be heard on 
the sufficiency of the application for dissolution or on the capa nop of the plan for Payment of all 
of the district's securities. 


History: Laws 1981, ch. 377, § 29. 


72-18-30. Dissolution; hearings; court powers. 


A. No application for dissolution shall be declared void on account of alleged defects, but the 
court may at any time permit the petition to be amended to conform to the facts by correcting any 
errors in the description of the territory or in any other particular. 

B. The court shall order an election in the district on the question of dissolution if it finds the 
application for dissolution to be in order and finds that the district has no outstanding securities 
or other financial obligations or that the district's securities and other financial obligations will be 
adequately provided for before dissolution by means of escrow AA it or federal securities to secure 
payment thereof. 

C. Ifthe district has outstanding securities or other financial obligations and no escrow plan, 
the court shall determine whether the continuation of functions provided for in the plan for dis- 
solution adequately provides for payment of the securities and other financial obligations of the 
district. If the court determines that the application and the plan for dissolution are sufficient 
and that an agreement exists for continuation of functions, the court shall order an election of the 
qualified electors of the district pursuant to the provisions of the Local Election Act [Chapter 1, 
Article 22 NMSA 1978] on the question of dissolving the district or, if there is a plan for dissolu- 
tion, on the question of dissolving the district in accordance with the plan for dissolution. If, at any 
time after the filing of an application for dissolution, the court determines that no agreement can 
be reached concerning the plan for dissolution or that the other requirements of Section 72-18-28 
NMSA 1978 cannot be met, it shall dismiss the dissolution proceedings. 


History: Laws 1981, ch. 377, § 30; 2019, ch. 212, § provisions of the Local Election Act"; in Subsection C, af- 
245. ter "electors of the district", added "pursuant to the provi- 

The 2019 amendment, effective Asari 3,°2019, pro- sions of the Local Election "Act", and after "requirements 
vided that an election on whether a flood control dis- of Section", deleted "28 of the Flood Control District Act" 
trict should be dissolved should be held pursuant to the and added "72-18-28 NMSA 1978". 


72-18-31. Dissolution; election notice. 


If an election is ordered by the court, the court shall publish a notice of the election. The notice 
shall include the plan for dissolution or a summary. If the notice includes a summary of the plan 
for dissolution, provisions shall be made for public inspection of the complete dissolution plan. The 
notice shall set an election date which shall not be less than twenty nor more than forty sip after 
the first publication of the election notice. 


History: Laws 1981, ch. 377, § 31. 


72-18-32. Dissolution; limitation on elections. 


The question of dissolution of a district may be resubmitted to the qualified electors of the dis- 
trict after the same or similar question has previously been rejected by the electors, but no such 
question shall be submitted at any election held less than twelve months after a previous submis- 
sion of such question. 


History: Laws 1981, ch. 377, § 32; 2019, ch. 212, § The 2019 amendment, effective Apu: 3, 2019, after 
246. "qualified", deleted "registered". 
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72-18-33. Dissolution; order entered; conditions attached. 


A. In the event the vote sepultacd ae approval of the disaolution, the court ied enter an atin 
dissolving the district for all purposes or for all purposes except those reserved in.the plan; if any. 
The order shall state that there are no outstanding securities or other financial obligations or that 
any such securities or other financial obligations are adequately secured by escrow funds or fed- 
eral securities, or, if the district has outstanding securities or other obligations, such order shall 
incorporate the provisions of the court's findings accepting the plan for dissolution, including the 
provisions relating to protection of creditors by means of the agreement-as specified in Section 30 
[72-18-30 NMSA 1978] of the Flood Control District Act. 

B. Whenever the functions of the district are to be continued, the court may provide that all 
or certain members of the board shall remain in office, subject. to appointment by the court to fill 
vacancies, for performance of duties under Subsections C and D of this section. 

C. Ifthe board is continued in existence for the purpose of the payment of Rocurines a or other 
financial obligations, the order for dissolution shall provide that the board shall be responsible for 
certifying to the board of county commissioners the amount of revenue.to be raised by the annual 
mill levy of the district necessary for payment of the district's obligations. 

D, In any case in which an agreement has been made for continuation of the functions of the 
district, the court may authorize the. board to continue in existence for the purpose of seeing to 
the performance of the agreement, including negotiations relating to any future modifications, 
procedures for which are provided for in the original agreement. The court's order may in such 
case specify that its jurisdiction over the dissolution continues for the purpose of considering any. 
future modifications or other questions concerned with performance of the agreement, 


History: Laws 1981, ch. 377, § 33. 


72-18-34, Dissolution; disposition of remaining funds. 


If the functions of a dissolved district are not continued, all funds remaining in the treasury of 
the district in excess of indebtedness, upon completion of the requirements for dissolution, and all 
taxes paid after dissolution, shall be divided among the municipalities and counties in which the 
district exists, pro rata, as the latest confirmed assessed value of the taxable property:in the parts 
of the district lying in each municipality and each unincorporated portion of each county bear. 
[bears] to the total latest confirmed assessed value of the taxable property i in the district. 


rt Suscheiad material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1981, ch, 377, § 84. 


72-18-35. Election. 


Wherever in the Flood Control District Act an election of the qualified electors of a district is: 
permitted or required, the election shall be held pursuant to the Local Election Act [Chapter 1, 
Article 22 NMSA 1978]. 


History: Laws 1981, ch. 377, § 35; 2018, ch. 79, § 124; 
2019, ch. 212, § 247. 

The 2019 amendment, effective April 3, 2019, after 
"qualified", deleted "registered". 

The 2018 amendment, effective July 1, 2018, provided 
that Flood Control District elections shall be held pur- 


suant to the Local Election Act, and made technical and 


conforming changes; in the introductory clause, deleted 
"may be held separately at a special election or may be 
held concurrently with any primary or general election 
held under the laws of the state; provided, however:" and 
added "shall be held pursuant to the Local.Election Act"; 
and deleted former Subsections A and B, which related to, 
the timing of Flood aga Sei elections. 


72-18-35.1. Election of directors; established district. 


In a district established pursuant to the Flood Control District Act, the election of directors shall 
be conducted in accordance with the provisions of the Local Election Act [Chapter 1, Article 22 


NMSA 1978]. 
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History: 1978 Comp., § 72-18-35.1, enacted by Laws "established pursuant to the Flood Control District Act", 
1985, ch. 177, § 2; 2018, ch, 79, § 125. deleted "whose boundaries are coterminous with the vot- 

The 2018 amendment, effective Fuy sh 2018, provided ing precincts of the county", and after "the election of di- 
that the election of directors to the Flood Control District rectors shall be conducted", deleted the remainder of the 
board shall be held in accordance, with the Local Election section and added "in accordance with the provisions of 
Act, and made technical and. conforming changes; after the Local Election Act". 


72-18-36, Repealed. ne i 


Repe als, — Laws 2018, ch, 79, § 175 repealed 72-18- provisions of former section, see the 2017 NMSA 1978 on 
36 NMSA 1978, as enacted by Laws 1981, ch. 377, § 36, NMOneSource.com. 
- relating to election resolution, effective July 1, 2018. For : Me : 


72-18-37. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-18- provisions of former section, see the 2017 NMSA 1978 on 
37 NMSA 1978, as enacted by Laws 1981, ch. 377, § 37, NMOneSource.com. 
relating to conduct of election, effective July 1; 2018. For 


72-18-38. Repealed. 


Repeals, — Laws 2018, ch. 79, § 175 repealed'72-18- _ provisions of former section, see the 2017 NMSA 1978 on 
38 NMSA 1978, as enacted by Laws 1981, ch. 877, § 38): nit le oes com, 
relating to notice of election, effective July 1, 2018. For 


72-18-39. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-18-39 For provisions of former section, see the 2017 NMSA 1978 
NMSA 1978, as enacted by Laws 1981, ch. 377, § 39, relat- on NMOneSource,com. 
ing to precincts and polling places, effective July 1, 2018. 


72-18-40. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-18- provisions of former section, see the 2017 NMSA:1978 on 
40 NMSA 1978, as enacted by LAvas 1981, ch. 377, § 40, NMOneSource.com. 
relating to election supplies, effective July 1, 2018. For af 


72-18-41. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-18- provisions of former section, see the 2017 NMSA 1978 on 
41 NMSA 1978, as enacted by Laws 1981, ch. 377, § 41, NMOneSource.com. 
relating to election returns, effective July 1, 2018. For 


72-18-42. Powers of public bodies. 


The governing body of any municipality or other public body, upon its behalf and in its name, 
for the purpose of aiding and cooperating in any project, upon the terms and with or without con- 
sideration and with or without an election, as the governing body determines, may exercise the 
following powers: 

A. make available for temporary use or otherwise dispose [dispense] to any district any ma- 
chinery, equipment, facilities and other property, any agents, employees, persons with professional 
training and any other persons to effect the purposes of the Flood Control District Act. Any prop- 
erty owned and persons in the employ of any public body while engaged in performing for the dis- 
trict any authorized service, activity or undertaking, pursuant to contract or otherwise, shall have 
and retain all of the powers, privileges, immunities, rights and duties of, and shall be deemed. to 
be engaged in the service and:employment of; the public body, notwithstanding that such service, 
activity or undertaking is being performed in or for the district; 
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B. enter into any agreement or joint'agreement between or among the federal government, any 
district and any public body extending over any period not exceeding fifty years, whichis mutually 
agreed to, respecting action or proceedings appertaining to any power granted by the Flood Canr 
trol District Act and the use or joint use of any facilities, project or other property; 

C. sell, lease, loan, donate, grant, convey, assign, transfer or pay over to any district any facili- 
ties or any project, or any part thereof, or any interest in real or personal property or any funds 
available for acquisition, improvement, equipment, operation or maintenance purposes, including 
the proceeds of any securities issued for acquisition, improvement, equipment, operation or main- 
tenance purposes which may be used by the district in the acquisition, improvement, equipment, 
maintenance or operation of any facilities or project; and 

D. transfer, grant, convey or assign and set over to any district any contracts which may have 
been awarded by the public body for the acquisition, ora or i hokesa of any project not 
begun or, if begun, not completed. 


History: Laws 1981, ch. 377, § 42. byron Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 


72-18-43. Effect of extraterritorial functions. 


All of the powers, privileges, immunities and rights, exemptions from laws, ordinances and 
rules, all pension, relief, disability, workmen's compensation and other benefits which apply to the 
activity of officers, agents or employees of a district or any such public body when performing their 
respective functions within the territorial limits of the respective public agencies apply to them to 
the same degree and extent while engaged in the performance of any of their functions and duties 
extraterritorially. 


Historei Laws 1981, ch. 377, § 43. 


72-18-44, Forms of borrowing. 


Upon the conditions and circumstances set forth in the Flood Control District Act, any district 
from time to time may borrow money to defray the cost of acquiring, improving or equipping any 
project, or any part thereof, as the board may determine, and issue the following securities to evi- 
dence such borrowing: 


A. notes; 
B. warrants; 
C. bonds; and 


D. interim debentures. 


History: Laws 1981, ch. 377, § 44. | ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S, Levees and Flood Control § 40. 


72-18-45. Issuance of notes. 


Any district is authorized to borrow money without an election in anticipation of taxes or other 
revenues and to issue notes to evidence the amount so borrowed. 


History: Laws 1981, ch. 377, § 45. 


72-18-46. Issuance of warrants. 


A district is authorized to defray the cost of any services or supplies, equipment or other ma- 
terials furnished to or for the benefit of the district by the issuance of warrants to evidence the 
amount due without an election in anticipation of taxes or other revenues. 


History: Laws 1981, ch. 377, § 46. 
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72-18-47, Maturities of notes and warrants. 


Notes and warrants may mature at such time or times not exceeding one year from the respec- 
tive dates of their issuance as the board may determine. They shall not be extended or funded ex- 
cept by the issuance of bonds or interim debentures in compliance with Section 48 or 49 [72-18-48 
or 72-18-49 NMSA 1978] of the Flood Control District Act. 


History: Laws 1981, ch. 377, § 47. 


72-18-48. Issuance of bonds and iicurrence of debt. 


A district is authorized to borrow money in anticipation of taxes or other revenues and to issue 
bonds to evidence the amount so borrowed. No bonded indebtedness nor any other indebted- 
ness not payable in full within one year, except for interim debentures as provided in Sections 
72-18-49 and 72-18-63 through 72-18-65 NMSA 1978, shall be created by the district without 
first submitting the proposition of issuing the bonds to the qualified electors of the district, 
which proposition shall be approved by a majority of the qualified electors voting at an election 
held for that purpose in accordance with Sections 72-18-35 and 72-18-35.1 NMSA 1978, Bonds 
so authorized may be.issued in one series or more and may mature at such time, not exceeding 
forty years from their issuance, as the board may determine. The total of all outstanding indebt- 
edness at any one time shall not exceed four percent of the value of the taxable property in the 
district as shown by the last preceding assessment for county taxes for each county in which the 
district is located. 


History: Laws 1981, ch. 377, § 48; 2019, ch. 212, § 


248. 

The 2019 amendment, effective April 3, 2019, revised 
certain statutory citations in the section; after "deben- 
tures as provided in Sections", deleted "49 and 63 through 


and 72-18-63 through 72-18-65 NMSA’ 1978", after "in ac- 
cordance with Sections", deleted "35 through 40 of that 


act';.and added!'"72-18-35 and 72-18-35.1 NMSA 1978", 


and after, each occurrence of "qualified"; deleted "regis- 
tered", 


65 of the Flood Control District Act” and added "72-18-49 


72-18-49. Issuance of interim debentures. 


A district is authorized to borrow money and to issue interim debentures evidencing construc- 
tion or short-term loans for the acquisition or improvement and equipment of the flood. control 
system or any project in supplementation of long-term financing and the issuance of bonds, as 
provided in Sections 62 through 65 2s 18-62, through 72-18-65 NMSA 1978] of the Flood Control 
District Act. 


History: Laws 1981, ch. 377, § 49. 


72-18-50. Payment of securities. 


All securities issued by any district shall be authorized by resolution. The district may pledge its 
full faith and credit for the payment of any securities, the interest thereon, any prior redemption 
premium or premiums and any charges appertaining thereto. Securities may constitute the direct 
and general obligations of the district. Their payment may be secured by a specific pledge of tax 
proceeds and other revenues of the district as the board may determine, . 


History: Laws 1981, ch. 377, § 50. 


72-18-51. Additionally secured securities. 


The board, in connection with such additionally secured securities, in the resolution authorizing 
their issuance or other instrument appertaining thereto, may pledge all or a portion of the rev- 
enues, subject to any prior pledges, as additional security for payment of the securities, and at its 
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option may deposit the revenues in a fund created to pay the securities-or created to additionally 
secure their payment. 


History: Laws 1981, ch. 377, § 51. 


72-18-52. Pledge of revenues. 


Any revenues pledged directly or as additional security for the payment of securities of any one 
issue or series, which revenues are not exclusively pledged therefor, may subsequently be pledged 
directly or as additional security for the payment of the securities, of one or more issue or series 
subsequently authorized. 


History: Laws 1981, ch. 377, § 52. 


72-18-53. Payment recital in securities. 


Each security issued under the Flood Control District Act shall recite in substance that the se- 
curity and the interest thereon are payable solely from the revenues or other money pledged to the 
payment thereof. Securities specifically pledging the full faith and credit of the district for their 
payment shall so state. 


History: Laws 1981, ch. 377, § 53. 


72-18-54. Limitations upon payment of securities. 


The payment of securities shall not’ be secured by an encumbrance, mortgage or other pledge 
of property of the district, except for revenues, tax proceeds and other money pledged for the pay- 
ment of securities. Subject to those exceptions, no property of the district shall be liable to be for- 
feited or taken in payment of the securities. 


History: Laws 1981, ch. 377, § 54. 


72-18-55. Séourity details. 


Any securities authorized to be issued by the Flood Control District Act shall bear such date 
or dates, shall be in such denomination or denominations, shall mature at such time or times not 
exceeding forty years from their date and shall bear interest at a rate or rates pels shall be de- 
termined by the board. 


History: Laws 1981, ch. 377, § 55. 


72-18-56. Capitalization of costs. 


Any resolution authorizing the issuance of securities or other instrument appertaining thereto 
may capitalize interest on any securities during any period of construction or other acquisition 
estimated by the board and one year thereafter and may capitalize any other cost of any project, by 
providing for the payment of the amount capitalized from the proceeds of the securities. 


History: Laws 1981, ch. 377, § 56. 


72-18-57. Execution of securities and interest coupons. 


Except for securities issued in book entry or similar form without the delivery of physical securi- 
ties, securities shall be executed and signed by the chairman, with the seal of the district affixed 
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thereto and attested by the secretary. Except for any bonds which are registrable'for payment of 
interest, interest coupons payable to bearer and appertaining to the bonds shall be: issued and 
shall bear the me or facsimile signature of the chairman. 


History:1 ion 1981, ch. 377, § 57; 1983, ch. 265, § 53. and deleted "in the name and on behalf of the district is- 
The 1983 amendment added ' Except for securities is- suing the securities" following "shall be executed" in the 
sued in book entry or similar form without the delivery of first sentence. 


physical securities" at the beginning of the first sentence 


72-18-58. Signatures of predecessors in office. 


The securities and any coupons bearing the signatures of the officers in office at the time of the 
signing thereof shall be the valid and binding obligations of the district, notwithstanding that be- 
fore the delivery thereof and payment therefor, any or all of the persons whose'signatures appear 
thereon shall have ceased to fill their respective offices. Any officer authorized to sign any security 
or interest coupon, at the time of its execution and of the execution of a signature certificate, may 
adopt as and for his own facsimile signature the facsimile signature of his predecessor in office in 
the event that such facsimile abe) appears on the phe Ngee or coupons, or both, appertaining 
thereto. 


History: Laws 1981, ch. 377, § 58. 


72-18-59. Repurchase of securities. 


Securities may be repurchased by the district out of any funds available for such purpose from 
the project to which they pertain, and all securities so repurchased shall be canceled. 


History: Laws 1981, ch. 377, § 59. 


72-18-60. Limitations on liabilities. 


Neither the directors nor any person executing securities issued under the Flood Control Dis- 
trict Act shall be liable personally on the securities by reason of the issuance thereof. Securities 
issued pursuant to the Flood Control District Act shall not in any way be a debt or liability of any 
public body and shall not create or constitute an indebtedness, liability or obligation of any body, 
and nothing in the Flood Control District Act shall be construed to authorize a district to incur any 
indebtedness on behalf of or in any way to obligate any public body. 


History: Laws 1981, ch. 377, § 60. 


72-18-61. Interest after maturity. 


No interest shall accrue on any security after it becomes due and payable, provided funds for the 
payment of the principal of and the interest on the security and any prior ee premium 
due are available to the paying agent for payment without default. 


History: Laws 1981, ch. 377, § 61. 


72-18-62. Refunding bonds. 


Any bonds issued under the Flood Control District Act may be refunded, without an election, 
subject to provisions concerning their payment and to any other contractual limitations in the pro- 
ceedings authorizing their issuance or otherwise appertaining thereto, pursuant to a resolution to 
be adopted by the board in the manner provided for the issuance of other securities, to refund, pay 
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or discharge all or any part of the district's outstanding bonds, including any interest thereon in 
arrears or to become due within three years from the date of the refunding bonds, for the purpose 
of reducing interest costs or effecting other economies, of accelerating, decelerating or otherwise 
modifying the payment of such bonds or of modifying or eliminating restrictive contractual limita- 
tions appertaining to the issuance of gop i bonds or [for] any project. ii 


History: Laws 1981, ch. 377, § 62. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


72-18-63. Issuance of interift debentures and tl Ss of bonds as 
collateral security. 


Wheneyer a majority of the qualified electors of a district voting on a proposal to issue bonds has 
authorized the district to issue bonds for an authorized purpose, the district may borrow money, 
without any other election in anticipation of taxes, the proceeds of the bonds or any other revenues 
of the district, and may issue interim debentures to evidence the amount.so borrowed, Interim 
debentures may mature at such time not exceeding a period of time equal to the estimated time 
needed to effect the purpose for which the bonds are so authorized to be issued, plus two years, as 
the board may determine. Except as otherwise provided in this section and in Sections 72-18-64 
and 72-18-65 NMSA 1978, interim debentures shall be issued as provided for securities in, Sec- 
tions 72-18-49 through 72-18-61 NMSA 1978. Taxes, other revenues of the district, including with- 
out limiting the generality of the foregoing proceeds of bonds to be thereafter issued or reissued 
or bonds issued for the purpose of securing the payment of interim debentures, may be pledged 
for the purpose of securing the payment of the interim debentures. Bonds pledged as collateral 
security for the payment of any interim debentures shall mature at such time as the board may 
determine, not exceeding forty years from the date of either any of such bonds or any such interim 
debentures, whichever date is earlier. Any such bonds pledged as collateral security shall not be 
issued in an aggregate principal amount exceeding the aggregate principal amount of the interim 
debentures secured by a pledge of such bonds. 


History: Laws 1981, ch. 377, § 68; 2019, ch. 212, § and 65 of the Flood Control District Act" and added "72- 


249. 18-64: and 72-18-65 NMSA 1978", and after "securities in 
The 2019 amendment, effective April 3, 2019, revised Sections", deleted "49 through 61 of that act" and added 
certain statutory citations in the section; after "qualified", "72-18-49 through 72-18-61 NMSA 1978". 


deleted "registered"; after "and in Sections", deleted "64 


72-18-64. Interim debentures not to be extended. 


No interim debenture issued pursuant to the provisions of Section 63 [72-18-63, NMSA 1978} of 
the Flood Control District Act shall be extended or funded except by the issuance or reissuance of 
a bond or bonds in compliance with Section 65 [72-18-65 NMSA 1978] of that act. 


History: Laws 1981, ch. 377, § 64. 


72-18-65. Funding. 


For the purpose of funding any interim debentures, any bond or bonds pledged as collateral se- 
curity to secure the payment of the interim debentures may be reissued without an election, and 
any bonds not previously issued but authorized to be issued at an election for a purpose the same 
as or encompassing the purpose for which the interim debentures were issued may be issued for 
such a funding. The bonds shall mature at such time or times as the board may determine, but 
in no event exceeding forty years from the date of either any of the interim debentures so funded 
or any of the bonds so pledged as collateral security, whichever date is earlier. Bonds for funding, 
including but not necessarily limited to any such reissued bonds, and bonds for any other purpose 
authorized by the Flood Control District Act may be issued separately or issued in combination 
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in one series or more. Except as otherwise provided in Sections 63.and 64 [72-18-63 and 72-18-64 
NMSA 1978] of that act and in this section, any such funding bonds shall be issued as is provided 
for refunding bonds in Section 62 [72-18-62 NMSA 1978] of that act and for securities in Sections 
49 aig 61 pi 18-49 through 72-18-61 NMSA 1978] of that act. 


History: Laws iooyein: 877, § 65. 


72-18-66. Publication or resolution of proceedings; actions. 


The board shall provide for the publication once in full of either any resolution or other proceed- 
ings adopted by the board ordering the issuance of any securities or of notice thereof, which resolu- 
tion, other proceedings or notice shall state the fact and date of adoption and the place where the 
resolution or other proceedings has been filed for public inspection and also the date of the single 
or first publication of the resolution, other proceedings or notice, and also state that any action or 
proceeding of any kind or nature in any court questioning the validity of the creation and estab- 
lishment of the district, or the validity or proper authorization of securities provided for by the 
resolution or other proceedings, or the validity of any covenants, agreements or contracts provided 
for by the resolution or other proceedings, shall be commenced within twenty days after the single 
or first publication of the resolution, other proceedings or notice. Any action not commenced within 
such period shall be barred. — | | 


History: Laws 1981, ch. 377, § 66. 


72-18-67. Property exempt from general taxes. 


The effectuation of the powers authorized by the Flood Control District Act shall be in all re- 
spects for the benefit ofthe people of the state, including but not necessarily limited to those resid- 
ing in any district exercising any power under that act, for the improvement of their health and 
living conditions and for the increase of their commerce and prosperity. Thus, no district shall be 
required to pay any. general (ad valorem) taxes upon any property appertaining to any project au- 
thorized by the Flood Control District Act and acquired within the state, or the district's interest 
therein. 


History: Laws 1981, ch. 377, § 67. 


72-18-68. Securities and income exempt. 


Securities issued under the Flood Control District Act and the income therefrom are exempt 
from taxation by the district and any public body, except transfer, inheritance and estate taxes. 


History: Laws 1981, ch. 377, § 68. 


72-18-69. Freedom from judicial process. 


Execution or other judicial process shall not issue against any property of the district, nor shall 
any judgment.against the district be a charge or lien upon its property; provided, however, that 
nothing in this ‘section’shall be deemed to apply to or limit the right of the holder of any security, 
his trustee or any assignee of all or part of his interest, the federal government when it is a party 
to any contract with the district, and any other obligee to foreclose; otherwise. to enforce and to 
pursue any remedies for the enforcement of any pledge or lien given by the district on the proceeds 
of taxes, service Sharer or other revenues. 


History: Laws 1981, shi 377, § 69. 
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72-18-70. Legal investments in securities. 


. It shall be legal for the state and any of its agencies, departments, instrumentalities, corpo- 
rations or political subdivisions or any political or public corporation, any bank, trust company, 
banker, savings bank or institution, any building and loan association, savings and loan associa- 
tion, investment company and any other person carrying on a banking or investment business, 
any insurance company, insurance association or any other person carrying on an insurance busi- 
ness, and any executor, administrator, curator, trustee or any other fiduciary, to invest money in 
their custody in any of the securities authorized to be issued pursuant to the provisions of the 
Flood Control District Act. Such securities shall be authorized security for all public deposits. 
Nothing contained in this section with regard to legal investments shall be construed as relieving 
any public body or other person of any duty of exercising. reasonable care in selecting securities, 


History: Laws 1981, ch.377,§ 70. __ Severability. — Laws 1981, ch. 377, § 71, provided for 
— the severability of the Flood Control District’ Act if any 
part or application thereof is held invalid. 


st ARTICLE 19 
Southern Sandoval County Flood Control 


Sec. Sec. 
72-19-1. Short title. 72-19-43, Maturities of notes and warrants. 
72-19-2. Legislative declaration. 72-19-44, Issuance of bonds and incurrence of debt. 
72-19-3. Decision of board or governing body final. 72-19-45. Issuance of temporary bonds. 
72-19-4, Definitions. 72-19-46.. Issuance of interim, debentures. 
72-19-5. Creation of authority. 72-19-47, Payment of securities. 
72-19-6. Boundaries of authority. 72-19-48. Additionally secured securities, , 
72-19-7. Provision for remonstrances. 72-19-49. Pledge of revenues. 
72-19-8. Board of directors. | 72-19-50. Ranking among different issues. 
72-19-9. Appointment of first board. 72-19-51. Ranking among securities of same issue. 
72-19-10, Election of directors. 72-19-52. Payment recital in securities. 
72-19-11. Nomination of directors. 72-19-53; Incontestable recital in securities. 
72-19-12. ‘Filling vacancies on board. “72-19-54, Limitations upon payment of securities, 
72-19-13. Organizational meetings. ; 72-19-55. Limitations upon incurring any debt. 
72-19-14. Board's administrative powers. 72-19-56. Security details. 
72-19-15. Records of board. 72-19-57. Capitalization of costs. 
72-19-16. Meetings of board. 72-19-58. Other security details. 
72-19-17. Compensation of directors. 72-19-59, Reissuance of securities. 
72-19-18. Interest in contracts and property disqualifica- 72-19-60. Negotiability. 

tions, 72-19-61. Single bonds. 
72-19-19. Flood control system; hearings. 72-19-62. Lost or destroyed securities. 
72-19-20. Implementing powers. ' 72-19-63. ° Execution of securities. 
72-19-21, Protection of property rights. 72-19-64. Interest coupons, 
72-19-22. Additional powers of the authority. 72-19-65. Facsimile signatures. 
72-19-23. Levy and collection of taxes. 72-19-66. Facsimile seal. 
72-19-24. Levies to cover deficiencies. 72-19-67. Signatures of predecessors in ofiion: 
72-19-25. Sinking fund. 72-19-68. Facsimile signatures of predecessors. 
72-19-26, Manner of levying and collecting taxes. 72-19-69. Repurchase of securities.’ 
72-19-27. Delinquent taxes. 72-19-70. Customary provisions. 
72-19-28. Elections. 72-19-71, Sale of securities. 
72-19-29, Repealed. . ¢»°72-19-72, Sale discount or commission prohibited. 
72-19-30. Repealed. 72-19-73. Application of proceeds. 
72-19-31. Repealed, 72-19-74, Use of unexpended proceeds. 
72-19-32. Repealed. 72-19-75. Validity unaffected by use of proceeds. 
72-19-33. Repealed. PX 72-19-76. Covenants in security proceedings. 
72-19-34, Repealed. 72-19-77. Remedies of security holders. 
72-19-35. Dissolution of su hariid 72-19-78. Limitations upon liabilities, 
72-19-36. Filing of dissolution resolution. 72-19-79. Cancellation of paid securities. 
72-19-37. Disposition of property, funds and taxes of au- 72-19-80, Interest after maturity. 

thority.: 72-19-81. Refunding bonds. 
72-19-38. Powers of public bodies. 72-19-82. Method of issuance. 
72-19-39. Effect of extraterritorial functions. 72-19-83. Limitations upon issuance. 
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Sec. Sec. 

72-19-87. Supplemental provisions. 72-19-95. Review and judgment of court. 

72-19-88. Board's determination final. ad 72-19-96. Purpose of tax exemptions, 

72-19-89. Issuance of interim debentures and pledge of 72-19-97. Property exempt from general taxes. — 
bonds as collateral security. 72-19-98. Securities and income therefrom exempt. 

72-19-90. Interim debentures not to be extended. 72-19-99. Freedom from judicial process. 

72-19-91. . Funding. 72-19-100.. Resort to judicial process. . 

72-19-92, Publication of resolution or proceedings. 72-19-101. Legal investments in securities. 

72-19-93. . Failure té contest legality constitutes bar. ve 72-19-102. Civil rights. 


72-19-94. Confirmation of contract proceedings. 72-19-103,. Liberal construction. 


72-19-1. Short title. 


Chapter 72, Article 19 NMSA’ 1978 may be cited as the "Southern Sandoval County Arroyo 
nay Control Seow 


History: Laws 1990, ch. 14, § 1; 2018, ch. 79, § 126. ' The 2018 amendment, effective July 1, 2018, changed 
Cross references. — For flood eahtrol generally, see "This act" to "Chapter 72, Article 19 NMSA 1978". 
4-50-1 NMSA 1978 et seq. 


72-19-2. Legislative declaration. 


It is declared as,a matter of legislative determination that: 

A. .the organization of the authority hereby created having the purposes, powers, duties, privi- 
leges, immunities, rights, liabilities and disabilities provided in the Southern Sandoval County 
Arroyo Flood! Control;Act will serve a public use and will promote the health, safety, prosperity, 
security;and general welfare of the inhabitants thereof and of the state; 

B. the:acquisition, improvement; maintenance and operation of any project authorized in that 
act is in the public interest and constitutes a part of the established and permanent policy of the 
state; 

C. the sunishaitie mente organized shell be a body satiate si politic, a quasi- -municipal cor- 
poration and a political subdivision of the state; 

D. the flood control system hereby. authorized and directed to be acquired will be of special ben- 
efit to the property within the boundaries of the authority organized and created in the Southern 
Sandoval County Arroyo Flood Control Act; 

_E. \the notice provided for in the Southern Sandoval County Arroyo Flood Control Act for each 
hearing and action to be taken is reasonably calculated to inform any person of interest in any 
proceedings under that:act which may directly and adversely affect his legally protected interests; 

F.. ageneral law cannot be made applicable to the designated flood control system and the pro- 
visions appertaining thereto in the Southern Sandoval County Arroyo Flood Control Act because 
of a numberof atypical and special conditions concerning them; and 

G.» for the accomplishment of these purposes; the provisions of that act shall be eppenthy con- 
strued. BERS 


History: Laws 1990, ch. 14, § 2. 


72-19-3. Decision of board or governing body final. 


The action and decision of the board as to all matters passed upon by it in relation to any action, 
matter or thing provided in the Southern Sandoval County Arroyo Flood Control ‘Act shall be final 
and conclusive unless egret capricious or fraudulent. 


History: Laws 1990, ch. 14, $3. 
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72-19-4. Definitions. 


Except where the context otherwise requires, as used in the Southern Sandoval County Arroyo 
Flood Control Act: 

A. "acquisition" or "acquire" means the opening, laying out, sxtallshbonensti purchase, construc- 
tion, securing, installation, reconstruction, lease, gift, grant from the federal government or any 
public body or person, endowment, bequest, devise, condemnation, transfer, assignment, option 
to purchase, other contract or other acquirement, or any combination thereof, of facilities, other 
property or any project or an interest in the facilities, other property or project authorized by the 
Southern Sandoval County Arroyo Flood Control Act; , 

B. "authority" means the southern Sandoval county arroyo flood control authority; 

C. "board" means the board of directors of the authority; 

D. "chair" means the chair of the board and president of the authority; 

E. "condemnation" or "condemn" means the acquisition by the exercise of the power of eminent 
domain of property for any facilities, other property or project or an interest in the facilities, other 
property or project authorized by the Southern Sandoval County Arroyo Flood Control Act. The 
authority may exercise in the state the power of eminent domain, either within or without the 
authority, and, in the manner provided by law for the condemnation of private property for public 
use, may take any property necessary to carry out any of the objects or purposes of that act. In 
the event the construction of any facility or project authorized by that act, or any part thereof, 
makes necessary the removal and relocation of any'public utilities, whether on private or public 
right of way, the authority shall reimburse the owner of the public utility facility for the expense of 
removal and relocation, including the cost of any necessary land or rights in land; 

F. "cost" or "cost of the project", or words of similar import, means all, or any part designated by 
the board, of the cost of any facilities or project or interest in the facilities or project being acquired 
and of all or any property, rights, easements, privileges, agreements and franchises deemed by the 
authority to be necessary or useful and convenient to or in connection with'the facilities or project, 
which cost, at the option of the board, may include all or any part of the incidental costs pertain- 
ing to the project, including without limiting the generality of the foregoing, preliminary expenses 
advanced by any municipality or other public body from funds available’for use in the making of 
surveys, preliminary plans, estimates of cost or other preliminaries; for the costs of appraising 
and printing and employing engineers, architects, fiscal agents, attorneys at law, clerical help and 
other agents or employees; for the costs of capitalizing interest or any discount on securities, of 
inspection, of any administrative, operating and other expenses of the authority: prior to the levy 
and collection of taxes and of reserves for working capital, operation, maintenance or replacement. 
expenses or for payment or security of principal of or interest on any securities; for the costs of 
making, publishing, posting, mailing and otherwise giving any notice in connection with the proj- 
ect, the'taking of options, the issuance of securities, the filing or recordation of instruments and 
the levy and collection of taxes and installments of taxes; for the costs of reimbursements by the 
authority to any public body, the federal government or any person of any money expended for or 
in connection with any facility or project; and for all other expenses necessary or desirable and ap- 
pertaining to any project, as estimated or otherwise ascertained by the board; 

G. "director" means a member of the board; 

H. "disposal" or "dispose" means the sale, destruction, razing, loan, ees, gift, grant, trans- 
fer, assignment, mortgage, option to sell, otter contract or other aigngaiuon, or any combination 
thereof, of facilities, other property or Be eee or an interest in the facilities, other property or 
project authorized by the Southern Sandoval County Arroyo Flood Control Act; 

I. "engineer" means any engineer in the permanent employ of the authority or any independent 
competent engineer or firm of engineers employed by the authority in connection with any facility, 
property, project or power authorized by the Southern Sandoval County Arroyo Flood Control Act; 

J. "equipment" or "equip" means the furnishing of all necessary or desirable,:related or ap- 
purtenant facilities, or any combination thereof, appertaining to any facilities, property, project or 
interest authorized by the Southern Sandoval County Arroyo Flood Control Act; 

K. "facility" means any of the water facilities, sewer facilities or other property appertaining to 
the flood control system of the authority; 
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L. "federal government" means the United States or any agency, instrumentality or corpora- 
tion of the United States; 

M. "federal securities" means the bills, certificates of indebtedness, notes or bonds that are 
direct obligations of, or the principal and intawost of which nbhigakicats are unconditionally guaran- 
teed by; the United States; 

N. "governing body" means the city council, city commission, board of commissioners, board of 
trustees, board of directors or other legislative body of the public body proceeding under the South- 
ern Sandoval County Arroyo Flood Control Act, in which body the legislative powers of the public 
body are vested; 

O. "improvement" or "improve" means the extension, widening, lengthening, betterment, al- 
teration, reconstruction, repair or other improvement, or any combination thereof, of facilities, 
other property or project or any interest in the facilities, other property or project authorized by 
the Southern Sandoval County Arroyo Flood Control Act; 

P. ."mailed notice" or notice by "mail" means the giving by the engineer, secretary or any dep- 
uty, as determined by the board, of any designated.written or printed notice addressed to the last 
known owner of each tract of real property in question or other designated person at the person's 
last known address, by deposit, at least ten days prior to the designated hearing or other time or 
event, in the United-States mails, postage prepaid, as:first-class mail. In the absence of fraud, 
the failure to mail the notice shall not invalidate any proceedings under the Southern Sandoval 
County:Arroyo. Flood.Control Act. The names and addresses of those property owners shall be 
obtained from the records of the county assessor or from such other source as the secretary or the 
engineer deems reliable. Any list of names and addresses may be revised from time to time, but 
the list need not be revised more frequently than at:twelve-month intervals. Any mailing of any 
notice required shall be verified by the affidavit or certificate of the engineer, secretary, deputy or 
other person mailing the notice, which verification shall be retained in the records of the authority 
at least until all taxes and securities appertaining thereto have been paid in full or any claim is 
barred by a statute of limitations; 

Q. "municipality" means any incorporated city, town or village in the state, whether i incorpo- 
rated or governed under a general act, special legislative act or special charter of any type. "Mu- 
nicipal pertains to municipality; 

R. "person" means any human being, association, partnership, firm or corporation, excluding a 
public body and excluding the federal government; 

S. "president" means the president of the authority and the’chair of the board; 

‘T. "project" means any structure, facility, undertaking or system that the authority is autho- 
rized to acquire, improve, equip, maintain or operate. A project may consist of all kinds of personal 
and real property. A project shall appertain to the flood control system that the authority is autho- 
rized and directed to provide within and without the authority's boundaries; 

U. "property" means real property and personal property; 

V. "publication" or "publish" means publication in at least the one newspaper designated as the 
authority's official newspaper and published in the authority in the English language at least once 
a week and of general circulation in the authority. Except.as otherwise specifically provided or 
necessarily implied, "publication" or "publish" also means publication for at least once a week for 
three consecutive weeks by three weekly insertions, the first publication being at least fifteen days 
prior to the designated time or event, unless otherwise stated. It is not necessary that publication 
be made on the same day of the week in each of the three calendar weeks, but not less than four- 
teen days shall intervene between the first publication and the last publication, and publication 
shall be complete on the day of the last publication. Any publication required shall be verified by 
the affidavit of the publisher and filed with the secretary; 

W. "public body" means the state or any. agency, instrumentality or corporation of the state 
or any municipality, school district or other type district or any other political subdivision of the 
state, excluding the authority and excluding the federal government; 

X.. "qualified elector" means a person qualified and registered to vote in general elections in the 
state who is a resident of the authority at the time of any election held under the provisions of the 
Southern Sandoval County Arroyo Flood Control Act or at any other time in reference to which the 
term "qualified elector" is used; 
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Y. :"real property" means: 

(1) land, including land under water; 

(2) buildings, structures, fixtures and improvements on land; 

(8) any property appurtenant to or used in connection with land; and | 

(4) every estate, interest, privilege, easement, franchise and right in land, legal or equi- 
table, including without limiting the generality of the foregoing, rights of way, terms for years and 
liens, charges or encumbrances by way of judgment, mortgage or otherwise and the indebtedness 
secured by such liens; . 

Z. secretary” means the secretary of the authority; 

AA. "secretary of state" means the secretary of the state of New Mexico; 

BB. "securities" means any notes, warrants, bonds, temporary bonds or interim aber iets or 
other obligations of the authority or any public body appertaining to any project or interest in a 
project authorized by the Southern Sandoval County Arroyo: Flood Control Act; 

CC. <"sewer facilities" means any one or more of the various devices ‘used in ‘the collection, 
channeling; impounding or disposition of storm, flood or surface-:drainage waters, including all in- 
lets, collection, drainage or disposal lines, canals, intercepting sewers, outfall sewers, all pumping, 
power and other equipment and appurtenances, all extensions, improvements, remodeling, addi- 
tions' and alterations thereof and any rights or interest in such sewer facilities; 

DD. "sewer improvement" or "improve any sewer" means the acquisition, reacquisition, im- 
provement, reimprovement or repair of any storm sewer or combination storm and sanitary sewer, 
including collecting and intercepting sewer lines or mains, submains, trunks, laterals, outlets, 
ditches, ventilation stations, pumping facilities, ejector stations and all other appurtenances and 
machinery necessary, useful or convenient for the collection, wh ag af ag and disposal of storm 
water;., 

EE. "state" means the state of New Mexico or any agency, instrumentality or corporation of ths 
state; 

FF. "street" means any street, avenue, Bouterat: pear higher or sen eit right of way 
used for any vehicular traffic; 

GG. "taxes" means general (ad valorem) taxes pertainkg to any project aothoriaed by the Both: 
ern Sandoval County Arroyo Flood Control Act; and 

HH. "treasurer" means the treasurer of the authority. 


History: Laws 1990, ‘ch. 14, § 4; 1991, ch. 60, § 1; 
2018, ch. 79, § 127. 

The 2018 amendment, effective July 1, 2018, made 
technical changes throughout the section; in Subsection A, 


The 1991 amendment, effective June 14, 1991, in Sub- 
sections M and. T substituted "that", for "which"; deleted 


former Subsection HH pertaining to the definition, of tax- 


paying elector; and redesignated former Subsection IT as 


after "federal government”, added "or"; and in Subsection Substotion HH, 


X, after "person qualified", added "and registered". 


72-19-5, Creation of authority. 


There is rilited a flood control authority to be known and capper as the "southern Sandoval 
wae arroyo flood control se aean ie . 


History: Laws 1990, i 14,§ 5. 


72-19-6. Boundaries of authority: 


The boundaries of the authority are as follows: a portion of southern Sah Gbval county bounded 
on the east by the Rio Grande, on the south by the Bernalillo and Sandoval county lines, on the west 
by the top of the Rio Puerco drainage and on the north by the top'of the drainage that lies on the 
southern boundary of the Zia Indian reservation, the Santa Ana Indian reservation and state high- 
way 550. The boundary of the authority is more particularly described as follows: beginning at the 
intersection of the west bank of the Rio Grande and the Sandoval county line in projected section 
8, township 11 north, range 3 east, that point also being the southeast corner of see! described 
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boundary; thence proceeding in a northeasterly and westerly direction along the Sandoval county 
line for approximately fourteen and one-half miles to the top of the Rio Puerco drainage in section 
32, township 12 north, range 1 east; thence, in a‘northerly direction along the top of the Rio Puerco 
drainage for approximately fourteen miles to a point in the southwest corner of section 21; township 
14 north, range 1 east; thence, in an easterly direction along the top of the Rio Puerco drainage and 
the Zia Indian-reservation boundary to a point in the southeast corner of section 21, township 14 
north, range 1 east; thence, south for approximately one mile along the west boundary of the Zia 
Indian reservation to.a point in the southeast corner of section 28, township 14 north, range 1 east; 

thence, in’ an easterly direction along the southern boundary of the Zia Indian reservation for ap- 
proximately six miles to a point in the southeast corner of section 33, township 14 north, range 2 
east; thence, in an easterly direction for approximately three miles to a point in the northeast corner 
of section 1, township 13 north, range 2 east; thence, south for approximately one mile to a point on 
the northeast corner of section 12, township 13 north, range 2 east; thence, east for approximately 
two miles to the south side of state highway 550 in section 9, township 13 north, range 3 east; thence, 
in a southeasterly direction along the south side of state highway 550, not including Pueblo of Santa 
Ana reservation, for approximately six miles to a point on the west bank of the Rio Grande in sec- 
tion 30, township 13 north, range 4 east; thence, in a southwesterly direction along the west bank of 
the Rio Grande for a distance of approximately ten miles to a point in section 8, township 11 north, 

range 3 east, which point is the southeast corner and point of beginning of the authority. 


History: Laws 1990, ch. 14, § 6; 2005, ch. 73, § 1. 

The 2005 amendment, effective June 17, 2005, added 
the southern boundary of the Santa Ana Indian reserva- 
tion and state highway 550 as part of the north boundary 
of the authority and changed the description of the bound- 
ary of the authority. 


of this 2005 act shall be construed to release a citizen or 
property subject to indebtedness owned on the effective 
date of this act to a political subdivision of the state from 
the obligation to continue to pay the existing indebtedness 
until it is paid and collected in full by the political subdivi- 
sion. 


Temporary provision. — Laws 2005, ch. 73, § 2, pro- 
vided that nothing in the boundary revisions of Section 1 


72-19-7. Provision for remonstrances. 


Within one hundred eighty days from,the time the Southern Sandoval County Arroyo Flood 
Control Act goes into effect, a written, signed and acknowledged remonstrance against the acquir- 
ing of the flood control system provided for in Section 19 [72-19-19 NMSA 1978] of that act may be 
filed with the board. by the owners of property of the value of at least thirty percent of the value of 
the property provided to be taxed in that act, based upon the assessed valuation of that property 
for general taxes for the year preceding the year of making such remonstrance. If there is real 
estate in the authority that has not been separately assessed by the taxing authorities, the board 
shall value such real estate for the purpose of such remonstrance on the same basis of valuation 
as other real estate similarly situated that has been separately assessed, The board shall, as soon 
as possible, examine such remonstrance, if made, and canvass and pass upon and determine its 
sufficiency, and its action shall be final. If the petition is found to contain the names of the owners 
of property of thirty percent of the total valuation of the property to be taxed under the Southern 
Sandoval County Arroyo Flood Control Act and is found to be sufficient; then the flood-control sys- 
tem shall not be acquired; provided that no action under the terms of that act shall be delayed dur- 
ing the period of one hundred eighty days, except that no bonds shall be issued during that time. 


i 


History: Laws 1990, ch. 14, § 7. 


72-19-8. Board of directors. 


The governing body of the authority is a board of directors conel titi of five qualified electors of 
the authority. All powers, rights, privileges and duties vested in or imposed upon the authority are 
exercised and performed by and through the board of directors; provided that the exercise of any 
‘executive, administrative and ministerial powers may be, by the board, delegated and redelegated 
to officers and employees of the authority. Except for the first directors appointed as provided for 


319 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-19-9 WATER LAW 72-19-11 
in Section 72-19-9 NMSA 1978 or elected:as provided for in Section 72-19-10 NMSA 1978 and ex- 
cept:for any director chosen to fill an unexpired term, the term of each director runs for six years. 


Each director, subject to such exceptions, shallserve a six-year term, and each director shall serve 


until a successor has been duly chosen and qualified. 


History: Laws 1990, ch. 14,°§ 8; 1991, ch. 60, § 2; 
2018, ch. 79,§ 128. 

The 2018 amendment, effective July 1, 2018, revised 
the language related to the commencing and ending dates 
of the terms of each:director of the southern Sandoval 
county arroyo flood control district board; after "the term 
of each director", deleted "commences on the first day of 


and", and after "six-year term", deleted "ending on the 
first day of January next following a general election". 

The 1991 amendment, effective June 14, 1991, in the 
third sentence substituted "Section 72-19-9 NMSA 1978 
or elected as provided in Section 72-19-10 NMSA 1978" 
for "Section 9 of the Southern Sandoval County Arroyo 
Flood Control Act". er kt 


January next following a general election in the state 


72-19-9. Appointment of first board. 


‘When the Southern Sandoval County Arroyo Flood Control Act goes into effect, the governor 
shall forthwith appoint five qualified electors of the authority as the directors comprising the first 
board. They shall serve until their successors have been elected and qualified. Immediately upon 
their appointment, the five directors shall meet, qualify and choose officers, as provided for organi- 
zational meetings in Section 13 [72-19-13 NMSA 1978] of that act. 


History: Laws 1990, ch. 14, § 9. 


72-19-10. Election. of directors. 


At the time that a proposal to incur debt is first submitted to the qualified electors, the qualified 
electors of the authority shall elect five qualified directors, two to serve a term ending January 1, 
1993, two to serve a term ending January 1, 1995 and one to serve a term ending January 1, 1997. 
At the first election, the five candidates receiving the highest number of votes shall be elected as 
directors. The terms of the directors shall be determined by lot at their organizational meeting. At 
each local election thereafter, the qualified electors of the authority shall elect similarly one or'two 
qualified electors as directors to serve six-year terms as directors. Elections shall be held pursu- 
ant to the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. Nothing in the 
Southern Sandoval County Arroyo Flood Control Act shall be construed as preventing qualified 
electors of the authority from being elected or reelected as directors to succeed themselves. 


History: Laws 1990, ch.'14, § 9; 2018, ch. 79, § 129. 

The 2018 amendment, effective July 1, 2018, .pro- 
vided that elections for directors of the southern San- 
doval county arroyo flood control district board shall be 
held pursuant to the provisions of the Local Election Act, 
and made.technical and conforming changes; after "first 
submitted to the qualified electors", deleted "or at the 
first general election next following the effective date of 
the Southern Sandoval County Arroyo Flood Control Act, 
whichever occurs first", after "six-year terms as directors", 


72-19-11. Nomination of directors. 


‘deleted "and ‘as successors to the directors whose terms 


end on the first day of January next following each such 
election" and added "Elections shall be held pursuant to 
the provisions of the Local Election Act.", and after "to 
succeed themselves", deleted the remainder of the section, 
which related to filling vacancies on the board. . 

The 1991 amendment, effective June 14, 1991, in the 
first sentence substituted "qualified electors" for "taxpay- 
ing electors". . 


Written nominations of any candidate as director may be filed with the proper filing officer in 
accordance with the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. Each 
nomination of any candidate shall be signed by not less than fifty qualified electors, regardless of 
whether or not nominated, shall designate the name of the candidates nominated and shall recite 
that the subscribers are qualified electors and that the candidates designated are qualified elec- 
tors of the authority. No written nomination may designate more qualified electors as candidates 
than there are vacancies. No qualified elector may nominate more than one candidate for any 
vacancy... 
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History: Laws 1990, ch. 14, §)11; 1991, ch. 60, § 4; 
2018, ch. 79, § 130. 
The 2018 amendment, effective July 1, 2018, provided 


that nominations for candidates as THéth bers of the south- 


ern Sandoval county arroyo flood control board be filed 
in accordance with the provisions of the Local Election 
Act, and made technical and conforming changes; deleted 
"Not later than forty-five days before a proposal to incur 
debt is first: submitted to the qualified electors or at the 
first general election next following the effective date of 


SOUTHERN SANDOVAL. COUNTY FLOOD CONTROL 


72-19-14 


the Southern Sandoval County Arroyo Flood Control Act, 
whichever occurs first", after "filed with the", deleted "sec- 
retary of the board" and added "proper filing officer in ac- 
cordance with the ‘provisions of the Local Election Act", 
and deleted the last two sentences of the section, which 
related. to placement of names on the ballot and the filing 


: of nominations. 


‘The 1991 amendment, effective June 14, 1991,‘substi- 


>» tuted "qualified electors" for masta electors! through- 
out the section. 


72-19-12. Filling’ vacancies on board. 


Upon a vacancy occurring in the bari by reason of death, change of nesicemes; resignation or 
for any other reason, the governor shall appoint a qualified elector of the authority as successor to 
serve the unexpired term. 


History: Laws 1990, ch. 14, § 12. 


72-19-13. Organizational meetings. 


Except for the first board, each board shall meet on the first business day next'following the first 
day of the month that the term of office begins for members elected in the immediately preceding 
election at the office of the board within the authority. Each member of the board, before entering 
upon official duties, shall take and subscribe on oath that the member will support the constitu- 
tion of the United States and the constitution and laws of New Mexico and will faithfully and 
impartially discharge the duties of office to the best of the member's ability, which oath shall be- 
filed in the office of the secretary of state. Each director shall, before entering upon official duties, 
give a bond to the authority in the sum of ten thousand dollars ($10,000) with good:and sufficient 
surety, conditioned for the faithful performance ofall of the duties of office, without fraud, deceit 
or oppression, and the accounting for all money and property coming into the:director's hands, and 
the prompt and faithful payment of all money’and the delivering of all property coming into the 
director's custody or control belonging to the authority, to the director's successors in office. Pre- 
miums on all bonds provided for in this section shall be paid by the authority, and all such'bonds 
shall be kept on file in the office of the secretary of state. 


History: Laws 1990, ch. 14, § 13; 2018, ch. 79, § 131. conforming changes; and after "following the first day of", 


The 2018 amendment, effective July 1, 2018, revised 


the schedule for the first meeting of the southern Sando-*' 
val county arroyo flood control board: following the elec-. 


deleted "January in each odd-numbered year" and added 
"the month that the term of office begins for members 


elected in the immediately preceding election". . 
tion of new members to the board, and made technical and | 


72-19-14, Board's administrative powers. 


The board may exercise the following powers: 

A. fix the time and place at which its regular meetings will be held within the’ authority and 
provide for the calling and holding of special meetings; 

B. adopt and amend or otherwise modify bylaws and rules for procedure; __ 

C. select one director as chairman of the board and president of the authority, and another 
director as.chairman pro tem of the board. and president pro tem of the authority, and choose a 
secretary and a treasurer of the board and authority, each of which two positions may be filled by 
a person who is, or is not, a director, and both of which positions may, or may not, be filled by one 
person; 

D. prescribe by resolution a system of business administration and create all necessary offices 
and establish and re-establish the powers, duties and compensation of all officers and employees; 

E. require and fix the amount of all official bonds necessary or desirable and convenient in the 
opinion of the board for the protection of the funds and property of the authority, subject to the 
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provisions of Section 18 [72-19-13 NMSA 1978] of the Southern Sandoval County Arroyo Flood 
Control Act; 

F. prescribe a method of auditing and allowing or rejecting claims.and demands; \ 

G.. provide a method for the letting of contracts ona fair and competitive basis for the construc- 
tion of works, any facility or any project or any interest therein or the performance or furnishing 
of labor, materials or supplies as required in,that act; | 

H. designate an official newspaper published in the authority in the English language and 
direct additional publication in any newspaper where it deems that the public necessity may so 
require; and 

I. make and pass resolutions and orders on behalf of the authority not repugnant to the provi- 
sions of the Southern Sandoval County Arroyo Flood Control Act, necessary or proper for the gov- 
ernment and management of the affairs of the authority, for the execution of the neta vested in 
the authority and for carrying into effect the provisions of that act. 


History: Laws 1990, ch. 14, § 14. 


72-19-15. Records of board. 


On all resolutions and orders, the roll shall be called, and the ayes and nays shall be recorded. 
All resolutions and orders, as soon as may be after their passage, shall be recorded in a book kept 
for that purpose and be authenticated by the signature of the presiding officer of the board and the 
secretary. Every legislative act of the board of a general or permanent nature shall be by resolu- 
tion. The book of resolutions and orders is a public: record. A record shall also be made of all other: 
proceedings of the board, minutes of all meetings, certificates, contracts, bonds given by officers, 
employees and any other agents of the authority, and all corporate acts, which record is also a 
public record. The treasurer shall keep strict and accurate accounts of all money received by and 
disbursed for and on behalf of the authority in a permanent record, which is also a public record. 
Any permanent record of the authority shall be open for inspection by any qualified elector thereof, 
by any other interested person or by any representative of the federal government or any public 
body. All records are: subject to. audit as provided by law for political subdivisions. 


History: Laws 1990, ch: 14, § 15. 


72-19-16. Meetings of board. 


All meetings of the board shall be held within the authority and shall be open to the public. 
No business of the board shall be transacted except at a regular or special meeting at which a 
quorum consisting of at least three-fifths of the total membership of the board is present. Any ac- 
tion of the board requires the affirmative vote of a majority of the directors present and voting. A 
smaller number of directors than a quorum may adjourn from time to time and may compel the 
attendance of absent members in the manner and under such penalties as the board may provide. 


History: Laws 1990, ch. 14, § 16. 


72-19-17. Compensation of directors. | 


Directors shall receive no compensation for their services as a director, officer, engineer, attor- 
ney, employee or other agent of the authority. Directors may be reimbursed ape expenses incurred 
by them on authority business with approval of the board. » 


History: Laws 1990, ch. 14, § 17. 
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72-19-18. Interest in contracts and property disqualifications. 


No director or officer, employee or agent of the authority may be interested in any contract or 
transaction with the authority except in his official representative capacity or as provided, except 
for any contract of employment with the authority, Neither the holding of any office nor employ- 
ment in the government of any public body or the federal government nor the owning of any 
property within the state, within or without the authority, may be deemed a disqualification for 
membership on the board or employment by the authority, or a disqualification for compensation 
for services as an officer, employee or agent of the authority, except as provided in Section 17 [72- 
19-17 NMSA 1978] of the Southern Sandoval County Arroyo Flood Control Act, 


History: Laws 1990, ch. 14, § 18. 


72-19-19. Flood control system; hearings. 


The authority is authorized, empowered and directed, subject to the provisions of Section 7 [72- 
19-7 NMSA 1978] of the Southern Sandoval County, Arroyo Flood Control Act, to acquire, equip, 
maintain and operate a flood control system for the benefit of the authority and the inhabitants 
thereof, after the board has made such preliminary studies and otherwise taken such action as 
it determines to be necessary or desirable as preliminaries. The flood control system consists of 
such facilities as the board may determine. When a comprehensive program for the acquisition of 
the flood control system satisfactory to the board is available, it shall be tentatively adopted. The 
program need only describe the proposed flood control system in general terms and not in detail. 
A public hearing on the proposed program shall be scheduled, and notice of the hearing shall be 
given by publication. After the hearing and any adjournments of that hearing which may be or- 
dered, the board may either require changes to be made in the program as the board may consider 
desirable or the board may approve the program as prepared. If any substantial changes to the 
program are ordered at any time, a further hearing shall be held pursuant to notice which shall be 
given by publication. 


History: Laws 1990, ch. 14, § 19. 


72-19-20. Implementing powers. : 


The board may:. 

A. acquire, improve, equip, eMindbin and spetater any project or facility for the control of dona 
and storm waters of the authority and the flood and storm waters: of streams » which: have their 
sources outside of the authority but which streams and the flood waters thereof flow into the au- 
thority; . 

B. protect from such floods or storm waters the water courses, watersheds public alain 
life and property in the authority; and 

C. exercise the right of eminent domain, either within or without the srtlanityi in the manner 
provided by law for the condemnation of private property for public use. 


History: Laws 1990, ch. 14, § 20. 


72-19-21. Protection of property rights. 


It is declared that the use of the property, lands, rights-of-way, easements or materials which 
may be condemned, taken or appropriated under the provisions of the Southern Sandoval County 
Arroyo Flood Control Act is a public use subject to the regulation and control of the state in the 
manner prescribed by law; but nothing in that act shall be deemed to authorize the authority or 
public body or person to divert the waters of any river, creek, stream, arroyo, irrigation system, 
canal or ditch from its channel to the detriment of any person, any public body or the federal 
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government having any interest:in such river, creek, stream, arroyo, irrigation system, canal or 
ditch, or the waters thereof or therein, unless compensation is ascertained and baad therefor under 
the laws authorizing the wert a of dae property for eee use. 


History: Laws aig te ch. i § 21." 


72-19- 22, Additional powers of the authority. — 


The authority may exercise the following duties, privileges, immunities, rights, liabilities and 
disabilities appertaining to a public body politic and corporate and constituting a quasi-municipal 
corporation and political subdivision of the state established as an instrumentality exercising pub- 
lic and essential governmental and proprietary functions to provide for the public health, safety 
and general welfare: 

A. perpetual existence and succession; 

B. adopt, have and use a corporate seal and alter an same eat lagers: 

C.  sue’and be sued and be a party to suits, actions and proceedings; 

D. commence, maintain, intervene in, defend, compromise, terminate by vatdaeiert or other- 
wise and otherwise participate in and assume the cost and expense of any and all actions and pro- 
ceedings now or hereafter begun and appertaining to the authority, its board, its officers, agents or 
employees, or ‘any of the authority's duties, privileges, immunities, rights, liabilities and disabili- 
ties, or the authority's flood control system, other property of the authority or any project: 

E. enter into contracts and agreements, including but not limited to contracts with the shila 
government, the state and any other public body; 

F. borrow money and issue securities evidencing any loan to or amount due by the ‘uthitity, 
provide for and secure the payment of any securities and the rights of the holders of those securi- 
ties and purchase, hold and dispose of securities as provided in the Southern cera: County 
Arroyo Flood Control Act; ~ 

G. refund any loan or obligation of the authority and issue refunding securities to evidence 
such loan or obligation without any election; 

H. purchase, trade, exchange, encumber and otherwise acquire, maintain and dispose of prop- 
erty and interests in that property; 

I. levy and cause to be collected general ad valorem taxes on all property subject to property 
taxation within the authority; provided that the total tax levy, excluding any levy for the payment 
of any debt of the authority authorized pursuant to the Southern Sandoval County Arroyo Flood 
Control Act, for any fiscal year shall not exceed an aggregate total of one dollar ($1.00), or any 
lower amount required by operation of the rate limitation provisions of Section 7-37-7.1/NMSA 
1978 upon this tax levy; for each one’'thousand dollars ($1,000) of net taxable value, as that term is 
defined in the Property Tax Code [Chapter 7,Articles 35 to 383NMSA 1978], by certifying, on or’ be- 
fore the fifteenth day of July in each year in which the board determines to levy a tax, to the board 
of county commissioners of Sandoval county, or by such other date:as the laws of the state may pre- 
scribe to such other body having authority to levy taxes within each county wherein the authority 
has any territory, the rate so fixed, with directions that, at the time and in the manner required by 
law for levying taxes for other purposes, such body having authority to levy taxes shall levy the'tax 
upon the net taxable value of all property subject to property taxation within the authority, in ad- 
dition to such other taxes as may be levied by such body, as provided in Sections 72-19-23 through 
72-19-27 NMSA 1978. No taxes may be levied and collected for any purpose, or any contract made, 
until a bond issue has been submitted to and approved by the qualified electors as provided in the 
Southern Sandoval County Arroyo Flood Control Act; 

J. -hire and retain officers, agents, employees, engineers, attorneys and any other-persons, 
permanent or temporary, necessary or desirable to effect the purposes of the Southern:Sandoval 
County Arroyo Flood Control Act, defray. any expenses incurred thereby in connection! with the 
authority and acquire office space, equipment, services, supplies, fire and extended coverage insur- 
ance, use and occupancy insurance, workers' compensation insurance, property damage.insurance, 
public liability insurance for the authority and its officers, agents and employees and other types 
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of insurance, as the board may determine; provided, however, that no provision in that act autho- 
rizing the acquisition of insurance shall be construed as waiving any immunity of the authority or 
any director, officer or agent thereof and otherwise existing under the laws of the state; 

K. condemn property for public use; 

L. acquire, improve, equip, hold, operate, maintain and dispose of a flood control iitease storm 
sewer facilities, project and appurtenant works, or any interest therein, wholly within the author- 
ity, or partially within and partially without the authority, and wholly within, wholly without or 
partially within and partially without any public body all or any part of the area of which is situ- 
ated within the authority; 

M.. pay or otherwise defray the cost.of any project; 

N.» pay or otherwise defray and contract so to pay or defray, for any term not exceeding fifty 
years, without an election, except as otherwise provided in the Southern Sandoval County Arroyo 
Flood: Control: Act; the principal:of, any interest on-and any other ‘charges appertaining to, any 
securities or other obligations of the federal government, any public body or pune incurred in 
connection with any such property so acquired by the authority; 

~Q.. establish and maintain facilities within or without the authority, across or bag any public 
street, highway, bridge, viaduct or other public right-of-way or in, upon, under or over any'vacant 
public lands, which public lands are now or may become the property of the state, or across any 
stream of water or water course, without first obtaining a franchise from the municipality, county 
or other public body having jurisdiction over the same; provided that the authority shall cooperate 
with any public body haying such jurisdiction, shall promptly restore any such street, highway, 
bridge, viaduct or other public right-of-way to its former state of usefulness as nearly as may be 
and shall not use the same in such manner as to impair Con en or apenas the useful- 
ness thereof;: 

P. deposit any money of this i eisoclece wubjee to the limitations’ in Article 8, Reotint 4 of the 
constitution of New Mexico, in any banking institution within or without the state and secured in 
such manner and subject to such terms and conditions as the board may determine, wath: or with- 
out the payment of any interest on any such deposit; 

Q. invest any surplus money in the authority treasury, including such money in any sich or 
reserve fund established:for the purpose of retiring any securities of the authority, not'required for 
the immediate’necessities of the authority, in its own securities or in federal securities, by direct 
purchase of any issue of such securities, or part thereof, at the original ‘sale.of the same, or by the 
subsequent purchase of such securities; 

* R. sell any such securities thus purchased and held, from tists to time; 

S. reinvest the proceeds of any such sale in other securities of the authority or in federal secu- 
rities, as provided in Subsection Q of this section; 

T. sell in season from time to time such securities thas purchasdd and held, so , that Tee pro- 
ceeds'may be applied to the purposes for which the money with which ote: securities were a. 
nally purchased was placed in the treasury of the authority; 

U; accept contributions or loans from‘the federal government for the purpose of papa the 
planning, acquisition; improvement, equipment, maintenance and operation of any’ enterprise in 
which the authority is authorized to engage and enter into contracts'and cooperate with and ac- 
cept cooperation and participation from the federal government for these purposes; 

V. enter, without any election, into joint operating or service contracts and agreements, acqui- 
sition, improvement, equipment or disposal contracts or other arrangements, for any term not ex- 
ceeding fifty years, with the federal government, any public body or any person concerning storm 
sewer facilities, or any project, whether acquired by the authority or by the federal government, 
any public body or any person, and accept grants and contributions from the federal government, 
any public body or any person in connection therewith; 

W. enter into and perform, without‘any election, when determined by the board to be in the 
public interest and necessary for the protection of the public health, contracts and agreements, for 
any term not exceeding fifty years, with the federal government, any public body or any person for 
the provision and operation by the authority of storm sewer facilities; 

X. enterinto and perform, without any election, contracts and agreements with the federal 
government, any public body or any person for or concerning the planning, construction, lease or 
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325 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-19-22 WATER LAW 72-19-22 


other acquisition, improvement, equipment, operation, maintenance, disposal, and the financing 
of any project, including but not necessarily limited to any contract or agreement for any term not 
exceeding fifty years; 

Y. enter upon any land, make surveys, borings, soundings and examinations for the purposes 
of the authority, locate the necessary works of any project and roadways and other rights-of-way 
appertaining to any project authorized in the Southern Sandoval County Arroyo Flood Control 
Act; and acquire all: property necessary or convenient for the acquisition, ce ae en or equip- 
ment of such works; 

Z. cooperate with and act in conjunction with the state, or any of its engineers, office boards, 
commissions or departments, or with the federal government or any of its engineers, officers, 
boards, commissions or departments, or with any other public body or any person in the acquisi- 
tion, improvement or equipment of any project for the controlling of flood or storm waters of the 
authority, or for the protection of life or property therein, or for any other works, acts.or purposes 
provided for in the Southern Sandoval County Arroyo Flood Control Act, and adopt and carry out 
any definite plan or system of work for any such purpose; 

AA. cooperate with the federal ersten or any public body bai an agreement therewith by 
which the authority may: 

(1). acquire and provide, without cost. to the cena tant entity, the land, easements and 
rights-of-way necessary for the acquisition, improvement or equipment of the flood control system 
or any project; 

(2) hold and save harmless the still, © no ag entity free from any claim for ara ace aris- 
ing from the acquisition, improvement, equipment, maintenance and operation of the flood control 
system or any project; 

(3) maintain and operate any project in accordance with regulations pReseaened by the 
cooperating entity; and ) 

(4) establish and enforce flood channel limits and nezulationg) if any; satisfactory to the 
cooperating entity; 

BB. carry on technical and meni investigations of all kinds, make he cated data 
and make analyses; studies and inspections pertaining to control of floods, sewer facilities, and any 
project, both within and without the authority, and for this purpose the authority has the right of 
access through its authorized representative to all lands and premises within the state; 

CC. «have the right to provide from revenues or other available funds an adequate fund for the 
improvement and equipment of the Rutan. flood control system or of.any parts of the works 
and properties of the authority; 

DD. prescribe and enforce reasonable rules and regulations for the prevention of further en- 
croachment upon existing defined waterways, by their eniirbemape or other modification, for ad- 
ditional waterway facilities to prevent flooding; : 

EE. -require any person desiring to make.a connection to any aaa piaber drain or flood cohhan! 
facility of the authority or to cause storm waters to be emptied into any ditch, drain, canal, flood- 
way or other appurtenant structure of the authority firstly to make application to the board to 
make the connection, to require the connection to be made in such manner as the board may direct; 

FF. refuse, if reasonably justified by the circumstances, permission to make any connention des- 
ignated in Subsection DD:or Subsection HE of this section; ieEae 

GG. make and keep records in connection with any project or otherwise. concertiing the author- 
ity; 

HH. arbitrate any differences agising in connection with any proj ject or otherwise contamina the 
authority; 

II. have the management, control saad supervision tcf all the business and affairs appertaining 
to any project herein authorized, or otherwise concerning the authority, and of the acquisition, 
improvement, equipment, operation and maintenance of any such project; 

JJ.:prescribe the duties of officers, agents, employees and other persons and fix their compensa- 
tion; provided that the compensation of employees and officers shall be established at prevailing 
rates of pay for equivalent work; 

KK. enter into contracts of indemnity and cients in; such formas may be approved by the 
board, relating to‘or connected with the performance.of any contract or agreement which. the 
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authority is empowered to enter into under the provisions of the Southern Sandoval County Ar- 
royo'Flood Control Act or of any other law of the state; 

LL. provide, by any contract for any term not exceeding fifty years, or otherwise, without an 
election: 

(1) for the joint use of personnel, equipment and facilities of the authority'and any public 
body, including without limitation public buildings constructed by or under the supervision of the 
board of the authority or the governing body of the public body concerned, upon such terms and 
agreements and within such areas within the authority as may be determined, for the promotion 
and protection of health; comfort, safety, life, welfare and property of the inhabitants of the author- 
ity and any such public body; and 

(2) . for the joint employment of clerks, stenographers and other employees appertaining to 
any project, now existing or hereafter established.in the authority, upon such terms and conditions’ 
as may be determined for the equitable apportionment of the expenses therefrom resulting; 

MM. obtain financial statements, appraisals,,economic feasibility reports and valuations of any 
type appertaining to any project or any property pertaining thereto; 

NN. adopt any resolution authorizing a project,or the issuance of securities} or both,.or otherwise 
appertaining thereto, or otherwise concerning the authority; 

OO. make and execute a mortgage, deed of trust, indenture or other trust,instrument ene 
ing to a project or to any securities authorized in the Southern Sandoval County Arroyo Flood 
Control Act, or to both, except as provided in Subsection PPof this section and in Section 72-19-54 
NMSA 1978; 

PP, make all contracts, execute all instruments and do all things necessary or convenient in the 
exercise of the powers granted in the Southern Sandoval County Arroyo Flood Control Act, or in 
the performance of the authority's covenants or duties, or in order to. secure the payment of its 
securities; provided, no encumbrance, mortgage or other pledge of property, excluding any money, 
of the authority. is created thereby and provided no property, excluding money, of the authority is 
liable to be forfeited or taken in payment of such, ‘securities; 

QQ. have and exercise all rights and powers necessary or incidental to or implied from the spe- 
cific powers granted in the Southern Sandoval County Arroyo Flood Control Act, which specific 
powers shall not be considered as a limitation upon any power necessary or appropriate to carry 
out the purposes and intent of that act; and 

RR. exercise all or any part or combination’ of the powers granted in the Southern Sandoval 
County Arroyo Flood Control Act. 


History: Laws 1990, ch. 14, § 22; 1991, ahs 60, § 5; 
1998, ch. 324, § 1. 

The 1993 amendment, effective June 18, 1993, 'substi- 
tuted "one dollar ($1.00)" for. "fifty cents ($.50)" in Subsec- 
tion I, 


The 1991 amendment, effective June 14, 1991, in Sub-' 


section I; substituted "Sections:72-19-23 through 72-19-27 
NMSA 1978" for "Sections 23 through 27 of the Southern 
Sandoval County Arroyo Flood Control Act" in the first 


sentence and, in the second sentence, substituted "quali- 


fied electors as provided in the Southern Sandoval County 
Arroyo Flood Control Act" for "taxpaying electors as: here- 
inafter. provided"; in Subsections J, N, Z, KK, and RR, 
substituted "the Southern Sandoval County Arroyo Flood 
Control Act" for "that Act"; in Subsection OO, substituted 


, "Section 72-19-54:NMSA 1978" for "Section 54 of that act”; 


and, in Subsection PP, substituted "in the Southern San-. 


~_ doval County Arroyo Flood Control Act" for "herein". 


72-19-23. Levy and collection of taxes. 


To levy and collect taxes, the board shall determine in each year the amount of money necessary 
to be raised by taxation, taking into consideration other sources of revenue of the authority, and 
shall fix a rate of levy, without limitation as to rate or amount, except for the limitation in Subsec-_ 
tion I of Section 22 [72-19-22 NMSA 1978] of the Southern Sandoval County Arroyo Flood Control 
Act and for any constitutional limitation, which, when levied upon the net taxable value, as that 
term is defined in the Property Tax Code [Chapter 7,Articles 35 to 33NMSA 1978], of all property 
subject to property taxation within the authority, and together with other revenues, will raise the 
amount required by the authority annually to supply funds for paying expenses of organization 
and the costs of acquiring, improving, equipping, operating and maintaining any project or facility 
of the authority, and promptly to pay in full, when due, all interest on and principal of bonds and 
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other securities of the authority, and in the event of accruing defaults or deficiencies, an additional 
levy may be made as provided in Section 24 [72-19-24 NMSA 1978] of the Southern Sandoval 
County Arroyo Flood Control Act. 


History: Laws 1990, ch. 14, § 23. 


72-19-24. Levies to cover deficiencies, — 


The board, in certifying annual levies, shall take into account the maturing indebtedness for 
the ensuing year as provided in its contracts, maturing securities and interest on securities, and 
deficiencies and defaults of prior years and shall make ample provision for'the payment thereof. 
In case the money produced from such levies, together with other revenues of the authority, is not 
sufficient punctually to pay the annual installments of its'contracts or securities, and interest 
thereon, and to pay defaults and deficiencies; the board shall make such additional levies of taxes 
as may be necessary for such purposes, and notwithstanding any limitations, except the limita- 
tion in Subsection I of Section 22 [72-19-22 NMSA 1978] of the Southern Sandoval County Arroyo 
Flood Control Act, and any constitutional limitation, such taxes shall be made and continue to be 
levied until the indebtedness of the authority is pig paid. bh 


History: Laws 1990, ch. 14, § 24. 


72-19-25. Sinking fund. 


Whenever any indebtedness has been incurred by the authority, it is lawful for the board to levy 
taxes and to collect revenue for the purpose of creating a reserve fund in such amount as the board 
may determine, which may be used to meet the obligations of the authority, for maintenance and 
operating charges and depreciation, and to provide improvements for the authority. 


History: Laws 1990, ch. 14, § 25. © 


72-19-26. Manner of levying and collecting taxes. 


It is the duty of the body having authority to levy taxes within each county to levy the taxes 
provided in Subsection I of Section 22 [72-19-22 NMSA 1978] of the Southern Sandoval County 
Arroyo Flood Control Act, and elsewhere in that act. It is the duty of all officials charged with col- 
lecting taxes to collect such taxes at the time and in the form and manner and with like interest 
and penalties as other general (ad valorem) taxes are collected, and when collected, to pay the 
same to the authority. The payment of such collection shall be made monthly to the treasurer of 
the authority and paid into'the depository thereof to the credit of the authority. All general (ad 
valorem) taxes levied under that act, together with interest thereon and penalties for default in 
payment thereof, and all costs of collecting the same constitute until paid a perpetual lien on and 
against the property taxed, and such lien is on a parity with the tax lien of other general on va- 
lorem) taxes. 


History: Laws 1990, ch. 14, § 26. 


72-19-27. Delinquent taxes. 


If the general (ad valorem) taxes levied are not paid, then delinquent real property shall be sold 
at the regular tax sale for the payment of such taxes, interest and penalties, in the manner pro- 
vided by the statutes of the state for selling real property for the nonpayment of general taxes. If 
there are no bids at the tax sale for the property so offered, the property shall be struck off to the 
county, and the county shall account to the authority in the same manner as provided by law for 
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accounting for school, town and city taxes. Delinquent personal property shall be distrained and 
sold as provided by law. 


History: Laws 1990, ch. 14, § 27. 


72-19-28. Elections. 


Each biennial election of directors and other election of the authority, including an election to 
seek approval for the issuance of bonds, shall be conducted pursuant to the Local a Act 
[Chapter 1, Article 22 NMSA 1978]. 


History: Laws 1990, ch. 14, § 28; 1991, ch. 60, § 6; by the board in accordance with the election laws of New 
2008, ch, 119, § 1; 2018, ch. 79, § 132. Mexico. Elections for the issuance of bonds may be by 
The 2018 amendment, effective July ‘i 2018, provided mail-in ballot. pursuant to the procedure set forth in the 
that any election of the southern Sandoval county arroyo Mail Ballot" and added "pursuant to the Local", 
flood control authority shall be conducted pursuant to the The 2003 amendment, effective June 20, 2003, added 
Local Election Act, and made technical and conforming the last sentence. 
changes; after "election of directors", deleted "shall be con- The 1991 amendment, effective June 14, 1991, in : the 
ducted at the time of the general election under the direc- first sentence deleted "each election proposition to issue 
tion of the Sandoval county clerk and in accordance with bonds and all other elections" following "election of direc- 
the election laws of New Mexico. Any" and added "and", tors" and added the second sentence. 


after "shall be conducted", deleted "at any time approved 


72-19-29. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 72-19- provisions of former section, see the 2017 NMSA 1978 on 


29 NMSA 1978, as enacted by Laws 1990, ch. 14, § 29, NMOneSource.com. 
relating to election resolution, effective July 1, 2018. For 


72-19-30. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 72-19- provisions of former section, see the 2017 NMSA 1978 on 


30 NMSA 1978, as enacted by Laws 1990, ch. 14, § 30, NMOneSource. com. 
relating to conduct of election, effective July 1, 2018. For 


72-19-31. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 72-19- provisions of former ESE see the 2017 NMSA 1978 on 


31 NMSA 1978, as enacted by Laws 1990, ch: 14, § 31, : NMOneSource.com. 
relating to notice of election, effective July.1, 2018, For 


72-19-32. Repealed. 
Repeals, — Laws 2018, ch. 79, §.175 repealed 72-19-32 of former section, see the 2017 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1990, ch. 14, § 32, relat- Source.com. 
ing to polling places, effective July 1, 2018. For provisions 


72-19-33. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-19- provisions of former section, see the 2017 NMSA 1978 on 
33 NMSA 1978; as enacted by Laws 1990, ch. 14, § 33, NMOneSource.com. 
relating to election supplies, effective July 1,.2018, For 


72-19-34. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-19- provisions of former section, see the 2017 NMSA 1978 on 
34 NMSA 1978, as Snucted by Laws 1990, ch. 14, § 34, NMOneSource.com. 
relating to election returns, effective July 1, 2018. For 
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72-19-35. Dissolution of authority. 


If a remonstrance is received pursuant to Section 7 [72-19-7 NMSA 1978] of the Southern San- 
doval County Arroyo Flood Control Act denying the board the power to acquire a flood control sys- 
tem or if the first proposal for the issuance of bonds fails to receive a favorable vote by a majority 
of the qualified electors voting on the proposal, the board shall proceed to dissolve the authority. . 


History: Laws 1990, ch. 14, § 35. 


72-19-36. Filing of dissolution resolution. 


Within thirty days after the effective date of any resolution dissolving the authority, the secre- 
tary shall file a copy of the resolution in the office of the county clerk and shall file an additional 
copy of the resolution in the office of the secretary of state, which filings shall be without fee and be 
otherwise in the same manner as articles of incorporation are Renuined a to bp filed under the laws 
of the state. 


History: Laws 1990, ch. 14, § 36. 


72-19-37. Disposition of property, funds and taxes of authority. 


All property and all funds remaining in the treasury of the authority so dissolved shall be sur- 
rendered and transferred to the county in which the eeuthery A is located and shall become a apart 
of the general fund of the county. ) 


History: Laws 1990, ch. 14, § 37. 


72-19-38. Powers of public bodies. 


The governing body of any municipality, federally authorized Indian pueblo or. tribe or other 
public body, upon its behalf and in its name, for the purpose of aiding and cooperating in the deter- 
mination of any authority boundary or any project authorized in the Southern Sandoval County 
Arroyo Flood Control Act, upon the terms and with or without consideration and with or without 
an election, as the governing body determines, may exercise the following powers: 

A. sell, lease, loan, donate, grant, convey, assign, transfer and otherwise dispose'to the amrihan: 
ity, sewer facilities or any other property, or any interest therein, appertaining to a flood control’ 
system; 

B. make available for temporary use or otherwise dispose to the authority of any machinery, 
equipment, facilities and other property, and any agents, employees, persons with professional 
training, and any other persons, to effect the purposes of that act. Any such property and persons 
owned or in the employ of any public body while engaged in performing for the authority any ser- 
vice, activity or undertaking authorized in that act, pursuant to contract or otherwise, shall have 
and retain all of the powers, privileges, immunities, rights and duties of and shall be deemed to be 
engaged in the service and employment of such public body, notwithstanding such service, activity 
or undertaking is being performed in or for the authority; 

C. enter into any agreement or joint agreement between or among the federal government, the 
authority and any other public body, or any combination thereof, extending over any period not 
exceeding fifty years, which is mutually agreed thereby, notwithstanding any law to the contrary, 
respecting action or proceedings appertaining to any power granted in that act, and the use or 
joint use of any facilities, project or other property authorized in that act; — 

D, sell, lease, loan, donate, grant, convey, assign, transfer or pay over to the authority any 
facilities or any project authorized in that act, or any part thereof, or any interest in real or per- 
sonal property, or any funds available for acquisition, improvement or equipment purposes, includ- 
ing the proceeds of any securities previously or hereafter issued for acquisition, improvement or 
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equipment purposes which may be used by the authority in the acquisition, improvement, equip- 
ment, maintenance or operation of any facilities or project authorized in that act; 

E. “transfer, grant, convey or assign and set over to the authority any contracts which may have 
been awarded by the public body for the acquisition, improvement or equipment of any project not 
begun or if begun, not completed; 

F. budget and appropriate, and each municipality or other public body is hereby required and 
directed to budget and appropriate, from time to time, general (ad valorem) tax proceeds, and 
other revenues legally available therefor to pay all obligations arising from the exercise of any 
powers granted in the Southern Sandoval County Arroyo Flood Control Act as such obligations 
shall accrue and become due; / 

G. provide for an agency, by any agreement authorized in that act, to administer or execute 
that or any collateral agreement, which agency may be one of the paniigs to'the cies ih ts ora 
commission'or board constituted pursuant to the agreement; 

H. provide that any such agency shall possess the common power specified in the agreement, 
and may exercise it in the manner or according to the method provided in the agreement. Such 
power is subject to the restrictions upon the manner of exercising the power’of any one of the con- 
tracting parties, which party shall be designated by the agreement; and 

I. continue any agreement authorized in the Southern Sandoval, County Arroyo Flood Control 
Act for a definite term not exceeding fifty years, or until rescinded or terminated, which agreement 
may provide for the method by which it may be rescinded or,terminated by any party. 


History: Laws 1990, sha 14, § 38. 


72-19- 39. Effect of extraterritorial functions. 


All of the powers, privileges, vith enttied and rights, ve oe footh laws, Srdiehmnodd and rules, 
all pension, relief, disability, workers' compensation and other benefits which apply to the activity 
of officers, agents or employees of the authority or any such public body when performing their 
respective functions within the territorial limits of the respective public agencies apply to them to 
the same degree and extent while engaged in the performance of any of their functions and duties 
extraterritorially under the Southern Sandoval County Arroyo Flood Control Act. 


History: Laws 1990, ch. 14, § 39. 


72-19-40. Forms of borrowing. 


Upon the conditions and under the circumstances set forth in the Southern Sandoval County 
Arroyo Flood Control Act, the authority, to carry out the’purposes: of that act, from time to time 
may borrow money to defray the cost of any project, or any part thereof, as the board may deter- 
mine and issue the following securities to evidence’ such borrowing: 
notes; 
warrants; 
bonds; 
temporary bonds; and 
interim debentures. 


HOO b> 


History: Laws 1990, ch. 14, § 40. 


72-19-41. Issuance of notes. 


The authority is authorized to borrow money without an election in anticipation of taxes or 
other revenues, or both, and to issue notes to evidence the amount so borrowed. 


History: Laws 1990, ch. 14, § 41. 
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72-19-42. Issuance of warrants. 


The authority is authorized to defray the cost of any services, supplies, equipment or other ma- 
terials furnished to or for the benefit of the authority by the issuance of warrants.to evidence the 
amount due therefor, without an election, in anticipation of taxes or other revenues, or both. 


History: Laws 1990, ch. 14, § 42. 


72-19-48. Maturities of notes and warrants. 


Notes and warrants may mature at such time not:exceeding one year from the respective dates 
of their issuance asthe board may determine, They:shall not be extended or funded except by the 
issuance of bonds or interim debentures in compliance with Section 44 or 46 [72-19-44 or 72-19-46 
NMSA 197 5) of the Southern Sandoval Rennes ee Flood Control ann 


History: Laws 1990, ch. 14, § 43. 


72-19-44, Issuance of bonds and incurrence of debt. 


The authority is authorized to borrow money in anticipation of taxes or other revenues, or both, 
and to issue bonds to evidence the amount so borrowed. No bonded indebtedness or any other 
indebtedness not payable in full within one year, except for interim debentures as provided in 
Sections 72-19-46 and 72-19-89 through 72-19-91 NMSA 1978, shall be created by the authority 
without first submitting a proposition of issuing such bonds to the qualified electors of the author- 
ity and being approved by a majority of such electors voting thereon at an election held for that 
purpose in-accordance with Sections 72-19-28 through 72-19-34 NMSA 1978 and all laws amenda- 
tory thereof and supplemental thereto.: Bonds so authorized may be issued in one series or more 
and may mature at such time or times not exceeding forty years from their issuance as the board 
may determine. The total of all outstanding indebtedness at any one time shall not exceed sar 
million dollars ($60,000,000) without prior approval of the state legislature." 


History: Laws 1990, ch. 14, § 44; 2009, ch, 30, § 1; Laws 2009, ch. 30, § 1 and Laws 2009, ch. 31, § 1, both 


2009, ch. 31, § 1. effective July 1, 2009, enacted identical amendments to 
The 2009 amendments, effective July 1, 2009, in- this section. The section was set out as amended by Laws . 

creased the maximum allowable indebtedness from thirty 2009, ch. 31, § 1. See 12-1-8 NMSA 1978. 

million dollars ($30,000,000) to sixty million dollars ; 

($60,000,000). 


72-19-45. Issuance of temporary bonds. 


The authority is authorized to issue temporary bonds, pending preparation of definitive bond or 
bonds and exchangeable for the definitive bond or bonds when prepared, as the board may deter- 
mine. Each temporary bond shall set forth substantially the same conditions, terms and provi- 
sions as the definitive bond for which it is exchanged. Each holder of any such temporary security 
shall have all the rights and remedies which he would have as a holder of the definitive bond or 
bonds. 


History: Laws 1990, ch. 14, § 45. 


72-19-46. Issuance of interim debentures. 


The authority is authorized to borrow money and to issue interim debentures evidencing "con- 
struction" or short-term loans for the acquisition or improvement and equipment of the flood con- 
trol system or any project in supplementation of long-term financing and the issuance of bonds 
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as provided in Sections 89 through 91 [72-19-89 through 72-19-91 NMSA 1978] of the Southern 
Sandoval County Arroyo Flood Control Act. 


History: Laws 1990, ch. 14, § 46. 


72-19-47. Payment of securities. 


All securities issued by the authority shall be authorized by resolution“The authority may 
pledge its full faith and credit’for the payment of any'securities authorized in the Southern San- 
doval County Arroyo Flood Control Act, the interest thereon, any prior redemption premium or 
premiums and any charges appertaining thereto. Securities may constitute the direct and general 
obligations of the authority. Their payment may be secured by a specific pledge of tax proceeds 
and other revenues of the authority as the board may determine. 


History: Laws 1990, ch. 14, § 47. 


72-19-48. Additionally secured securities. 


The board; in connection with such additionally secured securities, in 23: Peedhutici dennatcia loa 
their issuance or other instrument appertaining thereto, may pledge all ora portion of such rev- 
enues, subject to any prior pledges, as additional security for such payment of such securities, and 
at its option may deposit such revenues in a fund created to pay the securities or created to secure 
additionally their payment. 


History: Laws 1990, ch. 14, § 48. 


72-19- 49. Pledge of revenues. 


Any she revenues pledged directly or as additional security for the pariiiont fs dscuritive of 
any one issue or series, which revenues are not exclusively pledged therefor, may subsequently be 
pledged directly or as additional security for the payment of the securities of one or more issue or 
series subsequently authorized. 


History: Laws 1990, ch. 14, § 49. 


72-19- 50. Ranking among different 1 issues. 


All davidtities of the same issue or series shall, subject to the prior and superior rights of out- 
standing securities, claims and other obligations, have a prior, paramount and superior lien on 
the revenues pledged for the payment of the securities over and ahead of any lien thereagainst 
subsequently incurred of any other securities; provided, however, the resolution authorizing, or 
other instrument appertaining to, the issuance of any securities may provide for the subsequent 
authorization of bonds or other securities the lien for the payment of which on such revenues is 
ona parity with the lien thereon of the subject securities upon such conditions and subject to such 
limitations as the resolution or other instrument may provide: - 


_ History: Laws 1990, ch. 14, § 50. 


72-19-51. Ranking among securities of same issue. 


All securities of the same issue or series shall be equally and ratably secured without priority by 
reason of number, date of maturity, date of securitiés, of sale, of execution or of delivery, by a lien 
on such revenues in accordance with the provisions of the Southern Sandoval County Arroyo Flood 
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Control Act and the resolution authorizing, or other instrument appertaining to, such securities, 
except to the extent such resolution or other instrument otherwise expressly provides. 


History: Laws 1990, ch. 14, § 51. 


72-19-52. Payment recital in securities. 


Each security issued under the Southern Sandoval County Arroyo Flood Control Act shall recite 
in substance that the security and the interest on that security are payable solely from the rev- 
enues or other money pledged to the payment of those revenues. Securities specifically pledging: 
the full faith and credit of the authority for their payment shall so state. 


History: Laws 1990, ch. 14, § 52. 


72-19-53. Incontestable recital in securities. 


Any resolution authorizing, or other instrument appertaining to, any securities under the 
Southern Sandoval County Arroyo Flood Control Act may provide that each security authorized by 
such a resolution, shall recite that it is issued under authority of that act,,; Such recital shall con- 
clusively impart full compliance with all of the provisions of that act, and all securities issued con- 
taining such recital shall: be incontestable for any cause'whatsoever after their delivery for. value. 


History: Laws 1990, ch. 14, § 53. 


72-19-54. Limitations upon payment of securities. 


The payment of securities shall not be secured by an encumbrance, mortgage or other pledge of 
property of the authority, except for revenues, income, tax proceeds and other money pledged for 
the payment of securities. No property of the authority, subject to such exception, shall be liable to 
be forfeited or taken in payment of the securities. 


History: Laws 1990, ch. 14, § 54. 


72-19-55. Limitations upon incurring any debt. 


Nothing in the Southern Sandoval County Arroyo Flood Control Act shall be construed as creat- 
ing or authorizing the creation of an indebtedness on the part of any municipality or other pice 
body included in the authority or elsewhere located. 


History: Laws 1990, ch. 14, § 55. 


72-19-56. Security details. 


Any securities authorized to be issued in the Sou thon Sandoval County Arroyo Flood Control 
Act shall bear the date or dates, shallbe in the denomination or denominations, shall mature at’ 
the time or times but in no event exceeding forty years from their date or any shorter limitation 
provided in that act, shall bear interest which may be evidenced by one or two sets of coupons, 
payable annually or semiannually, except that the first coupon or coupons, if any, appertaining to 
any security may represent interest for any period not in excess of one year, as may be prescribed 
by resolution or other instrument; and the securities and any coupons shall be payable in the me- 
dium of payment at any banking institution or other place.or places-within or without the state, 
including but not limited to the office of the treasurer of the county in which the authority is lo- 
cated wholly or in part, as determined by the board, and the securities at the option of the board 
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may be in one or more series, may be made’subject to prior redemption in advance of maturity in 
the order or by lot or otherwise at the time or times without or with the payment of the premium 
or premiums not exceeding six tiie of the principal amount of each security so redeemed, as 
determined by the board. . 


History: Laws 1990, ch. 14, § 56, 


72-19-57. Capitalization of costs. 


Any resolution authorizing the issuance of securities or other instrument appertaining thereto 
may capitalize interest on any securities during any period of construction or other acquisition 
estimated by the board and one year thereafter and any other cost of any project by providing for 
the payment of the amount capitalized from the proceeds of the securities. 


History: Laws 1990, ch. 14, § 57. 


72-19-58. Other security details. 


Securities may be issued in such manner, in such form, with such recitals, terms, covenants and 
conditions and with such other details as may be provided by the board in the resolution authoriz- 
ing the securities, or other instrument appertaining thereto, except as otherwise provided in the 
Southern Sandoval County Arroyo Flood Control Act. 


History: Laws 1990, ch. 14, § 58. 


72-19-59. Reissuance of securities. 


Any resolution authorizing the issuance of securities or any other instrument appertaining 
thereto may provide for their reissuance in other denominations in negotiable or nonnegotiable 
form and otherwise in such manner and form as the board may determine. 


History: Laws 1990, ch. 14, § 59. 


72-19-60. Negotiability. 


Subject to the payment provisions specifically provided in the Southern Sandoval Gedaty Arroyo 
Flood Control Act, the notes, warrants, bonds, any interest coupons thereto attached, temporary 
bonds and interim debentures shall be fully negotiable within the meaning of and for all the pur- 
poses of the Uniform Commercial Code [Chapter 55 NMSA 1978], except as the board may oth- 
erwise provide. Each holder of such security, or of any coupon appertaining thereto, by accepting 
such security or coupon shall be conclusively deemed to have agreed that such security or coupon, 
except as otherwise pnogide is and shall be ana negotiable within the meaning and for all. pur- 
poses of that code. 


History: Laws 1990, ch. 14, § 60. 


72-19-61. Single bonds. 


Notwithstanding any other provision of law, the board in any proteedtinde authorizing securities 
under the Southern Sandoval County Arroyo Flood Control Act: 

A. may provide for the initial issuance of one or more securities, in this section called "bond", 
aggregating the amount of the entire issue or a designated portion thereof; 
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B. may make such provision for instal}jmbmb payments of the principal ae of any such 
bond as it may consider desirable; 

C. may provide for the making of any such bond phy bblin to bearer or iithersmise) repiatirabl as: 
to principal or as to both principal and interest, and where interest accruing thereon is not repre- 
sented by interest coupons, for the endorsing of payments of interest on such bonds; and 

D. may further make provision in any such proceedings for the manner and circumstances in 
and under which any such bond may in the future, at the request of the holder thereof, be con- 
verted into securities of smaller denominations, which securities of smaller denominations may in 
turn be either coupon bonds or bonds registrable as to principal or principal and interest or both. 


History: Laws 1990, ch, 14, § 61. 


72-19-62. Lost or destroyed securities. 


If lost or completely destroyed, any security may be reissued in the form ‘and tenor of the lost’or 
destroyed security upon the owner furnishing to the satisfaction of the board: 

A. proof of ownership; 

B. proof of loss or destruction; 

C. asurety bond in twice the face amount of the security and any coupons; and... 

D. payment of the cost of preparing and issuing the new security. 


History: Laws 1990, ch. 14, § 62. 


72-19-63. Execution of securities. 


Any security shall be executed in the name of and on behalf of the authority and signed by the 
chairman, with the seal of the authority affixed thereto and attested by the secretary, except for 
securities issued in book entry: or similar form without the delivery of physical securities. 


History: Laws 1990, ch. 14, § 63. 


72-19-64. Interest coupons. 


Except for any bonds which are registrable for payment of interest, interest coupons payable.to 
bearer and appertaining to the bonds shall be issued and shall bear the original or facsimile sig- 
nature of the chairman. 


History: Laws}1990, ch. 14, § 64. 


72-19-65. Facsimile signatures. 


Any of the officers, after filing with the secretary of state his manual signature certified by him 
under oath, may execute or cause to be executed with a facsimile signature in lieu of his manual 
signature any security authorized in the Southern Sandoval County Arroyo Flood Control Act; 
provided that such a filing is not a condition of execution with a facsimile signature of any interest 
coupon, and provided that at least one signature required or permitted to be placed on each such 
security, excluding any interest coupon, shall be manually subscribed; An officer's facsimile signa- 
ture has the same legal effect as his manual ne Ae rhe 


History: Laws 1990, ch. 14, § 65. 
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72-19-66. Facsimile seal. 


The secretary may cause the seal of the district to be printed, engraved, stamped or otherwise | 
placed in facsimile on any security. The facsimile seal has the same legal effect as the impression 
of the seal. 


History: Laws 1990, ch. 14, § 66. 


72-19-67. Signatures of predecessors in office. 


The securities and any coupons bearing the signatures of the officers in office at. the time of the 
signing shall be the valid and binding obligations of the authority, notwithstanding that before the 
delivery thereof and payment therefor, any or all of the persons whose signatures appear on those 
securities or coupons shall have ceased to fill their respective offices. 


History: Laws 1990, ch. 14, § 67. 


72- 19-68. Facsimile signatures of predecessors. 


Any officer authorized. or permitted in the Southern Sandoval County descucih Flood Control 
Act to\sign any sécurity or interest coupon, at the time of its, execution and of the execution of a 
signature certificate, may adopt as and for his own facsimile signature the facsimile signature of 
his predecessor in office in the event that such facsimile signature appears upon the a Se or 
coupons appertaining thereto, or upon both the security and such coupons: 


History: Laws 1990, ch. 14, § 68. 


72-19-69. Repurchase of securities. 


The securities may be repurchased by the authority out of any funds available for such purpose 
from the project to which they pertain at a price of not more than the principal amount. thereof 
and accrued interest, plus the amount of the premium, if any, which might, on the next redemption 
date of such securities, be paid to the holders thereof if such securities should be called for redemp- 
tion on such date pursuant to their terms, and all securities so repurchased shall be canceled. 


History: Laws 1990, ch. 14, § 69. 


72-19-70. Customary provisions. 


The resolution authorizing the securities or ies inanioniens aisatbiuine earners may contain 
any agreement or provision. customarily contained in instruments securing securities, including 
without limiting the generality of the foregoing, covenants designated in Section 76 [72-19-76 
NMSA 1978] of the Southern Sandoval County Arroyo Flood Control Act. 9 


History: Laws 1990, ch. 14, § 70. 


72-19-71. Seinay securities. 


Any securities authorized in the Southern Sandoval County Arroyo Flood Control Act, except 
for warrants not issued for cash and except for temporary bonds issued pending preparation of 
definitive bond or bonds, shall be sold at public or private sale at, above or below par at a net effec- 
tive interest rate not exceeding the maximum net effective interest rate permitted by the Public 
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Securities Act [6-14-1 through 6-14-3 NMSA 1978], as amended and supplemented by the South- 
ern Sandoval County Arroyo Flood Control Act. 


History: Laws 1990, ch. 14, § 71. 


72-19-72. Sale discount or commission prohibited. 


No discount, except as provided by the Southern Sandoval County Arroyo Flood Control Act, or 
commission shall be allowed or paid on or for any security sale to any purchaser or bidder, directly 
or indirectly, but nothing contained in that act shall be construed as prohibiting the board from 
employing legal, fiscal, engineering and other expert services in connection with any project or 
facilities authorized in that act and with the authorization, issuance and sale of securities. 


History: Laws 1990, ch. 14, § 72. 


72-19-73. Application of proceeds. 


All money received from the issuance of any securities authorized in the Southern Sandoval 
County Arroyo Flood Control Act shall be used solely for the purpose for which issued and the cost 
of any project thereby delineated. Any accrued interest and any premium’shall be applied to the 
payment ‘of the interest on, or the principal of, the securities, or both interest and principal, or 
shall be deposited in a reserve therefor, as the board may determine. 


History: Laws 1990, ch. 14, § 73. 


72-19-74. Use of unexpended proceeds. 


Any unexpended balance of such security proceeds remaining after the completion of the acqui- 
sition or improvement and equipment of the project or the completion of the purpose for which 
such securities were issued shall be paid immediately into the fund created for the payment of the 
principal of such securities and shall be used therefor, subject to the provisions as to the times and 
methods for their payment as stated in the securities and the proceedings pi ininn 3 or ae 
wise appertaining to their issuance; or so paid into a reserve therefor. 


History: Laws 1990, ch. 14, § 74. 


72-19-75. Validity unaffected by use of proceeds. 


The validity of such securities shall not be dependent on nor affected by the validity or regular- 
ity of any proceedings relating to the acquisition or improvement and equipment of the project or 
the proper completion of any project’ for which the securities are issued. The purchaser or pur- 
chasers of the securities shall in no manner be responsible for the application of the Beer of 
the securities by the authority or any of its officers, agents and employees. 


History: Laws 1990, ch. 14, § 75. 


72-19-76. Covenants in security proceedings. 


Any resolution or trust indenture’ authorizing the issuance of securities or any other instru- 
ment appertaining thereto may contain covenants and other provisions (notwithstanding such 
covenants and provisions may limit the exercise of powers conferred by the Southern Sandoval 
County Arroyo Flood Control Act) in order to secure the payment of such securities in agreement 
with the holders and owners of such securities, as the board may determine, including without 
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limiting the generality of the foregoing, all such acts and things as may be necessary or convenient 
or desirable in order to secure the authority's securities, or in the discretion of the board tend:to 
make the securities more marketable, notwithstanding that such covenant, act or thing may not 
be enumerated in that act, it being the intention of that act to give the authority power to do all 
things in the issuance of securities and for their security except as specifically limited in that act. 


History: Laws 1990, ch. 14, § 76. 


72-19-77. Hetiedivs of security holders. 


Subject to any contractual limitations binding upon the Huletehbe of any issue or series of securi- 
ties, or trustee therefor, including but not limited to the restriction of the exercise of any remedy to 
a specified proportion, percentage or number of such holders, and subject to any prior or superior 
rights of others, any holder of securities, or trustee therefor, shall have the right and power for the 
equal benefit and protection of all holders of securities similarly situated: 

A. by mandamus or other suit, action or proceeding at law or in equity to enforce his rights 
against the authority and the board and any of its officers, agents and employees, and to require 
and compel the authority or the board or any such officers, agents or employees to perform: and 
carry out its and their duties, obligations or other commitments under the Southern Sandoval 
County Arroyo Flood Control Act and its and their covenants and agreements with the holder of 
any security; 

B. . by. action or suit in seetiity? to require the authority and the board to account.as if they were 
the trustee of an express trust; 

C.. by action or suit inequity to have appointed a receiver, which receiver may enter and take 
possession of any system or project or services revenues from which are pledged for the payment of 
the securities, prescribe sufficient fees derived from the operation thereof, and collect, receive and 
apply all revenues or other money pledged for the payment of the securities inthe same manner as 
the authority itself might do in accordance with the obligations of the authority; and 

D. by action or suit in equity to enjoin any acts or things which may be unlawful or in violation 
of the rights of the holder of any security and to bring suit thereupon. 


History: Laws 1990, ch. 14, § 77. 


72-19-78. Limitations upon liabilities. 


Neither the directors nor any person executing securities issued under the Southern Sandoval 
County Arroyo Flood Control Act shall be liable personally on the securities by reason of the is- 
suance thereof. Securities issued pursuant to that act shall not be in any way a‘debt or liability 
of the. state or of any municipality or; other public body and shall not create or constitute any 
indebtedness, liability or obligation of the state or of any such municipality or other. public body, 
either legal, moral or otherwise, and nothing contained in.that act shall be construed to authorize 
the authority to incur any indebtedness on behalf of or in any way: to obligate the state, or any 
municipality or other public body, except the authority and except .as otherwise expressly stated or 
necessarily implied in that act. 


History: Laws 1990, ch. 14, § 78, 


72- 19- 79. Cancellation of paid Beers” . 


Nan vEr the treasurer shall redeem and pay any of the securities issued under the provisions 
of the Southern Sandoval County Arroyo Flood Control Act, he shall cancel the same by writing 
across the face thereof or stamping thereon the word "paid", together with the date of its. payment, 
sign his name thereto and transmit the same to the secretary, taking his receipt therefor, which 
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receipt shall:be filed in the records of the authority. The eahretblte shall credit the treasurer on his 
books for the amount so paid. 


History: Laws 1990, ch. 14, § 79. 


72-19-80. Interest after maturity. 


No interest shall accrue on any security in the Southern Sandoval County Arroyo Flood Control 
Act authorized after it becomes due and payable; provided funds for the payment of the principal 
of and the interest on the security and any prior redemption premium due are available to the 
paying agent for such payment without default. 


History: Laws 1990, ch. 14, § 80. 


72-19-81. Refunding bonds. 


Any bonds issued ‘under the Southern Sandoval County Arroyo Flood Control Act may be’ re- 
funded, without an election, but subject to provisions concerning their payment and to any other 
contractual limitations in the proceedings authorizing their issuance or otherwise appertaining 
thereto, pursuant to a resolution or resolutions to be adopted by the board in the manner provided 
in that act for the issuance of other securities, to refund, pay or discharge all or any part of the 
authority's outstanding bonds, heretofore or hereafter issued, including any interest thereon in 
arrears or about to become due, or for the purpose of reducing interest costs or effecting other 
economies or of modifying or eliminating restrictive contractual limitations appertaining to the 
issuance of additional bonds or any project, or any combination thereof. 


History: Laws 1990, ch. 14, § 81. 


72-19-82. Method of issuance. 


Any bonds issued for refunding purposes may either be delivered in exchange for the outstand- 
ing bonds authorized to be refunded or may be sold as provided in the Southern Sandoval County 
Arroyo Flood Control Act for the sale of other bonds. 


History: Laws 1990, ch. 14, § 82. 


72-19-83. Limitations upon issuance. 


No bonds may be refunded under the Southern Sandoval County Arroyo Flood Control Act un- 
less the holders of the bonds voluntarily surrender them for exchange or payment or unless they 
either mature or are callable for prior redemption under their terms within ten years from the 
date of issuance of the refunding bonds. Provision shall be made for paying the bonds within that 
period of time. No maturity of any bonds refunded may be extended over fifteen years nor may 
any interest on the bonds be increased to any coupon rate exceeding the maximum net effective 
interest rate permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]. The prin- 
cipal amount of the refunding bonds may exceed the principal amount of the refunded bonds if the 
aggregate principal and interest costs of the refunding bonds do not exceed such unaccrued costs 
of the bonds refunded. The principal amount of the refunding bonds may also be less than or the 
same as the principal amount of the bonds refunded so long as provision is anly and LAE SRY 
made for their payment. 94 | 


Gietayys Laws 1990, ch. 14, § 83. 
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72-19-84. Use of refunding bond proceeds. 


The proceeds of refunding bonds shall either be immediately applied to the retirement of the 
bonds to.be refunded. or be placed in escrow to be applied to the payment of the bonds upon their 
presentation; provided, however, any accrued interest and any premium appertaining to a sale of 
refunding bonds may be applied to the payment of the interest. or the principal or both interest 
and principal or may be deposited in a reserve therefor as the board may determine. The escrow 
shall. not necessarily be. limited to refunding bond proceeds but may include other money made 
available for such purpose. Any escrowed proceeds pending such use may be invested or reinvested 
in federal securities. Escrowed proceeds and investments, together with any interest to be derived 
from any such investment, shall be in an amount at.all, times sufficient as to principal, interest, 
any prior redemption premium due and any charges of the escrow agent payable therefrom to pay 
the bonds refunded as they become due at their respective maturities or due at designated prior 
redemption date.or dates upon which the board shall exercise a prior redemption option. Upon 
establishment of an escrow in accordance with this section, the refunded bonds payable therefrom 
no longer constitute outstanding indebtedness of the authority. 


‘History: Laws 1990, ch. 14, § 84, - 


72-19-85. Payment of ierunding bonds. 


(eae revenue bonds may be made hema from any revenues derived from the operation 
of the flood control system or any project, notwithstanding the pledge of such revenues for the pay- 
ment of the outstanding bonds issued by the authority which are to be refunded is thereby modi- 
fied. Any refunding revenue bonds shall not be made payable from taxes unless the bonds wnereby 
retunded are payable from taxes. 


History: Laws 1990, ch. 14, § 85. 


72-19-86. Combination of refunding and other bonds. 


Bonds for,refunding and bonds for any other purpose or. purposes authorized in the Southern 
Sandoval County Arroyo. Flood Control Act may be issued separately or issued in combination in 
one series or more. . 


History: Laws 1990, ch. 14, § 86. 


72-19-87. Supplemental provisions. 


_ Except as specifically provided or necessarily implied in the Southern Sandoval County Arroyo 
Flood Control Act, the relevant provisions of that act pertaining to bonds generally shall be equally 
applicable in the authorization and issuance of refunding bonds, including their terms and secu- 
rity, the bond resolution, trust indenture, taxes and service charges and other aspects of the bonds. 


History: Laws 1990, ch. 14, § 87. 


72-19-88. Board's determination finals 


The determination of the board that the limitations = aniied upon the, issuance of itendine 
bonds under the Southern Sandoval County Arroyo Flood Control Act have been met shall be con- 
clusive‘in the absence of fraud or arbitrary and gross abuse of discretion: 


History: Laws 1990, ch. 14, § 88. 
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72-19-89. Issuance of interim debentures and pledge of bonds as. 
collateral security. 


Notwithstanding any limitation or other’ provision in’ the Sittin’ Sandoval County Arroyo 
Flood Control Act, whenever a'majority of the qualified electors of the authority voting on a’pro- 
posal to issue bonds has authorized the authority to issue bonds for any purpose authorized in 
that act, the authority is authorized to borrow money without any other election in anticipation of 
taxes, the proceeds of the bonds or any other revenues of the authority, or any combination thereof, 
and to issue interim debentures to evidence the amount so borrowed. Interim debentures may 
mature at such time not exceeding a period of time equal to the estimated time needed to effect 
the purpose for which the bonds are so authorized to be issued, plus two years, as the board may 
determine. Except as otherwise provided in this section and in Sections 72-19-90 and-72-19-91 
NMSA 1978, interim debentures shall be issued’ as provided in that act for securities in Sections 
72-19-47 through 72-19-80 NMSA 1978. Taxes, other revenues of the authority, including without 
limiting the generality of the foregoing proceeds of bonds to be thereafter issued or reissued or 
bonds issued for the purpose of securing the payment of interim debentures may be pledged for 
the purpose of securing the payment of the interim debentures. Any bonds pledged as collateral 
security for the payment of any interim debentures shall mature at such time as the board may 
determine, but in no event exceeding forty years from the date of either any of such bonds or any 
of such interim debentures, whichever date is the earlier. Any such bonds pledged) as;collateral: 
security shall not be issued in an aggregate principal amount exceeding the aggregate principal 
amount of the interim debenture secured by a pledge of such bonds nor shall they bear interest at 
any time which with any interest accruing at the same time on the interim debenture SO secured 
exceeds six percent per year. | | fA) 


History: Laws 1990, ch. 14, § 89; 1991, ch. 60, § 8. "Sections 72-19-90 and 72-19-91 NMSA 1978" for: "Sec= 


The 1991 amendment, effective June 14, 1991, in the tions 90 and 91 of the Southern Sandoval County Arroyo 
first sentence, substituted "the qualified electors" for "the Flood Control Act" and "Sections 72-19-47 through 72-19- 
taxpaying electors" and, in the third sentence, substituted 80 NMSA 1978" for "Sections 47 through 80 of that act". 


72-19-90. Interim debentures not to be extended. 


No interim debenture issued pursuant to the provisions of Section 89 [72-19-89 NMSA 1978] of 
the Southern Sandoval County Arroyo Flood Control Act shall be extended or funded except by the 
issuance or reissuance of a bond or bonds in compliance with Section 91 [72-19-91 NMSA 1978] of 
that act. 


History: Laws 1990, ch. 14, § 90. 


72-19-91. Funding. 


For the purpose of funding any interim debenture or interim debentures, any bond or bonds 
pledged as collateral security to secure the payment of such interim debenture or interim deben- 
tures may be reissued without an election, and any bonds not previously issued but authorized 
to be issued at an election for a purpose the same as or encompassing the purpose for which the 
interim debentures were issued may be issued for such a funding. Any such bonds shall mature 
at such time as the board may determine, but in no event exceeding forty years from the date of 
either any of the interim debentures so funded or any of the bonds so pledged as collateral security, 
whichever date is the earlier. Bonds for funding, including but not necessarily limited to any such 
reissued bonds, and bonds for any other purpose or purposes authorized in the Southern Sandoval 
County Arroyo Flood Control Act may be issued separately or issued in combination in’one series 
or more. Except as otherwise provided‘in Sections 89 and 90 [72-19-89 and 72-19-90 NMSA 1978] 
of that act and in this section, any such funding bonds shall be issued as is provided for refunding 
bonds in Sections 81, 82, 84, 85, 87 and 88 [72-19-81, 72-19-82, 72-19-84, 72-19-85, 72-19-87 and 
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72-19-88 NMSA 1978} and provided for securities in’ rite 47 ce 80 ae 19-47 sere 72- 
19-80 NMSA 1978] of that»act. 


History: Laws 1990, ch. 14, § 91. 


72-19-92. Publication of resolution or proceedings. 


In its discretion, the board may provide for the publication once in full of either any resolution 
or other proceedings adopted'by the board ordering’the»issuance of any securities or, in the al- 
ternative, of notice thereof, which resolution, other proceedings or notice so published shall state 
the fact.and date of such adoption and the place: where such resolution or other proceedings have 
been filed for public inspection and also the date of the first publication of such resolution, other 
proceedings or notice and also state that any action or proceeding of any kind or nature in any 
court questioning the validity of the creation and establishment: of the authority, or the validity 
or proper authorization of securities provided for by the resolution or other proceedings, or the 
validity of any covenants, agreements or contracts provided for by the resolution or other proceed- 
ings, shall be commenced within twenty days after the first publication Sp sg resolution, other 
proceedings or notice. 


History: Laws 1990, ch. 14, § 92. 


72-19-93. Failure to contest legality. constitutes bar. 


If'no such action or proceedings are commenced or instituted within twenty days after the first 
publication ‘of such resolution, other proceedings or notice, then all residents’and taxpayers and 
owners of property in the authorityiand all public bodies and all other persons whatsoever shall 
be forever‘barred:and foreclosed from instituting or commencing any action or proceeding in any 
court or from pleading any defense to any action or proceedings questioning the validity of the 
creation and establishment of the authority, the validity or proper authorization of such securities 
or the validity of any such covenants, agreements or contracts. The securities, covenants, agree- 
ments and contracts shall be conclusively deemed to be valid and binding obligations in accor- 
dance with their terms and tenor. | 


History: Laws.1990, ch, 14, § 93. 


72-19-94. Confirmation of contract proceedings. 


In its discretion, the board may file a petition at any time in the district court in and for any 
county in which the authority is located wholly or in part, praying a judicial examination and de- 
termination of any power conferred or of any tax or rates or charges levied or of any act, proceed- 
ing or contract of the authority, whether or not the contract has been executed, including proposed 
contracts for the acquisition, improvement, equipment, maintenance, operation or disposal of any 
project for the authority. Such petition shall set forth the facts whereon the validity of such power, 
assessment, act, proceeding or contract is founded and shall. be verified by the chairman of the 
board. Such action shall be in the nature of a proceeding in rem, and jurisdiction of all parties 
interested may be had by publication and posting as provided in. the Southern Sandoval County 
Arroyo Flood Control Act. Notice of the filing of the petition shall be given by the clerk of the court, 
under the seal thereof, stating in brief outline the contents of the petition and showing where a full 
copy of any contract therein mentioned may be examined. ‘The notice shall be served by publica- 
tion in at least five consecutive issues of. a weekly newspaper of general circulation published in 
the county in which the principal office of the authority is located, and by posting the same in the - 
office of the authority at least thirty days prior to the date fixed in the notice for the hearing on the 
petition. Jurisdiction shall be complete after such publication and posting. Any owner of property 
in the authority or person interested in the contract or proposed contract or in the premises may 


343 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-19-95 . WATER LAW 72-19-99 


appear and move to dismiss or answer the petition at any time prior to the date fixed for the hear- 
ing or within such further time as may be allowed by the court, and the petition shall be taken as 
confessed by all persons who fail so to appear. 


History: Laws 1990, ch. 14, § 94. 


72-19-95. Review and judgment of court. 


The petition and notice shall be sufficient to give the court jurisdiction, and ifpeni jeu the 
court shall examine into and determine all matters and things affecting the question submitted, 
shall make such findings with reference thereto and render such judgment and decree thereon as 
the case warrants. Costs may be divided or apportioned among any contesting parties in the dis- 
cretion of the trial court. Review of the judgment of the court may be had as in other similar cases, 
except that such review shall be applied for within thirty days after the time of the rendition of 
such judgment or within such additional time as may be allowed by the court within thirty days. 
The rules of civil procedure shall govern in matters of pleading and practice where not otherwise 
specified in the Southern Sandoval County Arroyo Flood Control Act. The court shall disregard 
any error, irregularity or omission which does not affect the substantial rights of the parties. j 


History: Laws 1990, ch. 14, § 95. 


72-19-96. Purpose of tax exemptions. 


The effectuation of the powers authorized in the Southern Sandoval County Arroyo Flood Con- 
trol Act shall and will be in all respects for the benefit of the people of the state, including but 
not necessarily limited to those residing in the authority exercising any power under that act, for 
the improvement of their health and living conditions and for the increase of their commerce and 
prosperity. | 


History: Laws 1990, ch. 14, § 96. 


72-19-97. Property exempt from general taxes. 


The authority shall not be required to pay any general (ad valorem) taxes upon any property 
appertaining to any project authorized in the Southern Sandoval County Arroyo Flood Control Act 
and acquired within the state nor the authority's interest therein. 


History: Laws 1990, ch. 14, § 97.., 


72-19-98. Securities and income therefrom exempt. 


Securities issued under the Southern Sandoval County Arroyo Flood Control Act and the income 
therefrom shall forever be and remain free and exempt from taxation by the state, ‘the authority 
and any other bein body, except transfer, inheritance and estate taxes. 


History: Laws: 1990, ch. 14, § 98. » 


72-19-99. Freedom from judicial process. 


Execution or other judicial process shall not issue against any property of the authority autho- 
rized in the Southern Sandoval County Arroyo Flood Control Act, nor shall any judgment against 
the authority be a charge or lien ‘upon its property. 


History: Laws 1990, ch. 14, § 99. 
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72-19-100. Resort to judicial process. 


Section 99 [72-19-99 NMSA 1978] of the Southern Sandoval County Arroyo Flood Control Act 
does not apply to or limit the right of the holder of any security, his trustee or any assignee of all or 
part of his interest, the federal government when it is a party to any contract with the authority, 
and any other obligee under that act to foreclose, otherwise to enforce, and to pursue any remedies 
for the enforcement of any pledge or lien given by the authority on the proceeds of taxes, service 
charges or other revenues. 


History: Laws 1990, ch, 14, § 100. 


72-19-101. Legal investments in securities. 


It shall be legal for the state and any of its agencies, departments, instrumentalities, corpo- 
rations or political subdivisions or any political or public corporation, any bank, trust company, 
banker, savings bank or institution, any building and loan association, savings and loan associa- 
tion, investment company and any other person carrying on a banking or investment business, 
any insurance company, insurance association or any other person carrying on an insurance busi- 
ness and any executor, administrator, curator, trustee or any other fiduciary to invest funds or 
money in their custody in any of the securities authorized to be issued pursuant to the provisions 
of the Southern Sandoval County Arroyo Flood Control Act. Such securities shall be authorized 
security for all public deposits. Nothing contained in this section with regard to legal investments 
shall be construed as relieving any public body or other person of any ann of SFG De reason- 
able care in selecting securities. 


History: Laws 1990, ch. 14, § 101. 


72-19-102. Civil rights. 


The authority damaged by any such act may also bring a civil action for damages sustained by 
any such act, and in such proceeding the prevailing party shall also be entitled to reasonable at- 
torneys' fees and costs of court. 


History: Laws 1990, ch. 14, § 102. 


72-19-1083. Liberal. construction. 


The Southern Sandoval County Arroyo Flood Control Act, being necessary to secure and pre- 
serve the public health, safety and general welfare, the rule of strict consideration shall have no 
application to that act, but it shall be liberally construed to effect the purposes and objects for 
which that act is intended, 


History: Laws 1990, ch. 14, § 103. 


ARTICLE 20 
Eastern Sandoval County Arroyo Flood Control Act 
Sec. Sec. 
72-20-1. Short title. 72-20-8. Board of areriire.2 
72-20-2. Legislative declaration. 72-20-9. Appointment of first board; initial management, 
72-20-3. Decision of board or puvernmng body ana; 72-20-10. Election of directors; single-member districts. 
72-20-4. Definitions. ti : 72-20-11. Nomination of directors.;;. |» f 
72-20-5. Creation of authority. a) 72-20-12. Filling vacancies on the board, 
72-20-6. Boundaries of authority. 72-20-13. Organizational meetings. 
72-20-7. Petition for exclusion. 72-20-14, Board's administrative powers. 
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Sec. Sec. 
72-20-15. Records of board. 72-20-57. Capitalization of costs, 
72-20-16. Meetings of the board. ' 72-20-58. Other security details. 
72-20-17. Compensation of directors. ? 72-20-59. Reissuance of securities. 
72-20-18, Interest in contracts and property disqualifica- 72-20-60. Negotiability. | 
tions. 72-20-61. Single bonds. 
72-20-19. Flood control system; hearings. _ 72-20-62. Lost or destroyed mesic pen 
72-20-20. Implementing powers. ' | 72-20-63. Execution of securities. 
72-20-21. Protection of property rights. 72-20-64. Interest coupons.. 
72-20-22. Additional powers of the authority. 72-20-65. Facsimile signatures. 
72-20-23. Levy and collection of taxes. 72-20-66. Facsimile seal. 
72-20-23.1. Temporary provision; limitation on property 72-20-67. Signatures of predecessors in office. 
taxes on excluded land; exceptions for cer- 72-20-68. Facsimile signatures of predecessors. 
tain authorized debt obligations; approval 72-20-69. Repurchase of securities. 
of department of finance and administra- 72-20-70. Customary provisions. 
tion. . 72-20-71. Sale of securities. 
72-20-24. Levies to cover deficiencies. 72-20-72. Sale discount or commission prohibited. 
72-20-25. Sinking fund, 72-20-73, Application of proceeds. 
72-20-26. Manner of levying and collecting taxes. 72-20-74. Use of unexpended proceeds. 
72-20-27. Delinquent taxes, 72-20-75. Validity unaffected by use of proceeds. 
72-20-28, Elections. 72-20-76, Covenants in security proceedings. 
72-20-29. Repealed. 72-20-77. Remedies of security holders. 
72-20-30. Repealed. 72-20-78. Limitations upon liabilities. 
72-20-31, Repealed. io Bul 72-20-79,. Cancellation of paid securities. 
72-20-32... Repealed. ’ 72-20-80. Interest after maturity. 
72-20-33. Repealed. 72-20-81. Refunding bonds. 
72-20-34. Repealed. aia 72-20-82. Method of isstiance. 
72-20-35. . Dissolution of authority. 72-20-83, Limitations upon issuance. iJ 
72-20-36. Filing of dissolution resolution. 72-20-84. Use of refunding bond proceeds. 
72-20-37. Disposition of property, funds and taxes of au- 72-20-85. Payment of refunding bonds. 
thority. 72-20-86. Combination of refunding and other bonds. 
72-20-38. Powers of public bodies. 72-20-87. Supplemental provisions. i 
72-20-39. Effects of extraterritorial functions. 72-20-88. Board's determination final. 
72-20-40. Forms of borrowing. 72-20-89. Issuance of interim debentures and pledge of 
72-20-41. Issuance of notes. bonds as collateral security. 
72-20-42. Issuance of warrants. 72-20-90. Interim debentures not to be extended. 
72-20-43. Maturities of notes and warrants. 72-20-91. Funding. 
72-20-44. Issuance of bonds and incurrence of debt. 72-20-92. Publication of resolution or proceedings. 
72-20-45. Issuance of temporary bonds. 72-20-93. Failure to contest legality constitutes bar. 
72-20-46. Issuance of interim debentures. , 72-20-94. Confirmation of contract proceedings. 
72-20-47, Payment of securities. 72-20-95. Review and judgment of court. 
72-20-48. ’ Additionally secured securities. "72-20-96. Purpose of tax exemptions, 
72-20-49. Pledge of revenues. 72-20-97. Property exempt from general taxes. 
72-20-50. Ranking among different issues. 72-20-98. Securities and income therefrom exempt. 
72-20-51. Ranking among securities of same issue. 72-20-99, Freedom from judicial process. 
72-20-52. Payment recital in securities. 72-20-100. Resort to judicial process. 
72-20-53. Incontestable recital in securities, 72-20-101. Legal investments in securities. 
72-20-54. Limitations upon payment of securities. 72-20-102. Open Meetings Act. 
72-20-55. Limitations upon incurring any debt. 72-20-1038. Liberal construction. 


72-20-56. Security details. 


72-20-1. Short title. 


Chapter 72, Article 20 NMSA 1978 may be cited as the "Eastern Sandoval County Arroyo Flood 
Control Act". 


History: Laws 2007, ch. 99, § 1; 2011, ch. 100, § 1. The 2011 amendment, effective April 6, 2011, changed 
the statutory reference to the act. 


72-20-2. Legislative declaration. 


It is declared as a matter of legislative determination that: 

A. the organization of the authority hereby created having the purposes, powers, duties, priv- 
ileges, immunities, rights, liabilities and disabilities provided.in the Eastern Sandoval County 
Arroyo Flood Control Act will serve a public use and will promote the health, safety, prosperity, 
security and general welfare of the inhabitants thereof and of the state; 
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B. the acquisition, improvement, maintenance and operation of any project authorized in the 
Eastern Sandoval County Arroyo Flood Control Act is in the public interest and constitutes a part 
of the established and permanent policy of the state; 

C. the authority hereby organized shall be a body corporate and politic, a quasi-municipal cor- 
poration and a political subdivision of the state; 

« D. the flood control system hereby authorized and directed to be acquired will be of special ben- 
efit to the property within the boundaries of the authority organized and created in the Eastern 
Sandoval County Arroyo Flood Control Act; 

EK. the notice-provided for in the Eastern Sandoval County Arroyo Flood Control Act for each 
hearing and action to be taken is reasonably calculated to inform any person of interest in any 
proceedings under that act that may directly and adversely affect that person's legally protected 
interests; 

F. a general law cannot be made applicable to the designated flood control system and the pro- 
visions appertaining thereto in the Eastern Sandoval County Arroyo Flood Control Act because of 
a number of atypical and special conditions concerning them; and 

G.. for the accomplishment of these purposes, the provisions of the Eastern Sandoval County 
Arroyo Flood Control Act shall be broadly construed. 


History: Laws 2007, ch. 99, § 2. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-83. Decision of board or governing body final. 


The action and decision of the board as to all matters passed upon by it in relation to any action, 
matter or thing provided in the Eastern Sandoval County Arroyo Flood Control Act shall be final 
and conclusive, if supported by substantial evidence, unless the action and decision are arbitrary, 

capricious or fraudulent. 


History: Laws 2007, ch. 99, § 3. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-4. Definitions. 


Except where the context otherwise requires, as used in the Eastern Sandoval County Arroyo 
Flood Control Act: 

A. "acquisition" or "acquire" means the opening, laying out, establishment, purchase, construc- 
tion, securing, installation, reconstruction, lease, gift, grant from the federal government or any 
public body or person, endowment, bequest, devise, condemnation, transfer, assignment, option 
to purchase, other contract or other acquirement, or any combination thereof, of facilities, other 
property or any project or an interest therein authorized by the Eastern Sandoval County Arroyo 
Flood Control Act; 

B. "authority" means the eastern Sandoval county arroyo flood control authority; 

C. "board" means the board of directors of the authority; 

D. "chair" means the chair of the board and president of the authority; 

E. "condemnation" or "condemn" means the acquisition by the exercise of the power of eminent 
domain of property for any facilities, other property or project or an interest therein authorized by 
the Eastern Sandoval County Arroyo Flood Control Act. The authority may exercise in the state 
the power of eminent domain, either within or without the authority and, in the manner provided 
by law for the condemnation of private property for public use, may take any property necessary 
to carry out any of the objects or purposes of the Eastern Sandoval County Arroyo Flood Control 
Act. In the event the construction of any facility or project authorized by the Eastern Sandoval 
County Arroyo Flood Control Act, or any part thereof, makes necessary the removal and relocation 
of any public utilities, whether on private or public right of way, the authority shall reimburse the 
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owner of the public utility pete for the expense of removal and relocation, gh the cost of 
any necessary land or rights in land; 

F. "cost" or "cost of the project", or words of similar import, means all, or any part dosignatclt 
by the board, of the cost of any facilities, project or interest therein being acquired and of all or any 
property, rights, easements, privileges, agreements and franchises deemed by the authority to be 
necessary or useful and convenient therefor or in connection: therewith, which cost, at the option 
of the board, may include all or any part of the incidental costs pertaining to the project, including: 
without limiting the generality of the foregoing, preliminary expenses advanced by any municipal- 
ity or other public body from funds available for use therefor in the making of surveys, prelimi- 
nary plans, estimates of cost and other preliminaries; for the costs of appraising and printing and. 
employing engineers, architects, fiscal agents, attorneys at law, clerical help and other agents or 
employees; for the costs of capitalizing interest or any discount on securities, of inspection, of any 
administrative, operating and other expenses of the authority prior to the levy and collection of 
taxes and of reserves for working capital, operation, maintenance or replacement expenses or for 
payment or security of principal of'or interest on any securities; for the costs of making, publish- 
ing, posting, mailing and otherwise giving any notice in connection with the project, the taking of 
options, the issuance of securities, the filing or recordation of instruments and the levy and col- 
lection of taxes and installments thereof; for the costs of reimbursements by the authority to any 
public body, the federal government or any person of any money theretofore expended for or in 
connection with any facility or project; and for all other expenses necessary or desirable and ap- 
pertaining to any project, as estimated or otherwise ascertained by the board; 

G. "director" means a member of the board; 

H. "disposal" or "dispose" means the sale; destruction, razing, loan, lease, gift, grant, trans- 
fer, assignment, mortgage, option to sell, other contract or other disposition, or any combination 
thereof, of facilities, other property or any project or an interest therein authorized by the Eastern 
Sandoval County Arroyo Flood Control Act; , 

I. “engineer” means any engineer in the permanent employ of the authority or any indepen- 
dent competent engineer or firm of such engineers employed by the authority in connection with 
any facility, property, project or power authorized by the Eastern Sandoval County Arroyo Flood 
Control Act; 

J. "equipment" or "equip" means the furnishing of all necessary or desirable, related or appur- 
tenant facilities, or any combination thereof, appertaining to any facilities, property or project or 
interest therein authorized by the Eastern Sandoval County Arroyo Flood Control Act; 

K, "facility" means any of the water facilities, sewer facilities or other property appertaining to 
the flood control system of the authority; 

L. "federal government" means the United States or any agency, instrumentality or corpora- 
tion thereof; : 

M... "federal securities" means the bills, certificates of indebtedness, notes or. bonds that are 
direct obligations of, or the principal and interest of which obligations are unconditionally guaran- 
teed by, the United States; ‘ | 

N, ."governing body" means the city council, city commission, board of commissioners, board of 
trustees, board of directors or other legislative body of the public body proceeding under the East- 
ern Sandoval County Arroyo Flood Control Act, in which body the legislative powers of the public 
body are vested; 

O. "improvement" or "improve" means the extension, widening, lengthening, betterment, al- 
teration, reconstruction, repair or other improvement, or any combination thereof, of facilities, 
other property or project or any interest therein authorized by the Eastern Sandoval County Ar- 
royo Flood Control Act; 

P,._ "mailed notice" or notice by "mail" means the giving by the engineer, secretary or any deputy 
thereof, as determined by the board, of any designated written or printed notice addressed to the 
last known owner of each tract of real property i in question or other designated person at the last 
known address, by deposit, at least ten days prior to the designated hearing or other time or event, 
in the United States mail, postage prepaid, as first-class mail. In the absence of fraud, the failure 
to. mail any such notice shall not invalidate any proceedings under the. Eastern Sandoval County 
Arroyo Flood Control Act, The names and addresses of those property owners shall be obtained 
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from the records of the county assessor or from such other source as the secretary or the engineer 
deems reliable. Any list of such names and addresses may be revised from time to time, but such 
a list need not be revised more frequently than at twelve-month intervals. Any mailing of any 
notice required shall be verified by the affidavit or certificate of the engineer, secretary, deputy or 
other person mailing the notice, which verification shall be retained in the records of the authority 
at least until all taxes and securities appertaining thereto have been pauda in full or any claim is 
barred by a statute of limitations; 

Q. "municipality" means any incorporated city, town or village in the state, vee Hetoet i incorpo- 
rated or governed under a general act, special legislative act or special charter of any type. "Mu- 
nicipal’ pertains to municipality; 

R. "person" means any human being, association, Sh ads firm or corporation, excluding a 
public body ‘and excluding the federal government; 

S. "president" means the president of the authority and the chair of the board; 

T. "project" means any structure, facility, undertaking or system that the authority is autho- 
rized to acquire, improve, equip, maintain or operate. A project may consist of all kinds of personal 
and real property. A project shall appertain to the flood control system that the authority is autho- 
rized and directed to provide within and without the authority's boundaries; 

U. "property" means real property and personal property; 

V. "publication" or "publish" means publication in at least the one newspaper designated as the 
authority's official newspaper and published in the authority in the English language at least once 
a week and of general circulation in the authority. Except as otherwise specifically provided or 
necessarily implied, "publication" or "publish" also means publication for at least once a week for 
three consecutive weeks by three weekly insertions, the first publication being at least fifteen days 
prior to the designated time or event, unless otherwise so stated. It is not necessary that publica- 
tion be made on the same day of the week in each of the three calendar weeks, but not less than 
fourteen days shall intervene between the first publication and the last publication, and publica- 
tion shall be complete on the day of the last publication. Any publication required shall be verified 
by the affidavit of the publisher and filed with the secretary; 

W. “public body" means the state or any agency, instrumentality or corporation thereof or any 
municipality, school district or other type of district or,any other political subdivision of the state, 
excluding the authority and excluding the federal government; 

X. "qualified elector" means a person qualified and registered to vote in general elections in the 
state, who is a resident of the authority at the time of any election held under the provisions of the 
Eastern Sandoval County Arroyo Flood Control Act or at any other time in reference to which the 
term "qualified elector" is used; 

Y. "real property" means: 

(1) land, including land under water; 

_ (2) buildings, structures, fixtures and improvements on land; 

(3) any property appurtenant to or used in connection with land; and 

(4). every estate, interest, privilege, easement, franchise.and right in land, legal or equi- 
table, including without limiting the generality of the foregoing, rights of way, terms for years and 
eae: charges or encumbrances by way of judgment, mortgage or otherwise and the indebtedness 
secured by such liens; 3 
_Z.. "secretary" means the secretary of the authority; 

AA. Secretary of state" means the secretary of state of New Mexico; 

BB, "securities" means any notes, warrants, bonds, temporary. bonds or interim debentures 
or other obligations of the authority or any public body appertaining to any project or interest 
therein authorized by the Eastern Sandoval County Arroyo Flood Control Act; 

CC. "sewer facilities" means any one or more of the various devices used. in the collection, 
channeling, impounding or disposition of storm, flood or surface drainage waters, including all in- 
lets, collection, drainage or disposal lines, canals, intercepting sewers, outfall sewers, all pumping, 
power and other equipment and appurtenances, all extensions, improvements, remodeling, addi- 
tions and alterations thereof and any rights or interest in such sewer facilities; 

DD. "sewer improvement" or "improve any sewer" means the acquisition, reacquisition, im- 
provement, reimprovement or repair of any storm sewer or combination storm and sanitary sewer, 


349 


©:2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-20-5 . WATER LAW ‘Oo 72-20-6 


including collecting and intercepting sewer lines or mains, submains, trunks, laterals, outlets, 
ditches, ventilation stations, pumping facilities, ejector stations and all other appurtenances and 
machinery necessary, useful or convenient for the collection, eR el and disposal of storm 
water; 

EE.’ "state" means the state of New Mexico or any agency, scientists or corporation thereof; 

FF. "street" means any street, avenue, boulevard, alley, highway or other public right of way 
used for any vehicular traffic; 

GG. "taxes" means. general (ad valorem) taxes pertaining to any project authorized by the 
Edstern Sandoval County Arroyo Flood Control Act; and 

HH. "treasurer" means the treasurer of the authority. 


History: Laws 2007, ch. 99, § 4; 2018, ch. 79, § 133. The 2018 amendment, effective July 1, 2018, in Sub- 
section X, after "a person qualified", added "and regis- 
tered", 


72-20-5. Creation of authority. 


There is created a flood control authority to be known and designated as the "eastern Sandoval 
county arroyo flood control authority". 


History: Laws 2007, ch. 99, § 5. . Emergency clauses, — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-6. Boundaries of authority. 


A. Except as provided in Subsections B and C of this section, the authority consists of all land 
within the following boundaries: a portion of southern Sandoval county bounded on the east by a 
line following the eastern boundary of range 5 east of the New Mexico principal meridian, on the 
south by the Pueblo of Sandia and the Cibola national forest, on the west by the Rio Grande and on 
the north by a line following the northern boundary of township 13 north of the New Mexico princi- 
pal meridian. The boundary is more particularly described as follows: beginning at the southeast 
corner of projected section 1, township 12 north, range 5 east of the New Mexico principal merid- 
ian, that point also being the southeast corner of herein described boundary; thence proceeding in a 
westerly direction along a line coincident with the northern boundary of the Cibola national forest 
and of the Pueblo of Sandia to a point along the west bank of the Rio Grande within projected section 
1, township 12 north, range 3 east of the New Mexico principal meridian; thence in a northeasterly 
direction along the west bank of the Rio Grande to a point in the northwest corner of section 1, town- 
ship 13 north, range 4 east of the New Mexico principal meridian; thence east along’a line following 
the northern boundary of township 13 north of the New Mexico principal meridian for approxi- 
mately seven miles to a point in the northeast corner of section 1, township 13 north, range 5 east of 
the New Mexico principal meridian; thence in a southerly direction approximately seven miles to the 
southeast corner of projected section 1, township 12 north, range 5 east of the New Mexico principal 
meridian, which point is the southeast corner and point of beginning of the district. 

B, All lands held in trust or ownership by the federal government or an Indian pueblo located 
within the boundaries identified in Subsection A of this section shall be excluded from the authority. 

~C. On the first day of the first month immediately following the effective date of this 2011 act, 
all land within Sandoval county precincts 5, 28, 55 and 56 and precinct 6 east of interstate 25, as 
those precinct designations and boundaries were revised and approved by the secretary of state 
as of August 31, 2001 pursuant to the pTeCIIC Boundary Adjustment Act, shall be excluded from . 
the authority. 


History: Laws 2007, ch. 99, § 6; 2011, ch. 100, § 2. The 2011 amendment, effective April 6, 2011, pe 
rjea the statutory reference to the act.. 
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72-20-7. Petition for exclusion. 


Within one hundred eighty days from the effective date of the Eastern Sandoval County Arroyo 
Flood Control Act, a written, signed. and acknowledged petition against the acquiring of the flood 
control system provided for in Section 19 [72-20-19 NMSA 1978] of that act may be filed. with the 
board by the owners of property of at least thirty percent of the value of the property provided to 
be taxed in that act, based upon the assessed valuation of that property for general.taxes for the 
year preceding the year of making the petition. If there is real estate in the authority that has not 
been separately assessed by the taxing authorities, the board shall value such real estate for the 
purpose of such petition on the same basis of valuation as other real estate similarly situated that 
has been'separately assessed. The board shall, as soon as possible, examine such petition, if made, 
and canvass and pass upon and determine its sufficiency, and its action shall be final. If the peti- 
tion is found to contain the names of the owners of property of thirty percent of the total valuation 
of the property to be taxed under the Eastern Sandoval County Arroyo Flood Control Act and is 
found to be sufficient, then the flood control system shall not be acquired; provided that no action 
under the terms of that act shall be delayed during the period of one hundred eighty days, except 
that no bonds shall be issued during that time. 


History: Laws 2007, ch. 99, § 7. 


 '72-20- 8. Board of directors. 


A, The governing body of the authority is a board of diesoteedl consisting of three qualified elec- 
tors of the authority; provided that, after single-member districts are.created pursuant to Subsec- 
tion B of Section 72-20-10 NMSA 1978 and after the expiration of the terms of any directors-at- 
large who-are serving at the time that single-member districts are created: 

(1) each director shall reside within and represent a specified district; and 

(2) if a director no longer resides within the district that the director represents, the direc- 
tor's position shall be deemed vacant and a successor shall be appointed to serve the <page 
term pursuant to Section 72-20-12 NMSA 1978. 

B. -All powers, rights, privileges. and duties vested in or imposed upon the authority are ex- 
ercised and, performed by and through the board of directors; provided that the exercise of any 
executive, administrative and ministerial powers may be, by the board, delegated and redelegated 
to officers.and employees of the authority or to any officer or employee contracted by agreement to 
manage and administer the operations of the authority. Except for the first directors appointed as 
provided for in Section 72-20-9 NMSA 1978 or elected as provided in Section 72-20-10 NMSA 1978 
and except for any director chosen to fill an unexpired term, and except for the first directors serv- 
ing after the authority is divided into.single-member districts, the term of each director runs for 
six years. Each director, subject to such exceptions, shall serve a six-year term; and each director 
shall serve until. a successor has been duly chosen and qualified. Li 


History: Laws 2007, ch. 99, § 8; 2011, ch. 100, § 3; 
2018, ch. 79, § 134; 2019, ch. 212, § 250. 

The 2019 amendment, effective April 3, 2019, in Sub- 
section A, deleted "registered" preceding "qualified elec- 
tors", 

The 2018 amendment, effective July 1, 2018, removed 
language related to the commencing and ending dates of 
the terms of the board of directors of the eastern Sandoval 
county arroyo flood control authority, and made technical 
changes; in Subsection A, after "consisting of three", added 


"registered"; in Subsection B,after "the term of each direc- 
tor", deleted "commences on the first day of January next 
following a general election in the state and", and after 
"six-year term", deleted "ending on the first day of Janu- 
ary next following a general election", 

The 2011 amendment, effective April 6, 2011, lowered 
the number of directors and provided for the composition 
of the board of directors after single-member districts-are 
created and the terms of directors-at-large expire. 


72-20-9. Appotirtnenit of first board; initial management. 


A. When the Eastern Sandoval County Arroyo Flood Control Act goes into effect, the governor 
shall forthwith appoint five qualified electors of the authority as the directors comprising the first 
board, They shall serve until their successors have been elected and qualified. Immediately upon 
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their appointment, the five directors shall meet, qualify and choose officers, as provided for orga- 
nizational meetings in Section 13 [72-20-13 NMSA 1978] of the Eastern Sandoval Geunty: Arroyo 
Flood Control Act. 

B. Immediately following the appaittm dist of the first board of eis sii the dedniarentont and 
administration of the authority may be performed by the southern Sandoval county arroyo flood 
control authority, for a reasonable fee, until the first board election for the authority is held. Sub- 
sequent to the election of the first board of the authority, the authority may enter into an agree- 
ment with the southern Sandoval county arroyo flood control authority for the continued sabinapite 
ment and administration of the authority. 


History: Laws 2007, ch. 99, § 9. 


72-20-10. Election of directors; single- member districts. 


A. At the time that a proposal to incur debt is first submitted to the qualified aiaibires the quali- 
fied electors of the authority shall elect five qualified directors, two to serve a term ending January 
1, 2011, two to serve a term ending January 1, 2013 and one to serve a term ending January 1, 
2015. At the first election, the five candidates receiving the highest number of votes shall be elected 
as directors. The terms of the directors shall be determined by lot at their organizational meeting. 

B. Upon the exclusion of land pursuant to Subsection C of Section 72-20-6 NMSA 1978, the two 
directors elected in the 2010 general election shall be deemed to have resigned, and, notwithstand- 
ing the provisions of Section 72-20-12 NMSA 1978, their positions shall not be filled. Thereafter, 
the board shall consist of three directors. The board shall divide the authority into three single- 
member districts. The following aT aueace shall govern the ae for eee to ee 
member districts: 

(1) the districts shall be as earitigtintss compact and as equal in edbabation as is pradtivable 

(2) remaining terms for the three incumbent directors shall be chosen by lot so that one 
term expires on January 1, 2013, one term expires on January 1, 2015 and one term expires on 
January 1, 2017; 

(3) if, as a result of the iste of the authority into districts, two or more scene 
directors reside within the same district, the board shall determine, by lot, one’of the directors 
to represent the district, and the other directors residing within that district shall represent the 
authority at large until their terms expire; 

(4) if, as a result of the exclusion of land pursuant to Subsection C of Section 72-20-6 
NMSA 1978, one or more incumbent directors reside outside of any district, the directors shall 
represent the authority at large until their terms expire; and . 

(5) if more than one director represents the authority at large pursuant to Paragraph (3) 
or (4) of this subsection, the board shall determine by lot the district that will elect'a resident to 
succeed a director-at-large as the term of each director-at-large expires. 

C. A director who is a qualified elector and a resident of the district shall be elected by the 
qualified electors who are residents of that district to serve a six-year term. Elections for directors 
shall be held pursuant to the Local Election Act [Chapter'1, Article 22 NMSA 1978]. - 

D. Nothing in this section shall be construed as preventing qualified electors of the authority 
from being elected or reelected as directors to succeed themselves; provided that they reside in the 
district from which they are elected. 

_E. As soon as feasible after each federal decennial census, the board shall assess the existing 
districts to determine if the districts remain as equal in population as is practicable and, if neces- 
sary, shall redistrict the authority into districts that remain contiguous, compact and as equal i in 
population as is practicable; provided that: 

(1) a redistricting shall be effective at the next following local election; 

(2) anincumbent director whose residence is redistricted out of the district represented by 
the director shall serve until the next local election, at which a qualified elector who resides within 
the district shall be elected to fill the unexpired term; and 

(3) the board shall notify the county clerk ofthe new district boundaries. 
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History: Laws 2007, ch. 99, § 10; 2011, ch. 100, § 4; 
2018, ch. 79, § 135. 

The 2018 amendment, effective July 1, 2018, provided 
that elections for directors of the eastern Sandoval county 
arroyo flood control authority shall be held pursuant to 
the Local Election Act, required the board to notify the 
county clerk of new district boundaries after redistricting 
following each federal decennial census, and made tech- 
nical and conforming changes; in Subsection A, deleted 
"or at the first general election following March 30, 2007, 
whichever occurs first"; in Subsection C, deleted "At the 
2012 and each subsequent general election, for the single- 
member district in which the term of the incumbent di- 
rector or the term of a director-at-large assigned by lot 


72-20-11. Nomination of directors. 


EASTERN SANDOVAL COUNTY ARROYO FLOOD CONTROL ACT 


72-20-13 


pursuant to Paragraph (2) of Subsection B of this section 
will expire on the first day of the January immediately 
following the election", and added "Elections for directors 
shall be held pursuant to the Local Election Act."; and in 
Subsection E, deleted "general" and added "local" preced- 
ing "election" throughout the subsection, and added Para- 
graph E(3). 

The 2011 amendment, effective April 6, 2011, pro- 
vided for the transition to a smaller board of directors and 
to single member districts, the division of the authority 
into three single-member districts, the election of direc- 
tors from single-member districts, and the redistricting of 
the authority after each decennial census. 


Written nominations of any candidate as director may be filed with the proper filing officer in 
accordance with the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. Each 
nomination of any candidate shall be signed by not less than fifty qualified electors, regardless of 
whether or not nominated, shall designate the name of the candidates nominated and shall recite 
that the subscribers are qualified electors and that the candidates designated are qualified elec- 
tors of the authority. No written nomination may designate more qualified electors as candidates 
than there are vacancies, No qualified elector may nominate more than one candidate for any 


vacancy. 


History: Laws 2007, ch. 99, § 11; 2011, ch. 100, § 5; 
2018, ch. 79, § 136. 

The 2018 amendment, effective July 1, 2018, pro- 
vided that nominations for candidates as members of the 
eastern Sandoval county arroyo flood control authority be 
filed in accordance with the provisions of the Local Elec- 


tion Act; in the introductory paragraph, deleted "Not later - 


than forty-five days before a proposal to incur debt is first 
submitted to the qualified electors or at the first general 


after "filed with the", deleted "secretary of the board" and 
added "proper filing officer in accordance with the provi- 
sions of the Local Election Act", and deleted. the last two 
sentences of the paragraph, which related to placement 
of names on the ballot and nominating procedures; and 
deleted former Subsections A through D, which related to 
nominating procedures. 

The 2011 amendment, effective April 6, 2011, pro- 
vided the procedure for nominating candidates to the 


election following March 30, 2007, whichever occurs first", board of directors for elections held after November 2010. 


72-20-12. Filling vacancies on the board. 


Upon a vacancy occurring in the board by reason of death, change of residence or resignation or 
for any other reason, the governor shall appoint a qualified elector of the authority as successor to 
serve the unexpired term; provided that if the vacancy occurs after the single-member districts are 
created pursuant to Subsection B of Section 72-20-10 NMSA 1978, the qualified elector appointed 
shall reside within the district in which the vacancy exists. 


of single-member districts’ be residents of the district in 
which the vacancy occurs. 


History: Laws 2007, ch. 99, § 12; 2011, ch. 100, § 6. 
The 2011 amendment, effective April 6, 2011, re- 
quired that electors who fill vacancies after the creation 


72-20-13. Organizational meetings. 


Except for the first board, each board shall meet on the first business day next following the first 
day of the month that the term of office begins for members elected in the immediately preceding 
election, at the office of the board within the authority. Each member of the board, before entering 
upon the member's official duties, shall take and subscribe on oath that the member will support 
the constitution of the United States and the constitution and laws of New Mexico and that the 
member will faithfully and impartially discharge the duties of the office to the best of the mem- 
ber's ability, which oath shall be filed in the office of the secretary of state. Each director shall, be- 
fore entering upon the director's official duties, give a bond to the authority in the sum of ten thou- 
sand dollars ($10,000) with good and sufficient surety, conditioned for the faithful performance of 
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all of the duties of the director's office, without fraud, deceit or oppression, and the accounting for 
all money and property coming into the director's hands and the prompt and faithful payment ‘of 
all money and the delivering of all property coming into the director's custody or control belonging: 
to the authority to the director's successors in office. Premiums on all bonds provided for in this 
section shall be paid by the eg apd all such bonds shall be kept on file in the office of te 
secretary of'state. 


History: Laws 2007, ch. 99, § 18; 2018, ch, 79, § 187. new members to the selisas after "the oe aly of", deleted 


The 2018 amendment, effective July 1, 2018, revised "January in each odd-numbered year", and added "the 
the schedule for the first meeting of the eastern Sandoval month that the term of office begins for members elected 
county arroyo flood control board following the election of in the immediately preceding election". 


72-20-14. Board's administrative powers. 


_ The board may exercise the following powers: 

A. fix the time and place at which its regular meetings will be held within the authority and 
provide for the calling and holding of special meetings; 

B. adopt.and amend or otherwise modify bylaws and rules for procedure; 

C. select one director as chair of the board and president of the authority, and another director 
as chair pro tem of the board and president pro tem of the authority, and choose a secretary and a 
treasurer of the board and authority, each of which two positions may be filled by a person who i is, 
or is not, a director, and both of which positions may, or may not, be filled by one person; 

D. prescribe by resolution a system of business administration and create all necessary offices 
and establish and re-establish the powers, duties and compensation of all officers and employees; 

E. require and fix the amount of all official bonds necessary or desirable and: convenient in: 
the opinion of the board for the protection of the funds and property of the authority, subject to 
the provisions of Section 13 [72-20-13 NMSA 1978] of the Eastern Sandoval County Arroyo Flood. 
Control Act; 

F. prescribe a method of auditing and eNewing or rejeeeihe claims and demands; ) 

G. provide a method for the letting of contracts on a fair and competitive basis for the construc- 
tion of works, any facility or any project or any interest therein or.the performance or furnishing of 
labor, materials or supplies as required in the Eastern Sandoval County Arroyo Flood Control Act; 

H. designate an official newspaper published in the authority in the English language and 
direct additional publication in any newspaper where it deems that the public necessity may so 
require; and 

I, make and pass resolutions and filers on behalf of the authority not repugnant to the provi- 
sions of the Eastern Sandoval County Arroyo Flood Control Act, necessary or proper for the gov- 
ernment and management of the affairs of the authority, for the execution of the powers vested in 
the authority and for carrying into effect the provisions of that act. 


History: Laws 2007, ch. 99, § 14, Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-15. Records of board. 


On all resolutions and orders, the roll shall be called, and the ayes and nays shall be recorded. 
All resolutions and orders, as soon as may be after their passage, shall be recorded in a book kept, 
for that purpose and be authenticated by the signature of the presiding officer of the board and the 
secretary. Every legislative act of the board of a general or, permanent nature shall be by resolu- 
tion. The book of resolutions and orders is a public record, A record shall-also be made of all other 
proceedings of the board, minutes of all meetings, certificates, contracts, bonds given by officers, 
employees and any other agents of the authority, and all corporate acts, which record is also a. 
public record. The treasurer shall keep strict and accurate accounts of all;money.received by and 
disbursed for and on behalf of the authority in a permanent record, which is also a public record. 
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Any permanent record of the authority shall be open for inspection by any qualified elector thereof, 
by any other:interested person or by any representative of the federal government or any public 
body. All records are subject to audit as Peni % by law for political subdivisions. 


History: Laws 2007, ch. 99, § 15, Emergency clauses. — Vasiee 9007, ch, 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


7220-16. Meetings of the board. 


All meetings of the board shall be held within the authority and shall be open to the public. 
No business of the board shall be transacted except at.a regular. or, special. meeting at:which a 
quorum consisting of at least three-fifths of the total membership of the board is present. Any ac- 
tion of the board requires the affirmative vote of a majority of the directors present:and voting. A 
smaller number of directors than a quorum may adjourn from time: to time:and may compel the 
attendance of absent members in the manner and under such penalties as the board may provide. 


History: Laws 2007, ch. 99, § 16. Emergency clauses. — Laws 2007, ch. 99, § 104:con- 
; tained an emergency clause:and was approved March: 30, 
~ 2007. 


72-20-17. Compensation of directors. 


_ Directors shall,receive no compensation for their services as a director, officer, engineer, attor- 
ney, employee or other agent of the authority. Directors may be reimbursed for expenses incurred 
by them on authority business with approval of the board. 


History: Laws 2007, ch. 99, § 17. Emergency, clauses, — Laws, 2007, ch. 99, § 104 con- 
‘tained an emergency clause and was approved March 30, 
2007. : 


72-20-18. Interest i in contracts and property disqualifications. 


No director or officer, employee or agent of the authority may be interested in any contract. or 
transaction with the authority except in the director's or officer's official representative capacity 
or as provided, except for any contract. of employment with the authority. Neither the holding of 
any office nor employment in the government of any public body or the federal government nor 
the owning of any property within the state, within or without the authority, may be deemed a 
disqualification for membership on the board or employment by the authority, or a disqualification 
for compensation for services as an officer, employee or agent of the authority, except as provided 
in Section 17 [72-20-17 NMSA 1978} of the Eastern Sandoval County Arroyo Flood Control Act. 


History: Laws 2007, ch. 99, § 18. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
: tained an emergency iguss and was approved March 30, 
2007. 


72-20- 19. Flood Woxteo! system; hearings. 7 


The einthowitins is authorized, empowered and directed, subject to the provisions of Section 7 (72- 
20-7 NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control Act, to acquire, equip, 
maintain and operate a flood-control system for the benefit of the authority and the inhabitants 
thereof, after the board has made such preliminary studies and. otherwise taken.such action as 
it determines to be necessary or desirable as preliminaries. The flood control system consists of 
such facilities as the board may determine. When.a comprehensive program for the acquisition of 
the flood control system satisfactory to the board is available, it shall,be tentatively adopted. .The 
program need only describe the proposed flood control system in general terms and not in detail. 


355 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-20-20 . WATER LAW... ; 72-20-22 


A public hearing on the proposed programshall be scheduled, and notice of the hearing shall be 
given by publication: After the hearing and any adjournments of that hearing that may be or- 
dered, the board may either require changes to be made in the program as the board may consider 
desirable or the board may approve the program as prepared. If any substantial changes to the 
program are ordered at any time; a further hearing shall be held pursuant to notice that shall be 
given by publication. 


History: Laws 2007, ch. 99, § 19. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an, emergency clause and was approved March 30, 
2007: 


72-20-20. Implementing a ache 


The board may: 

A. acquire, improve, equip, maintain and operate any project or facility for ie ite of flood 
and storm waters of the authority and the flood and storm waters of streams that have their 
sources outside of the authority but which streams and the flood waters thereof flow into the au- 
thority; 

B. protect from such floods or storm waters the water courses, watersheds, public Hishwapd 
life and property in the authority; and 

C. exercise the right of eminent domain, either within or without the ee in the manner 
provided by law for the condemnation of private property for public use. : 


History: Laws 2007, ch, 99, § 20. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
i @aarraey tained an emergency clause and was approved March 30, 
2007. 


72-20-21. Protection of property rights. 


It is declared that the use of the property, lands, rights of way, easements or materials that may 
be condemned, taken or appropriated under the provisions of the Eastern Sandoval County Arroyo 
Flood Control Act is ‘a public use subject to the regulation and control of the state:in the manner 
prescribed by law; but nothing in that act shall be deemed to authorize the authority or public 
body or person to divert the waters of any river, creek, stream, arroyo, irrigation system, canal or 
ditch from its channel to the detriment of any person, any public body or the federal government 
having any interest in such river, creek, stream, arroyo, irrigation system, canal or ditch, or the 
waters thereof or therein, unless compensation is ascertained and paid therefor under the laws 
authorizing the taking of private eh ail for public use. 


History: Laws 2007, ch. 99, § 21. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-22. Additional powers of the authority. 


The authority may exercise the following duties, privileges, immunities, rights, liabilities and 
disabilities appertaining to a public body politic and corporate and constituting a quasi-municipal 
corporation and political subdivision of the state established as an instrumentality exercising pub- 
lic and essential governmental and proprietary functions to prouide for the public health, safety 
and general welfare: 

A. perpetual existence and succession; 

B. adopt, have and use a corporate seal and alter the same at pleasure; 

C. sue and be sued and be a party to suits, actions and proceedings; 

D. commence, maintain, intervene in, defend, compromise, terminate by settlement or other- 
wise and otherwise participate in and assume the cost and expense of any and all actions and 
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proceedings now or hereafter begun and appertaining to the authority, its board, its officers, 
agents or employees, or any of the authority's duties, privileges, immunities, rights, liabilities'and 
disabilities, or the authority's flood control system, other property of the authority or any project; 

E. enter.into contracts and agreements, including but not limited 'to contracts with the federal 
government, the state and any other public body; 

F. borrow money and issue securities evidencing any loan to or amount due by the authority, 
provide for and secure the payment of any securities and the rights of the holders of those securi- 
ties and purchase, hold and dispose of securities as provided in the Eastern ene County Ar- 
royo'Flood ‘Control Act [72-20-1 NMSA 1978]; 

G. refund any loan or obligation of the authority and issue paervdtak paolvition _ evidence 
such loan or obligation without any election; 

.H. purchase, trade, exchange, encumber and ay Re acquire, maintain and pens of prop- 
erty and interests in that property; 

I. \ levy and cause to be collected general ad dalinests bomel on all property mubjeot to aiapunis 
taxation within the authority; provided that the total tax levy, excluding any levy for the payment 
of any debt of the authority authorized pursuant to the Eastern Sandoval County Arroyo Flood 
Control'Act, for any fiscal year shall not exceed an ‘aggregate total of two dollars ($2:00), or any 
lower amount required by operation of the rate limitation provisions of Section: 7-37-7.1 NMSA 
1978 upon this tax levy, for each one thousand dollars ($1,000) of net taxable value, as that term is 
defined in the Property Tax Code [Chapter '7,Articles 35 to 33NMSA 1978], by certifying, on or be 
fore the fifteenth day of July in each year in which the board determines to levy a tax, to the board 
of county commissioners of Sandoval county, or by such other date as the laws'of the state’may pre- 
scribe to such other body having authority to: levy taxes within each county wherein the authority 
has any territory, the rate so fixed, with directions that, at the time and/in the manner required 
by law for levying taxes for other purposes, such body having authority to levy taxes shall levy the 
tax upon the net taxable value of all property subject to property taxation within the authority, in 
addition to such other taxes as may be levied by such body, as provided in Sections 23 through 27 
[72-20-23 through 72-20-27 NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control 
Act. No taxes may be levied and collected for any purpose, or any contract made, until a bond issue 
has been submitted to and approved by the qualified electors as provided in ha Eastern Sandoval 
County Arroyo Flood Control Act; 

J. ‘hire and retain officers, agents, employees, engineers, attorneys and any other persons, per- 
manent or temporary, necessary or desirable to effect the purposes of the Eastern Sandoval County 
Arroyo Flood Control Act, defray any expenses incurred thereby in connection with the:authority 
and acquire office space, equipment, services, supplies, fire and extended coverage insurance, use 
and occupancy insurance, workers' compensation insurance, property damage insurance, public 
liability insurance for the authority and_-its officers, agents and employees and other types of in= 
surance, as the board may determine; provided, however, that no provision in that act authorizing 
the acquisition of insurance shall be construed as waiving any immunity of the authority or any 
director, officer or agent thereof and otherwise existing under the Hae of the state; 

K. condemn property for public use; 

L. acquire, improve, equip, hold, operate, maintain and dispose of a flood snitiol system, storm 
sewer facilities, project and appurtenant works, or any interest therein, wholly within the author- 
ity, or partially within and partially without the authority, and wholly within, wholly without or 
partially within and partially without any public body all or ~~ part of the area of which is situ- 
ated within the authority; 

M. pay or otherwise defray the cost of any project; 

N.’ pay or otherwise defray and contract’'so to pay or defray, for any term not exceeding fifty 
years, without:an election, except as otherwise provided in the Eastern Sandoval County Arroyo 
Flood Control Act, the principal of, any interest on and any other charges appertaining to, any 
securities or other obligations of the federal government; any public body or person incurred in 
connection with any such property so acquired by the authority; 

O. establish and maintain facilities within or without the authority, across or along any public 
street, highway, bridge, viaduct or other public right of way or in, upon, under or over any vacant 
public lands, which public lands are now or may become the property of the state, or across any 
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stream of water or water course, without first obtaining a franchise from the municipality, county 
or other public body having jurisdiction over the same; provided that the authority shall cooperate 
with any public body having such jurisdiction, shall promptly restore any such street, highway, 
bridge, viaduct or other public right of way toits former state of usefulness as nearly as may be 
and shall not use the same in such manner as to impair tomplately or unnecessarily the: neatly 
ness thereof; 

P. deposit any money nif the authority, subject to the limitations in Article 8, Section 4 of the 
constitution of New Mexico, in any banking institution within or without the state and secured in 
such manner and subject to such terms and conditions as the board may determine, with or bic 
out the payment of any interest on any such deposit; 

Q. invest any surplus money in the authority treasury, including such money in any sinking or 
reserve fund established for the purpose of retiring any securities of the authority, not required for 
the immediate necessities of the authority, in its own securities or in federal securities, by direct 
purchase of any issue of such securities, or part thereof, at the original sale of the same, or: by the 
subsequent purchase of such securities; | 

R. sell,any such securities thus purchased and held, from tind to time; 

S. -reinvest the proceeds of any such sale in other securities of the authority or in fotivscedl secu- 
rities, as provided in Subsection Q of this section; ) 

T.. sell in season from time to time such securities thus purchased and held, so that the pro- 
ceeds may be applied to the purposes for which the money with which such securities were origi- 
nally purchased was placed in the treasury of the authority; 

U. accept contributions or loans from the federal government for the purpose of fencoichte the 
planning, acquisition, improvement, equipment, maintenance and operation of any enterprise in 
which the authority is authorized to engage and enter into contracts and cooperate with and ac- 
cept cooperation and participation from the federal government for these purposes; . 

V. . enter, without any election, into joint operating or service contracts and agreements, acqui- 
sition, improvement, equipment or disposal contracts. or other arrangements, for any term not ex- 
ceeding fifty years, with the federal government, any public body or any person concerning storm 
sewer facilities, or any project, whether acquired by the authority or by the federal government, 
any public body or any person, and accept grants and contributions from the federal government, 
any public body or any person in connection therewith; 

W. enter into and perform, without any election, when determined by the board to be in ‘the 
public interest and necessary for the protection of the public health, contracts and agreements; for 
any term not exceeding fifty years, with the federal government, any public body or any person for 
the provision and operation by the authority of storm sewer facilities; 

X. enter into and perform, without any election, contracts and agreements with the federal 
government, any public body or any person for or concerning the planning, construction, lease or 
other acquisition, improvement, equipment, operation, maintenance, disposal, andthe financing 
of any project; including but not meceeanguy limited to any contract or agreement for any term not 
exceeding fifty years; 

Y. enter upon any land, make surveys, borings, soundings pail examinations for the purposes 
of the authority, locate the necessary works of any project and roadways and other rights of way 
appertaining to any project authorized in the Eastern Sandoval County Arroyo Flood Control Act; 
and acquire all property necessary or convenient for the acquisition, improvement or equipment 
of such works; 

Z. cooperate with and act in conjunction Sng the state, or any of its engineers, scare heated 
commissions or departments, or with the federal government or any of its engineers, officers, 
boards, commissions or departments, or with any other public body or any person in the acquisi- 
tion, improvement or, equipment of any project for the controlling of flood or storm waters of the 
authority, or for the protection of life or property therein, or for any other works, acts or purposes 
provided for in the Eastern Sandoval County Arroyo Flood Control Act, and adopt and carry out 
any definite plan or system of work for any such purpose; 

AA.. cooperate with the federal government or any public body by an agreement thevessith by 
which the authority may: | 
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(1) acquire and provide, without cost to the cooperating entity, the land, easements and 
rights of way necessary for the acquisition, improvement or equipment of the flood control system 
or any project; 

(2) hold and save harmless the cooperating entity free from any claim for damages aris- 
ing from the acquisition, improvement, equipment, maintenance and operation of the flood control 
system or any project; 

(3). maintain and operate any project in accordance with féqulaticas prescribed by the 
cooperating entity; and 

(4) establish and enforce ftoad! channel limits and ensuite if any, satisfactory to the 
cooperating entity; 

BB. carry on technical and other investigations of all kinds, make measurements, collect.data 
and make analyses, studies and inspections pertaining to control of floods, sewer facilities, and any 
project, both within and without the authority, and for this purpose the authority has the right of 
access through its authorized representative to all lands and premises within the state; 

CC. have the right to provide from revenues or other available funds an adequate fund for the 
improvement and equipment of the authority's flood control system or of any parts of the works 
and properties of the authority; 

DD. prescribe and enforce reasonable rules and regulations for the prevention of further en- 
croachment upon existing defined waterways, by their enlargement or other modification, for ad- 
ditional waterway facilities to prevent flooding; 

EE. require any person desiring to make a connection to any storm water drain or flood. con- 
trol facility of the authority or to cause storm waters to be emptied into any ditch, drain, canal, 
floodway or other appurtenant structure of the authority firstly to make application to the board 
to make the connection and to require the connection to be made in such manner as the board may 
direct; 

FF. refuse, if reasonably justified by the circumstances, permission to make any, connection 
designated in Subsection DD or EE of this section; 

GG. make and keep records in-connection with any project or otherwise concerning the authority; 

HH. arbitrate any differences arising in connection with any Project or eulpeiwene concerning 
the authority; 

II. have the management, control and supervision of all the business and affairs appertaining 
to any project herein authorized, or otherwise concerning the authority, and of the acquisition, 
improvement, equipment, operation and maintenance of any such project; 

JJ: prescribe the duties of officers, agents, employees.and other persons and. fix their compen- 
sation; provided that the compensation of employees and officers shall be established at prevailing 
rates of pay for equivalent work; 

KK. enter into contracts of indemnity and guaranty, in such form as may be approved by the 
board, relating to or connected with the performance of any contract or agreement that the author- 
ity is empowered to enter into under the provisions of the Eastern Sandoval County Arroyo Flood 
Control Act or of any other law of the state; 

LL. ergy by any contract for any term not exceeding fifty years, or otherwise, without an 
election: 

(1) forthe jomén use of personnel, Seren and facilities of the authority and any public 
body, including without limitation public buildings constructed by or under the supervision of the 
board of the authority or the governing body of the public body concerned, upon such terms and 
agreements and within such areas within the authority as may be determined, for the promotion 
and protection of health, comfort, safety, life, welfare and property of the inhabitants of the author- 
ity and any such public body; and 

(2) for the joint employment of clerks, stenographers and other‘employees appertaining to 
any project, now existing or hereafter established in the authority, upon such terms and conditions 
as may be determined for the equitable apportionment of the expenses therefrom resulting; 

MM. obtain financial statements, appraisals, economic feasibility reports and valuations of 
any type appertaining to any project or any property pertaining thereto; 

NN. adopt any resolution authorizing a project or the issuance of securities, or both, or other- 
wise appertaining thereto, or otherwise concerning the authority; 
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OO. make and execute.a mortgage, deed of trust, indenture or other trust instrument apper- 
taining to a project or to any securities authorized in the Eastern Sandoval: County Arroyo Flood 
Control Act, or to both, except as provided in Subsection PP of this section and in Section 54 [72- 
20-54 NMSA 1978] of that act; 

PP.  make-all contracts, execute all pwtentrietnite and do all things: nscesssiys or convenient in 
the exercise of the powers granted in the Eastern Sandoval County Arroyo Flood Control Act, or 
in the performance of the authority's covenants or duties, or in order to secure the payment of its 
securities; provided, no encumbrance, mortgage or other pledge of property, excluding any money, 
of the authority'is created thereby and provided no property, excluding money, of the sina vis is 
liable to be forfeited or taken in payment of such securities; | 

QQ. -have and exercise all rights and powers necessary or incidental to or iil from re 
specific powers granted in the Eastern Sandoval County Arroyo Flood Control Act, which specific 
powers shall not be considered as a limitation upon any power necessary or appropriate to carry 
out the purposes and intent of that act; and 

RR. exercise all or any part or combination of ei powers | prantedc in the Eastern Sandoval 
County Arroyo Flood Control Act. (91 


History: Laws 2007, ch. 99, § 22. Emergency clauses, — Laws 2007, ch. 99, § 104 con- 


tained an emergency. clause and was approved March 30, 
2007. 


72-20-23. Levy and collection of taxes. 


To levy and collect taxes, the board shall determine in each year the amount of money necessary 
to be raised by taxation, taking into consideration other sources of revenue of the authority, and 
shall fix a rate of levy, without limitation as to rate or amount, except for the limitation in Subsec- 
tion I of Section 22 [72-20-22 NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control 
Act and for any constitutional limitation, that, when levied upon the net taxable value, as that’ 
term is defined in the Property Tax Code [Chapter 7,Articles 35 to 33NMSA 1978], of all property 
subject to property taxation within the authority, and together with other revenues, will raise the 
amount required by the authority annually to supply funds for paying expenses of organization 
and the costs of acquiring, improving, equipping, operating and maintaining any project or facil- 
ity of the authority, and promptly to pay in full, when due, all interest on and principal of bonds 
and other securities of the authority, and in the event of accruing defaults or deficiencies, an addi- 
tional levy may be made as provided in Section 24 hes 20-24 NMSA 1978] of thie Eastern Sandoval 
County Arroyo Flood Control Act. 


‘History: Laws 2007, ch. 99, § 23. Emergency clauses, —- Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
gina 


72-20-23.1. Temporary provision; limitation on property taxes on 
excluded land; exceptions for certain authorized debt 
obligations; approval of department of finance and. 
administration. j ftokis 


A. On or, after the effective date of this act, no property taxes shall be levied by the eastern 
Sandoval county arroyo flood control authority on land excluded from the authority pursuant to 
Subsection C of Section 72-20-6 NMSA 1978; provided that: 

_» (1), subject to the provisions of Subsection B of this section, the authority: may lees: taxes 
on the excluded land that are necessary to make debt service and other payments, including, any 
amounts needed for required,reserves, on bonds of the authority: ; 
‘(a) authorized in the 2008 general election, including bonds, authorized but not yet 
issued; or . cri ak ) 
(b); .issued for the purpose of refunding the bonds specified in Subparagraph (a) of this 
paragraph; dt ois 109 5 to" 
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(2) nothing in this act affects property taxes levied by the authority on the excluded land 
for the 2011 tax year; provided that the property tax levy for operational purposes on the excluded 
land for that tax year shall not exceed fifty cents ($.50) for each one thousand dollars ($1,000) of 
net taxable value; and 

(3) the provisions of the Eastern Sandoval County Arroyo Flood Control Act. and other 
state statutes relating to the levying, collection and enforcement of property taxes shall continue 
to apply to the excluded land to the extent necessary to ensure payment of the property taxes au- 
thorized in this subsection. 

B. For the 2012 and subsequent tax years, the authority shall not certify a property tax on land 
excluded pursuant to Subsection C of Section 72-20-6 NMSA 1978 unless the local government 
division of the department of finance and administration determines that the proposed tax is in 
compliance with the provisions of Subsection A of this section. 


History: Laws 2011, ch. 100, § 7. Emergency clauses. — Laws 2011, ch. 100, § 8 con- 
Compiler's notes. — The "effective date of this act" tained an emergency clause and was approved asied 6, 
referred to in Subsection A, means April 6,2011,theeffec- . 2011. ; 


tive date of Laws 2011, ch. 100, § 7. 


72-20-24. Levies to cover deficiencies. 


The board, in certifying annual levies, shall take into account the maturing indebtedness for 
the ensuing year as provided in its contracts, maturing securities and interest on securities, and 
deficiencies and defaults of prior years and shall make ample provision for the payment thereof. 
In case the money produced from such levies, together with other revenues of the authority, is not 
sufficient punctually to pay the annual installments of its contracts or securities, and interest 
thereon, and to pay defaults and deficiencies, the board shall make such additional levies of taxes 
as may be necessary for such purposes, and notwithstanding any limitations, except the limitation 
in Subsection I of Section 22 [72-20-22 NMSA 1978] of the Eastern Sandoval County Arroyo Flood 
Control Act, and any constitutional limitation, such taxes shall be made and continue to be levied 
until the indebtedness of the antbOnAty,4 is SM paid. 


History: tarat 2007, ch. 99,§ 24. °° ; Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
-. 4 $1 tained an emergency clause and was approved March 30, 
2007. 


72-20-25. Sinking fund. 


Whenever any indebtedness has been incurred by the authority, it is lawful for the board to levy 
taxes and to collect revenue for the purpose of creating a reserve fund in such amount as the board 
may determine, which may be used to meet the obligations of the authority, for maintenance and 
operating charges and depreciation, and to provide improvements for the authority. 


History: Laws 2007, ch. 99, § 25. Emergency clauses. — Laws 2007, ch. 99, $ 104 con- 
tained an emergency clause and was 8 apreanert March 30, 
2007. 


72-20-26. Manner of levying and collecting taxes. 


It is the duty of the body having authority to levy taxes within each county to levy the taxes 
provided in Subsection I of Section’22 [72-20-22 NMSA 1978] of the Eastern Sandoval County Ar- 
royo Flood Control Act, and elsewhere in that act. It is the duty of all officials charged with collect- 
ing taxes to collect such taxes at the time and in the form and manner and with like interest and 
penalties as other general (ad valorem) taxes are collected, and when collected, to pay the same to 
the authority. The payment of such collection shall be made monthly to the treasurer of the au- 
thority and paid into the depository thereof to the credit of the authority. All general (ad valorem) 
taxes levied under the Eastern Sandoval County Arroyo Flood Control Act, together with interest 
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thereon and penalties for default in payment thereof, and all costs of collecting the same constitute 
_ until paid a perpetual lien on and against the property taxed, and such lien is on a parity with the 
tax lien of other general (ad valorem) taxes. 


History: Laws 2007, ch. 99, § 26. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
; tained an emergency clause and was approved March 30, 


2007. 


72-20-27. Delinquent taxes. 


If the general (ad valorem) taxes levied are not paid, then delinquent real property shall be sold 
at the regular tax sale for the payment of such taxes, interest and penalties, in the manner pro- 
vided by the statutes of the state for selling real property for the nonpayment of general taxes. If 
there are no bids at the tax sale for the property so offered, the property shall be struck off to the 
county, and the county shall account to the authority in the same manner as provided by law for 
accounting for school, town and city taxes. Delinquent personal property shall be distrained and 
sold as provided by law. 


History: Laws 2007, ch. 99, § 27. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-28. Elections. 


Each biennial election of directors and any other election of the authority, including an election 
to seek approval for the issuance of bonds, shall be conducted pursuant to the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. 


History: Laws 2007, ch. 99, § 28; 2018, ch. 79, § 138. with the election laws of New Mexico". and added "and", 


The 2018 amendment, effective July 1, 2018, provided and after "shall be conducted", deleted "at any time ap- 
that any election of the eastern Sandoval county arroyo proved by the board in accordance with the election laws 
flood control authority be conducted pursuant to the Local of New Mexico. Elections for the issuance of bonds may be 
Election Act; after "election of directors"; deleted "shall be by mail-in ballot pursuant to the procedures set forth in 
conducted at the time of the general election under the the Mail Ballot" and added "pursuant to the Local". 


direction of the Sandoval county clerk and in accordance 


72-20-29. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 72-20- provisions of former section, see the 2017 NMSA 1978 on 


29 NMSA 1978, as enacted by Laws 2007, ch. 99, § 29, NMOneSource.com. 
relating to election resolution, effective July 1, 2018. For ° 


72-20-30. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed '72-20- provisions of former section, see the 2017 NMSA 1978 on 


30 NMSA 1978, as enacted by Laws 2007, ch. 99, § 30, NMOneSource.com. 
relating to conduct of election, effective July 1, 2018. For 


72-20-31. Repealed. 

Repeals. — Laws 2018, ch. 79, § 175 repealed 72-20- provisions of former section, see the 2017 NMSA 1978 on 
31/NMSA 1978, as,enacted.by Laws 2007, ch. 99, §.31, « NMOneSource.com. 
relating to notice of election, effective July 1, 2018. For 


72-20-32. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-20-32 * of former section, see the 2017 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 2007, ch. 99, § 32, relat- Source.com. 
ing to polling places, effective July 1, 2018. For provisions » 
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72-20-33. Repealed. 
Repeals. — Laws 2018, ch, 79, § 175 repealed. 72-20- 


33 NMSA 1978, as enacted by Laws 2007, ch. 99, § 33, 
relating to election supplies, effective July 1, 2018. For 


72-20-34. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 72-20- 
34 NMSA 1978, as enacted by Laws 2007, ch: 99, °§ 34, 


EASTERN SANDOVAL COUNTY ARROYO FLOOD CONTROL ACT 


72-20-38 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 


NMOneSource.com. 
relating to election returns, effective July 1, 2018. For ‘ 


72-20-35. Dissolution of authority. 


If a petition is received pursuant to Section 7.[72-20-7 NMSA 1978] of the Eastern Sandoval 
County Arroyo Flood Control Act denying the board the power to acquire a flood control system or 
if the first proposal for the issuance of bonds fails to receive a favorable vote by a majority of the 
qualified electors voting on the proposal, the board shall proceed to dissolve the authority. 


Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007, 


History: Laws 2007, ch. 99, § 35. 


72-20-36. Filing of dissolution resolution. 


Within thirty days after the effective date of any resolution dissolving the authority, the secre- 
tary shall file a copy of the resolution in the office of the county clerk and shall file an additional 
copy of the resolution in the office of the secretary of state, which filings shall be without fee and be 
otherwise in the same manner as articles of incorporation are required to be filed under the laws 
of the state, , 


Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


History: Laws 2007, ch. 99, § 36. 


72-20-37. Disposition of property, funds and taxes of authority. 


All property and all funds remaining in the treasury of the authority so dissolved shall be sur- 
rendered and transferred to the county in which the authority i is located and shall become a part 
of the general fund of the county. 


History: Laws 2007, ch. 99, § 37. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 


tained an emergency clause and was approved March 30, 
2007. 


72-20-38. Powers of public bodies. 


The governing body of any municipality, federally authorized Indian nation, pueblo or tribe or 
other public body, upon its behalf and in its name, for the purpose of aiding and cooperating in 
the determination of any authority boundary or any project authorized in the Eastern Sandoval 
County Arroyo Flood Control Act, upon the terms and with or without consideration and with or 
without an election, as the governing body determines, may exercise the following powers: 

A. sell, lease, loan, donate, grant, convey, assign, transfer and otherwise dispose to the author- 
ity, sewer facilities or any other property, or any interest therein, appertaining to a flood control 
system; 

B. make available for temporary use or otherwise dispose to the authority of any machinery, 
equipment, facilities and other property, and any agents, employees, persons with professional 
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training, and any other persons, to effect the purposes of the Eastern Sandoval:County Arroyo 
Flood Control Act. Any such property and persons owned or in the employ of any public body while 
engaged in performing for the authority any service, activity or, undertaking authorized in the 
Eastern Sandoval County Arroyo Flood Control Act, pursuant to contract or otherwise, shall have 
and retain all of the powers, privileges, immunities, rights and duties of and shall be deemed to be 
engaged in the service and employment of such public body, notwithstanding such service, activity 
or undertaking is being performed in or for the authority; 

C. enter into any agreement or joint agreement between or among the festecal government, 
the authority and any other public body, or any combination thereof, extending over any period 
not exceeding fifty years, which is mutually agreed thereby, notwithstanding any law to the con- 
trary, respecting action or proceedings appertaining to any power granted in the Eastern Sandoval 
County Arroyo Flood Control Act, and the use or oe beni use of any facilities, project or other property 
authorized in that act; 

D. sell, lease, loan, donate, grant, convey, assign, transfer or pay over to. the authority any fa- 
cilities or any project authorized in the Eastern Sandoval County Arroyo Flood Control Act, or any 
part thereof, or any interest in real or personal property, or any funds available for acquisition, im- 
provement or equipment purposes, including the proceeds of any securities previously or hereafter 
issued for acquisition, improvement or equipment purposes that may be used by the authority in 
the acquisition, improvement, equipment, maintenance or operation of any facilities or project 
authorized in that act; 

E. transfer, grant, convey or assign and set over to the authority any contracts that may have 
been awarded by the public body for the acquisition, improvement or equipment of any project not 
begun or if begun, not completed; 

F. budget and appropriate, and each municipality or other public body is hereby required and 
directed to budget and appropriate, from time to time, general (ad valorem) tax proceeds, and 
other revenues legally available therefor to pay all obligations arising from the exercise of any 
powers granted in the Eastern Sandoval County Arroyo Flood Control Act as such obligations 
shall accrue and become due; 

G. provide for an agency, by any agreement authorized in the Eastern Sandoval County Arroyo 
Flood Control Act, to administer or execute that or any collateral agreement, which agency may be 
one of the parties to the agreement, or a commission or board constituted pursuant to the agreement; 

H. provide that any such agency shall possess the common power specified in the agreement, 
and may exercise it in the manner or according to the method provided in the agreement. Such 
power is subject to the restrictions upon the manner of exercising the power of any one of the con- 
tracting parties, which party shall be designated by the agreement; and 

I. continue any agreement authorized in the Eastern Sandoval County Arroyo Flood Control 
Act for a definite term not exceeding fifty years, or until rescinded or terminated, which agreement 
may provide for the method by which it may be rescinded or terminated by any party. _ 


History: Laws 2007, ch. 99, § 38. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-39. Effects of extraterritorial functions. 


All of the powers, privileges, immunities and rights, exemptions from laws, ordinances and rules, 
all pension, relief, disability, workers' compensation and other benefits that apply to the activity 
of officers, agents or employees of the authority or any such public body when performing their 
respective functions within the territorial limits of the respective public agencies apply to them to 
the same degree and extent while engaged in the performance of any of their functions and duties 
extraterritorially under the Eastern Sandoval County Arroyo Flood Control Act. 


History: Laws 2007, ch. 99, § 39. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
Arye 2007; 
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72-20-40. Forms of borrowing. 


Upon the conditions and under the circumstances set forth in the Eastern Sandoval County Ar- 
royo Flood Control Act, the authority, to carry out the purposes of that act, from time to time may 
borrow money to defray the cost of any project, or any part thereof, as the board may determine 
and issue the following securities to evidence such borrowing: 


A. notes; 

B. warrants; 

C. bonds; 

D. temporary bonds; and 

E. interim debentures. 

History: Laws 2007, ch. 99, § 40. a Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
oi an emergency clause and was approved March 30, 


72-20-41. Issuance of notes. 


The authority is authorized to borrow money without an election in anticipation of taxes or 
other revenues, or both, and to issue notes to evidence the amount so borrowed. 


History: Laws 2007, ch. 99, § 41. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-42. Issuance of warrants. , 


The authority is authorized to defray the cost of any services, supplies, equipment or other ma- 
terials furnished to or for the benefit of the authority by the issuance of warrants to evidence the 
amount due therefor, without an election, in anticipation of taxes or other revenues, or both. 


History: Laws 2007, ch. 99, § 42 Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-43. Maturities of notes and warrants. 


Notes and warrants may mature at such time not exceeding one year from the respective dates 
of their issuance as the board may determine. They shall not be extended or funded except by the 
issuance of bonds or interim debentures in compliance with Section 44 [72-20-44 NMSA 1978] or 
46 [72-20-46 NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control Act. 


History: Laws 2007, ch. 99, § 43. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
' tained an emergency clause and was approved March 30, 
2007. 


72-20-44. Issuance of bonds an debitanrende of debt. =): 


The authority is authorized to borrow money in anticipation of taxes or other revenues, or both, 
and to issue bonds to evidence the amount so borrowed. No bonded indebtedness or any other 
indebtedness not payable in full within one year, except for interim debentures as provided in Sec- 
tions 46 and 89 through 91 [72-20-46, 72-20-89 through 72-20-91 NMSA:1978] of the Eastern San- 
doval County Arroyo Flood Control Act, shall be created by the authority without first submitting 
a proposition of issuing such bonds to the qualified electors of the authority and being approved 
by a majority of such electors voting thereon at an election held for that purpose in accordance 
with Sections 28 through 34 [72-20-28 through 72-20-34 NMSA 1978] of that act and all laws 
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amendatory thereof and supplemental thereto. Bonds so authorized may be issued in one series or 
more and may mature at such time or times not exceeding forty years from their issuance as the 
board may determine. The total of all outstanding indebtedness at any one time shall not exceed 
fifty million dollars ($50, Meals a tee without prior approval of the state legislature. 


History: Laws 2007, ch. 99, § 44. i Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 80, 
2007. 


72-20-45. Issuance of temporary bonds. 


The authority is authorized to issue temporary bonds, pending preparation of definitive bond or 
bonds and exchangeable for the definitive bond or bonds when prepared, as the board may deter- 
mine, Each temporary bond shall set forth substantially the same conditions, terms and provi- 
sions as the definitive bond for which it is exchanged. Each holder of any such temporary security 
shall have all the rights and remedies that the holder would have as a holder of the definitive bond 
or bonds. 


History: Laws 2007, ch..99,§ 45. ' Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 380, 
2007. 


72-20-46. Issuance of interim debentures. 


The authority is authorized to borrow money and to issue interim debentures evidencing "con- 
struction" or short-term loans for the acquisition or improvement and equipment of the flood con- 
trol system or any project in supplementation of long-term financing and the issuance of bonds 
as provided in Sections 89 through 91 [72-20-89 through 72-20-91. NMSA 1978] of the Eastern 
Sandoval County Arroyo Flood Control Act. 


History: Laws 2007, ch. 99, § 46. Emergency clauses, — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-47. Payment of securities. 


All securities issued by the authority shall be authorized by‘resolution. ;The authority may 
pledge its full faith and credit for the payment of any securities authorized in the Eastern San- 
doval County Arroyo Flood Control Act, the interest thereon, any prior redemption premium or 
premiums and any charges appertaining thereto. Securities may constitute the direct and general 
obligations of the authority. Their payment may be secured by a specific pledge of tax proceeds 
and other revenues of the authority as the board may determine. 


History: Laws 2007, ch. 99, § 47. : Emergency clauses. — Laws 2007, ch. 99, § 104 con- 


tained an emergency clause and was approved March 30, 
2007, 


72-20-48. Additionally secured securities. . 


The board, in connection with Sach additionally secured securities, in the resolution authorizing 
their issuance or other instrument appertaining thereto, may pledge all or a’portion of such rev- 
enues, subject to any prior pledges; as additional security for such payment of such securities, and 
at its option may deposit such revenues in a fund created to pay the securities or created to secure 
Sop eabage fs spe sree rd ) 


History; Laws 2007, ch, 99, § 48, . - Emergency clauses.'— Laws 2007, ch.99, § 104 con- 
. tained an emergency clause and was approved March 80, 
2007. 
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72-20-49. Pledge of revenues. 


Any such revenues pledged directly or as additional security for the payment of securities of 
any one issue or series, which revenues are not exclusively pledged therefor, may subsequently be 
pledged directly or as additional security for the payment of the securities of one or more issue or 
series subsequently authorized. 


History: Laws 2007, ch. 99, § 49. . Emergency clauses, — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-50. Ranking among different issues. 


All securities of the same issue or series shall, subject to the prior and superior rights of out- 
standing securities, claims and other obligations, have a prior, paramount and superior lien on 
the revenues pledged for the payment of the securities over and ahead of any lien thereagainst 
subsequently incurred of any other securities; provided, however, the resolution authorizing, or 
other instrument appertaining to, the issuance of any securities may provide for the subsequent 
authorization of bonds or other securities the lien for the payment of which on such revenues is 
on a parity with the lien thereon of the subject securities upon such conditions and subject to such 
neg as the resolution or other instrument may provide. 


History: Laws 2007, ch. 99, § 50. Emergency clauses. —.Laws 2007, ch: 99, §:104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-51. Ranking among securities of same issue. 


All securities of the same issue or series shall be equally and ratably secured without priority by 
reason of number, date of maturity, date of securities, of sale, of execution or of delivery, by a lien 
on such revenues in accordance with the provisions of the Eastern Sandoval County Arroyo Flood 
Control Act and the resolution authorizing, or other instrument appertaining to, such securities, 
except to the extent such resolution or other instrument otherwise expressly provides: 


History: Laws 2007, ch. 99, § 51. A yea Emergency clauses, — Laws 2007, ch. 99, § 104 con- 
tained an apo ew clause hae was approved March 30, 
2007. 


72-20- 52. Payment recital in securities. 


Rach security issued under the Eastern Sandoval County Arroyo Flood Control Act shall recite 
in substance that the security and the interest on that security are payable solely from the rev- 
enues or other money pledged to the payment of those revenues. Securities specifically pledging 
the full faith and credit of the authority for their payment shall so state. 


History: Laws 2007, ch. 99, § 52. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-53. Incontestable recital in securities. _ 


Any resolution authorizing, or other instrument appertaining to, any securities under the East- 
ern Sandoval County Arroyo Flood Control Act may provide that each security authorized by such 
a resolution shall recite that it is issued under authority of that act. Such recital shall conclu- 
sively impart full compliance with all of the provisions of the Eastern Sandoval County Arroyo 
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Flood Control Act, and all securities issued containing such recital shall be incontestable for any 
cause whatsoever after their delivery for value. 


History: Laws 2007, ch. 99, § 53. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. ; 


72-20-54. Limitations upon payment of securities. 


The payment of securities shall not be secured by an encumbrance, mortgage or other pledge of 
property of the authority, except for revenues, income, tax proceeds and other money pledged for 
the payment of securities. No property of the authority, subject to such exception, shall be liable to 
be forfeited or taken in payment of the securities. 


History: Laws 2007, ch. 99, § 54. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-55. Limitations upon incurring any debt. 


Nothing in the Eastern Sandoval County Arroyo Flood Control Act shall:be construed as creat- 
ing or authorizing the creation of an indebtedness on the part of any municipality or other public 
body included in the authority or elsewhere located. 


History: Laws 2007, ch. 99, § 55. 


72-20-56. Security details. © 


Any securities. authorized to be issued in the Eastern Sandoval County Arroyo Flood Control Act 
shall bear the date or dates, shall be in the denomination or denominations, shall mature at the time 
or times but in no event exceeding forty years from their date or any shorter limitation provided in 
that act, shall bear interest that may be evidenced by one or two sets of coupons, payable annually or 
semiannually, except that the first coupon or coupons, if any, appertaining to any security may rep- 
resent interest for any period not in excess of one year, as may be prescribed by resolution or other 
instrument; and the securities and any coupons shall be payable in the medium of payment at any 
banking institution or other place or places within or without the state, including but not limited to 
the office of the treasurer of the county in which the authority is located wholly or in part, as deter- 
mined by the board, and the securities at the option of the board may be in one or more series, may 
be made subject to prior redemption in advance of maturity in the order or by lot or otherwise at the 
time or times without or with the payment of the premium or premiums not exceeding six percent of 
the principal amount of each security so redeemed, as determined by the board. 


History: Laws 2007, ch, 99, § 56, ) Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
, tained an emergency clause and was approved March 30, 
2007. 


72-20-57. Capitalization of costs. 


Any resolution authorizing the issuance of securities or other instrument appertaining thereto 
may capitalize interest on any securities during any period of construction or other’ acquisition 
estimated by the board and one year thereafter and any other cost of any project by providing for 
the payment of the amount capitalized from the proceeds of the securities. 


History: Laws 2007, ch. 99, § 57. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
x tained an emergency clause and was approved March 30, 
2007. 
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72-20-58. Other security details. 


Securities may be issued in such manner, in such form, with such recitals, terms, covenants and 
conditions and with such other details as may be provided by the board in the resolution authoriz- 
ing the securities, or other instrument appertaining thereto, except as otherwise provided in the 
Eastern Sandoval County Arroyo Flood Control Act. 


History: Laws 2007, ch. 99, § 58. Emergency clauses. — Laws 2007, ch. 99, §.104 con- 


tained an emergency clause and was approved March 30, 
2007. 


72-20-59. Reissuance of securities. 


Any resolution authorizing the issuance of securities; or any other instrument appertaining 
thereto may provide for their reissuance in other denominations in negotiable or nonnegotiable 
form and otherwise in oe manner and form as the board may ch ap 


History: Laws 2007, ch. 99,§59. ©. patina eaneys clauses. — Laws 2007, ch. 99, § 104 con- 


tained an emergency clause and was approved March 30, 
2007. 


72-20-60. Negotiability. 


Subject to the payment provisions specifically provided in the Eastern Sandoval County Arroyo 
Flood Control Act, the notes, warrants, bonds, any interest coupons thereto attached, temporary 
bonds and interim debentures shall be fully negotiable within the meaning of and for all the pur- 
poses of the Uniform Commercial Code [Chapter 55 NMSA 1978], except as the. board may oth- 
erwise provide. Each holder of such security, or of any coupon appertaining thereto, by accepting 
such security or coupon shall be conclusively deemed to have agreed that such security or coupon, 
except ‘as otherwise provided, is and shall be fully negotiable within the meaning and for all pur- 
poses of the Uniform Commercial Code. | 


History: Laws 2007, ch. 99, § 60. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved. March 30, 
2007. 


72-20-61. Single guide! re 


Notwithstanding any other provision of law, the board! in any proceedings authorizing securities 
under the Eastern Sandoval County Arroyo Flood Control Act: 

A.. may provide for the initial issuance of one or ‘more securities, in this section called "bond", 
aggregating the amount of the entire issue'‘or a designated portion thereof; 

B. may make such provision for installment payments of the principal amount of any such 
bond as it may consider desirable; ° 

C. may provide for the making of any such bond payable to bearer or otherwise, faentrahle as 
to principal or as to both principal and interest, and where interest accruing thereon is not repre- 
sented by interest coupons, for the endorsing of payments of interest on such bonds; and 

D. may further make provision in any such proceedings for the manner and circumstances in 
and under which any such bond may in the future, at the request of the holder thereof, be con- 
verted into securities of smaller denominations, which securities of smaller denominations may in 
turn be either coupon bonds or bonds registrable as to principal or principal and interest or both. 


History: Laws 2007, ch. 99, § 61. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 
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72-20-62. Lost or destroyed securities. 


If lost or completely destroyed, any security may be reissued in the form and tenor of the lost or 
destroyed security upon the owner furnishing to the satisfaction of the board: . 

A. proof of ownership; 

B. proof of loss or destruction; 

C. asurety bond in twice the face amount of the security and any coupons; and 

D. payment of the cost of preparing and issuing the new security. , 


History: Laws 2007, ch. 99, § 62. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-63. Execution of securities. 


Any security shall be executed in the name of and on behalf of the authority and signed by the 
chair, with the seal of the authority affixed thereto and attested by the secretary, except for securi- 
ties issued in book entry or similar form without the delivery of physical securities: 


History: Laws 2007, ch. 99, § 63. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-64. Interest coupons. 


Except for any bonds that are registrable for payment of interest, interest coupons payable to 
bearer and appertaining to the bonds shall be issued. and shall bear the original or facsimile sig- 
nature of the chair. 


History: Laws 2007, ch. 99, § 64. Emergency clauses. — Laws 2007, ch.'99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-65. Facsimile signatures. 


Any of the officers, after filing with the secretary of state the officer's manual signature certified 
by the officer under oath, may execute or cause to be executed with a facsimile signature in lieu 
of the officer's manual signature any security authorized in the Eastern Sandoval County Arroyo 
Flood Control Act; provided that such a filing is not a condition of execution with a facsimile sig- 
nature of any interest coupon, and provided that at least one signature required or permitted to 
be placed on each such security, excluding any interest coupon, shall be manually subscribed. An 
officer's facsimile signature has the same legal effect as the officer's manual signature. 


History: Laws 2007, ch. 99, § 65. Emergency clauses. — Laws 2007, ch. -99, § 104 con- 
. tained an emergency clause and was approved March 30, 


2007. 


72-20-66. Rueaimaile seal. 


The secretary may cause the seal of the authority to be printed, engraved, stamped or otherwise 
placed in facsimile on any security. The facsimile seal has the same legal effect as the impression 
of the seal. 


History: Laws 2007, ch. 99, § 66. Emergency clauses, — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 
370 


© 2022 State of New,Mexico. New Mexico Compilation Commission. All rights reserved. 


\ 


72-20-67 EASTERN SANDOVAL COUNTY ARROYO FLOOD CONTROL ACT 72-20-71 


72-20-67. Signatures of predecessors in office. 


The securities and any coupons bearing the signatures of the officers in office at the time of the 
signing shall be the valid and binding obligations of the authority, notwithstanding that before the 
delivery thereof and payment therefor; any or all of the persons whose signatures appear on those 
securities or coupons shall have ceased to fill their respective offices. 


History: Laws 2007, ch. 99, § 67. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
i tained an emergency clause and was approved March 30, 
2007. 


72-20-68. Facsimile signatures of predecessors. 


Any officer authorized or permitted in the Eastern Sandoval County Arroyo Flood Control Act to 
sign any security or interest coupon, at the time of its execution and of the execution of a signature 
certificate, may adopt as and for the officer's own facsimile signature the facsimile signature of the 
officer's predecessor in office in the event that such facsimile signature appears upon the security 
or coupons appertaining thereto, or upon both the security and such coupons. 


History: Laws 2007, ch. 99, § 68. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 


tained an emergency clause and was approved March 30, 
2007. 


72-20-69. Repurchase of securities. 


The securities may be repurchased by the authority out of any funds ‘available for such purpose 
from the project to which they pertain at a price of not more than the principal amount thereof and 
accrued interest, plus the amount of the premium, if any, that might, on the next redemption date 
of such securities, be paid to the holders thereof if such securities should be called for redemption 
on such date pursuant to their terms, and all securities so repurchased shall be canceled. 


History: Laws 2007, ch. 99, §'69. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
. tained an emergency clause and was approved March 30, 
2007. 


72-20-70. Customary provisions. 


The resolution authorizing the securities or other instrument appertaining thereto may contain 
any agreement or provision customarily contained in instruments securing securities, including 
without limiting the generality of the foregoing, covenants designated in Section 76 [72-20-76 
NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control Act. 


History: Laws 2007, ch. 99, § 70. Emergency clauses. — Laws 2007, ch..99, § 104 con- 


tained an emergency clause and was approved March 30, 
2007. 


72-20-71. Sale of securities. . 


Any securities authorized in the Eastern Sandoval County Arroyo Flood Control Act, except 
for warrants not issued for cash and except for temporary bonds issued pending preparation of 
definitive bond or bonds, shall be sold at public or private sale at, above or below par at a net effec- 
tive interest rate not exceeding the maximum net effective interest rate permitted by the Public 
Securities Act [6-14-1 through 6-14-3 NMSA 1978], as amended and supplemented by the Eastern 
Sandoval County Arroyo Flood Control Act. 


History: Laws 2007, ch. 99, § 71. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
| . tained an emergency clause and was approved March 30, 
2007: 
371 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


72-20-72 WATER LAW ©? . . 72-20-76 


72-20-72. Sale discount or commission prohibited. 


No discount, except as provided by the Eastern Sandoval County Arroyo Flood:Control Act, or 
commission shall be allowed or paid ‘on or for any security sale to any purchaser or bidder, directly 
or indirectly, but nothing contained in that act shall be:construed as prohibiting the board from 
employing legal, fiscal, engineering and other expert services in connection with any project or 
facilities authorized in that act and with the authorization, issuance and sale of securities. 


History: Laws 2007, ch. 99, § 72, (089 Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
! tained an emergency clause and was approved March 30, 
2007. 


72-20-73. Application of proceeds. 


All money received from the issuance of any securities authorized in the Eastern Sandoval 
County Arroyo Flood Control Act shall be used solely for the purpose for which issued and the 
cost of any project thereby delineated. Any accrued interest and any premium shall be applied to 
the payment of the interest on, or the principal of, the securities, or both interest and principal, or 
shall be deposited in a reserve therefor, as the board may determine. 


History: Laws 2007, ch. 99, § 73. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-74. Use of unexpended proceeds. 


Any unexpended balance of such security proceeds remaining after the completion of the,acqui- 
sition. or improvement and equipment of.the project or the completion of the purpose for which, 
such securities were issued shall be paid immediately into the fund created for the payment of the 
principal of such securities and shall be used therefor, subject to the provisions as to the times and 
methods for their payment as. stated in the securities and the proceedings authorizing or other- 
wise appertaining to their issuance, or so paid into a reserve therefor. 


History: Laws 2007, ch. 99, § 74. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and.was approved*March 30; 
2007. 


72-20-75. Validity anwerecked by use of proceeds. 


The validity of such securities shall not be dependent on nor absctid by the validity or paren’ 
ity of any proceedings relating to the acquisition or improvement and equipment of the project or 
the proper completion of any project for ‘which the securities are issued. The purchaser or pur- 
chasers of the securities shall in no manner be responsible for the application of the proceeds of 
the securities by the authority or any of its officers, agents and employees. 


History: Laws 2007, ch. 99, § 75. | Emergency clauses, — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. ! 


72-20-76. Covenants in security proceedings. 


Any resolution or trust indenture authorizing the issuance of securities or, any other instru- 
ment appertaining thereto may contain covenants and other provisions, notwithstanding such 
covenants and provisions may limit the exercise of powers conferred by the Eastern Sandoval 
County Arroyo Flood Control Act, in order to secure the payment of such securities in agreement 
with the holders and owners of such securities, as the board may determine, including without 
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limiting the generality of the foregoing, all such acts and things as may be necessary or convenient 
or desirable in order to secure the authority's securities, or in the discretion of the board tend to 
make the securities more marketable, notwithstanding that such covenant, act or thing’ may not 
be enumerated in that act, it being the intention of that act to give the authority power to do all 
things in the issuance of securities and for their security except as specifically limited in'that act. 


History: Laws 2007, ch. 99, § 76. i Emergency clauses. — Laws 2007, ch. 99) § 104 con- 
tained an emergency clause. and was‘approved March 30, 
2007. 


72-20-77. Remedies of security holders. 


Subject to any contractual limitations binding upon the holders of any issue or series of securi- 
ties, or trustee therefor, including the restriction of the,exercise of any remedy to a specified. pro- 
portion, percentage or number of such holders, and subject to any prior or superior rights of others, 
any holder. of securities, or trustee therefor, shall have the right and power for the equal benefit 
and protection of all holders of securities similarly situated:, 

A.| by-mandamus or other suit,action or proceeding at law or in equity rie dies the holder's 
rights against the authority and the board and. any of its officers, agents and employees, and. to 
require and compel the authority or the board or any such officers, agents or employees to perform 
and carry out its and their duties,.obligations or other commitments under the Eastern Sandoval 
County Arroyo Flood: Control Act and its and their covenants and agreements with the holder of 
any security; 

B. by action or suit in equity to require the authority and the board to account as if they, were 
the trustee of an express trust; 

C. by action or suit in equity to have appointed a receiver, erhich receiver may sata naa take 
possession of any system or project or services revenues from which are pledged for the payment of 
the securities, prescribe sufficient fees derived from the operation thereof, and collect, receive and 
apply all revenues or other money pledged for the payment of the securities in the same manner as 
the authority itself might do in accordance with the obligations of the authority; and 

D. by action or suit.in equity to enjoin any acts or things that may be unlawful or in violation 
of the alge of the holder of any apie til and to eg thereupon. 


History: Laws 2007, ch. 99, '§ 77. Emergency clauses. — Laws 2007, ch: 99, § 104 con- 


tained an emergency clause‘and was approved: March 30, 
2007. 


72-20-78. Limitations upon liabilities. 


Neither the directors nor any person executing securities issued under the Eastern Sandoval 
County Arroyo Flood Control Act shall be liable personally on the securities by reason of the issu- 
ance thereof. Securities issued pursuant to the Eastern Sandoval County Arroyo Flood Control 
Act shall not be in,any way a debt or liability of the state or of any municipality or-other public 
body and shall not create or constitute any indebtedness, liability or obligation of the state or of 
any such municipality or other public body, either legal; moral or otherwise, and nothing contained 
in that act shall be construed to authorize the authority to incur any indebtedness on behalf of or 
in any way to obligate the state or any municipality or other public body, except the authority and 
except as otherwise expressly stated or necessarily implied in that act. 


History: Laws 2007, ch. 99, § 78. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
a 4 i 
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72-20-79. Cancellation of paid securities.. 


Whenever the treasurer shall redeem and pay any of the securities issued under the provisions 
of the Eastern Sandoval County Arroyo Flood Control Act, the treasurer shall cancel the same by 
writing across the face thereof or stamping thereon the word "paid", together with the date of its 
payment, sign the treasurer's name thereto and transmit the same to the secretary, taking the sec- 
retary's receipt therefor, which receipt shall be filed in the records of the authority. The secretary 
shall credit the treasurer on the secretary's books for the amount so paid. 


History: Laws 2007, ch. 99, § 79. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 


-, tained an emergency clause and was approved March 30, 
2007, 


72-20-80. Interest after maturity. 


‘No interest shall accrue on any security in the Eastern Sandoval County Arroyo Flood Control 
Act authorized after it becomes due and payable; provided 'that funds for the payment of the prin- 
cipal of and the interest on the security and any prior redemption premium due are available to 
the paying agent for such payment ips ns default. . 


cHidtory: Laws 2007, ch. 99, $'80. ‘, (Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained-an emergency clause and was approved March 30, 
2007. 


72- 20-81. Refunding bonds. 


Any bonds issued under the Eastern Sandoval County Arroyo Flood Control Act may te re- 
funded, without an election, but subject to provisions concerning their payment and to any other 
contractual limitations in the proceedings authorizing their issuance or otherwise appertaining 
thereto, pursuant to a resolution or resolutions to be adopted by the board in the manner provided 
in that act for the issuance of other securities, to refund, pay or discharge all or any part of the 
authority's outstanding bonds, heretofore or hereafter issued, including any interest thereon in 
arrears or about to become due, or for the purpose of reducing interest costs or effecting other 
economies or of modifying or eliminating restrictive contractual limitations appertaining to the 
issuance of additional bonds or any project, or any combination thereof. 


History: Laws 2007, ch. 99, § 81. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was.approved March 30, 
2007. 


72-20-82. Method of i issuance. 


Any bonds issued for safturidines purposes may either be delivered in exchange for the outstand- 
ing bonds authorized ‘to be refunded or may be sold as provided: in the Eastern See oile. County 
Arroyo Flood Control:Act for the’sale of other bonds. 


‘History: Laws 2007, ch..99, § 82. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-83. Limitations upon isstiance. 


No bonds may be refunded under the Eastern Sandoval County Arroyo Flood Control Act unless 
the holders of the bonds voluntarily surrender them for exchange or payment or unless they either 
mature or are callable for prior redemption under their terms within ten years from the date of is- 
suance of the refunding bonds. Provision shall be made for paying the bonds within that period of 
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time. No maturity of any bonds refunded may be extended over fifteen years nor may any interest 
on the bonds be increased to any coupon rate exceeding the maximum net effective interest rate 
permitted by the Public Securities Act [6-14-1 through 6-14-38 NMSA 1978]. The principal amount 
of the refunding bonds may exceed the principal amount of the refunded bonds if the aggregate 
principal and interest costs of the refunding bonds do not exceed such unaccrued costs of the bonds 
refunded. The principal amount of'the refunding bonds may also be less than or the same as the 
principal amount of the bonds refunded so long as provision is duly and sufficiently made for their 


payment. 


History: Laws 2007, ch. 99, § 83. ‘ Emergency clauses. — Laws 2007, ch. 99, § 104 con- 


tained an mae ek: clause and was approved March 30, 
2007. 


72-20-84. Use of refunding bond proceeds. 


The proceeds of refunding bonds shall either be immediately applied to the retirement of the 
bonds to be refunded or be placed in escrow to be applied to the payment of the bonds upon their 
presentation; provided, however, any accrued interest and any premium appertaining to a sale of 
refunding bonds may be applied to the payment of the interest or the principal or both interest and 
principal or may be deposited in a reserve therefor as the board may determine. The escrow shall 
not necessarily be limited to refunding bond proceeds but may include other money made avail- 
able for such purpose. Any escrowed proceeds pending such use may be invested or reinvested in 
federal securities. Escrowed proceeds and investments, together with any interest to be derived 
from any such investment, shall be in an amount at all times sufficient as to principal, interest, 
any prior redemption premium due and any charges of the escrow agent payable therefrom to pay 
the bonds refunded as they become due at their respective maturities or due at designated prior 
redemption date or dates upon which the board shall exercise a prior redemption option. Upon 
establishment of an escrow in accordance with this section, the refunded bonds payable therefrom 
no longer constitute outstanding indebtedness of the authority. 


History: Laws 2007, ch. 99, § 84 Emergency clauses. — Laws 2007, ch. 99, §'104 con- 
tained an emergency clause and was approved March 30, 
2007: 


72-20-85. Payment of refunding bonds. | 


‘Refunding revenue bonds may be made payable from any revenues derived from the operation 
of the flood control system or any project, notwithstanding the pledge of such revenues for the 
payment of the outstanding bonds issued by the authority that are to be refunded is-thereby modi- 
fied. Any refunding revenue bonds shall not be made payable from taxes unless the bonds nies 
refunded are payable from taxes. 


History: Laws 2007, ch. 99, § 85. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-86. Combination of refunding and other bonds. 


Bonds for refunding and bonds’ for any other purpose or purposes authorized in the Eastern 
Sandoval County Arroyo Flood Control Act may be issued separately or issued in combination in 
one series or more. 


History: Laws 2007, ch. 99, § 86. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
: ; tained an emergency clause and was.approved March 30, 
. 2007... 
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72-20-87. Supplemental provisions. 


Except as specifically provided or necessarily implied in the Eastern Sandoval County Arroyo 
Flood,Control Act, the relevant,provisions of that act pertaining to bonds generally shall be equally 
applicable in the authorization and issuance of refunding bonds, including their terms and-secu- 
rity, the bond resolution, trust indenture, taxes and service charges and other aspects of the bonds. 


History: Laws 2007, ch. 99, § 87. | Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-88. Board's determination final. 


The determination of the board that the limitations imposed upon the issuance of refunding 
bonds under the Eastern Sandoval County Arroyo Flood Control Act have been met shall be con- 
clusive in the absence of fraud or anDURaRY and gross abuse of discretion. 458) 


History: Laws 2007, ch. 99, § 88. y Emergency clauses. — Laws, 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-89. Issuance of interim debentures and pledge of bonds as 
collateral security. 


Notwithstanding any limitation or other provision in the Eastern Sandoval County Arroyo Flood 
Control Act, whenever a majority of the qualified electors of the authority voting on a proposal to 
issue bonds has authorized the authority to issue bonds for any purpose authorized in that act, the 
authority is authorized to borrow money without any other election in anticipation of taxes, the 
proceeds of the bonds or any other revenues of the authority, or any combination thereof, and to 
issue interim debentures to evidence the amount so borrowed. Interim debentures may mature at 
such time not exceeding a period of time equal to the estimated time needed to effect the purpose 
for which the bonds are so authorized to be issued, plus two years, as the board may determine. 
Except as otherwise provided in this section and in Sections 90 and 91 [72-20-90 and 72-20-91 
NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control Act, interim debentures shall 
be issued as provided in that act for securities in Sections 47 through 80 [72-20-47 through 72-20- 
80 NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control Act. Taxes, other revenues 
of the authority, including without limiting the generality of the foregoing proceeds of bonds to be 
thereafter issued or reissued or bonds issued for the purpose of securing the payment of interim 
debentures may be pledged for the purpose of securing the payment of the interim debentures. 
Any bonds pledged as collateral security for the payment of any interim debentures shall mature 
at such time as the board may determine, but in no event exceeding forty years from the date of 
either any of such bonds or any of such interim debentures, whichever date is earlier. Any such 
bonds pledged as collateral security shall not be issued in an aggregate principal amount exceed- 
ing the aggregate principal amount of the interim debenture secured by a pledge of such bonds 
nor shall they bear interest at any time which with any interest accruing at the same time on the 
interim debenture so secured exceeds six percent per year. 


History: Laws 2007, ch. 99, § 89. | Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-90. Interim debentures not to be extended. 


No interim debenture issued pursuant to the provisions of Section 89 [72-20-89 NMSA 1978] of 
the Eastern Sandoval County Arroyo Flood Control Act shall be extended or funded except by the 
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issuance or reissuance of a bond or bonds in compliance with Section 91 [72-20-91 NMSA 1978] of 
that act. 


History: Laws 2007, ch. 99, § 90. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-91. Funding. 


For the purpose of funding any interim debenture or interim debentures, any bond or bonds 
pledged as collateral security to secure the payment of such interim debenture or interim deben- 
tures may be reissued without an election, and any bonds not previously issued but authorized 
to be issued at an election for a purpose the same as or encompassing the purpose for which the 
interim debentures were issued may be issued for such a funding. Any such bonds shall mature 
at such time as the board may determine, but in no event. exceeding forty years from the date of 
either any of the interim debentures so funded or any of the bonds so pledged as collateral security, 
whichever date is earlier. Bonds for funding, including but not necessarily limited to:any such 
reissued bonds, and bonds for any other purpose or purposes authorized in the Eastern Sandoval 
County Arroyo Flood Control Act may be issued separately or issued in combination in one series 
or more. Except as otherwise provided in Sections 89 and 90 [72-20-89 and 72-20-90 NMSA 1978] 
of the Eastern Sandoval County Arroyo Flood Control Act and in this section, any such funding 
bonds shall be issued as is provided for refunding bonds in Sections 81,:82, 84, 85, 87 and 88 [72- 
20-81, 72-20-82, 72-20-84, 72-20-85, 72-20-87 and 72-20-88 NMSA 1978] of that act and provided 
for securities in Sections 47 through 80 [72-20-47 through 72-20-80 NMSA 1978] of that act. 


History: Laws 2007, ch. 99, § 91. . Emergency clauses. — Laws 2007, ch. 99, § 104 con- 


tained an emergency clause and was approved March 30, 
2007. 


72-20-92. Publication of resolution or proceedings. 


In its discretion, the board may provide for the publication once in full of either any resolution 
or other proceedings adopted by the board ordering the issuance of any securities or, in the al- 
ternative, of notice thereof, which resolution, other proceedings or notice so published shall state 
the fact and date of such adoption and the place where such resolution or other proceedings have 
been filed for public inspection and also the date of the first publication of such resolution, other 
proceedings or notice and also state that any action or proceeding of any kind or nature in any 
court questioning the validity of the creation and establishment of the authority, or the validity or 
proper authorization of securities provided for by the resolution or.other proceedings, or the valid- 
ity of any covenants, agreements or contracts provided for by the resolution or other proceedings, 
shall be commenced within sixty days after the first publication of'such resolution, other proceed- 
ings or notice, .. . [ors | 


History: Laws 2007, ch. 99, § 92. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 


2007. 


72-20-93. Failure to contest legality constitutes bar. 


If no such action or proceedings are commenced or instituted within sixty days after the first 
publication of such resolution, other proceedings or notice, then all residents and taxpayers and 
owners of property in the authority and all public bodies and all other persons whatsoever shall 
be forever barred and foreclosed from instituting or commencing any action or proceeding in any 
court or from pleading any defense to any action or proceedings questioning the validity of the 
creation and establishment of the authority, the validity or proper authorization of such securities 
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or the validity of any such covenants, agreements or contracts. The securities, covenants, agree- 
ments and contracts shall be conclusively deemed to be valid and binding obligations in accor- 
dance with their terms and tenor. 


History: Laws 2007, ch. 99, § 93. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 


tained an emergency clause and was approved March 30, 


2007. 


72- 20-94. Confirmation of contract proceedings. 


In its discretion, the board may file a petition at any time in the district court in and fort any 
county in which the authority is located wholly or in part, praying a judicial examination and de- 
termination of any power conferred or of any tax or rates or charges: levied or of any act, proceed- 
ing or contract of the authority, whether or not the contract has been executed, including proposed 
contracts for the acquisition, improvement, equipment, maintenance, operation or disposal of any 
project for the authority. Such petition shall set forth the facts whereon the validity of such power, 
assessment, act, proceeding or contract is founded and shall be verified by the chair of the board. 
Such action shall be in the nature of a proceeding in rem, and jurisdiction of all parties interested: 
may be had by publication and posting as provided in the Eastern Sandoval County Arroyo Flood 
Control Act. Notice of the filing of the petition shall be given by the clerk of the court, under the 
seal thereof, stating in brief outline the contents of the petition and showing where a full copy of 
any contract therein mentioned may be examined. The notice shall be served by publication in at 
least five consecutive issues of a weekly newspaper of general circulation published in the county 
in which the principal office of the authority is located, and by posting the same in the office of the 
authority at least thirty days prior to the date fixed in the notice for the hearing on the petition. 
Jurisdiction shall be complete ‘after such publication and posting. Any owner of property in the 
authority or person interested in the contract or proposed contract or in the premises may appear 
and move to dismiss or answer the petition at any time prior to the date fixed for the hearing or 
within such further time as may be allowed by the court, and the petition shall be taken as con- 
fessed by all persons who fail so to appear. 


History: Laws 2007, ch. 99, § 94. Emergency clauses. — Laws 2007, ch. 99, § 104'con- 
tained an emergency clause and was approved March 30, 
2007, , 


72-20-95. Review and judgment of court. 


« The petition and notice shall be sufficient to give the court jurisdiction, and upon hearing the 
court shall examine into and determine all matters'and things affecting the question submitted, 
shall make such findings with reference thereto and render such judgment and decree thereon as 
the case warrants. Costs may be divided or apportioned among any. contesting parties in the dis- 
cretion of the trial court. Review of the judgment of the court may be had as in other similar cases, 
except that such review shall be applied for within thirty days after the time of the rendition of 
such judgment or within such additional time as may be allowed by the court within thirty days. 
The rules of civil procedure shall govern in matters of pleading and practice where not otherwise 
specified in the Eastern Sandoval County Arroyo Flood Control Act. The court shall disregard any 
error, irregularity or omission that oes 2 not affect the Oe No of the pera 


History: Laws 2007, ch. 99, § 95. ‘mSt ehty clauses. — Laws 2007, ch. 99, 104 con- 


Cross references, — For rules of civil procedure for tained an emergency clause and was approved March 30, 
the district courts. see 1-001 NMRA. 2007. 
; 
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72-20-96 EASTERN SANDOVAL COUNTY ARROYO FLOOD CONTROL ACT 72-20-100 


72-20-96. Purpose of tax exemptions. 


The effectuation of the powers authorized in the Eastern Sandoval County Arroyo Flood Con- 
trol Act shall and will be in»all respects for the benefit of the people of the state, including but 
not necessarily limited to those residing in the authority exercising any power under that. act, for 
the improvement of their health and living conditions and for the increase of their commerce and 
prosperity. 


History: Laws 2007, ch. 99, § 96. _ Emergency clauses, — Laws 2007, ch; 99, §. 104 con- 
{ ; tained an emergency clause and was approved March 30, 
2007. 


72-20-97. Property exempt from general taxes. 


The authority shall not be required to pay any general (ad valorem) taxes upon any property 
appertaining to any project authorized in the Eastern Sandoval County Arroyo Flood Control Act 
and acquired within the state nor the authority's interest therein. 


History: Laws 2007, ch. 99, § 97. Emergency clauses. — Laws 2007; ch: 99,§ 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-98. Securities and income therefrom exempt. 


Securities issued under the Eastern Sandoval County Arroyo Flood Control Act and the income 
therefrom shall forever be and remain free and exempt from taxation by the state, the authority 
and any other public body, except transfer, inheritance and estate taxes. 


History: Laws 2007, ch. 99, § 98. Emergency clauses. — Laws 2007 , ch, 99, § 104 con- 
‘ _tained,an emergency clause and; was approved March 30, 
2007. 


72-20-99. Freedom from judicial process. 


. Execution or other judicial process shall not issue against any property of the authority autho- 
rized:in the Hastern Sandoval County Arroyo Flood Control Act, nor shall any judgment against 
the authority be a charge or lien upon its property. 


History: Laws 2007, ch. 99, § 99. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 


72-20-100. Resort to judicial process. 


Section 99 [72-20-99 NMSA 1978] of the Eastern Sandoval County Arroyo Flood Control Act 
does not apply to or limit the right of the holder of any security, the holder's trustee or any as- 
signee of all or part of the holder's interest, the federal government when it is a party to any con- 
tract with the authority, and any other obligee under that act to foreclose, otherwise to enforce, 
and to pursue any remedies for the enforcement of any pledge or lien given by the authority on the 
proceeds of taxes, service charges or other revenues. 


History: Laws 2007, ch. 99, § 100. Emergency clauses. — Laws 2007, ch. 99, § 104 con- 
tained an emergency clause and was approved March 30, 
2007. 
379 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


72-20-101 WATER LAW ) 72-20-103 


72-20-101. Legal investments in securities. 


It shall be legal for the state and any of its agencies, departments, instrumentalities, corpo- 
rations or political subdivisions or any political or public corporation, any bank, trust.company, 
banker, savings bank or institution, any building and loan association, savings and loan associa- 
tion, investment company.and any other person carrying on a banking or investment business, any 
insurance company, insurance association or any other person carrying on an insurance business 
and any executor, administrator, curator, trustee or any other fiduciary to invest funds or money 
in their custody in any of the securities authorized to be issued pursuant to the provisions of the 
Eastern Sandoval County Arroyo Flood Control Act. Such securities shall be authorized security 
for all public deposits. Nothing contained in this section with regard to legal investments shall be 
construed as relieving any public ae or other person of any duty of exercising reasonable care in 
selecting securities. ‘ .Y 


History: Laws 2007, ch. 99, § 101. . Emergency clauses, — Laws 2007, ch.-99, § 104 con- 
Vy tained'an emergency clause and was approved ‘March 30, 
2007, 


72-20-102. Open Meetings Act. 


All actions and business of the board, including the first board appointed by the governor, shall 
be conducted puranant to the Open MMePbngs Act [Chapter 10, article 15 NMSA 1978]. 


History: Laws 2007, ch. 99, § 102. eervencn ampere — Lows 2007, ch. 99, § 104 con- 
tained an iit te clause and was approved March a0, 
2007. 


72-20-103. Liberal construction. 


The Eastern Sandoval County Arroyo Flood Control Act, being necessary to secure and preserve 
the public health, safety and general welfare, the rule of strict consideration shall have no applica- 
tion to that act, but it shall be liberally construed to effect the purposes and objects for which that 
act is intended. 


History: Laws 2007, ch. 99, § 103. Emergency clauses. — Laws 2007; ch. 99, § 104 con- 
by . tained an emergency clause and was approved March 30, 
2007. 
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CHAPTER 73 
Special Districts 


Art. Ri 
1. Artesian Conservancy Districts, 73-1-1 to 73-1-27 
2. Ditches or Acequias, 73-2-1 to 73-2-68 
2A. Acequia and Community Ditch Fund, 73-2A-1 to 73-2A-3 
3. Ditches or Acequias; Special Provisions Governing Certain Counties, 73-3-1 to 
73-3-11 
4, Mill Ditches, 73-4-1 to 73-4-4 
5. Water Users' Associations, 73-5-1 to 73-5-9 
6. Drainage Districts; Formation, 73-6-1 to 73-6-44 
7. Drainage Districts; Construction, Operation and Maintenance, 73-7-1 to 73-7-56 
8. Drainage Districts Within Federal Reclamation Projects, 73-8-1 to 73-8-60 
9. Irrigation Districts, 73-9-1 to 73-9-62 
10. Irrigation Districts Cooperating with United States Under Reclamation Laws; 
Formation and Management, 73-10-1 to 73-10-50 _ 
11. Irrigation Districts Cooperating with United States Under Reclamation Laws; 
Fiscal Affairs; Local Improvements and Special Powers, 73-11-1 to 73-11-55 ° 
12. Electrical Irrigation Districts, 73-12-1 to 73-12-57 | 
13. General Provisions Relating to Irrigation Districts, 73-13-1 to 73-13-47 
14. Conservancy Districts; Definitions; Organization and Management, 73-14-1 to 
73-14-92 
15. Conservancy Districts; Appraisal of Benefits, 73-15-1 to 73-15- 15 
16. Conservancy Districts; Financial Administration, 73-16-1 to,73-16-53 
17. Conservancy Districts; General Provisions, 73-17-1 to 73-17-24 
18. Conservancy Districts; Reclamation Contracts, 73-18-1 to 73-18-43 
19. Tri-State Water Conservancy Association, 73-19-1 to 73-19-5 
20. Soil and Water and Watershed Conservation Districts, 73-20-1 to 73-20-49 
21.. Water and Sanitation Districts, 73-21-1 to 73-21-55 
22. Wind Erosion Districts, 73-22-1-to 73-22-5 
23. Resource and Transportation Development, Repealed 
24. Joint Flood and Drainage Planning Assessments, 73-24-1 to 73-24-4 
25. Regional Transit District, 73-25-1 to 73-25-19 . 
26. Lower Rio Grande Public Water Works Authority, 73-26-1 
27. Eastern New Mexico Water Utility Authority, 73-27-1 to 73-27-19 


_ ARTICLE 1 
Artesian Conservancy Districts 


Sec. Sec. 


73-1-1. Purpose of districts. 73-1-11. District declared organized; boundaries; status; 
73-1-2. Lands included in district; two or more artesian principal place of business; jurisdiction of 
basins in one district. court; costs where petition denied, 
73-1-3. Petition; signers; contents of petition. 73-1-12. Recording of findings and decree; fees, 
3-1-4, Correction of errors in petition. 73-1-13. Commissioners; property included in district; 
8-1-5. More than one petition for same district. directors' districts; election code; compen- 
3-1-6. Signing of petition. sation of commissioners; employees; ex- 
3-1-7, Tax-roll.as prima facie evidence of property own-, penses. 
ership and value. 73-1-14, Inclusion of additional lands after extension of 
73-1-8. Bond; sufficiency; failure to execute additional basin boundaries. © 
bond when required. 73-1215. District court procedure; notice. 
73-1-9. Hearing; time and place; publication of notice. 73-1-16. Directors; term of office; vacancies on Cae 


73-1-10. Filing of objections; hearing as advanced cause. 
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73-1-1 SPECIAL DISTRICTS 73-1-2 


Sec. 

73-1-17. Board of directors; oath of office; officers; seal; 
records; bylaws. 

73-1-18. Majority to constitute quorum; concurrence of 
majority. 

73-1-19. Secretary; duties; board of directors; powers: ex- 
penses. 

78-1-20. Program of water conservation; prevention of 
leaking wells. 

73-1-21. Tax roll based on needed improvements; limi- 
tation. 


73-1-1. [Purpose of districts. ] 


Sec. 

73-1-22. Assessment and collection; levy to be property 
lien; time of payment. 

73-1-23. Loans in anticipation of taxes; repayment. 

73-1-24,. Underground waters. 

78-1-25. Petition to include underground waters; filing 
objections; hearing; amended decree. 

78-1-26. Right of conservancy district to protest interfer- 
ence; appeal to district court. 

73-1-27. Carriage loss allowance established. 


The purpose of this act [73-1-1 through 73-1-13 and 73-1-16 through 73-1-23 NMSA_1978] is to 
provide for the organization of artesian conservancy districts to conserve, where necessary, the 
waters in any artesian basin or basins within the state, the boundaries of which have been scien- 
tifically determined by investigations, and where such waters have been beneficially appropriated 


for private, public, domestic, commercial or irrigation purposes, or otherwise. 


History: Laws 1931, ch. 97, § 1; 1941 Comp., § 77- 
1301; 1953 Comp., § 75 13-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. —,.The term "this act" means Laws. 


1931, Ch. 93, §§ 1 to 28, compiled as 73-1-1 to 73-1-13, 73- 
1-16 to 73-1-23 NMSA 1978, 

Cross references, — For supervision of artesian wa- 
ters generally, see 72-13-2 NMSA‘1978. 


ANNOTATIONS 


"Conserve" connotes a saving or preserving from 
loss. Pecos Valley Artesian Conservancy Dist. v. Peters, 
1945-NMSC-029, 50 N.M. 165, 173 P.2d.490. 

District has standing and duty to sue. — When a 
vested water right of the owners of the district is in ques- 
tion, the district has not only standing but a duty to par- 
ticipate in litigation affecting those rights. As conservancy 
district is the owner of water rights, it is incumbent upon 
it to assert any position it feels affects those rights, and it 
may sue and defend for its water users in a representa- 
tive capacity where such water users have a common or 
general interest in the subject-matter of the suit. State ex 
rel. Reynolds v, Lewis, 1973-NMSC-035, 84 N.M. 768, 508 
P.2d 577. 

Enjoining unauthorized water use. — Though an 
artesian conservancy district.owned no land serviced 
by waters of an artesian basin and no water rights, it 
constituted a proper party plaintiff for maintaining a 
suit to enjoin the use of water from an unauthorized 


well. Pecos Valley. Artesian Conservancy Dist. v. Peters, 
1945-NMSC-029, 50 N.M. 165, 173 P.2d 490). 

Decree binding on district users. — Action to enjoin 
use of water from an unauthorized well is of the nature-of 
suit to quiet title, and the decree is binding on all water 
users within the conservancy district, notwithstanding 
none as individuals were parties to suit; district is autho- 


‘rized agent of all its water users. Pecos Valley Artesian 


Conservancy Dist. v. Peters, 1948-NMSC-022, 52 N.M. 148, 
193 P.2d 418. 

Excessive water use by individual landowner 
would constitute wasteful practice in derogation of 
the best interests of the entire conservancy district, pre- 
senting a proper subject for action by the board of direc- 
tors of the district, 1951-52 Op. Att'y Gen. No. 52-5487. 

Law reviews. — For‘article, "New Mexico Water Law: 
An Overview and Discussion of Current Issues," see 22 
Nat. Resources J. 1045 (1982). “ . 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 155 to 175, 319 (3); 78 Am: Jur. 2d Wa- 
terworks § 25. 

Right to conduct and use artesian water out of artesian 


‘basin, 81 A.L.R. 906. 


Subtérranean and percolating waters; springs; wells, 
109 A‘L.R. 395. 

Water as within term "minerals" in.deed, lease, or li- 
cense, 148 A.L.R. 780. — 

Liability for obstruction or diversion of subterranean 
waters in use of land, 29 A.L.R.2d 1354, 

Liability for pollution of subterranean waters, 38 


»A.L.R.2d 1265. 


93 C.J.S. Waters §§ 92, 194. 


73-1-2. [Lands included in district; two or more artesian basins in one 
district.]| 


Any artesian conservancy district organized pursuant to the provisions of this act [73-1-1 through 
- '73-1-13 and 73-1-16 through 73-1-23 NMSA 1978] shall include all lands overlying any such arte- 
sian basin and any land outside of the boundaries thereof upon which waters from such basin. are 
being used, either for private, public, commercial, domestic or irrigation purposes, or otherwise. 
Two or more such artesian basins or reservoirs may be embraced in the same conservancy dis- 
trict, where the same are so closely related, geographically or. otherwise, that the waters therein 
can more surely and. effectively be-conserved by the unified control of one district, and where the 
improvements contemplated will tend to conserve the waters in each basin so included. 
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73-1-3 ARTESIAN CONSERVANCY DISTRICTS 73-1-4 


History: Laws 1931, ch. 97, § 2; 1941 Comp., § 77-, to the state engineer where appropriation ‘is within the 
1302; 1953 Comp., § 75-13-2. district (73-1-26 NMSA 1978), it is not precluded from 
Bracketed material. — The bracketed material was seeking injunctive relief against use of water from a well 
inserted by the compiler and is not part of the law. that is drilled without such permit outside the territorial 


boundaries of the district and that taps waters of the ar- 


ANNOTATIONS tesian basin ‘that underlies the district. Pecos Valley Arte- 
Land within territorial boundaries of district. — sian Conservancy Dist. v. Peters, 1945-NMSC-029, 50 N.M. 
If a well in fact taps waters of an artesian basin, then the 165, 173 P.2d 490. ; ‘ 
land upon which it is drilled is of a kind expressly ordered _Benefited land outside defined boundaries of ba- 
to be included within the territorial boundaries of the sin. — Even though a well is lawfully drilled without per- 
district. Pecos Valley Artesian Conservanty Dist. v. Peters, mit outside an artesian conservancy district, the district 
1945-NMSC-029, 50 N.M. 165, 173 P.2d 490. could maintain suit to enjoin use of water from such well 
District may seek injunction against well tapping that is located on land outside the territorially defined 
waters of basin. — Though an artesian conservancy dis- boundaries of the basin as well as outside the district 
trict has a legal remedy provided expressly by statute for boundaries. Pecos Valley Artesian Conservancy Dist. v. Pe- 
opposing an application for appropriation of waters made ters, 1945-NMSC-029, 50 N.M. 165, 178 P.2d 490. 


73-1-3. [Petition; signers; contents of petition.] 


In order.to establish an artesian conservancy district under this act [73-1-1 through 73-1-13 and 
73-1-16 through 73-1-23 NMSA 1978], a petition shall be filed in the district court of the county 
wherein the greater portion of the lands to be embraced in the district are situated, the same to be 
signed by the owners of more than one-third (1/3) of the real property in such proposed district, in 
either acreage or value as shown by the last preceding assessment roll in the county, or counties, 
wherein such district is proposed to be created. Such petition may be signed by any person, firm, 
association, corporation or the officers duly authorized of any town, village, city or municipality 
owning lands within the proposed district. Any city interested in some degree in the improvements 
or purposes for which a district is to be formed, may, upon proper action of its governing body 
alone, file the petition required by this section; provided, the population and businesses conducted 
in such city own at least one-third (1/3) of the lands within said district in either acreage or value 
as shown by the last preceding assessment roll of the county, or counties, wherein such district is 
proposed to be created. 

The petition shall set forth: 

A. the proposed name of the district; 

B. astatement of the purpose, or purposes, for which the district is to be formed, and showing 
wherein the property within the proposed district will be benefited by the accomplishment of some 
one or more of the purposes enumerated, and giving a general description of the property to be 
included in the proposed district. Such description need not be given by metes and bounds, or by 
legal subdivisions, but it shall be sufficient if it enable a property owner to ascertain whether his 
property is within the territory proposed to be organized as a district, and it need not be necessary 
that all the property embraced within the district be contiguous; 

C. said petition shall pray for the organization of the district by the name proposed. 


- 


' History: ‘Laws 1931, ch. 97, § 3; 1941 Comp. » § 77- . ANNOTATIONS 


1303; 1953 Comp., § 75- 13-3. ; 
Heastsiediaustadae te The bracketed hte was Am. Jur. 2d, A.L.R. and C.J.S. references. — Forma- 


inserted by the compiler and is not part of the law. 285 and organization of conservancy districts, 69 A.L.R. 


73-1-4,. [Correction of errors in petition. |] 


No petition with the requisite signatures shall be declared null and void on account of alleged 
defects, but the court may, at any time, permit the petition to be amended to conform to the facts, 
by correcting any errors in description or in any other particular. 


History: Laws 1931, ch. 97, § 4; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
1304; 1953 Comp., § 75-13-4. inserted by the compiler and is not part of the law. 
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73-1-5 SPECIAL DISTRICTS 73+1-9° 


73-1-5. [More than one petition for same district.] 


Several similar petitions, or duplicate copies of the same petition, for the dapainge bate of the 
same district may be filed, and shall together be regarded as one petition. All such petitions filed 
prior to the hearing on the first petition filed shall be considered by a court the same as g.ouee 
filed with the first Bete 


History: Laws 1931, ch. 97, § B; 1941 Comp., § a Bracketed material. —.The bracketed material was 
1305; 1953 Comp., § 75. 13-5. inserted by the compiler and is not. part of the law. 


73-1-6, Signing of petition. 


A guardian, conservator or personal representative of an estate, who is appointed as such un- 
der the laws of this state, and who, as such guardian, conservator or personal representative, is 
entitled to the possession of the lands belonging to the estate which he represents may, on behalf 
of his ward or the estate he represents, upon being thereunto authorized by the proper court, sign 
and acknowledge the petition in this act [73-1-1 through’ 73-1-13 and 73-1-16 through 73-1-23 
NMSA 1978] mentioned, and may act in respect to the said lands to ig same extent, and in the 
same manner, as a private owner wer act. 


History: Laws 1931, ch. 97, § 6; 1941 Comp., § 77-> | The 1975 amendment made this section applicable to 


1306; 1953 Comp., § 75-13-6; Laws 1975, ch. 257, § 8- guardians, conservators or personal representatives in- 
127, stead of guardians, executors or administrators. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-1-7, [Tax roll as prima facie evidence of property ownership and 
value. | 


In determining whether a requisite number of landowners have signed the petition, the court 
shall be governed by the names and the value of the property as they appear upon the tax or as- 
sessment rolls which shall be prima facie evidence of such ownership and value. 


History: Laws 1931, ch. 97, § 7; 1941 Comp. - § 77- Bracketed material. — The bracketed material was 
1807; 1953 Sane 8 715- 18-7, inserted by the compiler and is not part of the law. ' 


73-1-8. [Bond; sufficiency; failure to execute additional bond when . 
required.] ft (9 


At the time of filing the petition, or at any time subsequent thereto and prior to the time of hear- 
ing on said petition, a bond shall be filed, with security approved by the court sufficient to pay all 
the expenses connected with the proceedings in case the organization of the district be not effected: 
If, at any time during the proceeding, the court shall be satisfied that the bond first executed is not 
sufficient, it may require the execution of an additional bond within a time to be fixed, which shall 
not be less than ten days from the date of such order, and upon failure of the petitioners to execute 
the same, the petition shall be dismissed. 


History: Laws 1931, ch, 97, § 8; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
1308; 1953 Comp., § 75-13-8. inserted by the Reriel and is not part of the law. 


73-1-9. [Hearing; time and place; publication of notice.] 


Immediately after.the filing of such petition, the court shall, by order, fix a time and place, not 
less than sixty (60) days after the petition is filed, for hearing thereon, and thereupon the clerk 
shall cause notice by publication to be made of the pendency of the petition, and of the time and 
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73-1410 ARTESIAN CONSERVANCY DISTRICTS 73-1-11 


place of the hearing thereon, in each county.in which there is property to be included in the pro- 
posed ‘district. If no newspaper is published in any such county, publication shall be made ina 
newspaper of general circulation in the proposed district. 

It shall not be necessary for the clerk to name the parties interested, nor to describe separate 
lots, tracts or parcels of land in giving such notice, but it shall be sufficient to give such descrip- 
tions as to enable the owner to determine whether or not his land is covered by such description. 
The notice shall state that all persons, corporations and municipalities, or others owning or inter- 
ested in any property within ‘the proposed district, will be given the opportunity to be heard at the 
time and place specified in the notice. Publication shall be made as directed di the court, but shall 
be for at least once each week for four consecutive weeks. 


History: Laws 1931, ch. 97, § 9; 1941 Comp., § 77- Cross references. — For general provisions as to pub- 


1309; 1953 Comp., § 75-13-9. lication of notice, see Chapter,14, Article 11 NMSA 1978. 
Bracketed’ material. — The bracketed material was For service of process in the district courts, see Rule 
ihserted by the compiler and is not part of the law. 1-004 NMRA and Civil Forms 4-206; 4-209 and 4-209A 
NMRA. 


73-1-10, [Filing of objections; hearing as advanced cause. | 


_Any owner of real property, or any public corporation in said proposed district, not having indi- 
vidually signed a petition for the organization and incorporation of said district may, on or before 
the date set for the cause to be heard, file objections to the organization and incorporation of such 
district. Such objections shall be heard by the court as an advanced cause without unnecessary 
delay. 


History: Laws 1931, ch. 97, § 10; 1941 Comp., § 77- '. Bracketed material. — The bracketed material was 
1310; 1953 Comp., § 75-13-10. ‘inserted by the compiler and is not part of the law. 


73-1-11. [District declared organized; boundaries; status; principal 
place of business; jurisdiction of court; costs where petition 
_denied.] — , 


Upon the hearing of the petition, as provided for herein, if it shall appear that a petition, or peti- 
tions, for the organization of such district has been signed and presented as hereinbefore provided, 
and that the allegations of the petition, or petitions, are true and that no protesting petition, or 
petitions, have been filed, or, if filed have been dismissed, the court shall, by order, adjudicate all 
questions of jurisdiction, declare the district organized and give it a corporate name, by which, in 
all proceedings, it shall thereafter be known, but said decree:shall not be final.as to. the boundar- 
ies of said district, or as to the lands’to be embraced therein, until the approval’ of the report of 
the commissioners, as hereinafter provided, at which time, a final decree as to the property to be 
embraced in the district shall be entered, and no appeal therefrom as to any particular.tracts or 
parcels of property shall, in any way, prevent the district from functioning, nor prevent the levy of 
any taxes against such property in question pending the appeal therefrom. 

Upon declaring the district organized, the same shall be a political subdivision of the state of 
New Mexico, and a' body ¢orporate with all the powers of a public or municipal corporation; shall 
have power to sue and be sued, to incur debts, liabilities and obligations, to exercise the right of 
eminent domain and of taxation and assessment as herein provided and to do and perform all acts 
herein expressly authorized, and all other acts necessary and proper for carrying out to all intents 
and purposes the objects for which the district’ was created, and for exercising the powers with 
which it is invested. 

In‘such decree, the court shall designate the place where the office, or principal place of busi- 
ness, shall be located, which shall be within the corporate limits of the district, if practical, and 
which may be changed by order of the court from time to time. The regular meetings of the board 
of directors shall be held at such office or place of business, but for cause may be adjourned to any 
other convenient place. The official records and files of the district shall be kept at the office so 
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established. The district court entering the decree shall retain jurisdiction of the conservancy dis- 
trict so organized, and all court proceedings pertaining to the district, as herein provided, shall be 
filed in the original cause. Any district judge in whose court said original proceeding is had shall 
not be disqualified on account of owning property within the boundaries of the district. 

Ifthe court finds against the prayer of the petition, it shall dismiss said proceedings and adjudge 
the costs against the signers of the petition in such proportions as it shall deem just and equitable. 


History: Laws 1931, ch. 97, §11; 1941 Comp., § 77- 
1311; 1953 Comp., § 75- 13-11. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For the appointment and duties 
of commissioners, see 73-1-138 NMSA 1978. 


ANNOTATIONS 


District has standing and duty to sue. — When a 
vested water right of the owners of the district is in ques- 
tion, the district has not only standing but a duty to par- 
ticipate in litigation affecting those rights. As conservancy 
district is the owner of water rights, it is incumbent upon 
it to assert any position it feels affects those rights, and it 
may sue and defend for its water users in a representa- 
tive capacity where such water users have a common or 
general interest in the subject matter of the suit. State ex 
rel. Reynolds v, Lewis, 1973-NMSC-035, 84 N.M. 768, 508 
P.2d 577. 


Enjoining unauthorized water use. — Though an 
artesian conservancy district owned no land serviced by 
waters of an artesian basin and no water rights, it consti- 
tuted a proper party plaintiff for maintaining a suit to en- 
join the use of water from an unauthorized well. Pecos Val- 
ley Artesian Conservancy Dist. v. Peters, 1945-NMSC-029, 
50 N.M. 165, 173 P.2d 490. 

Decree binding on district users. — Action to enjoin 
use of water from an unauthorized well is of the nature of 
suit to quiet title, and the decree is binding on all water 
users within the conservancy district, notwithstanding 
none as individuals were parties to suit; district is autho- 
rized agent of all its water users. Pecos Valley Artesian 
Conservancy Dist. v. Peters, 1948-NMSC-022,52 N.M. 148, 
193 P.2d 418. 

District may not change name. — In view of the 
lack of authority permitting the change of name and since 
the statute provides that the district shall thereafter be 
known under the name ordered by the court, the district 


‘may not, after becoming ‘organized, change its name. 


1959-60 Op. Att'y Gen. No. 60-245. 


73-1-12. Recording of findings and decree; fees. 


As soon as practical and within thirty days after the district has been declared a corporation by 
the court, the clerk of the court shall transmit to the secretary of state.and.to the county clerk of 
each of the counties having lands in the district certified copies of the findings and the decree of 
the court incorporating the district. The copies shall be filed in the office of the secretary of state, 
and copies shall also be filed in the office of the county clerk of each county in which a part of the 
district may be, where they shall become permanent records. The clerk in each county shall receive 
a fee of one dollar ($1.00) for filing and preserving the copies. The secretary of state shall receive a 
fee of five dollars ($5.00) for filing and preserving the copies. hoetafl 


History: Laws 1931, ch. 97, § 12; 1941 Comp., § 77- commission" and added "secretary of state’; in the second 


1312; 1953 Comp., § 75-13-12; 2013, ch. 75, § 44. 

The 2013 amendment, effective July 1, 2013, required 
the elerk of the court to transmit to the secretary of state 
the findings and decree of the court incorporating the 
district; added the title of the section; in the ‘first sen- 


sentence, after "filed in the office of the", deleted "state 
corporation commission” and added "secretary of state"; 
and in the fourth sentence, at the beginning of the sen- 


tence, deleted "state corporation commission" and added 


“secretary of state". 
tence, after "transmit to the", deleted "state corporation ' 


73-1-13. [Commissioners; property included in district; directors' | 
districts; election code; compensation of commissioners; 
employees; expenses. |. 


Within ten (10) days after entering the decree declaring the district organized, the court shall 
appoint three (3) owners of lands within the district, representative of all parts of the district, to 
determine and define the boundaries of such district and to make up a list of the property to be 
embraced and included in the district, the persons so appointed to be hereinafter referred to as the 
"commissioners", | | ae 

Said commissioners shall include all property in the district which has, within four years, re- 
ceived some benefit, either directly or indirectly, from the artesian waters underlying the district, 
or which may be benefited in some degree by the improvements to be made by the district. Property 
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benefited by the artesian waters, and the improvements to be made by the district, shall include 
property upon which waters from such basin, or basins, is, or may be, used for irrigation, domestic, 
public or commercial purposes, and shall include any such property, whether the same be owned 
by an individual, corporation, village, town, city or other municipality or public corporation. 

The commissioners in making up’a description of the property and list of owners thereof to 
be‘embraced in, or affected by, the district, shall have access to the assessment or tax rolls of 
the county, or counties, wherein the lands are situated, and may hear and determine all pro- 
tests concerning any particular tract or parcel of land to be included:in the district, at such 
time, and in such manner ‘and upon such notice, as they may prescribe, subject to the right of 
appeal to the district court; which appeal shall be heard and determined by said court at the 
time provided for the entering of the final decree respecting the boundaries of the district and 
property to be embraced therein, as herein provided, and after completing such list and:defin- 
ing the boundaries of the district and the lands 'to‘be embraced therein, said’ commissioners 
shall, with the approval of the court, divide said district into five (5) sections, or divisions, hav- 
ing due regard for the value and amount of acreage to be included in each, so that there will be 
an equitable relationship in value and acreage between the several sections, or subdivisions, of 
the district. Said subdivisions shall be numbered one to five, and shall be known as "directors' 
districts". : | 

The commissioners shall draft an’election code to govern the method and prescribe the proce- 
dure for the election of directors from each of the directors’ districts. Said code shall provide for the 
election of a director from each of said districts by popular vote of the property owners in the same 
respectively, owning property affected by the district, and whether.residing therein or not. Each 
director, so elected, at the time of his election must be a freeholder in the district from which he is 
elected. After being approved by the court, as hereinafter provided, the said election code may be 
changed only by unanimous consent of the directors elected pursuant thereto. 

Said list of property, and the election code, shall be approved by the court, by entering a de- 
cree as herein provided, but said list shall: be subject. to the correction of errors in description 
of the property affected at any time upon order of the court. A copy of the election code, as ap- 
proved, shall be filed,in the original court proceeding, and the same ordered printed for use of 
those desiring copies, the cost of which shall be taxed as costs in the proceeding: The commis- 
sioners so appointed are hereby vested with full power and authority to employ, with the ap- 
proval of the court, legal-counsel, clerical and stenographic help necessary for carrying out their 
duties as herein prescribed, the compensation of such employees to be fixed by the court. The 
commissioners shall each receive five ($5.00) dollars for each day's service in performing their 
duties; but not to exceed one hundred and fifty ($150.00) dollars each. The expenses incurred 
by said! commissioners, and the salaries of their employees and their compensation, shall also 
be taxed as costs in the original proceeding, and said commissioners are hereby authorized to 
borrow, with the approval of the court, an amount sufficient to pay all costs .of the proceedings 
so taxed, at a rate of interest not to exceed eight;(8%) percent, which said loan shall be a debt, 
. charge and valid obligation of the nibs to be iin out of the Gacenpeey from the first tax:levy 
hereinafter provided for. 


“History: Laws 1931, ch. 97, § 13; 1941 Comp,, § 77- .. land upon which it is drilled:is of a kind expressly ordered 


1313; 1953 Comp., § 715 13-13. to be included within the territorial boundaries of the 

Bracketed material. — The bracketed material was district. Pecos Valley Artesian Conservancy Dist. v. Peters, 
inserted by the compiler and is not part of the law. 1945-NMSC-029, 50 N.M: 165; 173 P.2d 490. 

Cross references. — For procedures governing ad- Status of legal counsel employed by commission- 
ministrative appeals to the district court, see Rule 1-074 ers. — Employment. as, counsel or legal adviser to com- 
NMRA, . missioners under this section would not constitute such 

For scope of review of the district court, see Zamora person a civil officer within meaning of constitution or be 
v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 a contract with the state or a legal subdivision thereof. 
(1995). , 1931-32 Op. Att'y Gen. No. 31-282. 

ANNOTATIONS 


Land within territorial boundaries of district. — 
If a well in fact taps waters of amartesian basin, then the i} xo] ito Dion I 
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73-1-14. [Inclusion of additional lands after extension of basin 
boundaries. ] 


Where any artesian conservancy district has heretofore been :formed, and due to the extension 
of the original boundaries of the artesian basin by order of the state engineer, the boundaries of 
the artesian conservancy district no-longer include all lands overlying such. artesian basin and 
the board of directors of such district shall determine by resolution that it is desirable that such 
lands, as are irrigated and within the boundaries of the said artesian basin as set by order of the 
state engineer effective January 31,1950, shall be included in and subject to the district, such 
conservancy district may file a petition in the district court of the county wherein said district was 
originally formed in the same proceeding, praying that the decree providing for the formation of 
said district be amended so as to include such lands; provided, however, the petition shall be ac- 
companied by a certificate of the state BR BERET) describing the Seatenn ke boundaries of the Bald 
artesian basin. 


History: 1953 Comp., § 75-13-13.1, enacted by Laws 
1957, ch. 208, § 1. 
Bracketed material. — The bracketed material was 


right is initiated by lessee, and the license is issued in the 
name of lessee, These water rights may be transferred or 
moved off the land and used on other lands upon applica- 


tion of the owner of the license, with consent of the owner 
of the land. New Mexico and the federal government have 
consented to moving the water right from the leased land 
and recognize the water right as an improvement on the 
land, created by lessee. 1957-58 Op. Att'y Gen. No. 58-26. 


inserted by the compiler and is not part of the law. 
Cross references. — For authority of state engineer to 
measure waters of state, see.72-2-1 NMSA 1978, 


ANNOTATIONS 


Use of water rights on other lands. — Water rights 
on state or federal land are appurtenant to said land; the 


73-1-15. [District court procedure; notice.] 


Upon the filing of a petition as provided for in Section 1 [73-1-14 NMSA 1978] hereof, the district 
court having jurisdiction shall, by order, require notice to be-published by the clerk of the court, 
at such time and places as the court may designate, giving notice to all landowners affected ‘by 
the proposed change that a hearing will be had at a time and place designated in such notice, for 
the purpose of determining whether or not all of the lands described in the certificate of the state 
engineer filed with the said petition should be included in the artesian conservancy district, and 
the decree establishing the district amended accordingly. It shall not be necessary for the clerk to 
name the parties interested, nor to describe the separate lots, tracts or parcels of land affected in 
giving such notice, but it shall*be sufficient to give such description of the lands proposed to be 
included as will enable the owner'to determine whether or not his land is covered by such Sahin 
tion. 

The notice shall state that any person affected by the proposed inclusion of such lands shall 
have the right to file objections thereto, on or before the date set for hearing. If, after hearing such 
objections, if any, and considering any evidence introduced'in support thereof, the court finds that 
the said lands described in the petition should be included within the said artesian conservancy 
district, the court shall enter an order amending said decree, as prayed for in said petition, and 
thereupon said lands shall be included within the said conservancy district and shall be subject to 
the same rights, powers and authority as given by law to such artesian conservancy district over 
lands located within said district. 


History: 1953 Comp., § 15- 13-13.2, enacted by Laws 
1957, ch. 208, § 2. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-1-16. [Directors; term of office; vacancies on board.] 


The directors elected pursuant to such election code shall,be elected for a term of six years 
each. Each director shall hold office for the term for which he was elected, and until his successor 
is duly appointed, or elected, and has qualified, except as hereinafter provided, being removable 
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therefrom only for cause after a hearing upon a motion filed by any interested person in the origi- 
nal proceeding in which the district was organized. Unless otherwise provided by the election code, 
vacancies shall be filled by appointment of the district court having jurisdiction. Upon the election 
of the first board of directors, the directors shall draw numbers by lot; numbers one (1) and two (2) 
shall serve two (2) years; numbers three (3) and four (4) shall serve four (4) years, and number five 
(5) six (6) years. 


History: Laws 1931, ch. 97, § 14; 1941 Comp., § 77- . Compiler's notes. — The election code referred. to in 
1314; 1953 Comp., § 75-13-14. this section is the one provided for in 73-1-18 NMSA 1978, 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-1-17. [Board of directors; oath of office; officers; seal; records; © 
bylaws. |] 


As soon as practical after the election, the directors shall meet for the purpose of organizing the 
board of directors. Each director, before entering upon his official duties, shall take and subscribe 
to an oath before an officer authorized to administer oaths, that he will honestly, faithfully and 
impartially perform the duties of his office, and that he will not be interested, directly or indirectly, 
in any contract let by said district, which said oath shall be filed in the original court proceeding 
for the formation of the district. | 

Upon taking the oath; the board shall choose one of their members chairman of the board and 
president of the district, and shall elect some suitable person secretary and treasurer of the board, 
who may, or may not, be a member of the board and shall require of the said secretary and trea- 
surer a bond conditioned for the faithful performance of his duties, in such amount as to the direc- 
tors may be deemed to be adequate for the protection of the district. 

Such board shall adopt a seal, and shall keep, in a well-bound book, a record of all its proceedings, 
minutes of all meetings, certificates, contracts, bonds given by employees and all corporate acts, 
which shall be open to the inspection of all owners of property in the district, as well as to all other 
interested parties. It shall adopt a set of bylaws not inconsistent with the provisions of this act [73- 
1-1 through 73-1-13 and 73-1-16 through 73-1-23 NMSA 1978] for the conduct of the business and 
affairs of the district, and, when adopted, the same shall not be altered, amended or repealed except 
upon three (3) days' notice to each member of the board, service to be had by personal delivery or by 
mailing a copy of such notice in a sealed envelope, postage fully prepaid, to the address of the direc- 
tor to be served, or at a regular or called meeting at which all directors are present. 


History: Laws 1931, ch. 97, § 15; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
1315; 1953 Comp., § 75-13-15. inserted by the compiler and is not part of the law. 


73-1-18. [Majority to constitute quorum; concurrence of majority.] 


A majority of the directors shall constitute a quorum, and a concurrence of the majority in any 
matter within their duties shall be sufficient for its determination. 


History: Laws 1931, ch. 97, § 16; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
1816; 1953 Comp., § 75-13-16. inserted by the compiler and is not part of the law. 


73-1-19. [Secretary; duties; board of directors; powers; expenses. | 


The secretary shall be the custodian of the records of the district and of its corporate seal, and 
shall assist the board in such particulars as it may direct in the performance of its duties. The sec- 
retary shall attest, under the corporate seal, all certified copies of the official records and files that 
may be required of him by this act [73-1-1 through 73-1-13 and 73-1-16 through 73-1-23 NMSA 
1978], or by any person ordering the same and paying the reasonable cost of transcription, and any 
portion of the record so certified and attested shall prima facie import verity. 
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The board of directors are hereby vésted with full power and authority to do ‘and perform 
every act and thing necessary to carry out, to all intents and purposes, the provisions of this 
act, purposes°and objects for which the district is created, including the power to enter into 
contracts with, and engage all necessary agents and employees, and to fix their compensation 
and to require of any such employees bonds for the faithful performance of their duties, as to 
the directors may seem proper. The members of the board of directors shall receive no salary 
or other compensation, but shall be allowed their actual expenses incurred in performing their 
official duties, and not to exceed five ($5.00) dollars for each day's attendance at all regular 01 or 
called meetings. 


History: Laws 1931, ch. 97, § 17; 1941 Comp., § 77- Burdens of proof on new and old appropriators. 


1317; 1953 Comp., § 75-13-17. — New appropriator must prove existence of surplus from 
Bracketed material. — The bracketed, material was which he can extract quantity of water he desires without 
inserted by the compiler and is not part of the law. injury to uses and requirements of those with prior rights, 
but prior appropriators must first prove the amount of 

ANNOTATIONS water required by them for reasonable beneficial pur- 


poses. Pecos Valley Artesian Conservancy Dist. v. Peters, 
1948-NMSC-022, 52 N.M. 148, 193 P.2d 418. 

Proper for board to act against excessive water 
user. — Excessive water use by individual landowner 
would constitute wasteful practice in derogation of best 
interests of entire conservancy district, presenting a 


New user may not tap waters already appropri- 
ated..— Owner of well which taps, waters of artesian 
basin or other underground waters whose supply has al- 
ready been exhausted by prior appropriation acquires no 
right to use such waters as against a body of prior appro- 


priators, even though his well is located outside bound- 
aries of any previously defined underground stream or proper subject for action by board of directors of se a 


artesian basin. Pecos Valley Artesian Conservancy Dist. v. 1951-52 Op. Att'y Gen. No. 52-5487. 
Petérs, 1945-NMSC-029, 50'N.M. 165, 178 P.2d 490. Section gives board adequate authority to em- 
ploy engineer to survey lands within district. 1951- 52 


Op. Att'y Gen, No. 52- 5487. 
Ui 


73-1-20. [Program of water conservation; prevention of leaking wells.] 


After the formation of any artesian conservancy district, it shall be the duty of the board of di- 
rectors from year to year to outline a plan or program of water conservation and administration, 
and they shall make an estimate of the cost of administration, equipment and improyements 
necessary to carry out such program from year to year, when the cost thereof is to be paid by tax 
levies, In carrying out any such plan or program the board of directors shall have authority to 
cooperate with the state engineer and the United States geological survey, where such pease 
tion is offered. | 

The program to be carried out and the improvements to be made and the equipment i be 
purchased shall be designed to accomplish the objects and purposes for which the district was 
created, and may include the plugging of all wells within the district found by tests to be materi- 
ally leaking or wasting any waters included in the district. The directors may proceed to carry 
out the improvements so outlined in such manner as may be deemed for the best interest of all 
concerned, and may enter into any contracts or do or perform any act or thing necessary or ad- 

visable to carry out to all intents and purposes the objects and purposes for which the district 
was formed, and shall have the right of ingress and egress at all reasonable times to all wells 
within the district for the purpose of making leakage tests, and otherwise determining that such 
wells are properly equipped and are being used so as to conserve the waters included in the con- 
servancy district. 

All wells included in the district found to be leaking or wasting eae watsral are hereby declared 
to be a public nuisance, and the directors of the district and those under their authority shall have 
the right, power and authority to go upon the lands upon which any such well i is located to abate 
such nuisance by plugging or repairing any such well. 


History: Laws 1931, ch. 97, § 18; 1941, mr: 98, § 4; ANNOTATIONS 
1941 Comp., § 77-1318; 1953 Comp. + § 75- 13- 18, i r 
Bracketed material: —'The bracketed material was Proper for board to act. against excessive water 
inserted by the compiler and is not part of the law. user. — Excessive water use by, individual landowner 
_ Cross references. — For the office of the state engi- would constitute wasteful practice in derogation of best . 
neer, see 72-2-1 NMSA 1978. interests of entiré conservancy district, presenting a 
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Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters 8 185. 


proper subject for action by board of directors of district. 
1951-52 Op, Att'y Gen. No. 52-5487. 


73-1-21. Tax roll based on needed improvements; limitation. 


After an estimate of the cost of the improvements needed in the district is made, as provided in 
Section 73-1-20 NMSA 1978, the directors shall make up a tax roll, which shall include all property 
as shown by the decree of the court, as herein provided, and shall thereupon determine the value 
of the same, Using the valuations as shown by the most recent tax schedules for property taxation 
purposes of the county or counties wherein the property is situated. The directors shall determine 
the tax levy to be made against the net taxable value, as that term is defined in the Property Tax 
Code [Chapter 7, Articles 35 through 38 NMSA 1978], of all property on the tax roll to produce 
the necessary revenue to make the improvements needed in the district. The tax shall not exceed, 
in any year, five dollars ($5.00), or any lower maximum amount required by operation of the rate 
limitation provisions of Section 7-37-7.1 NMSA 1978, on each one thousand dollars ($1,000) of net 
taxable value and shall be uniformly levied against all the property on such conservancy district 
tax roll, as hereinafter provided. The levy may be made.annually, so long as necessary to finance 


the improvements from time to time determined by the directors to be needed in the district. 


History: Laws 1931, ch, 97, § 19; 1941 Comp., § 77- 


1319; 1953 Comp., § 75-13-19; Laws 1986, ch. 32, § 35, _. 
The 1986 amendment added the’ section heading: 


substituted "Section 73-1-20 NMSA 1978" for "Section 18 
hereof" and "most recent tax schedules for property taxa- 
tion purposes" for "last tax rolls" in the first sentence, de- 
leted "From the value of such property" preceding "The 
directors", substituted "net taxable value, as that term is 
defined in the Property Tax Code, of all property on the 
tax roll" for "same" in the second sentence, substituted 
"five dollars ($5.00) or any lower maximum amount re- 
quired by operation of the rate limitation provisions of 
Section 7-387-7.1 NMSA 1978, on each one thousand dol- 
lars ($1,000) of net taxable value" for "five (5) mills" in 
the third sentence, substituted "The levy may be made 
annually" for "The directors may cause such a levy of not 
to exceed five (5) mills, to be made annually" in the last 
sentence, and made minor stylistic changes. 


ANNOTATIONS 


Steam production equipment of utility was real’ 


estate. — Steam production equipment consisting of tur- 
bines, boilers, pumps» and fans was real.estate for taxa- 


maintained such equipment on special foundations and 
could not foresee moving it because of its.huge size and 
weight, and such equipment was the very heart of the 
company's business. Southwestern Pub; Serv. Co. v. Chaves 


County, 1973-NMSC-064; 85 N.M..313, 512:P.2d 73. 


Substation equipment not real estate. — Electric 
transmission and distribution substation equipment con- 
sisting of transformers, switches and circuit breakers was 
not real estate for taxation purposes since it was readily 
portable and had very little, if any, annexation or adap- 
tation. Southwestern Pub. Serv. Co. v. Chaves County, 
1973-NMSC-064, 85:\N.M. 318, 512 P.2d 73. 

Lines, poles, meters and like equipment not real 
estate. — Electric transmission lines, poles, line trans- 
formers, meters and such equipment frequently located on 
easements and public rights of way were not real estate 
for taxation purposes since they were changed or relocated 
frequently and were located on unowned land. Southwest- 
ern Pub. Serv. Co. v. Chaves County, 1973-NMSC- 064, 85 
N.M. 818, 512'P.2d 73. 

Lands leased from state not taxable. — Water 
rights on lands.leased from state or United States are 
not subject to conservancy district tax; that assessment is 
levied against the land rather than the particular water 


tion pprposes where the utility company installed and right, 1957-58 Op. Att'y Gen. No? 58:26. 


73-1-22. Assessment and collection; levy to be property lien; time of 
payment. 


The levies herein provided for shall be made by resolution of the board of directors, and the 
amount thereof, together with the tax roll showing the property which the assessment and levy is 
to be made against, shall be certified by July 15 of each year to the board of county commission- 
ers of the county or counties in which the district is situated and included in.the next annual levy 
for state and county purposes. The amount shall be extended on the tax schedules for property 
taxation purposes and be collected for the use of such district in the same manner as are taxes for 
county purposes, and the revenue laws of the state, for the levy and collection of taxes for county 
purposes; ‘except as herein modified, shall’ be applicable for the levy and collection’ of the amount 
certified by the board of such district, including the penalties and enforcement thereof, and for- 
feiture for delinquent taxes. Taxes levied against the property in the district, as herein provided, 
shall be a lien upon the same from the time of such levy, subject’ only to levies made for state and 
county purposes. All collections made by the county treasurers pursuant to such levies shall be 
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paid to the treasurer of the district on or before the tenth day of the next succeeding calendar 


month, and a list of the payers, the amount paid by each and the property covered thereby shall 


accompany such remittance. Such statement of the list of the payers shall be made "hie forms 
furnished to the treasurer by the directors of the district. | 


History: Laws 1931, ch. 97, § 20; 1941 Comp., §)77- 
1320; 1953 Comp., § 75-13-20; Laws 1986, ch, 32, § 36. 
Cross references. — For laws regarding imposition, 


administration and enforcement of taxes, see 7-37-1 to 7- — 


37-7 and 7-38-1:to 7-38-93 NMSA 1978. 

The 1986. amendment added the section heading, in- 
serted "by July 15 of each year" in the first sentence, sub- 
stituted "tax schedules for property taxation purposes" for 
"tax rolls" in the second sentence and made minor stylistic 
changes, 


ANNOTATIONS 


- Extent of tax exemption. — Exemption from taxa- 


. tion is not: applicable to an earthen dam for an irrigation 


system,owned by a nonprofit corporation engaged in dis- 
tributing water to its various shareholders. Storrie Project 
Water Users Ass'n v. Gonzales, Soha sch 052, 53 N.M. 
421, 209 P.2d 530. 

Lands leased from state not taxebic + Water 
rights on lands leased from state or United States are 


not subject to conservancy district tax; that assessment is 
levied against the land rather than the particular water 
right, 1957-58 Op. Att'y Gen. No, 58-26. 


73-1-23. [Loans in anticipation of taxes; repayment. | 


The directors are hereby authorized to borrow money in anticipation of the proceeds from the 
collection of taxes to be derived’ from any uniform annual levy, and in such case the proceeds of all 
such taxes collected shall be applied to the repayment of such loan‘and to no other purpose, until 
the same be paid in full. The directors shall cause adequate annual tax levies to be made, as herein 
provided, until all obligations of the district are fully satisfied. 


Je 


History: Laws. 1931, ch. 97, § 21; 1941 Comp., § 77- 
1321; 1953 Comp., § 75-13-21. 


Bracketed material. — The bracketed material was 
inserted by, the. compiler and is not part of the law. 


73-1-24, [Underground waters. ] 


Whaivel any artesian conservancy district has heretofore been brated or may hereafter be 
organized, under and pursuant to Chapter 97 of the New Mexico Session Laws. of 1931 [73-1-1 
through 73-1-18 and 73-1-16 through 73-1-23 NMSA 1978], or amendments thereto, such conser- 
vancy district may be given the same rights, power and authority as to all underground waters 
within the boundaries of such conservancy district as have been or may hereafter be conferred 
upon such district by said legislative act, and amendments.thereto, as to artesian waters; pro- 
vided, however, the boundaries of such underground waters have been reasonably ascertained and 
the same, or a substantial portion thereof, have been beneficially appropriated for private, public, 
domestic or irrigation purposes and are subject to appropriation, as provided by Chapter 131 of 
the New Mexico Session Laws of 1931 [72-12-1 through 72-12-10 NMSA 1978], or amendments 
thereto, and provided further it is determined that said underground waters, or a substantial por- 
tion thereof, are derived from the artesian basin, or basins, included, or to be included in such dis- 
trict, and that the same are so closely related to such artesian waters that they can be effectively 
conserved by said district. , 


History: Laws 1941, ch. 98, § 1; 1941 Comp., § 7- 
1322; 1953 Comp., § 75- 13-22. 

Brdcketed material. — The bracketed’ material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


. Am, Jur. 2d, A.L.R.and.Cw.S, references. 78 Am, 
Jur. 2d Waters 88 89, 92, 151. 
93 C.J.S. Waters 88 89, 92. 


73-1-25. [Petition to include underground waters; filing objections; 
hearing; amended decree.] 


Where underground waters, other than artesian waters, as provided for i in Section 1 [73-1- 24 
NMSA 1978] hereof, are to be included in any artesian conservancy district which may hereafter 
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be formed, the petition required to be filed and all notices required to be given and published, as 
provided by law in connection with the formation of such district, shall specifically state that such 
waters are to be included in the district, and that the district shall have the same power, right. and 
authority with respect thereto as may be given to it by law over artesian waters. 

Where any conservancy district has heretofore been formed, and the board of directors of such 
district shall determine by resolution that it is desirable that underground waters, other than 
artesian waters, shall be included in and subject to, the district, such conservancy district may 
file a petition in the district court of the county wherein said district was originally formed in the 
same proceeding, praying that the decree providing for the formation of said district be amended 
so-as to include such waters; provided, however, the petition shall be accompanied by a certificate 
of the state engineer, describing with reasonable accuracy the boundaries of all underground wa- 
ters, except artesian waters, within the boundaries of the conservancy district which are subject 
to appropriation by law, and which, in the opinion of the state engineer, should be included in the 
district, and certifying that to the best of his knowledge and belief such waters, or a'substantial 
portion thereof, are derived from the artesian basin, or basins, included in such district, and that 
the same are so closely related to such artesian waters that they can be most effectively conserved 
by said district. Upon the filing of such petition, the district court having jurisdiction shall, by 
order, require notice to be published by the clerk of the court, at such time and places as the court 
may designate, giving notice to all underground water users affected by the proposed change that. 
a hearing will be had at a time and place designated in such notice, for the purpose of determin- 
ing whether or not all of the underground waters described in the certificate of the state engineer 
filed with the said petition should be included in the artesian conservancy district, and the decree 
establishing the district amended accordingly. It shall not be necessary for the clerk to name the 
parties interested, nor to describe the separate lots, tracts or parcels of land‘affected in giving such 
notice, but it shall be sufficient to give such descriptions of the boundaries of the underground 
waters proposed to be included as will enable the owner to determine whether or not his rights 
will be affected. The notice shall state that any person affected by the proposed inclusion of such 
waters shall have the right to file objections thereto, on or before the date set for hearing. If, after 
hearing such objections, if any, and considering any evidence introduced in support thereof, the 
court finds that it is reasonably certain that a substantial portion of said waters are derived from 
the artesian basin, or basins, included in such-district, and that the same are so closely related to 
such artesian waters that they can be effectively conserved by said district, the court shall enter 
an order amending said decree, as prayed for in said petition, and thereupon said waters shall be 
subject to the same rights, powers.and authority as given by law to such conservancy district over 
artesian waters: : 


History: Laws 1941, ch. 98, § 2; 1941 Comp., § 77- Cross references. —.For authority of state engineer to 
1323; 1953 Comp., § 75-13-23, measure waters of state, see 72-2-1 NMSA 1978. 
Bracketed material, — The bracketed material was For law relating to underground waters, see i Sbapter: 72, 


inserted by the compiler and is not part of the law. Article 12 NMSA 1978. 


73-1-26. [Right of conservancy district to protest interference; appeal 
to district court.] 


That any artesian conservancy district which has heretofore been organized, or may be hereafter 
organized, as provided by law, shall in addition to the powers granted to such districts have the right, 
power and authority to protest or object to any application made to the state engineer to appropri- 
ate any waters included within the boundaries of such conservancy district which may be subject 
to appropriation as provided by law, and to protest or object to any application to the state engineer 
to change the location of any well or to change the use of waters for any purpose other than that for 
which originally granted, where it is determined by resolution of the board of directors of such dis- 
trict that the granting of such proposed application would interfere with any existing water rights 
or program of such conservancy district for the conservation of the waters sought to be appropriated, 
and such district shall have the right to appeal to the:district court from the decision of the state 
engineer within the time and manner provided by law for appeals from such decisions. 
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History: Laws 1941, ch. 98, § 3; 1941 Comp., § 77- owners Of the district is in question, the district certainly 
1324; 1953.Comp., § 75-13-24. has not only standing but a duty to participate in litiga- 
“tion affecting those rights. State ex rel. Reynolds v. Lewis, 

inserted by the compiler and is not part of the law. 1973-NMSC-035, 84 N.M. 768, 508 P.2d 577. 

Cross references. — For appropriation and changes Section does not exclude suit regarding well 
in use of waters upon application to state engineer, see 72- drilled outside district. Though an artesian con- 
5-1 NMSA 1978. servancy district has a legal remedy provided expressly 

For appeals to district court, see 72-7-1 to 72-7-3 NMSA by statute for opposing application for appropriation of' 
1978, waters made to the state engineer where appropriation 

For procedures governing administrative appeals to the is within the district, it is not precluded from seeking in- 
district court, see Rule 1-074 NMRA. ~* junctive relief against use of water from a well which is 

For scope of review of the district court, see Zamora drilled without such permit outside territorial boundaries 
v, Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 of the district and which taps waters of the artesian basin 
(1995), that underlies the district. Pecos Valley Artesian Conser- 

vancy Dist. v. Peters, 1945-NMSC-029, 50 N.M. 165, 173 
ANNOTATIONS _. P2d 490. 


District has duty to participate in litigation af- 
fecting owners' rights. — When vested water rights of 


73-1-27. Carriage loss allowance established. 


In addition to the duty of water for irrigation within any artesian conservancy district estab- 
lished under the provisions of Sections 73-1-1 through 73-1-26 NMSA 1978, there shall be, as a 
matter of right, an additional two acre-inches of water per year per acre-foot of an established 
water right to compensate for carriage loss between the point of wigs i oe and the point. of 
beneficial use. 


History: 1953 Comp., § 75-13-25, enacted by Laws 
1971, ch. 53, § 1. 


ARTICLE 2 


Ditches or Acequias 


Sec. Sec. ' 
73-2-1, Right of construction; damages. 73-2-23,. Reimbursement of commissioner's expenses. 
73-2-2. Condemnation of lands, _ ‘ 73-2-24. Maximum charge in lieu of fatigue work; ex- 
73-2-3. Taking of lands for construction. cepted counties. 
73-2-4,. Preference right for irrigation; obstruction. 73-2-25. Persons delinquent not to use water; penalty. 
73-2-5. Ditch over land of another; easement; right of 73-2-26. Actions for collection of assessments; lien. 
servient owner; penalty. 73-2-27. Community ditches defined. 
73-2-6. Ancient ditches protected. 73-2-28. Acequia and community ditch associations. 
73-2-7. Ownership; right to water. 73-2-28.1. Acequias and community ditch associations; 
73-2-8. Management of ditches crossing county line. insurance coverage. 
73-2-9. Acequias declared public. 73-2-29. Improper conduct of mayordomo or commis- 
78-2-10. Ownership of plants on banks. sioner; removal from office; temporary ap- 
73-2-11. Community ditches made corporations; ditches | pointment of successor. 
taking water from common source. 73-2-30. Duty to furnish laborers. 
73-2-12. Officers, election,-bonds and vacancies in certain 73-2-31, Failure to furnish laborers. | 
counties. 73-2-32. Disposition of fines, 
73-2-13. Vacancies in office of commissioner. 73-2-33. Duty to work, 
738-2-14, Ditch elections; votes. 73-2-34. Common labor; failure to work. 
73-2-15. Failure to hold election; Salling of special elec- » 73+2-35. Obligation to work continues until completion. 
| T1006 hn) 73-2-36. Duty to furnish laborers; mayordomos to super- 
78-2-16. Disqualifications. intend work. 
73-2-17. Disqualifications. ; 73-2-37. Penalty for abandoning work. 
73-2-18. Pay of mayordomo. 73-2-38. Labor to be in proportion to land ownership. 
73-2-19, Mayordomo; not to lease feasts 73-2-39. Duty to furnish laborers; duty of absent land- 
73-2-20. Mayordomo not to lease lands; penalty. owner. 
73-2-21. Commissioners’ powers and duties; ea lu 73-2-40. Failure to furnish laborers; penalty. 
mo's duties. 78-2-41,. Indians; rights and duties, 
73-2-22, Acequia and community ditch associations; fon 73-2-42. Blind persons; free irrigation. 
rowing money; contracting indebtedness; 73-2-43, Bridges across roads. 
security for payment. 73-2-44. Payment for bridges. 
73-2-22.1. Acequia and community ditch associations; * 73-2-45, Persons delinquent for bridges not to use wa- 
additional powers; water rights acquisi- . ters, 
tion; nonforfeiture. 73-2-46. Mayordomo failure to perform duties; penalty. 
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Sec, Sec. 
73-2-47. Several ditches from one stream; joint meeting 73-2-57. Crossing lands in reconstruction; compensation; 
_of commissioners. determination; procedure. 
73-2-48. Organization; rules and regulations. 73-2-58. Appraisers; oath. 
73-2-49. Distribution of water. 73-2-59, Appraisement; notice to landowners; contents; 
73-2-50. Neglect of duty; penalty. service; return. 
73-2-51. Not applicable on Rio Grande. 73-2-60. Report of appraisers; contents. 
73-2-52. Spillways; place; work on excess water. 73-2-61. Payment of appraised value; right to possession; 
73-2-53.. Degaguas; irrigation from; irrigation with ex- forcible entry and detainer. 
cess water; subject to regular payment; use 73-2-62. Appeal from appraisement to district court. 
without consent of mayordomo; penalty. 73-2-63. Change in place of diversion; permit unneces- 
73-2-54. Joint spillways or degaguas; use of water with- sary. 
out consent; penalty. 73-2-64, Interference with ditch; illegal water use; pen- 
73-2-55. Joint spillways or degaguas; use of water; au- alty; failure to prosecute; injunctive relief. 
thority of majority of mayordomos. : 73-2-65. Acequia commission; created; membership; 
73-2- 56.1. Water banking; acequias and céfimunity terms. 
ditches. 73-2-66. Powers and duties. 
73-2-56. Change in location, extension or ar aarengeen 73-2-67. Legal counsel. 
of ditch; consent of water users; expense. 73-2-68. Per diem. 


73-2-1. [Right of construction; damages. ] 


All the inhabitants of the state of New Mexico shall have the right to construct, either private 
or common acequias, and to take water for said acequias from wherever they can; with the distinct 
understanding, to pay the owner through whose land said acequias have to pass a just compensa- 


tion taxed for the land used. 


History: Laws 1874, ch. 10, § 1; C.L. 1884, § 17; C.L. 
1897, § 28; Code 1915, § 5737; C.S. 1929, § 151-407; 
1941 Comp., § 77-1401; 1953 Comp., § 75-14-1. 

Cross references. — For special provisions governing 
acequias in certain counties, see 73-3-1 to 73-3-11 NMSA 
1978. 

For exercise of eminent domain to acquire ditches, see 
72-1-5 NMSA 1978. 

For application for appropaiation of water, see 72-5-1 
NMSA 1978. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. COMMUNITY ACEQUIAS. 


I, GENERAL CONSIDERATION. 


Used ditch is dedicated as such. — Irrigation ditch 
used for conducting water for irrigation of lands, when in 
actual use as such, is so. dedicated. City of Albuquerque v. 
Garcia, 1913-NMSC-006, 17 N.M. 445, 130 P. 118. 

City may not condemn for another use. — City has 
no power to condemn community acequia in actual use for 
conducting water for irrigation of lands and to appropri- 
ate same to the use of the public for a street. City of Al- 
buquerque v. Garcia, 1918-NMSC-006, 17 N.M. 445, 130 
Parts. 

State legislation may not destroy United States' 
riparian rights. — In the absence of specific authority 
from congress, a state cannot by legislation destroy the 
right of the United States, as owner of lands bordering on 
a stream, to the continued flow of its waters. United States 
v. Rio Grande Dam & Irrigation Co., 174 U.S, 690, 19 8. Ct. 
770, 43 L. Ed. 1136 (1899). 

Permissive use vests no property rights. Since 
use by a party of a ditch classified for irrigation by the 
irrigation district was permissive only, use for such pur- 
pose is subject to termination at will and vests in such 
party no property right as against the public. Board of 
Cnty. Comm'rs v, Sykes, 1964-NMSC-183, 74 N.M. 435, 
394 P.2d 278. —— 

User may not claim right of eminent domain. 
Relocation of borrowed ditch, use of which for purpose of 
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irrigation was permissive only and subject to termination 
at will, was not a matter of public interest or concern, and 
the taking of private property of defendant upon which 
to relocate a ditch, where there was no obligation, duty 
or right to relocate, is not a public.use. Board of Cnty. 
Comm'rs v. Sykes, 1964-NMSC-183, 74 N.M. 435, 394 P.2d 
278. 

Acequias and community ditch associations sub- 
ject to this article are subject to audit under the Audit Act 
(Section 12-6-1 NMSA 1978 et seq.). 1990 Op. Att'y Gen. 
No. 90-30. 

Ditch commissioners must prove public necessity 
for taking. — In taking land for public use when either 
building a new ditch or enlarging or extending a ditch, 
burden would be on ditch commissioners (see Section 73- 
2-11 NMSA 1978) to prove public necessity:for the taking. 
1969 Op. Att'y Gen. No. 69-96. 

Specific provisions on condemnation of ditch 
control over more general condemnation statute found 
in Section 72-1-5*NMSA 1978. 1969. Op. Att'y Gen. 
No. 69-96. 

Inverse condemnation suit proper. — In event that 
ditch commissioners were to take land without initiating 
condemnation proceedings, landowner may institute his 
own suit for inverse condemnation and receive just com- 
pensation for the taking. 1969 Op. Att'y Gen, No, 69-96, 

Law reviews. — For article,"Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971). 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 25 
Am. Jur. 2d Drains and Drainage Districts §:3 et seq.; 45 
Am. Jur. 2d Irrigation §§ 44, 57, 78; 78 Am. Jur. 2d Waters 
§§ 135, 195, 199. 

Power of state to exact fee or require license for taking 
water from stream, 19 A.L.R. 649, 29 A.L.R. 1478. 

Canal as attractive nuisance, 36 A.L.R. 162, 39 A.L.R. 
486, 45 A.L.R. 982, 53 A.L.R. 1344, 60 A.L.R. 1444. 

Easement for irrigation canal as breach of covenant 
against encumbrances, 64 A.L.R. 1499. 
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Irrigation ditch as charging purchaser of servient estate 
with notice of easement, 74 A.L.R. 1250, 

Constitutionality of statutes relating to surface water, 
85 A.L.R. 465. 

Railroad company's right to permit construction of ir- 
rigation ditch over part of its right-of-way, 94 A.L.R. 530, 
149 A.L.R. 378. 

Liability for overflow or escape of water from reservoir, 
ditch or artificial pond, 169 A.L.R. 517. 

Right of riparian owner to construct dikes, embank- 
ments or other structures necessary to maintain or re- 
store bank of stream, 23 A.L.R.2d 750. 

Liability of abutting landowner for i injury to municipal 
employee engaged in constructing or repairing sewers or 
drains, 58 A.L.R.3d 1085. 

Extinguishment by prescription of natural Sarsitue for 
drainage of surface waters, 22.A.L.R.2d 1047. 

28 C.J.S. Drains § 2 et seq.; 93 C.J.S. Waters §§ 129; 210, 


I]. COMMUNITY ACEQUIAS. 


Purpose in formation of community acequias. — 
Community acequias were formed or maintained for the 


73-2-2. [Condemnation of lands. ] 


more effectual or convenient exercise of political power 
within certain boundaries or localities, to whom the elec- 
tors residing therein are, to some extent, granted power 
to locally self-govern themselves. 1963-64 ‘Op. ogy Gen. 
No. 63-112. 

Community acequias fall within definition of po- 
litical subdivision. — The term political subdivision is 
comprehensive and denotes any division of a state made 
by proper authorities thereof, acting within their consti- 
tutional powers, for ‘purposes of carrying out a portion of 
those functions of state which by long usage and inherent 
necessities of government have always been regarded as 
public, and community acequias fall within this definition, 
1963-64 Op. Att'y Gen. No. 63-112. 

Community acequias have power of eminent do- 
main, 1963-64 Op. Att'y Gen. No. 63-112.: 

Municipality has no power of eminent domain 
over community acequias since that property is. al- 
ready devoted to a public use. 1963-64 Op. Att'y Gen. 
No. 63-112. 


If the owner or owners of lands, where a new ditch for an acequia is to be made, should ask an ex- 
orbitant price as a compensation therefor, which shall not be satisfactory to the owner or owners of 
such acequia, it shall be the duty of the probate judge of the county in which it may occur, to appoint 


three skillful men of well-known honesty, to make an appraisement thereof and fix the compensation. 


History: Laws 1874, ch. 10, § 2; C.L. 1884, § 18; C.L. 
1897, § 24; Laws 1908, ch. 44, § 3; Code 1915, § 5738; 
C.S. 1929, § 151-408; 1941 Comp., § 77-1402; 1953 
Comp,, § 75-14-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For appraisal of land taken upon 
reconstruction of ditch, see 73-2-57 to 73-2-62 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — a6 Am. 
Jur. 2d fininert Domain §§'77; 202, 206, 

Exercise of eminent domain by private owner ‘for pur- 
pose of irrigating land; 9 A.L.R. 588, 27 A.L.R.519, 

Eminent domain for irrigation, combination of public 


and private uses or purposes, 53 A.L.R. 19. 


28 C.J.S. Drains § 79 et seq.; 29A C.J.S, Eminent Do- 
main § 286. 


73-2-3. [Taking of lands for construction.] 


In case a community of people desire to construct a ditch or acequia in any part of the state, and 
the constructors are the owners of all the land upon which said ditch or acequia is constructed, in 
such case no one shall be bound to pay for said land, as.all the persons interested in the cone bet 
tion of said ditch or acequia are to be benefited by it: | 


History: Laws 1851-1852, p. 189, § 7; C.L. 1865, ch. 
1, § 7; C.L. 1884, § 4; C.L. 1897, § 4; Code 1915, § 5736; 
Cs. 1929, § 151-406; 1941 Comp., § 77-1403; 1953 
Comp., § 75- 14-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 339, : 


73-2-4, [Preference right for irrigation; obstruction.] 


No inhabitant of this state shall have the right to construct any building of the ieapeliait of 
the irrigation of lands or fields, such as mills or any other property that may obstruct the course of 
the water; as the irrigation of the fields should be preferable to all others. 


History: Laws 1851-1852, p. 189, § 2; C.L. 1865, ch. 
1, § 2; C.L. 1884, § 1; C.L. 1897, § 1; Code 1915, § 5734; 


C.S, 1929, § 151-404; 1941 itis 5 717-1404; 1953 
Comp., § 75- 14.4, 
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Bracketed material. — The bracketed material was Albuquerque v. Garcia, 1918-NMSC-006, 17 N.M. 445, 130 


inserted by the compiler and is not part-of the law. P. 118, 
Cross references. — For penalty for obstructing use of Equitable relief not always warranted. — Unlaw- 
water, see 72-8-3 NMSA 1978. | ful diversion of water from community acequia or naked 


trespass unaccompanied with great or irreparable dam- 


me is ANNOTATIONS... . age or mischief will not warrant equitable relief. La Mesa 
City may not condemn community acequia for rus ren v. Appelzoeller, 1914-NMSC-033, 19 N.M. 75, 
use as street. — City may not condemn community ace- : . 
quia in actual use for conducting water for irrigation of Am. dur: 2d, A.L.R. and C.J.S. references. — 25 Am. 
lands, for use as a street or for widening a street. City of Jur. 2d. Drains and Drainage Districts § 33. 


at abe Drains § 78. 


73-2-5. Ditch « over tatid of nit ther: easement; right of servient owner; 
penalty. 


A. Hereafter in all cases here there has been a continuous use of a ditch for the purposes of 
irrigation for five years, it shall be conclusively presumed as between the parties that.a grant has 
been made by.the owners of the land, upon which such ditch is located, for the use of the same and 
it is unlawful to interfere with that easement or prevent access to the ditch by the owner of the 
dominant estate as provided by law; provided that nothing herein contained shall be construed to 
prevent the owner of a servient.estate from making any alterations or changes in the location of 
any ditch upon his land, so long as such alteration or change of location shall not interfere with the 
use of or access to such ditch by the owner of the dominant estate. For the purposes of this section, 
the easement created pursuant to this section shall be adequate to allow for reasonable mainte- 
nance, use and improvements to the ditch. 

B. .In the case of a community ditch or acequia, a criminal complaint for a violation of the pro- 
visions of Subsection A of'this section may be made by the district attorney or the mayordomo or 
commission of the ditch or acequia to the magistrate court in the county where the violation oc- 
curred. A person convicted of violating the provisions of Subsection A of this section is guilty of a 
misdemeanor and on conviction, the defendant shall be fined not less than three hundred dollars 

($300) nor more than one thousand dollars ($1,000) or sentenced up to ninety days imprisonment 
in the county jail; or both. 

C. In the case of a community ditch or acequia, in addition to criminal prosecution, the district 
attorney or the mayordomo or commission of the ditch or acequia may file a civil complaint seeking 
a civil penalty not to exceed five thousand dollars ($5,000) for knowingly, intentionally or willfully 
violating the provisions of Subsection A of this section. 

D. The remedies provided for in this section shall not be construed as limiting the fight ofthe 
party bringing the civil or criminal complaint from seeking damages. In addition to the remedies 
provided in this section, the district attorney, mayordomo or commission of the ditch or acequia 
or owner of the dominant estate may apply to the district court of the county where the violation 
occurred for an injunction restraining any person from violating or ele to violate the provi- 
sions of Subsection A of this SECHOH 


History: Laws 1933, ch. 65, § 1; 1941, ch. 155, § 1; $5,000 for violation of Subsection A; and added Subsection 


1941 Comp., § 77-1405; 1953 Comp., § 75-14-5; 2005, D to provide that the remedies provided in this section 
ch, 186, § 1. are not exclusive remedies and that the district attorney, 

The 2005 amendment, effective June 17, 2005, pro- mayordomo, commission of the ditch or acequia, or owner 
vided in Subsection A that itis unlawful to interfere of the dominant,estate may apply for an. injunction re- 
with the easement or prevent access to Se ditch by the straining any person from violating Subsection A. 
owner of the dominant estate as provided by law and that ‘ 
the easement shall be adequate to allow for reasonable ANNOTATIONS 
maintenance, use and improvement of the ditch; added Purpose of section. — The purpose of this section is to 
Subsection B to provide that in the case of a community resolve disputes between. parties with interests.in a ditch, 
ditch or acequia, a criminal complaint may be made by the © owners of the ditch land and owners of a ditch easement, aa 
district attorney, mayordomo or commission of the ditch an easement between private interests is expressly within 
or acequia to a magistrate court and prescribes penalties its purview. Cox v. Hanlen, 1998-NMCA-015, 124 N.M. 529, 
for violations of Subsection A; added Subsection C to pro- © 953 P.2d 294, cert, denied, 124 NM, 418, 952 P2d 19. 
vide that in the case of a community ditch or acequia, in Applicability. — Section 73-2-27 NMSA 1978 does not 
addition to a criminal prosecution, the district attorney, apply to this section. Cok v. Hanlen, 1998-NMCA-015, 124 
mayordomo or commission of the ditch or acequia may file N.M. 629, 953 P.2d 294, cert. denied, 124 N.M. 418, 952 
a civil complaint seeking a civil penalty of not more that P2d 19. 
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73-2-6 SPECIAL DISTRICTS 73-2-7 


Inception of five-year period. — The five-year period 
for creating an easement applies after the creation ofa re- 
lationship between parties with different rights to a ditch 
rather than the creation of the:ditch itself. Cox v. Hanlen, 
1998-NMCA-015, 124 N.M. 529, 953 P.2d 294, cert. denied, 
124 N.M. 418, 952 P.2d 19. 

Where multiple interests in a ditch did not exist when 
it was constructed, this section did not apply until addi- 
tional interests to the ditch property were created, and, 
as the 1941 amendment, permitting a servient owner to 
make alterations or changes in the ditch was then in ef- 
fect, it was applicable to a dispute between the property 
owners. Cox v. Hanlen, 1998-NMCA-015, 124 N.M. 529, 
953 P.2d 294, cert. denied, 124 N.M. 418, 952 P.2d 19, 

Dominant owner entitled to use land water flows 
over. — Dominant owner is not entitled only to beneficial 
use of the water; this section plainly defines the right ac- 
quired as a grant by the dominant owner to use the land 
over which the right is claimed. Archibeck v. Mongiello, 
1954-NMSC-104; 58 N.M. 749, 276 P.2d 736. 

Alterations of dominant owner must alter subject 
of easement. — Alterations that dominant estate owner 
may make to meet changed conditions of surrounding 
property must be alterations of the subject of the ease- 
ment itself; for it is the changed condition of the sur- 
rounding property which has diminished enjoyment of the 
easement, and it is alteration of that easement which can 
render easement effectual. Posey v. Dove; 19538-NMSC-019, 
57 N.M. 200, 257 P.2d 541. 

Dominant owner may not burden servient tene- 
ment nor change character of servitude. — As the 
right to the ditch or other artificial watercourse is an 
easement, no change can be made against landowner 
over whose land.the ditch passes that is burdensome to 


73-2-6. [Ancient ditches protected.] 


the servient tenement or that changes the character of 
the servitude; even if enlargement or change would ben- 
efit servient estate, the owner thereof has a right to be 
his own judge of whether he will permit it. Posey v. Dove, 
1953-NMSC-019, 57.N.M. 200, 257 P.2d 541. 

Reasonable entry for repair and maintenance. 
— The owner of the dominant. estate created by express 
provision had the right to reasonably enter the servient 
estate to repair and maintain the right of way and remove 
natural.obstructions interfering with its use. Cox v. Han- 
len, 1998-NMCA-015, 124 N.M. 529, 953 P.2d 294, cert. de- 
nied, 124 N.M. 418, 952 P.2d 19. 

Section is not applicable to ditches used 
solely for drainage purposes. Archuleta v. Jacquez, 
1985-NMCA-077, 103 N.M. 254, 704 P.2d 1130. 

Proviso does not control prior easement. — The 
1941 amendment to this section, which added the proviso, 
was not controlling where easement was established prior 
to its enactment..Archibeck v. Mongiello, 1954- NMSC- 104, 
58 N.M. 749, 276'P.2d 736. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Drains and’ Drainage Districts §§ 29,.30;,45 Am. 
Jur. 2d Irrigation §§ 78 to 81, 104. 

Character of easement in respect of water as one in 
gross or appurtenant, '89 A.L.R.. 1187. 

Agreement in respect of water rights in stream as beeen 
ing a mere personal obligation, covenant running with the 
land or an easement, 127 A.L:R. 835. 

Assignability and divisibility of easement in gross or li- 
cense.in respect of land or water, 130 A.L.R. 1253. 

Rights and duties of owners inter se with respect to, up- 
keep and repair of water easement, 169 A.L.R. 1147. 

28 C.J.S. Drains § 59; 94 C.J.S. Waters §§ 349, 350. 


The course of ditches or acequias established prior to July 20, 1851, shall not be disturbed. 


History: Laws 1851-1852, p. 189, § 8; C.L. 1865, ch. 
1, § 8; C.L..1884, § 5; C.L. 1897,§ 5; Code 1915, § 5732; 
C. S. 1929, § 151-402; 1941 Comp. » § 77-1406; 1953 
Comp., § 75-14-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Intent of section. — Section was enacted primarily for 
protection of ditches from outside trespassers, it was in- 
tended as a guarantee against destruction or disturbance 


of ditches then in existence: Candelaria v. Vallejos, 
1905-NMSC-019, 13 N.M. 146,81 P. 589. 

Section has no application to ditches con- 
structed after its enactment. Candelaria v. Vallejos, 
1905-NMSC-019, 13 N.M. 146, 81 P. 589. 

Section prohibits changing course or combining 
ditches. — Commissioners (see Section 73-2-12 NMSA 
1978) have no power to change the course of a ditch, or 
combine two, if the ditches were established prior to 1851. 
1929-30 Op. Att'y Gen. No, 30-115, 

Law reviews. — For article, "Water Rights Problems 
in the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971). 


73-2-7. [Ownership; right to water. | 


All acequias, public or private, when completed, shall be the property of fa’ persons who may have 
completed such acequias or ditches, and no person or persons who may desire to use the waters of 
such acequias or ditches shall be allowed so to do without the consent of a majority of the owners of 
such acequias or ditches, and upon payment of a share proportionate to the primary cost of such ace- 
quia or ditch to the amount of the land proposed to be irrigated, or the quantity of water proposed to 
be used: provided, that the provisions of this section shall not apply to any acequias or ditches, public 
or private, that may te from the limits of any one county to within the lines of any other county. 


History: Laws, 1882, ch. 30, § 1; C.L. 1884, § 15; C.L. 
1897, § 21; Code 1915, § 5733; C.S. 1929, § 151-403; 
1941 Comp., § 77-1407; 1953 Comp., § 75-14-7, 


Bracketed material. — The bracketed bed art was 
inserted by the compiler and is not part of the law. 
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73-2-8 DITCHES. OR ACEQUIAS 73-2-9 


ANNOTATIONS Courts cannot readjust shares in interest in com- 
munity ditch corporation in proportion to water rights 
: donq pres paeun PY Se ; of the landowners using the ditch, or in proportion. to 
right in ditch: first, by initial joinder of landowners in number of acres irrigated by each, as that ean in effect 
construction of the ditch and contributing cash or labor, or destroy vested property rights and create new property 


both; and second, by consent of owners of said ditch and P " : k 
payment for carrier space in the ditch. Holmberg v. Brad- im peepee fi ,: ipoifonclin AAEM AC id 1 BE, Mahe 


ford, 1952-NMSC-051, 56 N.M. 401, 244 P.2d 785. Property rights recognized by section secure. 
Second method required where landowner has While this section and Section 73-2-14 NMSA 1978 
additional acreage to irrigate. — New landowner or contain some language which might appear conflicting, 
one who has additional acreage that could be irrigated the latter section merely provides two alternative meth- 
from community ditch has no right to additional interest ods of voting, and does not destroy any property rights 
in the ditch until he has secured consent of majority of whitHeiical seston recognized. Holmberg v. Bradford 
the owners of said ditch and has arranged to pay for ad- 1952-NMSC-051. 56 N.M. 401. 244 P2d 785 : 
ditional carrier space in the ditch. Holmberg v. Bradford, Raallosateditnee Wt casenient proper. When the 
1952-NMSC-051, 56 N.M. 401, 244 P2d 785. F district court changed the ditch rotation cycle from eigh- 
Ownership of ditch and water separate rights, — teen days to fifteen days, it did not divest owner of its 
Rights of ownership of the ditch are rights separate and real property interest in the ditch structure, which owner 
apart from rights of ownership of water that the ditch still owns jointly with another as tenants in common. The 
conveys. Holmberg v. Bradford, 1952-NMSC-051, 56 N.M. court simply reallocated usage of theeasement for. water 
401, 244 P.2d 785. Y flow through the ditch in conformity with the particular 
Owners may not hold rights to surplus waters. purpose for which the ditch was created, through an ex- 
— If ditch carried double the amount of water claimed by ercise of the court's equitable power so that the easement 
original appropriators, or which they intended to use, such satisfied the purpose for which it was created. Olson v. H 


Section recognizes only two methods of acquiring 


surplus waters could not be divided into water rights and BP ‘ C-100. 118 N.M. 495. 882 

parceled out to members, to be held by them for sale or ee nopss ine x\QaNMS ; ai Bee Pea 

speculation. State ex rel. Cmty. Ditches v. Tularosa Cmty. Am. Jur. 2d, A.U.R. and C.J.S. references, — 25 Am. 

Ditch, 1914-NMSC-069, 19 N.M. 352, 143 P. 207. Jur, 2d Drains and Drainage Districts §§ 3, 4, 31, 32, 48, 
Owner of community ditch has i in effect an ease- 50; 45 Am. Jur. 2d Irrigation §§ 52, 55. 

ment for purpose of transporting water. Holmberg uv. 98 C.J.S. Drains § 75; 93 C.l.S. pas 88 1, 129. 


Bradford, 1952-NMSC-051, 56'N.M. 401, 244 P.2d 785. 


73-2-8. [Management of ditches crossing county line. ] 


Where any acequia or ditch, public or private, passes from within the limits of any one county, to 
within the lines of any other county, such acequias or ditches within the proper precincts of their 
respective counties shall be under the exclusive control and management of the officers of such 
even ean and eqmniies: 


History: Laws 1882, ch. 30, § 2; C.L. 1884, § 16; C.L, ANNOTATIONS 

1897, § 22; Code 1915, § 5752; C. S. 1929, 151-422; 

1941 Comp., § 77-1408; nade Comp., § Bea. ‘ Am. Jur. 2d, A.L.R. and C.J.S. references, — 77 Am. 
Bracketed material. — The bracketed material was Jur. 2d Venue § 18, 

insérted by the compiler and is not part of the law. 28 C.J.S. Drains § 9. 


73-2-9. [Acequias declared public.] 


All rivers and streams of water in this state, known prior to January 7, 1852, as public ditches 
or acequias, are established and declared to be public ditches or acequias, 


History: Laws 1851-1852, p. 277, § 1; C.L. 1865, ch. State legislation may not destroy United States! 


1, § 9; C.L. 1884, § 6; C.L. 1897, § 6; Code 1915, § 5731; riparian rights. — In the absence of specific authority 
C. Ss. 1929, § 151-401; 1941 Comp; § 77-1409; 1953 from congress, a state cannot by legislation destroy the 
Comp., § 75-14-9. right of the United States, as owner of lands bordering on 
Bracketed material. — The planeta? material -was astream, to the continued flow of its waters. United States 
inserted by the compiler and is not part of the law. v. Rio Grande Dam & Irrigation Co,, 174, U.S. 690, 19S. Ct. 
Cross references. — For provision that natural wa- 770, 43 L. Ed. 1136 (1899). 
ters are public waters, see 72-1-1 NMSA 1978. nits Community, acequias are public acequias within 
: the meaning ofthis section. State ex rel. Black v. Aztec 
ANNOTATIONS Ditch Co., 1919-NMSC-057, 25 N.M. 590, 185 P. 549. 


Community bylaw cannot contravene section, — 
Members.of a community ditch system cannot adopt a by- 
law in contravention of statute. State ex rel. Black v. Aztec 


Section has no application to stream like the Rio 
Grande, but refers to ditches or natural watercourses 
used as acequias that have become subjected to owner- 
ship, and upon which labor is expended for appropriation Ditch Co.,1919-NMSC-057, 25 N.M. 590, 185 P. 549, 
and irrigation. Albuquerque Land & Irrigation Co. v, Guti- _ Law reviews, — For article, "Water Rights Problems 
errez, 1900-NMSC-017, 10 N.M. 177, 61 P. 357, aff'd, 188 in the Upper Rio Grande Watershed and Adjoining Areas, 


US. 545, 23 S. Ct. 338, 47 L. Ed. 588 (1903). see 11 Nat, Resources J. 48 (1971). 
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73-2-10 SPECIAL DISTRICTS |: | 73-2-11 


73-2-10. [Ownership of plants on banks. | 


All plants of any description growing on the banks of said ditches, or acequias, shall belong to 
the owners of the land through which said ditches or acequias run. 


History: Laws 1851-1852, p. 277, § 16; C.L. 1865, . implicit ina right of way for the maintenance and en- 


ch. 1, § 24; C.L. 1884, § 11; C.L. 1897, § 17; Code 1915, joyment of a vested water right. Walker v, United States, 

§ 5745; C. S. 1929, § 151-415; 1941 Comp., § 77- 1410; 2007-NMSC-038, 142 N.M. 45, 162 P.3d 882. 

1953 Comp., § 75-14-10. Acequia as boundary. — Description in a written 
Bracketed material. — The bracketed material was instrument calling for acequia as a boundary carries 

inserted by the compiler and is not part of the law. title. to the center of the acequia. Taugliaferri v. Grande, 


% ri ," Le] » . 30. 
ANNOTATIONS 1911-NMSC-052, 16 N.M..486, 120 P. 7 


No right to forage. — The law. of the State of 
New Mexico does not recognize a limited forage right 


4 


73-2-11. [Community ditches made corporations; ditches taking water 
from common source.| 


All community ditches or acequias shall for the purposes of this article be considered as corpora- 
tions or bodies corporate, with power to sue or to be sued as such. And every one of said community 
ditches beginning at the dam or entrance of the water, in continued course to the end of the same, 
shall be considered as one ditch or acequia only, to be superintended by three commissioners and 
one mayordomo as now provided by law, except that where two community ditches or more take 
water from a common ditch or head, they shall be and remain separate and under separate man- 
agement. 


History: Laws.1895, ch. 1, § 1; C.L. 1897, § 8; Laws rights, where such rights are exercised through a commu- 
1903, ch. 98, § 1; Code 1915, § 5744; C.S. 1929, § 151- nity ditch. Snow v, Abalos, 1914-NMSC-022, 18 N.M. 681, 
414; 1941 Comp., § 77-1411; 1953 Comp., § 75-14-11. 140 P. 1044, 

Bracketed material. — The bracketed material was No power to bind owner to judgment. While a 
inserted by the compiler and is not part of the law. community acequia does not own water rights of individual 

Cross references. For meaning of "community consumers, where community acequia enjoins another such 
ditch", see 73-2-27 NMSA 1978. acequia from diverting water, such judgment is not subject 

For status of community ditch associations as political to attack, although erroneous, but individual consumers 
subdivisions of state, see 73-2-28 NMSA 1978. under the acequia, not parties to the suit, are not bound by 

For apportionment of water when two ditches obtain the injunction. Acequia Del Llano v. Acequia De Las Joyas 
water from same source, see 73-2-47 NMSA 1978. Del Llano Frio, 1919-NMSC-001, 25 N.M..134, 179 P. 235. 

Community may represent members in other 
ANNOTATIONS common-interest situations. — Community ditch may 

Community ditches are domestic corporations. represent its members before court where parties repre- 
— Community ditches or acequias are as much domestic sented have common interest with community body, inter- 
corporations as are drainage districts organized under ests of body are not antagonistic to those of members and 
the provisions of Section 73-6-1 NMSA 1978 et seq. In no issue is raised as to respective water rights of individ- 
re Dexter-Greenfield Drainage Dist., 1915-NMSC-097, 21 ual users. La Luz Cmty. Ditch Co. v. Town of Alamogordo, 

Ditch corporations are involuntary public quasi- Community acequia has right to condemn 
corporations, with no powers except those expressly right of way for a ditch. City of Albuquerque v. Garcia, 
conferred by statute or such as are impliedly necessary to 1913-NMSC-006, 17 N.M. 445, 130 P. 118. 5 
the performance of those statutory powers. Candelaria v. Community acequia may change course of ditch. 
Vallejos, 1905-NMSC-019, 13 N.M. 146, 81 P. 589. iy — Section does not confer upon officer or-majority inter- 

Words "for the purposes of this act [article]" are ested in ditches thereby incorporated, any powers as to 
words of limitation, and such corporations so created changing ancient course of the same against consent of 
have and possess no powers not thereby either expressly or owners to be injuriously affected by such change. Cande- 
impliedly granted them. Snow v. Abalos, 1914- NMSC- 022, laria v. Vallejos, 1905-NMSC-019, 13 N.M. 146, 81 P. 589, 
18 N.M. 681, 140 P. 1044, but see Section 73-2-56 NMSA 1978. 

Acequia has no power to acquire or hold title to There can be|but one community corporation for 
water rights. Snow v. Abalos, 1914-NMSC-022, 18 N.M. each acequia, which may sue or be sued only when of- 
681, 140 P. 1044, ficers are elected according to law. State ex rel. Cmty. 

No power to litigate them in lieu of individual ——- Difches v. Tularosa Cmty. Ditch, 1914-NMSC-069, 19 N.M. 
owner. — Section for administrative convenience gave le- 352, 143 P, 207, ; 
gal status to community ditches in order to facilitate dis- Ditch held as tenancy in common. — When a com- 
tribution of waters and maintenance of ditches ‘and later- munity ditch at the lower end of another ditch has either 
als. It did not attempt to interfere with rights theretofore by contract or condemnation enlarged the upper ditch, 
owned by the individual, and ‘the individual is a proper ownership along the line of the common ditch must be 
and necessary party in an action for adjudication of water that of tenancy in common, which would entitle the lower 
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73-2-12 DITCHES OR ACEQUIAS 73-2-12 


ditch to work, repair and maintain the common ditch to Acequias have powers expressly delegated or nec- 
same extent as the owners of the upper ditch. Halford essarily implied. — Like all other political subdivisions, 
Ditch Co. v. Indep. Ditch Co., 1916-NMSC-058, 22 N.M. an acequia is competent to exercise whatever powers the 
169, 159 P. 860. legislature has delegated to it, expressly, or by necessary 
All smaller ditches, or laterals, shall be considered implication. 1964 Op. Att'y Gen. No. 64-95. 

a single acequia, — Where the board of county commis- +» Ditch corporations are involuntary public quasi- 
sioners of Taos county (County) affirmed the decision of corporations. — Community ditches belong to a class of 
the Taos planning commission to grant a permit to con- corporations known as public involuntary quasi corpora- 
struct a heliport on property owned by intervenor, adjoin- tions that exist under general laws of the state, which ap- 
ing agricultural fields farmed by petitioners; and where portion its territory into local subdivisions for the purpose 
petitioners claimed that a series of unpermitted and per- . of civil and governmental administration, and impose on 
mitted construction, ranging over a five-year period and the people residing in said several subdivisions precise 
culminating in the permit allowing construction of the he- and limited public duties and clothe them with restricted 
liport, interfered with their access to and use of a lateral corporate functions, coextensive with the duties devolved 
that runs across intervenor's property and delivers water upon them. 1963-64 Op. Att'y Gen. No. 63-112. 

to petitioners’ fields, and where the land use regulation at Community acequia has right to borrow funds. 
issue requires the permission of the acequia commission — Borrowing of funds by community ditch to improve, 
for any construction activity which disturbs an acequia in rehabilitate or extend its facilities for irrigation is neces- 
any way, and where the County claimed that this regula- sarily implied from powers granted to it. 1964 Op. Att'y 
tion applies only to construction that disturbs an acequia Gen. No. 64-95 (opinion rendered prior to adoption of Sec- 
madre, and not a lateral, the district court erred in affirm- tion 73-2-22 NMSA 1978). 

ing the permits granted by the County, because the plain Since an acequia is a political subdivision of the state, 
language of this.section means that all smaller ditches, or Section 72-14-29 NMSA 1978 expressly approves lending 
laterals, that run along the course anywhere from where of funds to it provided that the acequia conforms in all 
the water begins, to the end, where the water is carried to necessary respects with the statutory scheme governing it 
irrigate a field, shall be considered a single acequia. The _and that the purpose of the loan is one permitted by. Sec- 
lateral at issue should not have been disturbed without tion 72-14-29 NMSA 1978. 1964 Op. Att'y Gen. No. 64-95. 
express permission from the appropriate acequia commis- Community ditch corporations exist for adminis- 
sion for its operation and maintenance. Sanchez v. Taos trative purposes only and have the power to tax the 
Cnty. Bd. of Comm'rs, 2022-NMCA-002, cert. denied. holders of water rights for services and improvements. 

Description in a written instrument calling for 1963-64 Op. Att'y Gen. No. 63-112, 
acequia as boundary carries title, in absence of words Law reviews. — For article, "Water Rights Problems 


importing a different intention, to the center of the acequia. in the Upper Rio Grande Watershed and Adjoining Areas," 

Tagliaferri v. Grande, 1911-NMSC-052, 16 N.M. 486, 120 see 11 Nat. Resources J. 48 (1971). 

P. 780. Am, Jur. 2d, A.L.R. and C.J.S. references. — 94 
Acequias are political subdivisions. — Acequia is a C.J.S. Waters § 339: 

form of public corporation and qualifies as a political sub- 

division of the state. 1964 Op. Att'y Gen. No. 64-95. 


73-2-12. Officers, election, bonds and vacancies in certain counties. 


The officers of such community ditches or acequias shall consist of three commissioners and one 
mayordomo or superintendent, each of whom shall be the owner of an interest in the ditch or the 
water therein. The officers shall be elected biennially on the first Monday of December of the odd 
numbered years and shall assume the duties of their office not later than the first Monday of the 
following January. On or before the first Monday of January, the commissioners shall organize by 
election of one of their number as chairman, another as secretary and another as treasurer. The 
treasurer shall be required to give a bond to the state in a sum to be fixed by the commissioners. 
The mayordomo shall also be required to give a bond to the state in a sum to be fixed by the com- 
missioners. The condition of the bonds [is] to be for the accounting of all money coming into their 
hands by virtue of their offices and for the faithful performance of their respective duties. In the 
event of a vacancy in the office of mayordomo, the commissioners shall have power to appoint a 
mayordomo or superintendent to hold office until his successor is elected and qualified. 


History: Laws 1895, ch. 1, § 2; C.L. 1897, § 9; Code _ ANNOTATIONS 
1915, § 5746; C.S. 1929, § 151-416;:1941 Comp., § 77- 
1412; 1953 Comp., § 75-14-12; Laws 1987, ch. 64, § 1. 

Cross references. — For special provisions governing 


Officers not elected according to law not de jure. 
— Officers of community ditches or acequias become such 


ei : : 3.3- 3-3-11 NMSA only by strict compliance by members of the community 
= NR Benedict a ee . with the law which provides for election of such officers. If 
The 1987 amendment, effective June 19, 1987, added pretended officers are elected in a way or manner not au- 


thorized by law, such officers do not become de jure officers 
of the statutory corporation. State ex rel. Cmty. Ditches v. 
Tularosa Cmty. Ditch, 1914-NMSC-069, 19 N.M. 352, 143 
P. 207, : 

Mayordomo officer of political subdivision for so- 
cial security purposes. — Mayordomo of a community 


the present catchline; divided the former first sentence 
into two sentences; in the present second sentence, substi- 
tuted "biennially" for "annually" and inserted "of the odd 
numbered years" following "December"; deleted "as herein 
before provided" from the end of the last sentence; and 
made minor stylistic changes. 
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73-2-18 SPECIAL DISTRICTS 73-2-14 


ditch association is considered an officer of a political sub- .Mayordomo's official capacity should not be ques- 
division of the state for social security sonia purposes, tioned for lack of bond. 1915-16 we Att! Mi Gen. N o. 16- 
1970 Op. Att'y Gen. No. 70-46. 1790. O-O8 


i 
ica 


73-2-13. [Vacancies i in office of commissioner.] 


In case a vacancy shall occur among the commissioners of any sidney ditch or acequia, 
by death, resignation or otherwise, the remaining commissioners or commissioner shall fill such 
vacancy by appointment, and those appointed shall hold their offices until their successors are 
regularly elected and qualified. 


History: Laws 1919, ch. 116, § 1; :C.S. 1929, § 151- Cross references. — For vacancies in certain wide 
502; 1941 Comp.,'§ 77-1413; 1953 Comp., § 75-14-13. see '73-3-1 NMSA 1978. . 
Bracketed material, — The’bracketed material was 
inserted by the compiler and is not part of the law. 


73-2-14. Ditch elections; votes. 


The election for acequia or community ditch officers under this article shall be held by the outgo- 
ing commissioners under rules,and regulations to be prescribed by them, Only those having water 
rights in the acequia or ditch and who are not delinquent in the payment of their assessments, and 
fail to [sic] proffer such delinquent assessment at the time they offer to vote, shall be allowed to 
vote; but votes may be cast by written proxy and shall be in proportion to the interest of the voter 
in the ditch or water, or in proportion to the number or amount of his water rights. , 


History: Laws 1895, ch. 1, § 3; C.L. 1897, § 10; Code from continuing work on the ditch; defendants claimed that 
1915, § 5753; Laws 1921, ch. 129, § 1; C.S. 1929, § 151- the association's meeting to elect officers violated the Open 
423; 1941 Comp., § 77-1414; 1953:Comp., § 75-14-14. Meeting Act, Chapter 10, Article 15 NMSA 1978, because 

Bracketed material. — The bracketed material was the minutes of the meeting did not record how. each member 
inserted by the compiler and it is not part of the law. The voted as required by. 10-15-1(G) NMSA. 1978 and that con- 
bracketed word "[sic]" was inserted following “and fail to" sequently, the commissioner and the mayordomo were not 
because the sentence as it reads seems to allow those who properly elected as officers and lacked standing to file the 
"fail to proffer" their assessments to vote. petition for injunction on behalf of the association; in the as- 

Compiler's notes. — The 1915 Code omitted a proviso sociation's practice, each person meeting the voter require- 
which read: "Provided, That the owners of any community ments of 73-2-14 NMSA 1978 was accorded one vote; and the 
ditch, which is not now under the direction of commission- voters did not represent others, they represented their own 
ers, shall select persons (not more than three) to hold the interests in the ditch, the election of the commissioner and 
first election under:the provisions hereof." the mayordomo was not.void because the purpose of record- 

The term "this article" refers to Chapter 114, Article II, ing the "yeas and nay's" of votes as required by 10-15-1(G), 
"Community Ditches", §§ 5731 to 5786, Code of 1915, now NMSA 1978 was not relevant where the recording of the 
compiled as 73-2-1 to '73-2-4, 73-2-6 to '73-2-12, 73-2-14, votes would not serve the purpose of greater accountability. 
73-2-16 to 73-2-21, 73-2-25, 73-2-27, 73-2-30 to 73-2-55 Parkview Cmty. Ditch Ass'n v. Peper, 2014-NMCA-049, : 
and 73-2-63 NMSA 1978, See also "A Brief History of the Domestic use might not be considered. — Domestic 
NMSA 1978 in the Foreword to the NMSA 1978, use is so small, when compared to the other use to which 

Cross references, — For elections in certain counties, ° water is applied by appropriator, that legislature possi- 
see 73-3-3 NMSA 1978. bly. did not take such use into consideration in regulating 

right to vote. State ex.rel. Cmty. Ditches v. Tularosa Cmty. 
ANNOTATIONS Ditch, 1914-NMSC-069, 19 N.M. 352, 148 P. 207, 

Combination of voting methods is prohibited. — — Section does not destroy recognized property 

Section 73-2-14 NMSA 1978 provides two alternative vot- rights. — This section merely provides two alternative 


methods of voting; it does not destroy any property rights 


i thod it hel 
ing methods aid :iden mot permit jan lelection tone meld which Section 73-2-7 NMSA 1978 recognizes. Holmberg v. 


using a combination of the methods. Bounds v. Hamlett, 


2011-NMCA-078, 150 N.M. 389, 958 P.3d 1181. Bradford, 1952-NMSC- 051, 56 N.M. 401, 244 P.2d 785. 

Hybrid form of voting is invalid. — Where the com- Corporation nonentity where election provisions 
munity ditch association's bylaws based voting on each not followed. — Where pretended.community corporation 
member's ditch time or water rights, whichever gave the was not the community corporation created. by'statute‘and 
member the greater number of votes, the bylaws cre- ‘ ®Uthorized to administer the affairs of the community ace- . 
ated a hybrid form of voting rights that was contrary quia by reason of noncompliance with statutory provisions 
to by Section 73-2-14 NMSA 1978, Bounds. v. Hamlett, for election of officers, such pretended corporation was a 
2011-NMCA-078, 150 N.M. 389, 258 P.3d 1181. nonentity, without interest in suit to oust another from con- 

Election of officers did not require a record of how trol of acequia. State ex rel. Cmty, Ditches v: Tularosa Cmty. 
voters. voted. — Where defendants installed a new head- Ditch, 1914-NMSC-069, 19 N-M. 352, 143 P. 207. , 
gate on the association's acequia system without obtaining Voting power proportional to voter's interest. 
the approval of the association or the mayordomo; the may- — In election of acequia commissioners, voting power is 
ordomo and a commissioner on behalf of the association ob- in proportion to voter's interest. 1915-16 Op. peop Gen. 
tained a temporary restraining order prohibiting defendants No. 16-1750. 
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73-2-15 DITCHES OR ACEQUIAS 73-2-18 


Interest is amount of water owned and used. . | Amount of work done has nothing to do with the 
— Each water user shall vote at these elections in pro- right to vote, which is determined by writ of measure- 
portion to amount of water he owns and which he has ment by which interests are established, 1921;22 Op. 
used during the preceding year. If-he owns more water Att'y Gen. No. 21-3210. 
than he used upon his land, he is restricted in his voting Law reviews. — For note, "Who Controls New Mexico's 
to water rights-actually used, by, him. 1921-22. Op. Att'y Acequias? Acequia Government and Wilson,v. Denver," see 


Gen, No. 21-3210. .. , 40.Nat. Resources J, 727 (2000). 


73-2- 15. [Failure to hold election; calling of special election. | 


In case no election shall Be held of commissioners of any Sacre ditch or acequia on the first 
Monday of December as provided by law, the commissioners holding office during the preceding 
year shall call and hold an election as.soon as practicable thereafter, and give at least five days 
notice thereof by posting not less than six notices on the line of said ditch or acequia, stating the 
place and time of the election; said election to be conducted in the manner provided for the regu- 
lar annual elections, and under existing provisions of law relative to such elections and ‘the votes 
thereat. In case the commissioners shall refuse or neglect to call and hold said elections within a 
reasonable time, any three or more of those entitled to vote thereat may call such election and hold 
the same in the manner and under the provisions aforesaid, and the three persons receiving the 
highest number of votes at such election shall be the commissioners of the said ditch or acequia 
until their successors are regularly elected and qualified. | 


History: Laws 1919, ch. 116, § 2; C.S. 1929, § 151- For publication in lieu of posting, see 14-11-12 NMSA 
508; 1941 Comp., § 77-1415; 1953 Comp., § 75-14-15. 1978, 

Cross references. — For elections in certain ‘counties, | 
see 73-3-3 NMSA 1978. 


73-2-16, [Disqualifications.] 


It shall be prohibited to elect or appoint as mayordomo of acequias or public road supervisor 
all persons of ill-health, of a notable malady, or who are demented or‘of unsound mind or who are 
lame either in one'leg or both or one arm or both, and furthermore all persons who are exempted 
by law from paying road taxes. 


History: Laws 1891, ch. 90, § 1; C.L. 1897,§50;Code © Compiler's notes. — The officé of road supervisor was 


1915, § 5747; C.S. 1929, § 151-417; 1941 Comp., § 77- abolished by Laws 1912, ch. 54, § 9, and the latest law 
1416; 1953 Comp., § 75-14-16. levying a road tax was repealed by Laws 1927, ch. 44, § 1. 
Cross references. — For elections in certain counties, . © The present position‘of road supervisor, provided for in 67- 


see 73-38-3 NMSA 1978. ° 4-5 NMSA 1978, was created by Laws 1921, ch. 135, § 3. 


73-2- 17. (Disqualifications.] 


All appointments made in conflict with the preceding section 17 3-2-16 NMSA 1978] are hereby 
declared void and of no effect. 


\ 


History: Laws 1891, ch. 90, § 2; C.L. 1897, § 51; Code “Preceding section" referred to § 5747, Code of 1915, now 


1915, § 5748; C.S..1929, § 151-418; 1941 Comp., § 77- . compiled as 73-2-16 NMSA 1978. 
1417; 1953 Comp.,, § 75-14-17. Cross references, — For elections i in certain counties, 


Bracketed material. — The bracketed material © see '73-3-3 NMSA 1978. 
was inserted by the compiler and is not nt of the law. —' 


73-2- 18. [Pay of teal votes ats" 


The pay and other perquisites of the mayordomos shall be determined by a raniority of the own- 
ers of the land irrigated by said ditch or acequia. 


History: Laws 1851-1852, p. 277, § 4; C.L. 1865, ch. Bracketed material. — The bracketed material was 


1, § 12; C.L, 1884, § 29; C.L. 1897, § 31; Code 1915, inserted by the compiler and is not:part of the law. 
§ 5749; C.S. 1929, § 151-419; 1941 Comp., § 77-1418; Cross references, — For compensation of mayordomo 
1953 Comp., § 75-14-18. in certain counties, see 73-3-2 NMSA 1978. 
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73-2-19 SPECIAL DISTRICTS 73-2-21 


73-2-19. [Mayordomo; not to lease lands. ] 


It shall be unlawful for any mayordomo or mayordomos of acequias, to take on shares, care for, 
or rent or lease any lands, lots or alfalfa fields under irrigation within the ditches for which they 
are mayordomos, during’ the time’ that they are said mayordomos, besides those lands actually 
belonging to them as their own property or that of their wives. 


History: Laws 1899, ch. 73, § 1; Code 1915, § 5750; Bracketed material. — The bracketed material was 
C.S. 1929, § 151-420; 1941 Comp., § 77-1419; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-14-19. 


73-220. [Mayordomo not to lease lands; penalty] 


Any violation of the preceding section [73-2-19 NMSA 1978] shall be considered a misdemeanor, 
and be punishable upon conviction by imprisonment in the county jail for not less than thirty days 
nor more-than six months, or by a fine of not less than $25.00 nor more than $100 or both, at the 
discretion of the court. 


History: Laws 1899,.ch. 73, § 2; Cade. 1915, §-5751; Bracketed material. — The bracketed material was 


C.S. 1929, § 151-421; 1941 Comp.  § 77-1420; 1953 inserted by the compiler and is not part of the law. "Pre- 
Comp., § 75-14-20. ceding section" refers to § 5750, Code of 1915, now com- 


piled as 73-20-19 NMSA 1978. 


73-2-21. Commissioners' powers and duties; mayordomo's duties. 


A. The commissioners shall: 

(1) assess fatigue work or tasks of all parties owning water rights in such community 
ditches or acequias; 

(2) have power to contract and be contracted with; 

(8). make all necessary assessments to provide funds for the payment of the salary of the 
mayordomo and other legitimate expenses incident to the proper conduct and maintenance ak the 
acequias under their charge; 

(4) make contracts for obtaining water for irrigation purposes in connection with their 
ditches, such contracts to be ratified by a vote of a.majority of the owners of water rights in the 
ditches; 

(5) have at aah charge and control of all affairs pertaining to the same, together with the 
power to receive money in lieu of such fatigue or task work at a price to be fixed by them; and 

(6) immediately upon taking office, provide bylaws, rules and regulations not in conflict 
with the laws of the state for the government of the ditch or acequia, a printed copy of which shall 
be furnished to each owner of a water right in such ditch. 

B. The mayordomo or superintendent:shall, under the direction of the commissioners, be the 
executive officer of the ditch and shall: 

(1) have the superintendence of all work thereon, the distribution of the waters thereof 
and the collection of fines, if any, and of amounts to be paid in lieu of fatigue or task work; 

(2) perform such other duties in connection with the ditch as may be'prescribed by the 
rules and regulations of the same or as may be directed by the commissioners; and ' 

(3) make full written reports of all money received, expended and how expended, -and of 
all activities performed as such officer to the commissioners of the ditch, semiannually, on the first 
Monday in June and the last Monday in September; provided, further, that the mayordomo shall 
make such further reports as may be required by the ditch commissioners. 

C, The treasurer of the ditch commissioners shall make reports,to the ditch commissioners of 
the money received, expended and how expended, and kept in the custody of the treasurer, and of 
all activities performed as such officer as are herein required of the mayordomo. 

D. The commissioners shall receive and pass upon the reports of the mayordomo and the trea- 
surer provided for in this section before'their term of office expires. If the reports are found to 
be true and correct, they shall approve them; otherwise they shall reject them, respectively. All 
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73-2-22 DITCHES OR ACEQUIAS 73-2-22 


proceedings of the commissioners relating to all subjects whatsoever shall be reduced to writing in 
a book or books kept for that purpose, and all books and papers so kept by the commissioners and 
all reports made, filed or kept as herein required shall always be and remain public property, and 
shall be subject to the inspection of all persons therein concerned. : 

E. Pursuant to the rules or bylaws duly adopted by its ‘members, an acequia or community 
ditch may require that a change in point of diversion or place or purpose of use of a water right 
served by the acequia or community ditch, or a change in a water right so that it is moved into and 
then served by the acequia or community ditch, shall be subject to approval by the commissioners 
of the acequia or community ditch. The change may be denied only if the commissioners determine 
that it would be detrimental to the acequia or community ditch or its members. The commission- 
ers shall render a written decision explaining the reasons for the decision. If the person proposing 
the change or a member of the acequia or community ditch is aggrieved by the decision of the com- 
missioners, he may appeal the decision in the district court of the county in which the acequia or 
community ditch is located within thirty days of the date of the decision. The court may set aside, 
reverse or remand the decision if it determines that the commissioners acted fraudulently, arbi-. 
trarily or PaprrUbly, U or that they did not act in ‘accordance with aN 


History: Laws 1895, ch. 1, § 4; 1897, ch. 44, § 1; C.L. commissioners did not act in accordance with law, does 
1897, § 11; Laws 1908, ch. 44, § 1; ‘Code 1915, § 5754s not violate either N.M. Const., art. XVI, § 5 or the equal 
C.S. 1929, § 151-424; 11941 Comps § 77-1421; Laws protection clause of art. II, § 18. Pena Blanca P'ship v. San 


1945, ch. 47, § 1; 1953 Comp., § 75-14-21; Laws 1977, Jose Cmty. Ditch, 2009-NMCA-016, 145 N.M. 555, 202 P.3d 
ch, 247, § 198; 1981, ch. 337, § 1; 2003, ch. 82, $5 2003, 814, cert. denied, 2009-NMCERT-001, 145 N.M. 655, 208 
ch. 135, § 2. P.3d 870. 
Cross references. — For penalties against delinquent Ditch corporations are involuntary public quasi- 
owners, see 73-2-25 NMSA 1978. corporations, with no powers except. those expressly 
For commissioners' duties in connection with apportion- conferred by statute or such as are impliedly necessary to 
ment of waters supplying two or more ditches, see 73-2-47 the performance of those statutory powers. Candelaria v. 
to 73-2-51 NMSA 1978. Vallejos, 1905-NMSC-019, 13 N:M. 146, 81 P. 589. 
For duties of ditch officers in certain counties, see 73-3-4 Legal expenses of controversy between commis- 
NMSA 1978. sioners proper expense. — Expense incurred, consist- 
For appeals to the district court, see Rule 1-074 NMRA. ing of attorney's fees and costs in controversy between 
The 2003 amendment, effective March 1, 2004, added certain commissioners of a community ditch corporation, 
subsection designations throughout and added the provi- is a proper expense to be paid by water users in propor- 
sions in Subsection KE... ,... _.. tion to their interests in the ditch, State ex rel. Sanchez v. 
Laws 2003, ch. 82, § 2 and Laws 2003, ch. 135, § 2, both Casados, 1921-NMSC-101, 27 N.M. 555, 202 P. 987. 
effective March 1, 2008, enacted identical amendments to Bylaw allocating repair payments invalid. — By- 
this section. The section was set out as amended by Laws. law of a ditch company which provides that those farther 
2003; ch. 185, § 2. See 12-1-8 NMSA. 1978. from the inlet contribute a greater portion.for repairs 
The 1981 amendment deleted the former second para- than those nearer the inlet is invalid. State ex rel. Black v. 


graph which read "The books, records and accounts of Aztec Ditch Co., 1919-NMSC-057, 25 N.M. 590, 185 P. 549. 
both the mayordomo and commissioners shall be audited Proper to make assessment to repay certain loan. 


by an, auditor approved by the secretary of finance, and — This section and Section 73-2-56 NMSA 1978, taken to- 
administration at least once each year" and, in the third gether, entitle commissioners to make an assessment for 
sentence in the remaining language, substituted "money" repayment of a loan directed to the change of location, ex- 
for "moneys" and.'of" for "as" following "custody." pansion or reconstruction of a community ditch. 1964 Op. 
The 1977 amendment added the section heading and Att'y Gen. No. 64-95 (rendered before enactment of Sec- 
substituted ROT ECT of finance and administration: for tion 73-2-22 NMSA 1978). 
"state comptroller". { Commissioners possess power to make new reg- 
. ulations without consulting the voters who have 
ANNOTATIONS elected them. 1915-16 Op. Att'y Gen. No. 16-1750. 


Standard for water distribution is beneficial use. 

— Mayordomo must distribute acequia water according to 

beneficial use by ditch owners. Acreage of land with water 

rights is controlling factor in apportioning water to mem- 

bers of acequia association, but other matters may also be 
considered. 1974 Op, Att'y Gen. No. 74-23... 


Standard of review of the decision of commission- 
ers of acequias is, constitutional. — The standard of 
review in an appeal to the district court from a decision 
by the commissioners of an acequia, which permits the 
district court to set aside, reverse or remand the decision 
if the district court determines that the commissioners ° 
acted fraudulently, arbitrarily. or capriciously, or that the 


73-2-22. [Acequia and community ditch associations; borrowing money; 
contracting indebtedness; security for payment. | 


All acequia and community ditch associations are authorized to borrow money and otherwise 
contract indebtedness for the purposes of the district and, without limitation of the generality of. 
the foregoing, to borrow money and accept grants from the United States, or from any corporation 
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78-2-22.1 SPECIAL DISTRICTS | 73-2-24 
or agency created or designated by the United States, and; in connection with any such loan or 
grant, to enter into agreements as the United States or such corporation or agency may require, 
and to issue its notes or obligations therefor, and to secure the payment thereof by mortgage, 


pledge or deed of trust covering any of its property, assets, rights, ee licenses, rights-of-way, 


easements, revenues, income and guano aan 


History: 1953 Comp., § 75-14-21.1, enacted by Laws 
1965, ch. 183, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Borrowing power necessarily implied. — Borrow- 
ing of funds by a community ditch to improve, rehabilitate 
or extend its facilities for irrigation is necessarily implied 


from the powers granted to,it. 1964 Op. Att'y Gen. No. 64- 


95 (opinion rendered before enactment of this section). 
Law reviews. — For article, "New Mexico Water Law: 
An Overview and Discussion of Current Issues," see 22 
Nat. Resources J. 1045 (1982). ) 
Am. Jur. 2d, A.L.R. and C..J.S, references. EER AAS 
Jur. 2d Mechanics' Liens §§ 56, 115. 
28 C.J.S. Drains §§ 6, 79; 94 CdS. Waters § 339. 


73-2-22.1. Acequia and community ditch associations; additional 
powers; water rights acquisition; nonforfeiture. 


A. Any acequia or community ditch association has the power to acquire and hold property and 
water rights and transfer and use the property and water rights so acquired pursuant to law. 

B. The rights of an acequia or community ditch association to the waters of the acequia or asso- 
ciation or their use or the lands and property owned by the acequia or association shall not be lost 
by the acequia or community ditch association by prescription or adverse possession or for nonuse 
of waters except as provided in Section 72-5-28 NMSA 1978. 


History: 1978 Comp., § 73-2-22.1, enacted by Laws 
1987, ch. 352, § 1. 


73-2-23. [Reimbursement of commissioner's expenses] 


The commissioner of each acequia shall be entitled to actual expenses incurred while in the per- 
formance of their [his] duties. Provided that the maximum rates which may be allowed for travel 
by privately owned conveyances shall be eight: (8) cents per mile and provided further that if more 
than one commissioner shall travel in the same privately owned conveyances such mileage shall 


be charged but once. 


History: 1941 Comp., § 77-1421a, enacted by Laws 
1945, ch. 46, § 1; 1953 Comp., § 75-14-22. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Attorney fees. — Where defendants installed a new 
headgate on the association's acequia system without 


obtaining the approval of the association or the mayor- 
domo; the mayordomo and a commissioner on‘behalf of 
the association obtained a temporary restraining order 
prohibiting defendants from continuing work on the ditch; 
and the district court awarded the association attorney 
fees, the award of attorney fees was not authorized by 73- 
2-23 or 73-2-64 NMSA 1978. Parkview sees Ditch Ass'n v. 
Peper, 2014-NMCA-049, 


73-2-24. [Maximum charge in lieu of fatigue work; excepted counties!) 


That hereafter in this state the commissioners of community ditches when receiving money in 
lieu of fatigue work or tasks, shall not fix the price of such work or task at a greater rate than one 
dollar and fifty cents ($1.50) per day, for one person's labor, nor at a greater rate than three dollars 
($3.00) per wagon, scraper or plow with team of horses and man per day, when that sort of work is 
called for. This act [this section] shall not apply to the counties of San Miguel, Torrance, Lincoln, 
Otero, Taos, Rio Arriba and Quay. 


“oe 


History: Laws 1921, ch. 111, § 1; C.S. 1929, § 151- 
464; 1941 Comp., § 77-1422; 1953 Comp., § 75-14-23. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes, — Laws 1921, ch. 111, contained 
only three sections: Section 1 was the substantive provi- 
sion (this section), Section 2 repealed all conflicting provi- 
sions and Section 3 declared an emergency. 
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73-2-25 DITCHES OR ACEQUIAS 73-2-26 


73-2-25. Persons delinquent not to use water; penalty. 


No person who has, after due notice, failed or refused to do his work, or pay the amount assessed 
against him in lieu of the work upon the acequia or ditch, shall be allowed to take or use any water 
from the same or any contra acequia or lateral thereof, while default on the payment of failure to 
do work continues. Any person who continues to take or use any water after having been given no- 
tice of failure or refusal to do his work, or pay the amount assessed against him in lieu of the work 
shall pay a civil penalty for the benefit of the ditch or acequia of not less than one hundred dollars 
($100) nor more than two hundred dollars ($200). The penalty may be recovered in an action by 


the ditch officials before the magistrate court in the county where the ditch is located. 


History: Laws 1895, ch. 1, § 5; C.L. 1897, § 12; Code 
1915, § 5755; C.S. 1929, § 151-425; 1941 Comp., § 77- 
1423; 1953 Comp., § 75-14-24; Laws 1977, ch, 184, § 1. 

Cross references. — For penalty for failure to furnish 
laborers required by mayordomo, see 73-2-31 NMSA 1978. 

For disposition of fines and forfeitures, see .73-2-32 
NMSA 1978. 

For provisions governing certain counties, see (Be 3-5 
and 73-3-6 NMSA 1978. 

The 1977 amendment added "penalty" to the section 
heading, added the last two sentences and made minor 


“acequia’ commissioners except the deprivation of delin- 


quent party of the right to the use of water until payment 
is made. If party, after default and notice to quit takes and 
uses water, he is guilty of a misdemeanor. La Mesa Cmty. 
Ditch v. Appelzoeller, 1914-NMSC-033, 19 N.M. 75, 140 
P.:1051 (decided before 1977: amendment of this section 
and the enactment of Section 73-2-26 NMSA 1978), 

Statutory remedy exclusive. — Community officers 
are necessarily confined to remedy given. La Acequia de 
San Rafael del Guique v. Lopez, 1963-NMSC-134, 72 N.M. 
849, 383 P.2d 826 (decided before 1977 amendment). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 


changes in phraseology in the first sentence. 
ANNOTATIONS , 


Generally as to remedy provided by section. — No 
remedy is provided for collection of assessments levied by 


C.J.S. Drains § 96. 


73-2-26. Actions for collection of assessments; lien. 


A. Whenever any person, after due notice, has failed to do work or has failed to pay any amount 
assessed against the person on any acequia or ditch, the mayordomo or superintendent of the 
acequia or ditch may bring a civil action, for collection of the amount assessed. The magistrate 
courts and the district courts have concurrent jurisdiction in these actions and the actions may 
be brought in either forum at the election of the ditch officials. If the ditch officials engage the 
services of an attorney to assist in the collection of the assessments, the court shall. charge the 
offending party with a reasonable amount for attorney fees incurred i in the collection, if the ditch 
officials prevail in the action. 

B. Any person who continues to take or use water from the acequia or ditch without paying the 
assessments and attorney fees as set by a judgment under this section shall pay a civil penalty for 
the benefit of the ditch or acequia of not more than two hundred dollars ($200). The penalty may 
be recovered in an action by the ditch officials before the court in the county, where the sv ts or 
ditch is located. 

C. A money judgment rendered in a magistrate court or district court Lae this dection shall 
be a lien on the judgment debtor's property to which the water rights that incurred the fees or 
assessments. are appurtenant. The lien shall be effective from the date of filing a certified copy 
of the judgment, if obtained from a magistrate court, or a transcript of the judgment, if obtained 
from a district court, in the office of the county clerk of the county in which the property is located; 
provided that a judgment shall not be filed with the county clerk pursuant to this subsection be- 
fore the last day to appeal the judgment has expired and until all appeals taken are exhausted. 
The acequia or community ditch officials shall provide written notice to the property owner that 
a lien has been placed on the property. When the judgment has been fully satisfied, the acequia or 
community ditch officials shall file’a release of lien in the office of the county clerk of the county 
in which ‘the property is located within fifteen days. The cost of filing the release of lien shall be 
assessed against the judgment debtor and shall be collected before the release of lien is required 
to be filed. 


History: 1953 Comp., § 75-14-24.1, enacted by Laws 
1963, ch. 29, § 1; 1977, ch. 184, § 2; 2019, ch. 108, § 1. 


The 2019 amendment, effective June 14, 2019, al- 
lowed acequias and community ditches to obtain a lien on 
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73-2-27 ‘SPECIAL DISTRICTS 73-2-28.1 


property pursuant to magistrate and district court. judg-- Thinis ANNOTATIONS 


ments; in the section heading, added "lien", added new N a Pate derf. , 
subsection designations "A." and "B.", and added new Sub- o action for assesment made under former law. 


section C. — An action cannot be maintained under this section for 

The 1977:amendment deleted "in the state" preceding assessments made prior to its enactment. Any assessment 
"the mayordomo' and deleted "in the'courts of this state". due prior to that time will have to be collected by, refus- 
following "civil action" in the first sentence, substituted ing the use of water to the eee user. 1967 Op. Att’ y 


the present. second sentence for the former second sen- en. No. 67-47. 
tence which read: "Justices of the peace have jurisdiction Am. Jur. 2d, ALR, and C. JS. references. 728 


in these actions whenever the amount claimed is two hun- C.J,S, Drains § 120 et seq, 
dred dollars ($200) or less, exclusive of interest and costs" 
and added the last three sentences. 


73-2-27. [Community ditches defined. ] 


The provisions of these sections shall apply only to such ditches’ as Have? Beet fidretorerd apie? are 
now known and regarded as community ditches, under the laws of this state; and under the provi- 
sions of said sections, shall be construed to mean such ditches as are not private, and such as:are 
not incorporated under the laws of this state or of some other state or territory, and are held and 
owned by more than two owners as tenants in common, or joint Sees 


History: Laws 1895, ch. 1, § 8; C.L. 1897, § 14; Code i ANNOTATIONS 
1915, § 5756; C.S. 1929, § 151-426; 1941 Comp. “4 § 77- 
1424; 1953 Comp., § 75-14-25. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "these sections" and 


Meaning of "these sections". -—- This ‘section does 
not apply to Section 73-2-5 NMSA 1978. Cox v. Hanlen, 
1998-NMCA-015, 124 N.M, 529, 953 P.2d 294, cert. denied, 
124 N.M. 418, 952 P2d 19. 


"said sections" means §§ 5744, 5746, 5753, 5755 and 5756, Earthen dam distinguished from community 
Code of 1915. The 1915 Code sections were continuation ditch. — Unlike community ditches, an earthen dam for 
of Ch. 1, §§ 1 to 9 Laws of 1895. See-the Repealing and... impounding of water for irrigation system which is owned 
Saving Clause of the [1915] Codification. These sections by a nonprofit corporation is subject to taxation. Storrie 
are compiled as 73-2- 11, 73-2- 10: 73-9- 14, 79. 2- 21, 73-2-25 Project Water Users' Ass'n v. Gonzales, 1949- NMSC- ae 
and 73-2-27 NMSA 1978. ~ 53 N.M. 421, 209 P.2d 580 (1949). 


Law reviews. — For article, "Water Rights railoene 
in the Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971). 


713-2-28; Acequia and community ditch associations. 


Acequia and community ditch associations are political subdivisions of this state. As political 
subdivisions of the state, acequia and community ditch associations are authorized to receive loans 
from the interstate stream commission from the New Mexico irrigation works construction fund. 


_ History: 1953 Comp., § 75-14-25.1, enacted by Laws under power of eminent domain they may condemn land, 


1965, ch. 145, § 1; 2001, ch. 221, § 2. : for the construction of ditches. 1969 Op. Att'y Gen. No. a 
The 2001 aiendasent: aMeetire June 15, 2001, added 96. 
the second sentence, Law reviews. — For article, Water Rights Problping 
in the Upper Rio Grande Watershed and Adjoining Areas," 
| ANNOTATIONS ; ' see 11 Nat. Resources J. 48 (1971). ; 
Community ditches may condemn land. — Since Am. Jur, 2d, A.L.R. and ¥ J.S. references. — ei 


community ditches are political subdivisions of the state, C.J:S, Drains §§ 6,79. 


73-2-28.1. Acequias and community ditch associations; insurance 
coverage. 


Officers, volunteers and employees of acequias and community ditch associations are public 
employees for the purposes of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] and 
upon request by the acequia or community ditch association shall be provided all insurance 
and self-insurance coverage provided by the risk management division of the general services 
department. 
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73-2-29 DITCHES OR ACEQUIAS 78-2-31 


History: Laws 2006, ch. 54, §'2’and Laws 2006, ch. Duplicate laws. — Laws 2006, ch. 54, § 2 and Laws 
55, § 2. 2006, ch. 55, §2 enacted Pee new sections, both effec- 
Cross references. — For the risk management: divi- tive May 17, 2006. 


sion, see tb: 7-2 NMSA 1978. 


73-+2-29. Paka conduct of mayordomo or commissioner; removal 
from office; temporary appointment of successor. ] 


If any mayordomo or commissioner of any such ditch or acequia shall neglect or refuse to per- 
form the duties required of him, fail to or [sic] conduct himself with propriety or justice in his office 
or take any bribe, in money, property, or otherwise as an inducement to act improperly, or neglect 
the duties of his office or be guilty of misfeasance, malfeasance or nonfeasance he shall be removed 
from office in an action brought in the district court, of the county where the public ditch or acequia 
or larger portion thereof is located. Such action may be brought by any water user of such public 
ditch or acequia provided that no cost or expenses for such action shall be assessed to the water 
user of such district or acequia.. 

If a commissioner or mayordomo is removed as above provided the district judge removing him 
shall appoint a commissioner or mayordomo to serve until the next election. 


History: 1941 Comp., §77-1425a, enacted by. Laws For failure to prosecute person interfering with ditch:or 
1945, ch. 46, § 2; 1953 Comp., § 75-14-26. using water unlawfully, see 73-2-64 NMSA 1978. 
Bracketed material. — The bracketed material was For, penalties for misconduct by mayordomo or commis- 
inserted by the compiler and is not part of the law. sioner in certain counties, see 73-3-8 and 73-3-9 NMSA 
Cross references, — For failure to perform duties 1978. 


with respect to bridges, see 73-2-46 NMSA 1978. 


73-2-30. [Duty to furnish laborers.] 


It shall be the duty. of the proprietors to furnish, each one, the number of laborers required by 
the mayordomo, at the time and place he may designate, for the purposes mentioned in the forego- 
ing section and for the time he may deem necessary. 


History: Laws 1851-1852, p. 277, §. 6; C.L. 1865, ch. Cross references. — For owners’ duty to labor and the 


1, § 14; C.L. 1884, § 37; C.L. 1897, §:34; Code 1915, measurement thereof, see 73-2-33 to 73-2-41 NMSA 1978. 
§ 5760; C.S. 1929, § 151-430; 1941 Comp., § 77-1426; For laboring requirements in certain counties, seé.73- 
1953 Comp., § 75-14-27. 3-5 NMSA 1978. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. , _ ANNOTATIONS 
Compile's notes. — The words "in the foregoing seéc- Am. Jur, 2d, AL.R. and CJS. ref, Od 
tion" refers to § 5757, Code o 1915, compiled as 73-2-34 CJS. aiacs § 343, “a4 ae aera 


NMSA 1978 


73-2-31. Failure to furnish laborers. 


If any proprietor of any land irrigated by any such ditch shall neglect or refuse to furnish the 
number of laborers. required by the mayordomo, as prescribed in Section 73-2-30 NMSA 1978, af- 
ter having been legally notified by the mayordomo, he shall pay a civil penalty for each offense in 
a sum not exceeding twenty dollars ($20.00) for the benefit of the ditch, which shall be recovered 
by the mayordomo before any magistrate in the county, and in such cases the mayordomo may be 
a competent witness to prove the offense, or any fact that may serve to constitute the same. The 
amounts collected under this section shall be considered as an additional penalty and are not con- 
strued to amend or limit the provisions of Section 73-2-25 or 73-2-26 NMSA 1978. 


History: Laws 1851-1852, p. 277, § 9; C.S. 1865, ch. 1, For failure to assist mayordomo in stopping breaks or 


§ 17; C.L. 1884, § 38; C.L. 1897, § 85; Code 1915, § 5761; removing obstructions, see 73-2-34 NMSA 1978. 
C.S. 1929, § 151-431; 1941 Comp., § 77-1427; 1953 For penalty for abandoning work, see 73-2-37 NMSA 
Comp., § 75-14-28; Laws 1977, ch. 184, § 3. 1978. 
Cross references. — For disposition of fines and for- For provision applicable to certain counties, see 73-3-5 
feitures, see 73-2-32. NMSA 1978. NMSA 1978. 
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73-2-32 SPECIAL DISTRICTS 73-2-34 


' The 1977 amendment substituted, in the first sen- rH ANNOTATIONS 


tence, the complete current statutory reference for "sec- "Fine" should b Peay ne  o 
tion 5760," [Code of 1915] "pay a civil penalty" for "be NE BROW DS CONSE? LO MEAN A ROCHMery 
fined," "twenty dollars ($20.00)" for "ten dollars," "the penalty merely, which may be sued for by the overseer 


(mayordomo) in his official capacity in the civil action, and 

when recovered, be received by him and applied to repairs 

of the acequia. Territory v, Baca, 1882-NMSC-002, 2 NM. 

183; Territory v. Tafoya, 1882-NMSGC-001, 2 N.M. 191 (de- 
_ cided before 1977 amendment). 


ditch" for "said ditch" and "magistrate" for "justice of the 
peace" and added the last sentence. 


73-2-32. [Disposition of fines.] 


All fines and forfeitures recovered for the use and benefit of any public ditch or acequia, shall 
be applied by the overseer [mayordomo or superintendent] to the improvements, excavation and 
bridges for the same, wherever it may be crossed by any public road where bridges may be neces- 
sary. . ~ . nis : 

History: Laws 1851-1852, p. 277, § 11; C.L. 1865, Cross references. — For duty’ to” bridge age see 


ch. 1, § 19; C.L. 1884, § 8; C.L. 1897, § 15; Code 1915, ‘73-2-43 NMSA 1978. 
§ 5757; C.S. 1929, § 151-427; 1941 Comp., § 77-1428; 


1953 Comp,, § 75-14-29. | ‘- ANNOTATIONS | 
Bracketed material. — The bracketed material was "Fines" construed, In.connection with Section.73- 
inserted by the compiler and is not part of the law. 92-31 NMSA 1978, the word "fines" in this section should 


Compiler's notes. — The officers of a public ditch or be construed to mean a pecuniary penalty merely, which 


acequia do not include an overseer; the mayordomo, or could be sued for by the mayordomo in his official capac- 
superintendent, is the executive officer of the acequia, to ity in a civil action and received by him and applied to 


whom the section apparently refers. See 73-2-12 and 73-2- repairs of the acequia. Territory v. Baca, 1882-NMSC-002, 
21 NMSA 1978. 2 N.M. 183. 


73-2-33. [Duty to work. ] 


All owners of tillable lands shall labor on public ditches or i ctetett whether they cpluvate the 
land or not. 


History: Laws 1851-1852, p. 189, § 4; C.L. 1865, Bracketed material. — The bracketed material was 
ch, 1, § 4; C.L. 1884, § 36; C.L. 1897, § 33; Code 1915, inserted by the compiler and is not part of the law. 
§ 5758; C.S. 1929, § 151-428; 1941 Comp., § 77-1429; Cross references. + For provision applicable to cer- 
1953 Comp., § 75-14-30. tain counties, see:73-3-5 NMSA 1978. 


73-2-34. Common labor; failure to work. 


All persons interested in a common ditch or acequia, be they owners or lessees, shall labor 
thereon in proportion to their land. It is their duty when called upon by the mayordomo to assist 
him in stopping breaks in, or removing obstructions from, any such common ditch or acequia, 
regardless of whether or not they have performed ‘their annual labor thereupon, and failure to 
respond to such call is a misdemeanor, and upon conviction thereof the defendant shall be fined in 
a sum not less than twenty-five dollars ($25.00) nor more than fifty dollars ($50.00), and shall be 
denied the use of waters of the ditch or acequia until the fine and costs are paid. 


History: Laws 1851-1852, p. 189, § 5; C.L. 1865, ch. labor - Penalty for failure to respond - Use of water de- 
1, § 5; C.L. 1884, § 85; C.L. 1897, § 32; Laws 1903, ch. nied" and, in the last sentence, substituted "It is" for 
44, § 4; Code 1915, § 5759; C.S, 1929, § 151-429; 1941 "And it shall, be" at the beginning, substituted "is" for 
Comp., § 77-1430; 1953 Comp., § 75-14-31; Laws 1977, "shall be deemed" preceding "a misdemeanor," subauied 
ch, 184, § 4. "twenty-five dollars ($25.00) nor more than fifty dollars 

Cross references. — For other sanctions for not work- -($50.00)" for "five dollars ($5.00) nor more than fifteen dol- 
ing, see 73-2-25 and 73-2-26 NMSA 1978. lars ($15.00)," inserted "or acequia" following "ditch" near 

For penalty for abandoning work, see 73-2-37 NMSA the end of the sentence and made other minor changes in 
1978. phraseology and punctuation.- ~ 

For provisions applicable to certain counties, see 73-3-5 
to 73-3-7 NMSA 1978. ~ «ANNOTATIONS 


The 1977 amendment substituted the present section 


heading for "Labor to be in proportion to land - Additional Die eases ae considered. idecnnnr es 


mestic use is so small, when compared to the other use 
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73-2-35 DITCHES OR ACEQUIAS 73-2-38 


to which water is applied by the appropriator, that the Bylaw invalid. — Bylaw of ditch company which 
legislature possibly did not take such use into consid- provides that those farther from the inlet contribute a 
eration in regulating labor to be performed upon the greater portion for repairs than those nearer is invalid. 
ditches. State ex rel. Cmty. Ditches v. Tularosa Cmty. Ditch, State ex rel. Black v. Aztec Ditch Co., 1919-NMSC-057; 25 


1914-NMSC-069, 19 N.M. 352, 143 P. 207. N.M. 590,185 P, 549. 


73-2-35. [Obligation to work continues until completion.] 


Every person or persons, being tillers of irrigated lands, who shall have commenced the work on 
any public acequia in common labor, are and shall be obligated to continue on that work until the 
completion of the clearing of said acequia. 


History: Laws 1860-1861, p. 66, § 1; C.L. 1865, ch. 1, | : ANNOTATIONS 


§ 27; C.L. 1884, § 48; C.L. 1897, § 40; Code 1915, § 5763; ‘ 

C.S. 1929, § 151-483; 1941 'Comp., § 77-1431; 1953 Extent of duty. — It is the duty of owners of land af- 

Comp.,'§ 75-14-32. fected by water through a community ditch to labor on the 
Bracketed material. —.The bracketed material was ditch in the maintenance and repair thereof in proportion 

inserted by the compiler and is not part of the law. to the land affected by it: State ex rel. Black v. Aztec Ditch 


Co., 1919-NMSC-057, 25 N.M. 590, 185 P. 549. 


73-2-36. [Duty to furnish laborers; mayordomos to superintend work.] 


If any number of laborers, or any person thereof, having their fields above on such acequias, and 
having reached them, shall pretend from any cause or causes, reason or pretext, to abandon their 
co-laborers, he’ or they shall not be permitted to leave said work of the laborers in’common until 
the completion of the cleansing of the said acequia so commenced to be worked: provided, that 
touching the repairs and excavations to be made to said acequias, the proportion'‘of the people, or 
the number of laborers for such purpose shall be furnished by the owners, and it shall be the duty 
of the mayordomos to superintendent [superintend] such work, and as provided in section 5754 
(73-2-21 NMSA 1978]: provided, further, that if in any acequias already constructed there shall 
be included any dikes or dams which may have been destroyed, and the parties interested therein 
shall have entered into any agreement or contract with the owners to work said acequia, then they 
shall so remain and fulfill their iPRSRBEREDIE 


History: Laws 1860-1861, p. 66, § 2; C.L.:1865, ch. 1, Bracketed material. — The bracketed material was 
§ 28; C.L. 1884, § 45; C.L. 1897, § 42; Code 1915, § 5765; inserted by the compiler and is not part of the law. 
C.S. 1929, § 151-485; 1941 Comp., § 77-1482; 1953 vO 
Comp., § 75-14-33. 


73-2-37. [Penalty for abandoning work.] 


If any owners of lands, or lessees thereof, shall attempt to abandon their co- -laborers without 
complying with sections 5763 to 5765 [73-2-35 through 73-2-37 NMSA 1978], they shall pay for 
each of such offenses a fine of not less than five dollars [($5.00)] nor exceeding ten dollars. [($10.00)]. 


History: Laws 1860-1861, p. 66, § 4; C.L. 1865, ch. 1, Bracketed material. — The bracketed material was 
§ 30; C.L. 1884, § 44; C.L. 1897, § 41; Code 1915, § 5764; inserted by the compiler and is not part of the law. 
C.S.. 1929, § 151-434; 1941 Comp. 4 § 77-1433; 1953 Cross references. — For present provisions concern 
Comp., § 75-14-34, ing disposition of fines and forfeitures, see N.M. Const., 


art. XII, § 4, and 73-2-32 NMSA 1978. 


73-2-38. [Labor to be in proportion to land ownership.|] 


As the excavations of such acequias, and in the first cleansing of some of them, the work some- 
times continues for thirty:days, more or less, the different mayordomos shall,take into consider- 
ation the small amount of land tilled by:some, and not compel these to furnish an equal amount of 
labor in the cleansing. 
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73-2-39 SPECIAL DISTRICTS 73-2-40 


History: Laws 1860-1861, p. 66, § 3; C.L. 1865, ch. 1, which are presently compiled as 73-2-35 to 73-2-38 NMSA 
§ 29; C.L. 1884, § 46; C.L. 1897, § 43; Code 1915, § 5766; 1978), shall be considered jointly with the Act of Janu- 
C.S. 1929, § 151-486; 1941 Comp., § 77-1434; 1953 ary 7, 1852 (the provisions of which are presently com- 
Comp., § 75-14-35. piled as 73-2-9, 73-2-10, 73-2-18 ae 73-2-30 to’ 73-2-32 
Bracketed material. — The bracketed material was NMSA 1978). 
inserted by the compiler and is not part of the law. Cross references. — For other provisions rela tin? to 
Compiler's notes. — Section 31, ch. 1, 1865 C.L. pro- measurement of labor required, see 73-2-33 and 73-2-34 


vided that the Act of January 29, 1861 (the provisions of NMSA 1978; __. 


73-2-39. [Duty to furnish laborers; duty of absent landowner.] 


Every owner or tenant of irrigable lands, irrigated by any of such acequias in this state, shall 
be compelled to hold at all times during the operations of the acequias to which they belong, the 
number of laborers to them assigned according to the provisions of the preceding section [73-2-38 
NMSA 1978], at the disposal and order of the respective mayordomo or his assistant. And. it shall. 
not be legal for any owner or tenant of irrigable lands, irrigated by any of such acequias, to absent 
himself for a time exceeding three days without informing the chief mayordomo of the respective 
acequia about the persons remaining in his stead to comply with his or their duty regarding said 
acequia, and he shall even present them, so that in his presence they may assume the respon- 
sibilities during the time of absence of Foch person or persons that are to be absent. And all the 
responsibilities of such absentees regarding said acequias shall fall upon the substitutes left, and 
no other persons but those assuming the responsibility of the person by whom they are presented 
shall be admitted as substitutes. And if any of such owners or tenants of irrigable lands, irrigated 
under any of such acequias in this state, should absent himself from the precinct during the time 
the acequias are in operation, without complying with the duty upon him imposed by this and the 
succeeding section [73-2-40 NMSA 1978], besides suffering the penalty fixed by the mayordomo, 
he shall be responsible to the public,where he belongs for a just and common estimate, per diem, of 
the time he was absent, and the number of laborers that may have been assigned to him. Nor shall 
any proprietor, on account of having rented his lands, reserving a part for himself, be exempt from 
working on the acequia at any time of said work. 


History: Laws 1880, ch. 30, § 8; C.L. 1884, § 47; C.L. Compiler's notes. —. The. 1915 Code substituted the 
1897, § 44; Code 1915, § 5767; C.S. 1929, § 151-437; words "the preceding section" for "this act" in the first 
1941 Comp., § 77-1435; 1953 Comp., § 75-14-36. sentence, "This act" would refer to sections derived from 

Bracketed material. — The bracketed material was Laws 1880, ch. 30, presently compiled as 73-2-39+and 73- 
inserted by the compiler and is not part of the law. 2-40 NMSA 1978. 


73-2-40. [Failure to furnish laborers; penalty. ] 


The penalties on those who shall fail to supply the amount of work due by them, according to 
the provisions of this and the preceding section [73-2-39 NMSA 1978], or the number of laborers 
on them apportioned or for any violation of existing laws on this subject; and those penalties that 
are applicable under existing laws to mayordomos, shall be the same that shall be applied in these 
cases, and they shall be executed and fines shall be disbursed in the same manner: provided, that 
when any chief mayordomo shall have, in person, given notice to any person who is liable and owes 
work to the acequia of which he is mayordomo, and such person fails, then and in such case the 
mayordomo shall impose on the persons so failing the penalty or fine which the law authorizes. 
And if it is not paid he shall sue them before the justice of the peace [magistrate court] for the 
same; and there it shall be finally decided and executed, if the defendant does not offer credible 
witnesses to disprove and combat the charge. In which case an examination of the whole subject 
shall be made by said justice of the peace [magistrate court], and he shall decide accordingly, or 
shall grant a change of venue to the nearest precinct, should the defendant so desire. 


History: Laws 1880, ch. 30, § 4; C.L. 1884, § 48; C.L. Section 35-1-38 NMSA 1978 abolished the office of justice 


1897, § 45; Code 1915, § 5768; C.S. 1929, § 151-438; , of the peace, transferred the jurisdiction, powers and du- 
1941 Comp., § 77-1436; 1953 Comp., § 75-14-37. ties of said justices to the magistrate court and provided 
Bracketed material. — The bracketed material that all statutory references to "justice of the peace" shall 
was inserted by the compiler and is not part of the law. be construed to refer to the magistrate court. 
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73-2-41 DITCHES OR ACEQUIAS 73-2-43 


Cross references. — For other sanctions relating to 73-2-34, 73-2-37, 73-2-45, 73-2-46, 73-2-50, 73-2-52 to 73- 
acequias, see 73-2-20, 73-2-25, 73-2-27, 73-2-29; 73-2-31, 2-54 and 73-2-64 NMSA 1978. 


73-2-41. Indians; rights and duties. 


The different Indians residing within the state shall be subject to render the same services as 
non-Indians in working the acequias, within the limits of their respective reservations in which 
they may have a common interest with the non-Indians who live outside their respective reser- 
vations, and they shall enjoy at the same time the same benefit and rights of commercial traffic; 
provided that the Indians shall have no right to participate in the nominations and election of 
acequia mayordomos or superintendents or acequia or water commissioners in any ditch, whether 
within or without their reservations, except in acequias constructed entirely by themselves, unless 
they have paid their proportionate share of the whole cost of the construction of such acequia and 
unless the lands sought to be voted by the Indians have been duly returned for taxation in accor- 
dance with law and state and county taxes paid thereon. In all cases in which non-Indians living 
outside the reservation have acquired water rights by purchase of land from the Indians, the dis- 
tribution of the water between the: Indians and:the non-Indians shall be agreed upon, based upon 
the customs heretofore practiced and recognized between the Indians and the non-Indians, by and 
between the governor of the Indian community or pueblo and the commissioners of such acequias 
in which the non-Indians may have acquired any such rights and, the governors of such Indians 
and the acequia commissioners shall also regulate the amount and manner of work to be done by 
the Indians and non-Indians in all such acequias in which all have water rights in accordance with 
such customs. 


History: Laws 1860-1861, p. 24, § 2; C.L. 1865, ch. 66, changes throughout the section; in the first sentence, de- 


§ 3 [2]; C.L. 1884, § 1805; C.L. 1897, § 1876; Laws 1901, leted "communities of" following "different", deleted "of 
ch, 29, § 1; 1905, ch. 36, § 1; Code 1915, § 5769; C.S, New Mexico" following "state", substituted "render the 
1929, § 151-439; 1941 Comp., § 77-1437; 1953 Comp., same services as non-Indians" for "render their services", 
§ 75-14-38; Laws 1997, ch. 96, § 1. substituted “who live outside" for "who live within", and 
Compiler's notes. — The last sentence of this section, substituted "mayordomos or superintendents" for "over- 
in which the word "heretofore" is found, first appeared seers"; and in the second sentence, substituted "living 
when the section was rewritten by the 1901 amendment outside the reservation" for “living, within the limits of 
(Laws 1901, ch. 29), which was approved March 16, 1901. such communities or pueblos of Indians shall", inserted 
Cross references. — For provision exempting Indian "Indian" following "governor of the", deleted "communities 
lands from taxation, see N.M. Const., art. XXI, § 2. or pueblos of" following "governors of such" and deleted 
The 1997 amendment, effective June 20, 1997, sub- "said river or" preceding "acequias". 


stituted "non-Indians" for "citizens" and made stylistic 


73-2-42, Blind persons; free irrigation. 


The commissioners of any community ditch in New Mexico, shall have power paenrgtitie to their 
discretion if they deem it proper, to allow a blind person or his surviving spouse to irrigate free 
of charge any portion of land not to exceed three acres. Provided, that the parties to whom the 
privilege may be granted as herein stated, shall have an interest and water right in the ditch, and 
shall be subject to the use of the water as per the orders of the mayordomo or superintendent of 
the ditch. 


History: Laws 1912, ch. 36, § 1; Code 1915, § 5770; 
C.S. 1929, § 151-440; 1941 Comp., § 77-1488; 1953 
Comp., § 75-14-39; Laws 1973, ch. 44, § 1. 

73-2-43. [Bridges across roads. | 


Mayordomos of public and community ditches, shall construct to the cost of the owners of said 
ditch, good and substantial bridges, made of lumber. across all ditches that shall be under their 
charge, as said mayordomos in all the crossings of public road or roads. 
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73-2-44 


History: Laws 1897, ch. 59, § 1; C.L. 1897, § 46; Code 
1915, § 5772; C.S. 1929, § 151-442; 1941 Comp., § 77- 
1439; 1953 Comp., § 75-14-40. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For prohibition against flooding 
highways, see 67-7-6 and 67-7-7 NMSA 1978. 

For provision establishing duty to construct bridges 
over irrigation ditches crossing roads, see 67-7-8 NMSA 
1978. 


73-2-44, [Payment for bridges. 


SPECIAL DISTRICTS 


73-2-47 


For duty of owners: to enemas pong see 72-8-2 
NMSA 1978. 


ANNOTATIONS 


- Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am, 
Jur, 2d Drains and Drainage Districts § 30; 45 Am. Jur. 2d 
Irrigation § 83. 

28 C.J.S. Drains § 69; 93 C.J.S. Waters § 20; 94 CS. 
Waters § 350. 


For the purpose of constructing such bridges, the respective mayordomos oft acequias shall col- 
lect from the owners of said ditches, the amount required forthe construction of the same, ‘after 
the same have been constructed, which amount so taxed against the owners of said ditches shall 
be in proportion of their interests on the same: provided, that neither the county nor the owners 
of other acequias shall pay anything for the construction of said bridges, but, the owners of each 
ditch respectively, shall suffer the necessary expense in the construction of said bridges ee might 
pe necessary to construct Bede over said ditches; 


‘Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


_ History: Laws 1897, ch. 59, § 2;.C.L. 1897, § 47; Code 
1915, § 5773; C.S, 1929, § 151-443; 1941 Comp., § 77- 
1440; 1953 Comp., § 75-14-41. 


73-2-45. [Persons delinquent for bridges not to use waters.] 


Every person failing or refusing to pay his share for such purpose after he has been notified by 
the mayordomo, shall forfeit his right to use the water of such ditch, or shall be deprived of the use 
of such water until he pays his share as provided in Section 5773 [73-2-44 NMSA 1978]. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's note. — "Section 5773" refers to sec- 
tion 57738, Code of 1915. 


History: Laws 1897, ch. 59, § 3; C.L. 1897, § 48; Code 
1915, § 5774; C.S. 1929, § 151-444; 1941 Comp., § 77- 
1441; 1958 Comp., § '75-14-42. 


73-2-46. [Mayordomo failure to perform duties; penalty.] 


Any mayordomo who through negligence or any other cause whatsoever, except sickness, shall 
fail to comply, with the duties imposed upon him, by the three preceding sections [73-2-43 through 
73-2-45], upon conviction before the justice of the peace [magistrate court] of the precinct, shall be 
fined in a sum not less than twenty-five [($25.00)] nor more than fifty dollars [($50.00)]. 


History: Laws 1897, ch, 59, § 4; C.L. 1897, 5 49; Code 
1915, § 5775; C.S, 1929, § 151-445; 1941 Comp., § 77- 
1442; 1958 Comp., § 75-14-43. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 35-1-38 NMSA 1978 abolished the office of justice of 
the peace, transferred the jurisdiction, powers and duties 
of said justices to the magistrate court and provided that 


all statutory refesaente to "justice of the peace" shall be 


, construed to refer to the magistrate court. 


ANNOTATIONS 


Mayordomo may be proceeded against for failure 
to perform his duty. Before entering upon his duties, he 
must take an oath that he will faithfully discharge them, 


‘1914 Op. Att'y Gen. No, 14-1258. 


73-2-47, [Several ditches from one stream; joint meeting of 
commissioners. | 


It shall be the duty of all the ditch commissioners of the state of New Mexico, where two or more 
ditches are constructed from’ and supply waters from the same source or river and within the’ 
limits of a precinct, to have a meeting on the first Monday of April of each year for the purpose of 
making a true, just and equitable apportionment and distribution of the water for their respective 
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ditches, and it shall be the duty of the superintendents of said ditches respectively'to apportion 
and distribute the water in said ditches among the persons entitled thereto to the use of the same, 


in accordance with the orders of said ditch commissioners and not otherwise. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1903, ch. 15, § 1; Code 1915, § 5776; 
C.S. 1929, § 151-446; 1941 Comp, § 77- 1443; 1953 
Comp., § 75-14-44. 


73-2-48. [Organization; rules and regulations.] 


In the meeting of said ditch commissioners, a majority of the persons elected as such shall consti- 
tute a quorum for the transaction of business, to carry out the purposes of the preceding section [73-2- 
47 NMSA 1978]. They shall elect a chairman and secretary from among their number. The chairman 
and secretary thus elected shall hold their positions during their term of office as ditch commission- 
ers, and it shall be the duty of the secretary to keep in a proper book all of the proceedings of the meet- 
ing and to furnish the respective superintendents with a certified copy of the rules and regulations 
adopted at said meeting for the apportionment and distribution of the water free of cost, 


History: Laws 19038, ch. 15, § 2; Code 1915, § 5777; 
C.S. 1929, § 151-447; 1941 Comp., § 77-1444; 1953 
Comp,, § 75-14-45, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-2-49. [Distribution of water. | 


Compiler' s notes, — The " "preceding section" referred 
to is § 5776 Code of 1915, now compiled as = 2-47 NMSA 
1978. 


The said apportionment and distribution of the water shall be made in accordance with the 
rights of each ditch, and in proportion to the lands irrigated by each ditch. 


History: Laws 1908, ch. 15, § 8; Code 1915, § 5778; 
C.S. 1929, § 151-448; 1941 Comp., § 77-1445; 1953 
Comp., § 75-14-46. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-2-50. [Neglect of duty; penalty. ] 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation §.22. 
93 C.J.S. Waters § 192. 


If any superintendent or water commissioner, neglects or refuses to discharge the duties required 
of him by the three preceding sections [73-2-47 through 73-2-49 NMSA 1978], he shall be fined for 
each offense in a sum not to exceed ten dollars ($10.00) recoverable before any justice of the peace 
[magistrate court] in the county; and the moneys thus recovered from said fines, shall be paid to the 
county treasurer, to be applied to the school fund of the district where said offense is committed. 


“Cross references. — For provision that all fines and 
forfeitures collected under general laws shall go into state 
current school fund, see N.M, Const., art. XII, $4. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references, — 45 Am. 
_ dur, 2d letigation § 22.. 
28 C.J.S, Drains § 97; 93 C.3.8, Waters § 192. 


History: Laws 1908, ch. 15, § 4; Code 1915, § 5779; 
C.S. 1929, § 151-449; 1941 Comp., § 77-1446; 1953 
Comp., § 75-14-47, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 35-1-38 NMSA 1978 abolished the office of justice of 
the peace, transferred the jurisdiction, powers and duties 
of said:justicés to the magistrate court and provided that: 
all statutory references to "justice of the peace" shall be 
construed to refer to the magistrate court. 


73-2- 51. [Not applicable on Rio Grande. im 


Nothing in the four preceding sections [73-2-47 through 73-2-50 N MSA 1978] shall be sbohbert@a 
as applying to the jot aersy or other ditches constructed ‘from sain oa in waters from the 
Rio Grande. ' 
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History: Laws 1903, ch..15, § 5; Code 1915, § 5780; 
C.S..1929, § 151-450; 1941 Comp. » § 77-1447; 1953 
Comp,, § 75-14-48. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


The "four preceding sections" referred to in the section 
are §§ 5776:-to 5779, now compiled as 73-2-47 to 73-2-50 
NMSA 1978. 


73-2-52. [Spillways; place; work on excess water.] 


Whenever 10 [ten] or more of the landowners of any main ditch or lateral, deem it necessary to 
open a drainage, tajo or outlet, near the main dam or away from said dam of any public ditch or 
lateral, with the object of drawing off the excess of water, or to regulate the water of said ditches, 
with the object of protecting the dams from any floods, or the damage of lands from excess waters, 
the water commissioners of said ditch or lateral are authorized to determine the place where such 
drainage, tajo or outlet shall be opened, under the supervision of the mayordomo by the owners of 
the irrigable land of such ditch and the work shall be taxed in proportion of the irrigable property 
of each owner, and any person or persons belonging to said ditch or lateral, who shall fail or refuse 
to perform work, or pay the amount assessed against him in lieu of said work shall not be allowed 
to take or use any water from the same or any contra acequia or lateral thereof, whilst default in 
such payment or failure to do such work, continues. 


History: Laws 1908, ch. 85, § 1; Code 1915, § 5781; 
Laws 1921, ch. 148, § 1; C.S. 1929, § 151-451; 1941 
Comp., § 77-1448; 1953 Comp., § 75-14-49. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


escaped or is otherwise no longer within his immediate 
possession, 89 A.L.R. 210. 

Liability of landowner for damages caused by overflow, 
seepage or the like resulting from defect in artificial un- 


derground drain, conduit or pipe, 44 A.L.R.2d 960. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Right 
of appropriator of water to recapture water which has 


73-2-53. [Degaguas; irrigation from; irrigation with excess water; 
subject to regular payment; use without consent of 
mayordomo; penalty. | 


The owners of irrigable land, situate in the margin of any drainage or discharges of water from 
any public ditch, being a member or members of said ditch, shall have to pay for the irrigation of 
said lands in the same manner as all other lands belonging to said ditches, whether they irrigate 
them for the uses of harvest, or for hay land, alfalfa or other pasture, and shall not be excused on 
the pretext that they only use the excess of water of said ditch. And if such owners of land use the 
water without the consent of the mayordomo, they shall be fined in a sum not less than ten dollars 
($10.00) nor more than twenty dollars ($20,00). 


History: Laws 1903, ch. 85, § 2; Code 1915, § 5782; 
C.S. 1929, § 151-452; 1941 Comp., § 77-1449; 1953 
Comp,, § 75-14-50. 

Bracketed material. — The bracketed octet was 
inserted by the compiler and is not part of the law. 


The "preceding section" referred to is § 5776 Code of 
1915, now compiled as 73-2-47 NMSA 1978. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — ASR 


Jur, 2d Irrigation § 9, 


73-2-54. [Joint spillways or degaguas; use of water without ray nt 
penalty. | 


When two or more public ditches drain their excess of waters at the same drainage, the same 
shall be considered as joint owners of said drainage and no person or persons that may. own 
lands on either side of said drainage shall have the right to use the water of said drainage with- 
out the consent of the mayordomos of said joint owners,.and said owners of land shall not be 
permitted to put any impediment, encumbrances, or sidegates or dams upon said drainage and 
if at any time it shall be discovered that they use the water with the object of irrigating land 
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whether it may be for harvest, or hay land to cut hay or to purchase stock of any kind, they shall 
be responsible for the damages that the excess of water may cause in time of flood; furthermore 
if they use. the water without the consent of the mayordomos of said joint owners' drainage, they 
shall be fined in a sum not less than five dollars ($5.00) nor more than ten dollars ($10.00) for 
each and every offense.. 


History: Savive 1908; ch. 85, §-3; Code 1915, § 5783; ANNOTATIONS 


C.S. 1929 151-453; 1941 C +, §°-77-1450; 1953 
Comp., § som 4-51. a | Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Bracketed material. — The bracketed material was Jur, 2d Irrigation § 49. 


inserted by the compiler and is not part of the law. 


73:2-55. LIoine apUeHy ES or Weguiiass use of water; authority of 
majority of: mayordomos.] 


The majority? of the manyonio od of said ditches of the joint drainage, shall be authorized to 
make arrangements with said owners of land regarding the use of said excess waters, and the re- 
sult of said arrangements shall be for the benefit of all ditches that may discharge the water upon 
such drainage. 


I 


History: Laws 1903, ch. 85, § 4; Code 1915, § 5784; Bracketed material. — The bracketed material was 
C.S. 1929, § 151-454; 1941 Comp., § 77-1451; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-14-52, 


73-2-55.1. Water banking; acequias and community ditches. 


An acequia or community ditch may establish a water bank for the purpose of temporarily 
reallocating water without change of purpose of use or point of diversion to augment, the water 
supplies available for the places of use served by the acequia or community ditch: The acequia 
or community. ditch water bank may make temporary transfers of place.of,use without formal 
proceedings before the state engineer, and water rights placed in the acequia or community 
ditch water bank shall not be subject to loss for non-use during the period the rights are placed 
in the water bank. An acequia or community ditch water bank established pursuant to this sec- 
tion. is not subject to recognition or approval, by the interstate stream commission or the state 
engineer. 


History: Laws 2003, oh: 54, § 1 and Laws 2003, ch. Duplicate laws, — Laws 2003, ch. 54, § 1 and Laws 
182, § 1. 2008, ch. 182, § 1, both effective June’ 20, 2003; enacted 
Cross references. — For additional enactment. con- identical new sections, 


cerning water banking, see 72-1-2.3 NMSA 1978. | 


73-2-56. [Change in location, extension or reconstruction of ditch; 
consent of water users; expense.] . 


The commissioners of any community ditch may alter, change the location of, enlarge, extend, or 
reconstruct such ditch for the purpose of providing greater efficiency in irrigation to the water us- 
ers of said ditch, or when any part thereof shall have been destroyed by rain or in any other man- 
ner or for the purpose of incréasing the cultivable [cultivatable] area, provided that such altera- 
tion, change of location, enlargement, extension or reconstruction shall be affected [effected] only 
upon the consent in writing of a majority of the water. users of said community ditch, filed. with 
such commissioners, such majority to be determined by the same rule as applies to the election of 
commissioners of the acequia, and provided that such alteration, change of location, enlargement 
or extension shall in no wise impair the rights of prior water users from said community ditch, and 
provided further that the expense incurred in any such alteration, change of location, enlargement 
or extension shall be borne pro rata by those beneficially interested in same. ) 


/ 
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History: Laws 1919, ch. 39, § 1; C.S. 1929, § 151-457; 
1941 Comp., § 77-1452; 1953 Comp., § 75-14-53. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For voting rules relating to elec- 
tion of commissioners, see 73-2-14 NMSA 1978. 


ANNOTATIONS 


Former provisions (Code 1915, §§ 5739 to 5743) 
were held unconstitutional in that they made no pro- 
vision for notice to the owner of the meeting of the ap- 
praisers for the purpose of fixing damages, nor for oppor- 
tunity to be heard thereon. Janes v. West Puerto de Luna 
Cmty. Ditch, 1917-NMSC-080, 23 N.M. 495, 169 P. 309. 

Just compensation and proper procedures re- 
quired. — Fact that ditch commissioners are given the 
right to alter, change location of, enlarge, extend or re- 
construct a ditch under conditions set forth in this sec- 
tion cannot be construed as giving them authority to take 
private property for these uses without just compensation 
(contrary to N.M. Const., art, II, § 20) and without regard 
to procedures required by Sections 42A-1-17 and 72-1-5 


SPECIAL DISTRICTS 


73-2-58 


NMSA 1978. Marjon. v. Quintana, 1971-NMSC-045, 82 
N.M, 496, 484 P.2d 338. 

Specific statutes on condemnation of ditch con- 
trol over more general condemnation statute for wa- 
ter facilities found in Section 72-1-5. NMSA1978. 1969 Op. 
Att'y Gen. No, 69-96. 

Condemnation handled by magistrate court. — 
Condemnation for a ditch which involves change of loca- 
tion, alteration, enlargement, extension or reconstruction 
thereofis handled by a magistrate’court. 1969 Op. Att'y 
Gen. No, 69-96. 

Commissioners may borrow for certain ditch pur- 
poses. — Provisions of this’ section and Section 73-2-21 
NMSA 1978, taken together, entitle commissioners to 
make assessment for repayment of a loan directed to the 
change of location, expansion or reconstruction of a com- 
munity ditch. 1964 Op. Att'y Gen. No. 64-95 (opinion ren- 
dered before enactment of Section :73-2-22 NMSA 1978). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Drains and Drainage Districts § 21. 

28 C.J.S. Drains § 06. 


73-2-57. [Crossing lands in reconstruction; compensation; 
determination; procedure. | 


Should they deem it necessary, the mayordomo may cut through the lands of any person or per- 
sons, by first obtaining their consent, by the community of such ditch offering to pay a compensa- 
tion, to be agreed upon between the owner or owners of the lands through which the ditch is to be 
opened, and the parties interested in the said ditch. If the owner or owners, who shall be solicited 
to permit their lands to be ditched, in the cases mentioned in the preceding section [73-2-56 NMSA 
1978], should improperly refues [refuse] or decline to accept the compensation offered by the par- 
ties interested in such ditch, or ask a compensation which the parties interested do not agree to on 
account of its exorbitance, in such case the mayordomo ‘of said ditch shall lay the case before the 
justice of the peace [magistrate court] of the precinct in which such ditch may be situated, and it 
shall be the duty of the justice of the peace [magistrate court], to whom the case is presented; to 
appoint three men, experts, of known integrity, to establish a just compensation to be paid to the 
owner or owners Solicited to permit their lands to be ditched through in the cases above mentioned. 


History: Laws 1919, ch. 39, § 2; C.S. 1929, § 151-458; 
1941 Comp., § 77-1453; 1953 Comp., § 75-14-54, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 35-1-38 NMSA 1978 abolished the office of justice of 
the peace, transferred the jurisdiction, powers and duties 
of said justices to the magistrate court and provided that 
all statutory references to "justice of the peace" shall be 
construed to refer to the magistrate court. 

Compiler's notes. — The "preceding section" referred 
to in the section means Laws 1919, Ch. 39, § 1, now com- 
piled as 73-2-56 NMSA 1978. 

Cross references. — For provisions relating to con- 
struction of ditches, see 73-2-1 to 73-2-3 NMSA ‘1978. 

For general provision for condemnation of land for 
ditches, see 72-1-5 NMSA 1978. 


ANNOTATIONS 


No experts appointed unless petition showed 
preconditions met. — Justice had no jurisdiction to 


73-2-58. [Appraisers; oath. ] 


appoint experts to appraise property involved in reloca- 
tion of ditch. unless petition: showed that all the condi- 
tions existed as set forth in 25, 1897 C.L. (since repealed), 
and that the owner had notice of the application. Leyba v. 
Armijo, 1902-NMSC-017, 11 N.M. 437, 68 P. 939. 

Commissioners must prove public necessity for 
taking. — In taking land for public use on either side of 
the ditch when:either building a new ditch or enlarging 
or extending a ditch, the burden would be on commission- 
ers to prove public necessity for the taking. 1969 Op. Att'y 
Gen. No. 69-96. 

Inverse condemnation auit proper. — In the event 
that ditch commissioners were to take land without initi- 
ating condemnation proceedings, landowner may institute 
his own suit for inverse condemnation and receive just, 
compensation for the taking. 1969 Op, Att'y Gen, No. 69- 
96. 


Whenever the three experts shall be appointed as appraisers, before they enter upon their du- 
ties as such appraisers, they shall file in the office of the justice of the peace [magistrate], who 
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appointed them; an oath to faithfully, air and impartially discharge the duties for whith they 
were appointed. 


History: Laws 1919, ch. 39, § 3; C.S. 1929, § 151-459; 
1941 Comp., § 77-1454; 1953 Comp., § 75-14-55. 

Bracketed material. — The bracketed material was 
inserted. by the compiler and is not part of the law. Sec- 
tion 35-1-38 NMSA 1978 abolished the office of justice of 
the peace, transferred the jurisdiction, powers and duties 
of said justices to the magistrate court and provided that 


all statutory references to "justice of the peace" shall be 
construed to refer to. the magistrate court. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 
C.J.S. Drains § 90 et seq. 


: 


& 2-59. [Appraisement; notice to landowners; contents; service; 
return. | | 


Before proceeding to examine the land or lands over which the new ditch should be opened, 
the appraisers shall give the owner or owners of such land or lands, not less than three nor more 
than ten days’ notice in writing of the time and place they will meet to examine and appraise 
said land or lands; such notice shall also contain a description as near as can be ascertained, of 
such proposed ditch, enlargement, extension or reconstruction, the point of entry and the direction 
thereof, upon said land or lands, and that at such time and:place the said appraisers will hear and 
consider any evidence the owner or owners may desire to present as to the damages he or they 
will sustain by reason of his or their land or lands being so ditched. The notice herein provided for 
shall be served upon such owner or owners, and the returns made thereon:by the constable of the 
precinct, or the sheriff of the county, in the same manner’as service is made in civil cases, in justice 
of the peace courts [magistrate courts]; the notice and returns showing the manner in which the 
same was served shall be filed by the appraisers with the justice of the peace [magistrate] who ap- 
pointed them, at the time they file their report. 


History: Laws 1919, ch. 39, § 4; C.S. 1929, § 151-460; 
1941 Comp,, § 77-1455; 1953 Comp., § 75-14-56. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 35-1-38 NMSA 1978 abolished the office of justice of 
the peace, transferred the jurisdiction, powers and duties 


of said justices to the magistrate court and provided that 
all statutory references to "justice of the peace" shall be 
construed to refer to the magistrate court. 

Cross references. — For service in civil cases in mag- 
istrate courts, see Rule 2-203 NMRA. 


73-2-60. [Report of appraisers; contents.] 


Whenever any land or lands of any person or persons are to be appraised, as in the cases above 
mentioned, the experts,who shall make such appraisement, shall make a report: which shall be 
filed in the office of the justice of the peace [magistrate] who appointed them, setting forth therein 
the name of the person whose land was appraised, and the sum to be paid him by the parties in- 
terested in the public ditch for which the opening on the land is solicited; they shall also state in 
said report, in the most distinct manner possible, the direction and the Place and point where the 
opening for such ditch shall be made upon said land. — 


History: Laws 1919, ch. 39, § 5; C.S. 1929, § 151-461; 
1941 Comp., § 77-1456; 1953 Comp., § 75-14-57. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 


the peace, transferred the jurisdiction, powers and duties 
of said justices to the magistrate court and provided that 
all statutory references to "justice of the peace" shall be 
construed to refer to the magistrate court. 


tion 35-1-38 NMSA 1978 abolished the office of justice of 


73-2-61. [Payment of appraised value; right to possession; forcible entry 
and detainer. |] 


The parties interested shall possess the right of property in the land or lands paid for under the 
five preceding sections [73-2-56 through 73-2-60 NMSA 1978], and in case of legal resistance being 
made to the possession of the land by the parties interested in a public ditch, they may compel the 
person or persons who interpose such resistance to desist therefrom, by an action of forcible entry 
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and detainer, as provided by law, but the parties interested shall first pay the yom value of 
such land or lands provided that said appraisers shall be impartial persons. 


History: Laws 1919, ch. 39, § 6;:C.S. 1929, § 151-462; Compiler's notes. — The "five preceding sections” re- 
1941 Comp., § 77-1457; 1953 Comp., § 75-14-58. :. ferred to in the section means Laws 1919, Ch.'39, §§ 1-5, 
Bracketed material. — The bracketed material was now compiled as 73-2-56 to 73-2-60 NMSA 1978. © - 


inserted by the compiler and is not part of the law. ‘Cross references. — For action of forcible entry and 
. 4 ‘A detainer, see Chapter 35, Article 10 NMSA 1978. 


73-2-62. [Appeal from appraisement to district court.] 


Any person or persons aggrieved by the’ amount of damages assessed or allowed by any ap- 
praisers appointed as provided for in the foregoing sections, may appeal by himself, his agent or 
attorney to the district court of the county where the same was rendered, in the same manner 
as appeals are taken from judgments rendered in justice of the peace courts [magistrate courts], 
provided that the only issue on any such appeal shall be the amount of damages sustained by such 
landowner or owners. 


History: Laws 1919, ch. 39, § 7; C.S. 1929, § 151-463; For procedures governing administrative appeals to the 
1941 Comp., § 77-1458; 1953 Comp., § 75-14-59. district court, see Rule 1-074 NMRA. 109 

Bracketed material. — The bracketed material was For scope of review of the district court, see Zamora 
inserted by the compiler and is not part of the law. Sec- v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 


tion 35-1-38 NMSA 1978 abolished the office of justice of (1995). 
the peace, transferred the jurisdiction, powers and duties 


of said justices to the magistrate court and provided that ANNOTATIONS 

all statutory references to "justice of the peace" shall be Prior remedy. was petition for writ of certiorari. 

construed to refer to the magistrate court. — Certiorari was the proper remedy to bring up for review 
Cross references. — For procedure: for appeal: from all the proceedings before a justice on condemnation of 

magistrate court to district court, see 35-13-1 to 35-13-83 land for ditch purposes. Leyba v. Armijo, 1902-NMSC-017; 

NMSA 1978, and Rule 2-705 NMRA. 11 N.M. 487, 68 P. 939 (decided under former law). 


4 


73-2-63. [Change i in place of diversion; permit unnecessary. | 


It shall not be necessary for the officers of public community acequias estabHished and in opera- 
tion prior to March 19, 1907, to make any application to, or obtain any permit from, the state engi- 
neer or the board of water commissioners in order to change the place of diversion; provided that 
by such change no increase in the amount of water AbDIPpEiated shall be made beyond the amount 
to Bich the AgEauiA was oR: entitled. 


ideal: Laws 1912, ch, 26, § 1; Code 1915, § 5771; Approval of change in acequia necessary once 


C.S. 1929,) § 151-441; 1941 Comp., § 77-1459; 1953 water rights adjudicated, — Ifthe water rights of an 
Comp. +» § 75-14-60. acequia have been adjudicated, then the state engineer 
Bracketed material. — The bracketed material was must approve any change in amount or location of diver- 
inserted by the compiler and is not part of the law. sion, regardless of whether or not it is a community ace- 
Compiler's notes, — Laws’ 1923, ch. 28, § 4, compiled quia. Honey Boy Haven, Inc. v. Roybal, 1978-NMSC-088; 
as 72-2-11 NMSA 1978, abolished the board of water com- 92 N.M. 603, 592 P.2d 959. 
missioners and provided for the transfer of the board's re-  — Change in place of diversion contemplated by 
cords to the state engineer. section is one in which exigencies require immedi- 
. Cross references, — For general requirement, that ate: reconstruction. Honey Boy Haven, Inc. v. Roybal, 
changing point of diversion be approved by state epeineck, 1978-NMSC-088, 92 N.M. 6038, 592 P.2d 959. ; 
see 72-5-24 NMSA 1978. Law reviews. — For comment on Mathers v, Texaco, 
For the state engineer, see 72-2-11 NMSA 1978. Ine., 77 N.M. 239, 421 P.2d 771 (1966), see 7 Nat.: Re- 
sources J. 483 (1967). 
ANNOTATIONS For article, "Water Rights Problems in the Upper Rio 
Generally as to regulation by state engineer. — Grande Watershed and Adjoining Areas," see 11 Nat. Re- 
Prior existing right to change place of diversion is not sub- sources J, 48 (1971). 
ject to regulation by state engineer under Laws 1907, ch. For article, "New Mexico Water Law:'An Overview and 
49 (now Section 72-5-24 NMSA 1978). Pueblo of Isleta v. Discussion of Current! Issues," see 22 Nat. Resources J. 


Tondre, 1913-NMSC-067, 18 N.M. 388, 137 P. 86 (decided 1045 (1982). 
under law prior to enactment of this section). Tee 
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73-2-64 DITCHES OR ACEQUIAS 73-2-64 


73-2-64. Interference with ditch; illegal-water use; penalty; failure to 
_ prosecute; injunctive relief. 


A: A person shall not, contrary to the order of the mayordomo or commission, cut, break, stop 
up or otherwise interfere with any community ditch or dam in this state, or any contra or lateral 
acequia thereof, or take or use water from the same contrary to. such orders, A person who violates 
a-provision of this section is guilty of a misdemeanor, and, on complaint made before the nearest 
magistrate court, a warrant may issue for his arrest, ’as in case of any other offense against the 
state. 

B.-A criminal Seow for violations of the provisions of Subsection A of this section may be 
made by the district attorney or the mayordomo or commission of the ditch or acequia to the mag- 
istrate court in the county where the violation occurred. Upon conviction of a violation, the defen- 
dant shall be’ fined not léss than three hundred dollars ($300) or more than one thousand dollars 
($1,000) and in default of the payment of said fine, shall be confined in the county jail for a period 
of not less than five nor, more than thirty days. 

C.° In addition to criminal prosecution, the district attorney or the fuayotdonsd or commission 
of the ditch or acequia may file a civil complaint seeking a civil penalty not to exceed five thousand 
dollars ($5,000) for knowingly, intentionally or willfully violating the provisions of Subsection A of 
this section. 

D. The remedies provided for inthis section'shall not be construed as limiting the right of the 
party bringing the civil or criminal complaint from seeking damages. In addition to the remedies 
provided in this section, the district attorney or the mayordomo or commission of the ditch or ace- 
quia may apply to the district court of the county where the violation occurred for an injunction 
restraining any person prot violating or continuing to violate the provisions of Subsection A of 
this section. ~ 

E. It is the duty of the mayordomo in charge of any such ditch or acequia to prosecute in 
the name of the state any violation of this section whenever the mayordomo acquires knowledge 
thereof, and the mayordomo's failure so to do shall be deemed a misdemeanor; provided, however, 
that if the district attorney chooses to prosecute, the mayordomo shall not be required to do so. On 
conviction of violating the provisions of this subsection, the mayordomo shall be fined in a sum not 
less than twenty-five dollars ($25.00) or more than fifty dollars ($50.00) or by imprisonment in the 
county jail for not less than ten or more than thirty days. 


History: Laws 1928, ch. 81, § 1; C.S. 1929, § 151-465; provide that the remedies provided in this section are not 


1941 Comp., § 77-1460; 1953 Comp., § 75-14-61; 2005, exclusive remedies and that the district attorney, mayor- 
ch. 186, § 2. domo, or commission of the ditch or acequia may apply for 

Bracketed material, — The bracketed material was an injunction restraining any person from violating Sub- 
inserted by the compiler and is not part of the law. Sec- section A; and provided in Subsection E that if the district 
tion 35-1-38 NMSA 1978 abolished the office of justice of attorney chooses to prosecute a violation of this section, 
the peace, transferred the jurisdiction, powers and duties the mayordomo shall not be required to do so and that on 
of said justices to the magistrate court and provided that a conviction of a violation of Subsection E, the mayordomo 
all statutory references to "justice of the peace" shall be shall be fined not less that $25 and not more that $50. 


construed to refer to the magistrate court. 


Cross references, — For general proscription of inter- ANNOTATIONS 

fererice with use of waterworks, see 72-8-3 NMSA 1978. Authority of mayordomo to petition for injunc- 

_The 2005 amendment, effective June 17, 2005, pro- tions. — Where defendants installed a new headgate on 
vider in Subsection: A that.a; person shall Nos contrarysto the association's acequia system without obtaining the 
the order of the mayordomo or commission of a ditch or approval of the association or the mayordomo; the may- 
acequia, interfere with any community ditch or acequia ordomo and a commissioner on behalf of the association 
and that a person who violates this section is guilty of a obtained a temporary restraining order prohibiting de- 
misdemeanor; provided in Subsection B that a criminal fendants from continuing work on the ditch; and’ defen- 
complaint for violation of Subsection A may be made by dants claimed that the lawsuit was invalid because the 
the district attorney, mayordomo or commission of the association had not authorized the filing of the lawsuit at 
ditch or acequia to a magistrate court and increased the an advertised meeting as required by the Open Meeting 
penalty for a conviction to not less that $300 and not more Act, Chapter 10, Article 15 NMSA 1978, the lawsuit was 
than $1,000; added Subsection C to provide that in addi- not invalid because 73-2-64(D) NMSA 1978 authorizes the 
tion to criminal prosecution, the district attorney, mayor- mayordomo acting alone to apply for injunctions restrain- 
domo or commission of the ditch or acequia may file a civil ing any person from interfering with the ditch. Parkview 
complaint seeking a civil penalty of not more that $5,000 Cmty. Ditch Ass'n v. Peper, 2014-NMCA-049. 


for a violation of Subsection A; added Subsection D to 
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73-2-65 SPECIAL DISTRICTS © 73-2-67 


Authority of the district court to. authorize a per- _ Attorney fees. — Where defendants installed'a new 
son who is not an elected officer of the association headgate on the association's acequia system without ob- 
to enforce the acequia statute. — Where defendants : taining the approval of the association or the mayordomo; 
installed a new headgate on the association's acequia the mayordomo and a commissioner on behalf of the as- 
system without obtaining the approval of the association sociation obtained a temporary restraining order prohibit- 
or the mayordomo;, the person acting as mayordomo and ing defendants from continuing work on the ditch; and the 
a commissioner on behalf of the association obtained a district court awarded the association attorney fees, the 
temporary restraining order prohibiting defendants from award of attorney fees was not authorized by 73-2-23 or 
continuing work on the ditch; the district court ordered .73-2-64 NMSA 1978. Parkview: Cmty. Ditch Ass'n v. Peper, 
defendants to submit plans and surveys of the headgate to 2014-NMCA-049. 
the person acting as mayordomo for review and to make Civil offense created under former law. — Sec- 
findings regarding the adequacy of the headgate; and de- tion 36, 1897 C.L. (now repealed), provided for a "fine" not 
fendants claimed that the person acting as mayordomo to exceed ten dollars and, for nonpayment thereof, for a 
had not been properly. elected by the association as may- sentence of fifteen days’ labor on public works; the section 
ordomo and did not have authority to make findings about did not create a criminal offense but rather a civil one, 
the headgate or to compel compliance with those findings; and suit should be brought by the overseer (mayordomo). 
and the district court expressly declined to determine - Territory v. Baca, 1882-NMSC-002, 2 N.M. 183; Territory v. 
whether the person acting as mayordomo had been duly Tafoya, 1882-NMSC-001, 2 N.M. 191. 
elected as mayordomo, the person acting as mayordomo — Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
was acting under the authority of the district court's or- Jur, 2d Drains and Drainage Districts § 33. 
der, not 73-6-64 NMSA 1978, and the district court's order Modern status of! rules governing interference with 
did not contravene the acequia statute. Parkview Cmty, drainage of surface waters, 93 A.L.R.3d 1193. 


Ditch Ass'n v. Peper, 2014-NMCA-049. 


73-2-65. Acequia commission; created; membership; terms. 


A. There is created the "acequia commission", which is administratively. attached to the local 
government division of the department of ABance, and administration. 

B. . The acequia commission shall be appointed by the governor and shall consist of eleven mem- 
bers who reside in the irrigated areas of the state containing acequias. Members shall own land 
irrigated from an acequia or community ditch organized pursuant to,a ditch or acequia statute. 
Kach member appointed by the governor shall serve a term of four years. 

C.. The initial appointments to the acequia commission shall include the ten persons serving 
as members of the governor's acequia commission, organized pursuant to executive order 88-06, 
and one member of the public who has a background in business. Of the initial appointees, four 
members shall be appointed by lot for two-year terms, four members shall be appointed by lot for 
three-year terms and three members shall be appointed by lot for four-year terms. 

D. The acequia commission shall meet at the call of the chairman not less than quarterly and not 
more than once a month. The chairman shall be elected. from among the members of the commission. 


‘History: Laws 1993, ch. 2983, § 1. 


73-2-66. Powers and duties. 


The acequia commission shall: 

A. provide advice and assist the governor, legislature, office of the state engineer itd inter- 
state stream commission and the United States army corps of engineers in establishing acequia 
and community ditch rehabilitation priorities and other acequia and community ditch matters; 

B... serve as a facilitator for communication between acequia and community ditch associations 
and state and federal agencies; and 

C, review and comment on any plan or legislation affecting acequias or community ditches to 
the Bawarnen the legislature, the secretary af agriculture and the interstate stream commission. 


wildy: ta 1993, ch, 293, § 2. 


73-2-67. Legal counsel. 


The office of the attorney gerieral shall fepregent and be the legal ailGio? to the acequia commission. 


History: Laws 19983, ch. 298, § 3. 
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73-2-68 ACEQUIA AND COMMUNITY DITCH FUND 73-2A-3 


73-2-68: Per diem. 


The members of the acequia commission shall be paid,in accordance with. the Par Diem and 
Mileage Act [10-8-1 through :10-8-8,NMSA 1978] and shall receive no other compensation, perqui- 
site or allowance. 


History: Laws 1993, ch. 298, § 4. 


ARTICLE 2A 
Acequia and Community Ditch Fund 
Sec. ‘ ] Sec. 
73-2A-1. Short title. 73-2A-3. Fund created. 


73-2A-2. Purpose of act. 


73-2A-1. Short title. 


This.act [73-2A-1 through, 73-2A-3 NMSA 1978] may be cited as the "Acequia and Community 
Ditch Fund Act". 


History: Laws 1988, ch. 157, § 1. 


73-2A-2. Purpose of act. 


‘The purpose of the Acequia and Community Ditch Fund Act [73-2A-1 NMSA 1978] is to provide 
financial assistance to acequias andicommunity ditch systems to develop hydrological studies, ac- 
quire technical and legal research and other information and sérvices necessary to conserve and 
protect water for New Mexico's future through the adjudication of water rights. 


History: Laws 1988, ch. 157, § 2. 


73-2A-3. Fund created. 


A. An "acequia and community ditch fund" is tented in the state Paha ‘tobe expended 
upon order of the director of the New Mexico department of agriculture to carry out the purposes 
of contracting with acequia and ditch associations constituting a majority of acequias or ditches 
within an adjudication suit or a separately administered portion of an adjudication suit to provide 
assistance to acequias and community ditch associations in the adjudication: process, including 
historical studies, economic impact reports, expert: witness fees, algal fees and other:technical ser- 
vices related to the adjudication process. 

B. Money in the acequia and community ditch fund may be used to enter into agreements for 
grants-in-aid to satisfy costs and expenses incurred by: acequias and community ditch °associa- 
tions. The amount of funding provided to acequia:and ditch associations in any given year shall 
be determined by a simple majority ofa committee consisting of the director of the New Mexico 
department of agriculture, the chairman of the interstate stream commission and a third person 
who ‘will be elected from within the New Mexico acequia commission: The committee shall con- 
sider financial need, progress of the adjudication and the trial schedule; however, the committee 
is not limited to these factors in awarding grant) agreements. No more than one-fourth of the 
money allocated from the acequia and community ditch fund shall be allocated to one acequia as- 
sociation provided, however, that at least the eight most qualified applicant associations may be 
considered to receive money that is in the fund and ‘available for any given fiscal year. The com- 
mittee shall consider the state engineer's report on the eligibility and priority of applicants for 
funds. Disbursement of the fund shall be made upon a warrant drawn by the secretary of finance 
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73-3-1 SPECIAL DISTRICTS » 73-8-1 
and administration transferring money in the fund to the New Mexico department of agriculture 
for expenditure pursuant to vouchers signed by the director or his representative. Balances in the 
fund at the end of any fiscal year shall not revert to the general fund and may be expended to carry 


out the purposes of the Acequia and Community Ditch Fund Act [73-2A-1 NMSA 1978]. 


History: Laws 1988, ch. 157, § 3; 1989, ch. 324, § 34; 
1991, ch. 76, § 1; 1993, ch. 99, § 1; 1994, ch. 30, § 1. 

The 1994 amendment, effective May 18, 1994, substi- 
tuted "transferring money in the fund to the New Mexico 
department of agriculture for expenditure pursuant to 
vouchers signed by the director or his representative" for 
"pursuant to vouchers signed by, the director of the de- 
partment of agriculture or his authorized representative" 
in the next-to-last sentence of Subsection B, and made 
stylistic changes in Subsections A and B. 

The 1993 amendment, effective March 31, 1993, sub- 
stituted "director of the department of agriculture" for 


A and rewrote Subsection B to the extent that a detailed 
comparison is impracticable. 

The 1991 amendment, effective June 14, 1991, dee 
ignated the formerly undesignated provisions as Subsec- 
tions A and B; in Subsection A, inserted "or a separately 
administered portion of an adjudication suit" and sub- 
stituted "ditch associations" for "ditches"; and added the 
first, second and final sentencés in Subsection B. 

The 1989 amendment, effective April 7, 1989, deleted 
the former last sentence, which read "Any interest ac- 
cruing to the acequia and community ditch fund shall be 
credited to the fund". 


"secretary of finance and administration" in Subsection 


ARTICLE 3 


Ditches or Acequias; Special Provisions Governing Certain 


Counties 

Sec. Sec. 
73-3-1. Officers; election; bonds; vacancies. 73-3-6, Persons in default in work or payments; right to 
73-3-2. Compensation of officers. use of water denied. 
73-83-38. [Officers]; election; votes; canvass. 73-3-7, Inevitable accidents; excuse from labor. . 
73-3-4. County ditches; duties of officers; labor; distribu- 73-3-8. Mayordomo; failing to perform duties; malfea- 

tion of water; accounts. sance. 
78-3-4,1. Commissioners; additional duties; approval of 73-3-9,. Ditch commissioner; neglect of duties. 


73-3-10. Appeals to district court. 
73-3-11. Counties in which not in effect. 


. changes in place or purpose of use of wa- 
ter; appeals. 

73-3-5. Community ditches; laborers; refusing to‘ work; 
fines. 


73-3-1. Officers; election; bonds; vacancies. 


The officers of community ditches or acequias shall consist of three commissioners and one may- 
ordomo or superintendent, each of whom shall be the owner of an interest‘in the ditch or the water 
therein. The officers shall be elected biennially on the first Monday of October of the odd numbered 
years and shall assume the duties of their offices not later than the first Monday of the following 
November. On or before the first’ Monday of November, the commissioners shall organize by the 
election of one of their number as chairman, another as secretary and the other as treasurer. The 
mayordomo and the treasurer, separately, shall give a bond to the state in a sum to be fixed by'the 
commissioners. The condition of the bonds [is] to be for the accounting of all money coming into 
their hands by virtue of their respective offices and for the faithful performance of their respec- 
tive duties. Two’commissioners shall constitute a quorum and be a full board for the transaction. 
of business at all times. In the event of a vacancy in the office of a mayordomo, the commissioners 
shall immediately appoint a mayordomo or superintendent to hold office until his successor is 
elected and qualified. In case of a vacancy in the office of a commissioner, the other two commis- 
sioners and the mayordomo, or any two of them, shall immediately appoint his successor who shall 
immediately qualify and hold his office until his successor is qualified. In case of the joint vacancy 
of two or more commissioners, a majority of the owners of the water rights in the ditch shall im- 
mediately appoint their successors who shall qualify and hold office as herein provided. 


History: Laws 1903, ch. 32, § 1; Code 1915, § 5787; 
C.S. 1929, § 151-501; 1941 Comp., § 77-1501; 1953 
Comp., § 75-15-1; Laws 1987, ch. 64, § 2. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The Code of 1915, ch. CXIV, 
Article 8, "Provisions Applicable Only in Counties of 
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73-3-2 DITCHES OR ACEQUIAS; SPECIAL PROVISIONS GOVERNING CERTAIN COUNTIES 73-3-3 


Bernalillo, Sandoval, Sierra and Socorro Counties". The The 1987 amendment, effective June 19, 1987, added 
Code of 1915, ch. CXIV 3, § 5797 specifically provided that the present section heading; in the second sentence, sub- 
Article 3 shall not be applied to Dona Ana, Grant, Otero, stituted "biennially" for "annually" and inserted "of the 
Luna, Lincoln, Chavez, Eddy, Santa Fe, San Miguel, Mora, odd numbered years" following "October"; and made mi- 
Guadalupe, Colfax, Union, Taos, Rio Arriba, San Juan, nor stylistic changes. 

Quay, McKinley, Roosevelt or Valencia counties, as the 

same existed on March 11, 2003. Chapter CXIV, Article ANNOTATIONS 

3 of the Code of 1915 is a continuation of the Laws 1903, Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
ch, 82. C.J.S. Waters §§ 339, 844. 


Cross references. — For counties to which this section 
does not apply, see 73-3-11 NMSA 1978. 


73-3-2. [Compensation of officers.] 


The mayordomo shall receive such compensation for his services as may be mutually fixed be- 
tween him and a majority of the owners of said ditch. The commissioners shall receive such com- 
pensation as may be: mutually fixed between them and a majority of the owners of said ‘ditch and 
upon failure to so fix such compensation, then they shall receive such compensation as is provided 
by law. 


History: Laws 1903, ch. 32, § 7; Code 1915, § 5788; For compensation of commissioners generally, see 73-2- 
C.S. 1929, § 151-504; 1941 Comp., § 77-1502; 1953 23 NMSA 1978. 
Comp.,, § 75-15-2. 

Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. 

Cross references. — For counties to which this section 
does not apply, see 73-3-11 NMSA 1978. 


Majority of owners of land irrigated must deter- 
mine pay. — Pay of mayordomos of acequias must be de- 
termined by majority of owners of land irrigated. 1915-16 
Op. Att'y Gen, No. 15-1479. 


73-3-3. [Officers]; election; votes; canvass. 


The election for acequia or community ditch officers, under this article, shall, be held.by the 
outgoing commissioners, under written rules and regulations to be prescribed by them. Only those 
having water rights in the acequia or ditch, and who are not delinquent in the payment of their 
assessments shall be allowed to vote, but votes may be cast by written proxy, All votes shall be 
in proportion to the interest of the voter in the ditch or water, or in proportion to the number or 
amount of his water rights, which for election purposes, shall never exceed the lands under irriga- 
tion the outgoing year. They shall canvass the votes.cast and. shall record and publicly announce 
the result of the election within twenty-four hours after the close of the same. Contests, if any, 
shall be commenced and conducted as provided by law in the case of general elections for county 
officers, but the notice of contest shall be filed within fifteen days after the result of the election is 
announced as herein required. 


History: Laws 1908, ch. 32, § 2; Code 1915, § 5789; legislative intent to provide for multiple alternatives in 


Laws 1921, ch. 129, § 2; C.S. 1929, § 151-505; 1941 determining the appropriate voting scheme. Wilson v. 
Comp., § 77-1503; 1953 Comp., § 75-15-3. Denver, 1998-NMSC-016, 125 N.M. 308, 961 P.2d 153. 
Bracketed material. — The bracketed material was Jurisdictional prerequisite. — The filing of a notice 
inserted by the compiler and is not part of the law. of contest within the fifteen-day period prescribed by this 
Compiler's notes. — The words "this article" were section is a condition precedent to district court jurisdic- 
substituted for "this act" by the 1915 Code; the reference tion. Wilson v. Denver, 1998-NMSC-016, 125 N.M. 308, 961 
is to Chapter CXIV, Article II, of the 1915 Code §§ 5787 to P.2d 153. 
5791, now compiled as 73-3-1 to 73-3-4, 73-3-5 and 73-3-7 Quo warranto proceedings not affected. — The 
to 73-3-11 NMSA 1978. right of one.claiming election as an acequia commissioner 
Cross references. — For counties to which this section to proceed by quo warranto under Laws 1919, ch. 28 (Sec- 
does not apply, see 73-3-11 NMSA 1978: tion 44-3-1 NMSA 1978 et seq.) was not affected by this 
section or Section 73-2-14 NMSA 1978. State ex rel. Besse 
ANNOTATIONS v. District Court, 1925-NMSC-025, 31.N.M. 82, 239 P, 452. 


One owner might have two or more votes. — Votes 
at an acequia election are in proportion to the interest of 
the voters in the ditch, and one owner might have two or 
more votes according to the rules of the commissioners, 
1914 Op. Att'y Gen. No. 14-1360. 


Majority voting schemes not prohibited. — Con- 
sidering the other portions of this article in pari materia 
with this section, there is no indication that the legisla- 
ture intended to outlaw majority voting by ditch associa- 
tion members; the ambiguity of the language "in propor- 
tion to the interest of the voter in the ditch" indicates a 
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No party emblems unless division on party lines. Law reviews. — For note, "Who Controls New Mexico's 
— A political party emblem is not to be used at an ace- Acequias? Acequia Government and Wilson v. Denver," see 
quia election unless the eon is on aiparty lines. 1914 40 Nat. Resources J. 727 (2000). 


Op. Att'y Gen. No. 14-1343. : 


73-3-4. [County ditches; duties of officers; labor; distribution of water; 
| accounts. | em 


The commissioners shall assess fatigue work or tasks of all parties owning water rights in 
said community ditches or acequias and shall regulate the price to be paid in lieu of said fatigue 
work, all of which shall be uniform. They shall also be the representatives of said acequias in 
all civil cases for or against the same. The mayordomo or superintendent shall be the executive 
officer of said ditch and have the superintendence of all work thereon and of the distribution of 
the waters thereof, with the collection of fines, if any, and of the amounts to be paid in lieu of 
fatigue or task work: provided, that he shall turn over to the treasurer of said ditch all moneys 
thus received, taking his receipt therefor: provided, however, that with the consent and approval 
of the chairman of the commissioners of said ditch, he may retain of the moneys by him thus 
collected such sums as are necessary to pay for fatigue work as well as repairs necessary to be 
made upon said ditch or any bridges, flood gates, boxes or dams necessary to be constructed or 
repaired. He may also, with the consent and approval of a majority of the commissioners, use of 
the moneys in the treasury such sums as are necessary for such purposes, drawing his approval 
warrant against the treasurer of said ditch commissioners whose duty shall be to cash the same 
and mark such warrants "paid" and report'them to the commissioners for cancellation and de- 
struction. Said mayordomo shall make full written reports of all moneys received, expended and 
how expended and of all his doings as such officer, to the commissioners of said ditch, semiannu- 
ally, on the first Monday in June and the last Monday of September: provided further, that the 
mayordomo shall make such further reports:as: may be required by said ditch commissioners, 
The treasurer of said ditch commissioners shall make such reports to the ditch commissioners 
of the moneys received, expended and how expended, and kept in his custody as such treasurer 
and of all his doings as such officer as are herein required of the mayordomo. The commissioners 
shall receive and pass upon the reports of the mayordomo and the treasurer herein provided for 
before their term of office expires, and if the same are found to be true and correct they shall ap- 
prove them, otherwise they shall reject them, respectively. All proceedings of the commissioners 
relating to all subjects whatsoever shall be reduced to writing in a book or books kept for that 
purpose and all books and papers so kept by said commissioners and all reports made, filed or 
kept as herein required shall always be and remain public property, and shall be subject to iat 
inspection of all persons therein concerned. 


History: Laws 1903, ch. 32, § 3; Code 1915, § 5790; owing. Middle Rio Grande Conservancy Dist. v. Chavez, 
C.S. 1929, § 151-506; 1941 Comp., § 77-1504; 1953 1940-NMSC-016, 44 N.M. 240, 101 P.2d 190. 
Comp,, § 75-15-4, Conservancy district. may seek ,injunction. ;»— 
Bracketed material. — The bracketed material. was Where mayordomo and commissioners of a community 
inserted by the compiler and is not part of the law. acequia acquired by a conservancy district denied water, 
Cross references. — For counties to which this section user, who had paid all assessments due from him to the 
does not apply, see 73-3-11 NMSA 1978. district, the right to receive water until he should first pay 
For maximum charge in lieu of fatigue work, see 73-2-24 assessments levied by. ditch officers, conservancy district 
NMSA 1978, could enforce by injunction its right to control the flow of 
water in the ditch; Middle Rio Grande Conservancy Dist. 
ANNOTATIONS v. Chavez, 1940-NMSC-016, 44.N.M. 240, 101, P.2d 190. 
No further assessments by ditch acquired’ by Standard for water distribution is beneficial use. 
conservancy district. — When a conservancy district — Mayordomo must distribute acequia water according to 
has acquired a community ditch by eminent domain and beneficial use by ditch owners. Acreage of land with water 
compensated therefor, the commissioners and mayordomo rights is controlling factor in apportioning water to mem- 
may not levy upon a water user further assessments be- bers of acequia association, but other matters may also be 
yond those already paid, which were all that were due and considered. 1974 Op. Att'y Gen. No, 74-23. 
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73-3-4.1. Commissioners; additional duties; approval of changes in 
place or purpose of use of water; appeals. 


Pursuant to rules or bylaws duly adopted by its members, an acequia or community ditch may 
require that a change in the point of diversion or place or purpose of use of a water-right served 
by the acequia or community ditch, ora change in a water right so that it is moved into and then 
served by the acequia or community ditch shall be subject to the approval by the commissioners. 
The change may be denied only if the commissioners determine that it would be detrimental to 
the acequia or community ditch or its members.’ The commissioners shall render a written deci- 
sion explaining the reasons for the decision. If the person proposing the change or’ a member of 
the acequia or community ditch is aggrieved by the decision of the commissioners, he may appeal 
the decision in the district court of the county in which the acequia or community ditch is located 
within thirty days of the date of the decision. The court may set aside, reverse or remand the deci- 
sion if it determines that the commissioners acted fraudulently, arbitrarily or cdpriciously or that 
they did not act in accordance with law. 


History: Laws 2003, ch. 82, § 3 and 2003, ch, 135, Duplicate laws. —.Laws 2008, ch. 82,.§ 3 and Laws 
8. 2003, ch. 185, § 3, both effective March 1, 2004, enacted 
identical new sections. 


73-3-5. [Community ditches; laborers; refusing to works fines. ] 


The owners of said community ditches or their bosses or representatives shall labor therein in 
proportion to their lands under cultivation. It shall be their duty to furnish the number of laborers, 
proportionate to their lands, required by the mayordomo, at the time and place he may designate 
for the purposes mentioned in the foregoing section [73-3-4 NMSA 1978], and for the time he may 
deem necessary. If any person thus required shall wilfully neglect or refuse.to comply with such 
requirements of the mayordomo, after having been duly notified by the mayordomo or his agent, 
he shall be fined, for each offense, in a sum not exceeding five dollars ($5.00), for the benefit of said 
ditch or acequia, which shall be recovered by the mayordomo in, a, summary way, and in case of 
default in the payment of said fine, it may be recovered by the mayordomo before any justice of the 
peace [magistrate court] in the county, within fifteen days after such default, and in such cases, the 
mayordomo may be a competent witness to testify therein. 


History: Laws 1903, ch. 32, § 4; Code 1915, § 5791;. of said justices to the magistrate court and provided that 
C.S. 1929, § 151-507; 1941 Comp., § 77-1505; 1953 all statutory references to "justice of the peace" shall be 
Comp., § 75-15-5. construed to refer to the magistrate court. 

Bracketed material. — The bracketed material was \ Compiler' s notes. — The "foregoing section" referred 
inserted by the compiler and is not part of the law. Sec- | to in this section means § 5790, Laws 1915, now compiled 


tion 35-1-38 NMSA 1978 abolished the office of justice of as 73-3-4 NMSA 1978. 
the peace, transferred the jurisdiction, powers and duties 


73-3-6. Persons in default in work or payments: right to use of aber 
denied. 


No person, who has after written notice failed or refused to do his work or pay the amount as- 
sessed against him in lieu of such work upon the community ditch or acequia, shall be allowed to 
take or use any water from such community ditch or acequia or lateral thereof, while in default in 
such payment or failure to do such work. 


History: 1953 Comp., § 75-15-5.1, enacted by Laws Cross references. — For denial of right to use water, 
1961, ch. 60, § 1. see 73-2-25 NMSA 1978. 
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73-3-7. [Inevitable accidents; excuse from labor. | 


In cases of inevitable accidents, such as continual and prolonged droughts, tempests or floods, 
producing the-total or very material failure of crops or expectant crops, the commissioners may, in 
their discretion, totally or partially exempt the person or persons thus situated from the require- 
ments of the foregoing section [73-3-5 NMSA 1978] relative to continuous labor for lands under 
cultivation as the circumstances of the case may require. Such exemption or exemptions shall be 
consistent with the facts and circumstances of the premises and shall not extend to lands there- 
after irrigated. Such action by said commissioners shall be reduced to writing and shall become a 
part of their records. , 


Compiler's notes. — "The foregoing section" referred 
to in this section is § 5791, Laws 1915, presently compiled 
as 73-3-5 NMSA 1978. 

Cross references. — For counties to which this section 
does not apply, see 73-3-11 NMSA 1978. 


History: Laws 1903, ch. 32, § 5; Code 1915, § 5792; 
C.S. 1929, § 151-508; 1941 Comp., § 77-1506; 1953 
Comp., § 75-15-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-3-8. [Mayordomo; failing to perform duties; malfeasance.] 


If any mayordomo of any community ditch or acequia, after having undertaken to serve as such, 
shall wilfully neglect or refuse to perform any of the duties of his office, or conduct himself with 
impropriety or injustice in his office as mayordomo or take any bribe in money, property or oth- 
erwise as inducement to act improperly, he shall, upon conviction before any justice of the peace 
[magistrate court] within the county where such offense is committed, be punished by a fine not 
exceeding fifty dollars ($50.00) or by imprisonment in the county jail not exceeding thirty days or 
by both such fine and imprisonment, at the discretion of the court or jury trying the case. 


History: Laws 1903, ch. 32, § 8; Code 1915, § 5794; 
C.S. 1929,.§ 151-511; 1941 Comp., § 77-1507; 1953 
Comp.,, § 75-15-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 35-1-38-NMSA 1978 abolished the office of justice of 


the peace, transferred the jurisdiction, powers and duties 
of said justices to the magistrate court and provided that 
all statutory references to "justice of the peace" shall be 
construed to refer to the magistrate court. 

Cross references. — For counties to which this section 
does not apply, see 73-3-11 NMSA ‘1978. 


73-3-9. [Ditch commissioner; neglect of duties. ] 


Any wilful neglect of his duties or abuse of his powers by any ditch commissioner shall be deemed 
a misdemeanor and.any such commissioner, upon conviction thereof before any justice of the peace 
[magistrate court] within the county where such offense is committed, shall be fined in a sum not 
exceeding twenty-five dollars ($25.00) recoverable in the manner provided by law. 


History: Laws 1903, ch. 32, § 9; Code 1915, § 5795; 
C.S. 1929, § 151-512; 1941 Comp., § 77-1508; 1953 
Comp., § 75-15-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 35-1-38 NMSA 1978 abolished the office of justice of 


73-3-10. [Appeals to district court.] 


the peace, transferred the jurisdiction, powers and duties 
of said justices to the magistrate court and provided that 
all statutory references to "justice of the peace" shall be 
construed to refer to the magistrate court. 

Cross references, — For counties to which this section 
does not apply, see 73-3-11 NMSA 1978. 


In all cases of conviction under this article, when the fine assessed by the justice of the peace 
[magistrate court] is the sum of three dollars ($3.00) or less, an appeal shall be granted to the dis- 
trict court only when all the accrued costs shall have been paid; which appeal shall be taken and 
conducted as all other appeals from the decision of justices of the peace [magistrates]. 


History: Laws 1903, ch. 32, § 10; Code 1915, § 5796; 
C.S.: 1929, § 151-513; 1941 Comp., § 77-1509; 1953 
Comp., § 75-15-9. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 35-1-38 NMSA 1978 abolished the office of justice of 
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the peace, transferred the jurisdiction, powers and duties Cross references. — For counties to which this section 
of said justices to the magistrate court and provided that does not apply, see 73-3-11 NMSA 1978. 

all statutory references to "justice of the peace" shall be For procedures governing appeals to the district court 
construed to refer to the magistrate court. from magistrate courts in trial de novo cases, see Rule 1- 

Compiler's notes. — The words "this article" were 072 NMRA. 

substituted for "this act" by the 1915 Code; the reference For procedure for appeal from magistrate court to dis- 
is to Chapter CXIV, Article IT, §§ 5787 to 5791 of the 1915 trict court, see 35-13-1 to 35-13-3 NMSA 1978, and Rule 
Code, now compiled as 73-3-1 to 73-3-5 and 73-3-7 to 73- 2-705 NMRA. 


3-11 NMSA 1978. 


73-3-11. Counties in which not in effect. 


None of the parts or provisions of this article or any section thereof shall apply or be construed 
to be in force or effect in any of the following counties, viz.: Dona Ana, Grant;'Otero, Luna, Lincoln, 
Chaves, Eddy, Santa Fe, Guadalupe, Colfax, Union, Rio Arriba, San Juan, Quay, McKinley, Roos- 
evelt, as the same existed on the 11th day of March, 1903. 


History: Laws 1903, ch. 32, § 12; Code 1915, § 5797; is to Chapter CXIV, Article IT, §§ 5787 to 5791 of the 1915 


Laws 1917, ch. 68, § 1; C.S. 1929, § 151-514; 1941 Code, now compiled as 73-3-1 to 73-3-5 and 73-3-7 to 73- 
Comp., § 77-1510; 1953 Comp., § 75-15-10. 3-11 NMSA 1978. 

Compiler's notes. — The words "this article" were The 1917 amendment excluded the counties of San 
substituted for "this act" by the 1915 Code; the reference Miguel, Mora, Taos and Valencia from the list. — 

Mill Ditches 
Sec. Sec. 
73-4-1. Mill ditches; course not to be changed. 73-4-3, Arbitrators; assessment of damages; payment. 
73-4-2. Right-of-way for mill ditch; appointment. of arbi- 73-4-4. . Mill owner may construct ditch on award. 
trators. 


73-4-1. [Mill ditches; course not to be changed.] 


The course of any mill ditch, already constructed:shall not be changed, unless it be through some 
irrigating ditch to the cultivated lands which shall have the preference. 


History: Laws 1899, ch. 61, § 1; Code 1915, § 5798; easement in the absence of permission or license, and 
C.S. 1929, § 151-601; 1941 Comp., § 77-1701; 1953 subsequent purchaser of such lands takes subject to such 
Comp., § 75-16-1. easement, having only a qualified right to use of so much 

Bracketed material. — The bracketed material was water as will not interfere with the mill. Trambley v. Lu- 
inserted by the compiler and is not part of the law. terman, 1891-NMSC-016, 6 N.M. 15, 27 P. 312, 

Am. Jur. 2d, A.L.R. and €.J.S,. references. — 78 Am. 
ANNOTATIONS Jur, 2d Waters 8 20. 


Right to hasten the flow and increase the volume of wa- 
ter in a stream by alterations or improvements in the bed, 
9 A.L.R. 1211. 

- 93 C.J.S. Waters §§ 38, 144 to 152. 


Mill ditch easement. — Adverse, continuous and un- 
interrupted use for 21 years for milling purposes of wa- 
ter from an artificial ditch supplied from a nonnavigable 
river, with knowledge and acquiescence of owners of ad- 
joining land over which the water flows, established an 


73-4-2. [Right-of-way for mill ditch; appointment of arbitrators. | 


Whenever it may become necessary for the owner or owners of a mill to construct a mill ditch, 
when the same is to be constructed in whole or in part over the land of another owner, and the 
said owner does not permit the construction of said ditch, then and in that event, the owner of the 
mill and the owner of the land over which the ditch is to pass shall apply to the justice of the peace 
[magistrate], of the precinct asking him to appoint three arbitrators or assessors, each party shall 
name one and the justice [magistrate] shall name the third, but if the landowner refuses to name 
one then the justice [magistrate] shall name two and the owner of the mill one. 
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History: Laws 1899, ch. 61, § 2; Code 1915, § 5799; Section 35-1-38 NMSA 1978 abolished the office of justice 
C.S. 1929, § 151-602; 1941 Comp., § 77-1702; 1953 of the peace, transferred the jurisdiction, powers and du- 
Comp., § 75-16-2, ties of said justices to the magistrate court and provided 

Bracketed. material. — The bracketed material that all statutory references to "justice of the peace" shall 


was inserted by the compiler and is not part of the law. be construed to refer to the magistrate court. 


73-4-3. [Arbitrators; assessment of damages; payment.]| 


The justice of the peace [magistrate court] shall make a record of the fact that the arbitrators 
or assessors were appointed and shall swear them to act faithfully and impartially, as such arbi- 
trators and to report to the said justice of the peace [magistrate] the amount by them assessed in 
order that the same may be turned over to the justice of the peace [magistrate] and by him turned 
over to the owner or owners of the land over which said ditch passes; and the said amount shall be 
paid in cash. 


History: Laws 1899, ch. 61, § 3; Code 1915, § 5800; Section 35-1-38 NMSA 1978 abolished the office of justice 


C.S. 1929, § 151-603; 1941 Comp., § 77-1703; 1953 of the peace, transferred the jurisdiction, powers and du- 
Comp., § 75-16-3. ties of said justices to the magistrate court and provided 

Bracketed material. — The bracketed material that all statutory references to "justice of the peace” shall 
was inserted by the compiler and is not part of the law. be construed to refer to the magistrate court. 


73-4-4. [Mill owner may construct ditch on award. |] 


If the owner of the mill for which the ditch is desired pays the amount assessed against him, 
as above required, he may construct his ditch as the same may be designated by the arbitrators 
and according to the record of the justice of the peace [magistrate court] of the report of the said 
arbitrators. 


History: Laws 1899, ch. 61, § 4; Code 1915, § 5801; Section 35-1-38 NMSA 1978 abolished the office of justice 


C.S. 1929, § 151-604; 1941 Comp., § 77-1704; 1953 of the peace, transferred the jurisdiction, powers and du- 
Comp., § 75-16-4. ties of said justices to the magistrate court and provided 

Bracketed material. — The bracketed material that all statutory references to "justice of the peace" shall 
was inserted by the compiler and is not part of the law. be construed to refer to the magistrate court. 


ARTICLE 5 


Water Users' Associations 


Sec. Sec 

73-5-1. Water users associations; how organized. 73-5-5. Amendments to certificate. 

73-5-2. Certificate of organization; contents, 73-5-6. First meeting; notice. 

73-5-3.. Acknowledgment; recording; evidence, 73-5-7. Bylaws, rules and regulations. 

73-5-4, Water users associations; bodies corporate; pow- 73-5-8,. Officers; selection; terms; vacancies. 
ers. 73-5-9 


. Rights-of-way; eminent domain. 


73-5-1. [Water users associations; how organized.] 


Whenever the owners of lands, reservoirs or irrigation ditches in any county or adjoining coun- 
ties in this state may desire to enter into mutual undertaking to construct, maintain and operate 
storage reservoirs, diversion dams, irrigating ditches, canals or other irrigation works, or to com- 
bine their several irrigating ditches, canals or other works into one or more irrigation systems, or 
to improve, enlarge or add to the same, for their mutual advantage, they may organize a water 
users’ association under the provisions of this chapter [this article]. 


History: Laws 1909, ch. 76, § 1; Code 1915, § 5645; Compiler's notes. — The 1915 Code substituted "this 


C.S. 1929, § 150-101; 1941 Comp., § 77-1601; 1953 chapter" for "this act," presumably to refer to Code 1915, 
Comp,, § 75-17-1. ch. 113, the provisions of which are derived from Laws 
Bracketed material. — The bracketed material was 1909, ch. 76, and are compiled in the present article as 
inserted by the compiler and is not part of the law. 73-5-1 to 73-5-9 NMSA 1978. 
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. Cross references. — For succession of irrigation dis- this article is not a mutual domestic water consumer 
tricts to rights and duties of water users' associations, see within the meaning of 62-9-1 NMSA 1978; further, absent 
73-10-45 NMSA 1978. any evidence showing the association: was subject to the 
For control of animals within territory of water users' Public Utility Act, it did not come within the jurisdiction 
associations, see 77-14-8 to 77-14-24 NMSA 1978. of the public utility commission. Morningstar Water Us- 
ers Ass'n v. N.M. Pub, Util. Comm'n, 1995-NMSC-062, 120 
ANNOTATIONS | N.M. 579, 904 P.2d 28. 

Water users association not within commission's Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 

jurisdiction. — A water users association formed under C.J.S. Waters §§ 340, 353, 399. 


73-5-2. Certificate of organization; contents. 


The incorporators of a water users' association shall execute a certificate setting forth: 

A. the name of the association. No name shall be assumed that is in use by another association 
or corporation in this state, or so nearly SADE as to lead to uncertainty or confusion; 

B. the names of the incorporators; 

C._ the location of the association's principal office in . this state; 

D. _the.objects and purposes of the association, the county or counties in which its operations 
are to be carried on and the general description of the lands to be irrigated and the reservoirs, 
canals, ditches or works to be constructed, enlarged, combined or used under the management of 
the association; 

EK. the amount of capital stock and number and denomination of the shares, or if the i incorpora- 
tors do not desire to issue shares.of stock, the plan and manner of acquiring membership and of 
providing funds or means for the acquisition, construction, improvement and maintenance of its 
works and for its necessary expenses; 

F. the period if any limited for the duration of the association; 

G. the number and manner of electing the board of directors, trustees or governing board of the 
association, and may name the persons who shall serve’as such for the first three months or until 
their successors are elected and qualified; 

H. the address of its initial registered office and the name of its initial registered agent at that 
address; and 

I. any provision, not inconsistent with Chapter 73, Article 5 NMSA 1978 or other law of this 
state, which the incorporators may choose to insert for the regulation and conduct of the busi- 
ness and affairs of the association, extending its membership, enlarging or changing the scope 
of its operations, creating and enforcing a lien upon the lands, reservoirs, canals, ditches, works 
and water rights of the association or its members for the cost of acquisition, construction, repair, 
improvement and maintenance of reservoirs, canals, ditches and other works, collecting the neces- 
sary funds for expenses and purposes of the association, defining or limiting its powers and for its 
dissolution and the Saintes or other disposition of its pespery: 


History: Laws 1909, ch. 76, § 2; Code 1915, § 5646; ‘The 2001 amendment, effective July 1, 2001, substi- 
-C.S. 1929, § 150-102; 1941 Comp., § 77-1602; 1953 tuted "The incorporators of a water users' association" for 
Comp,., § 75-17-2; 2001, ch. 200, § 82. "They"; added Subsection H, redesignating the remaining 

Compiler's notes. — The 1915 Code substituted "this _ subsections accordingly; and deleted "the certificate or 
chapter" for "this act,” to refer to Code 1915, ch. 118, the ' | any amendment thereof made as in this chapter provided 
provisions of which are derived from Laws 1909, ch. 76, may also contain" from the beginning of Subsection I. 
and are compiled in the present article as 73-5-1 to 73-5-9 
NMSA 1978. 


73-5-3. Acknowledgment; recording; evidence. 


The certificate shall be acknowledged as required for deeds of real estate and shall be filed in 
the office of the secretary of state. A copy thereof duly certified by the secretary of state shall be 
recorded in the office of the county clerk of the county or counties where the lands or works are 
located, and the certificate or a copy thereof duly certified by the secretary of state or county clerk 
shall be evidence in all courts and places. 
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History: Laws 1909, ch. 76, § 3; Code 1915, § 5647; 
C.S. 1929, § 150-103; 1941 Comp., §.77-1603; 1953 
Comp., § 75-17-3; 2013, ch. 75, § 45. 

. Cross references, — For form of eee ee 
see 14-14-8 NMSA 1978. 

The 2018 amendment, effective July 1, 2013, required 
that the certificate of organization be filed with the secre- 
tary of state; added the title of the section; in the first'sen- 
tence, after "filed in the office of the", deleted "state corpo- 
ration commission and" and added "secretary of state"; in 


by" deleted "said commission" and added "the secretary of 
state" and after "or a copy thereof duly certified by the", 
deleted "commission" and added "secretary of state”. 


ANNOTATIONS 


Association must pay fee. — Water users’ associa- 
tions that desire to organize as nonprofit corporations 
must pay fee for filing the certificate of incorporation, as 
provided for in Section 53-2-1.NMSA 1978,:1943-44 Op. 
Att'y Gen. No. 43-4250. 


the second sentence, after "A copy thereof duly certified 


73-5-4, [Water users associations; bodies corporate; powers. ] 


Upon the filing of such certificate and copy thereof as provided in the preceding section [73-5-3 
NMSA 1978] the persons so associating, their successors and those who may thereafter become 
members of said association, shall constitute a body corporate by the name set forth in such certifi- 
cate and by such name may sue and be sued, and shall have capacity to make contracts, acquire, 
hold, enjoy, dispose of and convey property real and personal and to do any other act or thing nec- 
essary or PEGHEr for carrying out the purposes of their organization. 


History: Laws 1909, ch. 76, § 4; Code 1915, § 5648; 
C.S.. 1929, § 150-104; 1941 Comp., § 77-1604; 1953 
Comp., § 75- 17-4, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Association may operate irrigation system, bor- 
row and issue’ bonds. — Association has the capacity 
to maintain and operate an irrigation system to furnish 
water to its members.and to borrow money and issue its 
bonds when necessary. 1935-36 Op, Att'y Gen. No, 35-1175. 


713+5-5. Amendments to certificate. 


Every such association may change its name, increase or decrease its capital stock or mem- 
bership, change the location of its principal office in this state, extend the period of its existence 
and make such other amendment, change or alteration as may. be desired, not inconsistent with 
Chapter 73, Article 5 NMSA 1978 or other law of this state, by a resolution adopted by a vote of 
two-thirds.in interest of the shareholders or members present at any regular or special meeting 
duly held upon such notice as the bylaws provide or, in the absence of such provision, upon twenty 
days' notice in, writing given personally or by mail, The notice shall state that the amendment, or 
change is to be voted upon at such meeting, and the nature and purpose thereof, and provided, 
further, that. a majority in interest.of the shareholders or members are present. at the meeting in 
person or by duly authorized representative. A certified copy of the resolution with the affidavit 
of the president and secretary that the resolution was duly adopted by a two-thirds' vote of the 
shareholders or members at a meeting held in accordance with the provisions of this section shall 
be filed and recorded as provided for filing and recording the original certificate of incorporation. 
The certificate of incorporation shall be deemed to be amended accordingly and a copy of the cer- 
tificate of amendment certified by the secretary of state or the county clerk shalt be accepted a as 
evidence of such change or amendment in all courts and places. 


History: Laws 1909, ch. 76, § 5; Code 1915, § 5649; 
C.S. 1929, § 150-105; 1941 Comp., § 77-1605; 1953 
Comp., § '75-17-5; 2018, ch. 75, § 46. 

The 2013 amendment, effective July 1, 2013, required 
the secretary of state of certify certificates of amendment 


73-5-6.. [First meeting; notice.] 


to articles of incorporation; added the title of the section; 
and i in the fourth sentence, after "certified by the", deleted 
"state corporation commission and added "secretary of 
state", 


The first meeting of every such association shall be called by a notice signed by a majority 
of the incorporators, or by the directors, trustees or governing board named in the certificate of 
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incorporation, which notice shall be served personally or by mail at least ten days prior to the date 
for said meeting. 


History: Laws 1909, ch. 76, § 6; Code 1915, § 5650; Bracketed material. — The bracketed material: was 
C.S. 1929, § 150-106; 1941 Comp, : 77-1606; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-17-6. 


73-5-7. [Bylaws, rules and regulations. ] 


The power to make and alter bylaws or rules and regulations for the management and operation 
of the works of the association, the distribution of the waters thereof and the control and conduct 
of its business and affairs shall be in the shareholders or members, but the incorporators may, in 
the certificate of incorporation, confer such power upon the directors, trustees or governing board. 
Bylaws or rules and regulations made or altered under power so conferred may nevertheless be 
altered or repealed by the shareholders or members. 


History: Laws 1909, ch. 76, § 7; Code 1915, § 5651; Bracketed material. — The bracketed material was 
C.S. 1929, § 150-107; 1941 Comp., § 77-1607; 1953 inserted by the compiler. and is not part of the law. 
Comp., § 75-17-7. . ; 


73-5-8. [Officers; selection; eSrttnwe vacancies.] _ 


Such associations may have such biticor’ or agents chosen or appointed in duh manner and for 
such terms. as may be provided by the bylaws. Vacancies occurring among such officers or among 
the directors, trustees or governing board shall be filled as provided by the bylaws, ‘or in the ab- 
sence of such provision by the directors, trustees or governing board. 


History: Laws 1909, ch. 76, § 8; Code 1915, § 5652; Bracketed material. — The bracketed material was 
C.S, 1929, § 150-108; 1941 Comp., § 77-1608; 1953 inserted by the compiler and is not part of the law. 
Comp.,, § 75-17-8. 


73-5-9. Rights-of-way; eminent domain. 


Such associations shall have the right of way over all.property formerly belonging to the terri- 
tory of New Mexico, for its canals, ditches.or other works and shall have and exercise the same 
right, to enter upon property to make surveys, and the.same right to take.and acquire property 
and rights-of-way for, their reservoirs, canals, ditches and works, as is provided by the Eminent 
Domain Code [42A-1-1 through 42A-1-33 NMSA 1978], 


History: Laws 1909, ch. 76, § 9; Code 1915, § 5653; substituted "nroperty" for "lands" twice in, the section 
C.S. 1929, § 150-109; 1941 Comp., § 77-1609; 1953 and substituted "the Eminent Domain Code" for "Sec- 
Comp., § 75-17-9; Laws 1981, ch. 125, § 56. tion 5892" of the Code of 1915 at the end of the:section. 


The 1981 amendment substituted "right of way" 
for ."right-of-way" near the..beginning of the section, 


ARTICLE 6 
Drainage Districts; Formation 


Sec. Sec. 


73-6-1, Drainage district; petition for; contents. oe 73-6-9:;, Notice; time of service: 
73-6-2. Petition amendment; consolidation, 73-6-10., Hearing; failure of service. 
73-6-3. Noncontiguous lands. i 73-6-11) Hearing; objections, 
78-6-4. Petition; hearing; notice. ; 73-6-12. Hearing and determination, 
73-6-5, Nonresidents; petition; notice. 73-6-13. Proof of ownership. 
73-6-6. Notice; proof of service. 73-6-14.,.. Petition; deed made to defeat. 
73-6-7. Notice; personal service.» ' . 73-6-15. Petition; purchasers after notice of petition. 
73-6-8. Notice; owners not served.’ “ 73-6-16, Petition; insufficient signatures. 
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Sec, xo Sec. a SOT 

73-6-17. Finding sufficient number of signers; certificate; 73-6-30. Commissioners; compensation; expenses. 
calling election for drainage commission- 73-6-31. Commissioners; court to control; contempt. — 
ers. 73-6-32. Commissioners; bonds; liability. 

73-6-18, Qualifications of voters; application of general 73-6-33.,° Commissioners; Ongar paeary examination’ of 

» «| election laws. lands;-report. 

73-6-19. Elected by plurality vote. 73-6-34, Commissioners to report. 

73-6-20. Ballots. 73-6-35. Commissioners; hearing on report. 

73-6-21. "Resident freeholder" defined. 73-6-36. Commissioners; report; hearing; adjournment. 

73-6-22. Determining and declaring result of election. ‘73-6-37, Commissioners; report; remonstrance. 

78-6-23. Election precincts; polling places; election '73-6-38. Lands added to; notice to owners. 
judges and clerks. 73-6-39. Commissioners report; trial; judgment; costs. 

73-6-24. Time for holding second and subsequent elec- = _73-6-40. Commissioners report; trial; findings; confirma- 

tions; commissioners holding over. > tion. 

73-6-25. Commissioners; oath; bond; quorum; concur- 73-6-41. Commissioners report; findings final; anpeeh to 
rence of majority. Supreme Court. 

73-6-26. Appointments to fill expired terms; time; notice. 73-6-42. Name; boundaries; corporation; powers. 

73-6-27. Commissioners; vacancies. 73-6-43, Commissioners; powers. 

73-6-28. Commissioners; accounts; records; vouchers. 73-6-44, Conditions precedent to formation of drainage 

73-6-29. Commissioners; annual report. district. 


73-6-1. Drainage district; petition for; contents. 


Whenever twenty-five percent of the adult owners of lands owning one-fourth of the lands within 
any district of land to be reclaimed or benefited, desire to construct one or more drains or ditches, 
or to acquire by purchase or otherwise, drains theretofore constructed, or outlets for drains, for the 
promotion of agricultural interests and the drainage of said lands or desire to maintain and keep 
in repair any such drain or ditch theretofore constructed or to protect any such drain or ditch or 
the land so drained. from floods, such owners may file in the district court of any county in which 
the lands, or any part of them shall lie, a petition setting forth: 

A. the proposed name of said drainage district; 

B. the necessity of the proposed drainage work, describing the necessity; 

C. a general description of the proposed starting points, routes and termini of the proposed 
drains or ditches; 

D. a general description of the drain or drains of ditch or ditches theretofore constructed, which 
it is intended to maintain and keep in repair, and of the land thereunder, which it is intended to 
protect from floods; 

‘E. a general description of the lands proposed to be included in said district; 

-F, the names of the owners of all lands in said district, when known; 

G. if the purpose of said petitioners is the enlargement, repair and maintenance of a ditch or 
drain [or] other work theretofore constructed, said petition shall oe a general description of ae 
same, with such particulars as may be deemed important; 

H. said petition shall pray for the organization of a drainage district by the name and with the 
boundaries proposed, and for the appointment of commissioners for the execution of this and the 
following sections. _ 


History: Laws 1912, ch, 84, § 1; Code 1915, § 1877; judicial in character. In re Dexter-Greenfield Drainage 
Laws 1921, ch. 166, § 1; C.S. 1929, § 40-101; 1941 Dist., 1915-NMSC-097, 21 N.M. 286, 154 P. 382. 


Comp,, § 77-1801; 1953 Comp., § 75-19-1. Laws 1912, ch. 84, does not violate N.M. Const., art. V, 
Bracketed material. — The bracketed word "or" in ~ § 5, relating to governor's appointive and removal power, 
Subsection G has been inserted by the compiler, although because the commissioners of drainage districts are not of 
the 1921 amendment had removed that. conjunction. the contemplated class, In re Dexter-Greenfield Drainage 
= Dist., 1915-NMSC-097, 21 N.M. 286, 154 P. 382. 
ANNOTATIONS Laws 1912, ch. 84, does not violate N.M. Const., art. XI, 
Law constitutional. — Laws 1912, ch. 84, does not vio- § 6 (repealed, see now art. XI, § 2), relating to duties of cor- 
late N.M. Const., art. II, § 20, prohibiting the taking of pri- poration commission (now public regulation commission), 
vate property for a public use without just compensation. because drainage districts are public corporations of a 
In re Dexter-Greenfield Drainage Dist, 1915-NMSC- 097, class not comprehended by that section of the constitution. 
21 N.M. 286, 154 P. 382, In re Dexter-Greenfield Drainage Dist., 1915-NMSC-097, 
Laws 1912, ch. 84, is not idhoonatitetionel as violat- 21 N.M. 286, 154 P, 382. 
ing N.M. Const., art. III, § 1, relating’ to the legisla- Right to withdraw name from petition. — Any 
tive power, because the duties imposed by the act are person signing the petition has the right to withdraw his 


name at any time before the district court has finally acted 
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73-6-2 DRAINAGE DISTRICTS; FORMATION 73-6-4 


upon the petition and determined that it is signed by the 
number required to create the drainage district. In re Ber- 


nalillo County Drainage Dist. No. 1, 1919-NMSC-004, 25 


N.M. 171, 179 P. 2383. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur, 2d Drains and Drainage Districts §§ 3; 4, 6,.8, 9,10, 
19; 45 Am. Jur. 2d Irrigation §§ 55 to 68. 

Scope and import of term "owner" in statutes relating 
to formation of drainage districts, 2 A.L.R. 791, 95 A.L.R. 
1085. 


49 


Constitutionality of statutes for formation or change of 
drainage districts, 69 A.L.R. 285. 

Liability of irrigation district for damages, 160 A.L.R. 
1165. 

Discrimination between property within au that out- 
side municipality or other governmental district as to 


_ public service or utility rates, 4 A.L.R.2d 595. 


Liability for diversion of surface water by raising sur- 
face level of land; 88 A.L.R.4th 891. 
 28.C.J.S. Drains § 8 et: seq.) 93 C.J.S, Waters § 45, 


73-6-2. [Petition amendment; consolidation.] 


The court may at any time permit the petition to be amended in form and substance to conform 
to the facts, if the facts justify the organization of a drainage district. Several similar petitions for 
the organization of the same district may be circulated, and when filed, shall together be regarded 
as one petition having as many signers as there are separate adult signers on the several petitions 
filed, who own lands within said proposed drainage district. All petitions for the organization of 
said district filed prior to the hearing on said petition shall be considered by the court, the same'as 
if filed with the first petitions placed on file, and the signatures thereon contained shall be counted 
in determining whether sufficient landowners have signed said petition. 


History: Laws 1912; ch. 84, § 2; Code 1915, § 1878; 
C.S. 1929, § 40-102; 1941 Comp, § 77-1802; 19538 
Comp,., § 75-19-2. ‘ 

Bracketed material. — The bracketed: material was 


ANNOTATIONS. 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 28 
C.J.S. Drains 8§ 28, 29. 


inserted by the compiler and:is not part of the law. 


73-6-3. [Noncontiguous lands.] ' 


Said territory need not be contiguous, providing that agricultural interests will be promoted by 
such drainage of each part thereof, and the benefits of the proposed work’in each part will exceed 
the damages from and cost of said proposed work in each part; and provided, further, that the 
court shall be satisfied that said proposed work can be more cheaply done if in a single district 
than otherwise. 


ANNOTATIONS 


Am. Jur..2d, A.L.R. and C.J.S. references. — 28 
err J.S. Drains § 9: 94 C.J.S. Waters § 243(3). 


History: Laws 1912, ch, 84, § 3; Code 1915, § 1879; 
C.S. 1929, § 40-103; 1941 Comp., § 77-1803; 1953 
Comp., § 7519-3. > 

Bracketed material. — The bracketed material was | 
inserted by the compiler and is not part of the law. 


73-6-4. [Petition; hearing; notice.] 


On such petition being filed the court or Padze thereof shall make an shaae fixini a time and 
place of hearing thereon and ordering notice; thereupon the clerk of said court, for the county in 
which the proceedings are instituted, shall cause twenty days' notice of the filings of such petition 
to be given: 

A. by posting notice tae Da in at least five public places 4 in the district i in which said work is to 
be done; © 

B. by serving or causing to be served a copy of such notice on each owner or reputed-owner of 
land within proposed district, residing in any county in which any lands in said proposed district 
are situated either personally or by leaving a copy thereof at his last usual place of abode, with a 
person of suitable age and discretion, to whom its contents shall be explained; and 

C. by publishing a copy thereof ‘at least once a week for three successive weeks in ‘some news- 
paper published in each county from which any part of the district is proposed to be taken. If there 
be no newspaper in any such county, such notice may be published in a newspaper of general cir- 
culation in the district. 
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73-6-5 SPECIAL DISTRICTS 73-6-7 


Such notice'shall state: 

A. in what court said petition is filed: 

B. state briefly the starting points, routes and termini of said drains or ditches; 

C. give a general description of the proposed work; 

D. give the proposed boundaries of said district (or a general description of all the ents in said 
proposed district); 

E. give the name proposed for said drainage district; and 

F. shall also state the time and place by the court fixed when and where 6 satithmners will 
ask a hearing on said petition. 


History: Laws 1912, ch. 84, § 4; Code 1915, § 1880; | _ Far general provisions regarding publication of notice, 
C.S. 1929, § 40-104; 1941 Comp., §, 77-1804; 1953 see Chapter 14, Article 11 NMSA 1978. 


Comp,, § 75-19-4. 
Bracketed material. — The bracketed material was ANNOTATIONS 


inserted by the compiler and is not part of the law. Am, Jur. 2d, A.L.R. and C.J.8. references, —Suf- 
Cross references, — For service.in the district court, ficiency of statutory provision for notice and hearing, 84 


see Rule 1-004 NMRA. eg A.L.R. 1098, 145 A.L.R. 1196. 
For posting, publication and mailing of notice unneces- 28 C.J.S. Drains § 32 et seq. 


sary, see. 73-6-7 NMSA 1978. 


73-6-5. [Nonresidents; petition; notice. |] 


If any of the owners or reputed owners of land in said district are nonresidents of the county 
or counties in which the proposed district lies, the petition shall be accompanied by an affidavit 
giving the names and post-office addresses of such nonresidents, if such are known, and if such 
are unknown, shall state that upon diligent inquiry their names or post-office addresses (which- 
ever may be the fact) cannot be ascertained. The clerk of the court shall mail a copy of the notice 
aforesaid to each of said nonresidents whose post-office address.is known, within six days after the 
publication of the same. 


History: Laws 1912, ch. 84, § 5; Code 1915, § 1881; _ Bracketed material. — The bracketed material was 


C.S. 1929, § 40-105; 1941 Comp., § 77-1805; 1953 inserted by the compiler and is not part of the law. «, 
Comp., § 75-19-5. Cross references. — For process in the district court, 


see Rule 1-004 NMRA. 


73-6-6. [Notice; proof of service. | 


The certificates of the clerk of the court, or other public officer, or the affidavit of any person who 
knows the facts, affixed to a copy of said notice, shall be sufficient evidence of the posting, serving, 
mailing or publication thereof. 


History: Laws 1912, ch. 84, § 6; Code 1915, § 1882; Bracketed material. — The bracketed material: was 
C.S. 1929, § 40-106; 1941 Comp., § 7 7-1806; 1953 inserted by the compiler and is not part of the law. 
Comp,, § 75-19-6. - Cross references. — For proof of service of a petition, 


see Rule 1-004 NMRA. 


73-6-7. [Notice; personal service.] 


Personal service of said notice on or service by leaving at the usual place of abode of all owners 
or reputed owners of lands within said district shall give the court complete juredichion, without 
posting, publication or mailing of said notice. 


History: Laws 1912, ch. 84, § 7; Code 1915, § 1883; ANNOTATIONS 


C.S. 1929, § 40-107; 1941 Cony § 77- 1807; 1953 

Comp., § '75-19-7. P» Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Bracketed. material. —.The bracketed seusthnia was Jur, 2d Drains and Drainage Districts § 13. 

inserted by the compiler and is not part of the law. 28 C.J.S. Drains § 32 et Beas 


Cross references. — For procedure required for ser- 
vice of notice in the district court, see Rule 1-004 NMRA 
and commentary. 
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73-6-8 DRAINAGE DISTRICTS; FORMATION 73-6-11 


73-6-8. [Notice; owners not served. | 


If it shall be found before the hearing on a petition for the organization of a drainage district, 
that one or more owners or reputed owners of land in said district have not been duly served with 
notice of hearing on said petition, the court, or presiding judge, shall not thereby lose jurisdiction. 
The court, or presiding judge in such case shall adjourn the hearings, make an order directing 
the serving of said notice upon said landowner and ‘fixing the time and manner of service of such 
notice, which notice shall notify him to appear at said adjourned time and place and be heard ‘on 
said petition. | | | ; 


History: Laws 1912, ch. 84, § 8; Code 1915, § 1884; Cross references. — Forservice of process in the dis- 
C.S. 1929, § 40-108; 1941 Comp., § 77-1808; 1953 “trict court, see Rule 1-004 NMRA: 
Comp., § 75-19-8. 
_ Bracketed, material. — The bracketed material was ANNOTATIONS 


inserted by the compiler and is not part of the law. Am. Jur, 2d, A.L.R. and C.J.S. references. — 28 
C.J.S. Drains § 30, 


73-6-9. [Notice; time of service. ] 


Said notice shall be served personally or by leaving at the usual place of abode of said unserved 
owners, or reputed owners as in Section 73-6-4 NMSA 1978 provided not less than eight days be- 
fore said hearing or published not less than fourteen days before said adjourned hearing, in some 
newspaper published in the county in which said owner's lands lie, or if no newspaper be pub- 
lished in said county, then in some newspaper of general circulation in the district. 


History: Laws 1912, ch. 84, § 9; Code 1915, § 1885; Cross references, — For required procedure for ser- 


C.S. 1929, § 40-109; 1941 Comp., § 77-1809; 1953 vice of notice in the district-court, see Rule 1-004 NMRA 
Comp., § 75-19-9. and commentary. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-6-10. [Hearing; failure of service. |] 


Upon the adjourned day the same proceedings, adjournments, trial, findings and orders may be 
had as in case of complete service of notice in the first instance. In case of failure to mail said no- 
tice as herein required, the court or judge may order the same mailed at least fourteen days before 
said adjourned hearing. In case of failure to publish or post notice, as in this chapter required, the 
court or judge may adjourn said:hearing for sufficient time to permit the due posting and publi- 
cation of said notice, and order said notice posted or published as in Section 73-6-4 NMSA 1978 
directed. In case of adjournment to permit notice to be given the notice shall state the fact of such 
adjournment and the time and place of hearing pursuant to said adjournment. 


History: Laws 1912, ch. 84, § 10; Code 1915, § 1886; Code 1915, ch. XXXI, §§ 1877 to 1962, presently compiled 
C.S. 1929, § 40-110; 1941 Comp., § 77-1810; 1953 as 73-6-1 to 73-6-17, 73-6-25 to 73-6-44, 73-7-1 to 73-7- 
Comp,, § 75-19-10. 24, 73-7-37, 73-7-38 and 73-7-40 to 73-7-56 NMSA 1978. 

Bracketed material. — The bracketed material was §§ 1959 to 1962 of the 1915 Code were derived from Laws 
inserted by the compiler and is not part of the law. -.1909, ch. 147, §§ 1 to 4, which were repealed by Laws 

Compiler's notes. — The 1915 Code substituted "this 1965, ch. 300, § 595. 


chapter" for "this act." The reference is to the sections of 


73-6-11. [Hearing; objections. ] 


On the day fixed for hearing on such petition all parties owning lands, or any interests or ease- 
ments in land, within said proposed district, or who would be affected thereby, may appear and 
contest: 

A. the sufficiency of the petition; 

B. the sufficiency of the signers of the petition; 

C. the sufficiency of the notice; 
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73-6-12 ' SPECIAL DISTRICTS 73-6-14 


D. the constitutionality of the law; and 

E. the jurisdiction of the court, specifying their abies sah thick ied and the hs 
tioners and contestants may, on the trial day offer any competent evidence in sabe thereto. All 
notices of contest shall be in writing and ‘shall clearly inant the adit of contest. 


History: Laws 1912, ch. 84, § 11; Code 1915, § 1887; ANNOTATIONS 


CBs 21 R299 8 A011: d 04d Comp, ofr F718) 14 ok O58 Am. Jur, 2d, A.L.R. and C. JS. references, al 25 Am. 


Comp., § 75-19-11... 
Bracketed material. — The bracketed material was Jur. 2d Drains and Drainage Districts § 46. 
28 C.J.S. Drains § 24. 


inserted by the compiler and is not part of the law. 


73-6-12. [Hearing and determination. ] 


The court shall hear and determine whether or not the petition contains the signatures of 
twenty-five percent of the adult owners of lands within the said proposed district and who repre- 
sent one-fourth in area of the lands proposed to be affected by said work and shall determine all 
questions of law arising on said contest. The district court in which such petition shall be filed or 
the judge thereof may adjourn the hearing from time to time for want of sufficient notice or to give 
time to prepare for trial or for other good cause. 


History: Laws 1912, ch, 84, § 12; Code 1915, § 1888; name at any time before the district court has finally acted’ 
Laws 1921, ch. 166, § 2; CS, 1929, § 40-112; 1941 upon the petition and determined that it is signed by the 
Comp., § 77-1812; 1953 Comp., § 75-19-12, number required to create the drainage district. In re Ber- 

Bracketed material, — The bracketed material was nalillo County Drainage Dist. No. 1, TST NRSC 004, 25 
inserted by the compiler and is not part of the law. ‘N.M. 171, 179 P, 233. 

Cross references, — For finality of findings and orders Am, Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
and appeal to supreme court, see 73-6-41 NMSA 1978. Jur, 2d.-Drains and Drainage Districts §§.6, 12 et baa 345 

Am, Jur. 2d Irrigation §§ 54, 55. ' 


ANNOTATIONS . 28 O.J.S, Drains §§ 28, 29. 


Right to withdraw name from petition. — Any 
person signing the petition has the right to withdraw his 


73-6-13. [Proof of ownership.] 


The affidavit of any three or more of the signers of said petition stating that they have examined 
it, and are acquainted with the locality of said district and that the signers of said petition are 
adult owners or reputed owners of lands in said district, to satisfy Section 73-6-1 NMSA 1978 may 
be taken: as prima facie evidence of the facts therein stated, And the affidavit of any petitioner or 
other landowner before such court, or represented before the court, giving the name of affiant and 
his or her ownerships of the lands, described therein, shall be prima tibet evidence to the’ — of 
such facts. 


History: Laws 1912, ch. 84, § 13; Code 1915, § 1889; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-113; 1941 Comp, § 77-1813; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-19-13. 


73-6-14. [Petition; deed made to defeat. ] 


Any deed made for the purpose of establishing or aaredethe the prayer ot adid petition, sig not’ 
made in good faith and for a valuable consideration shall be taken and held to be a fraud, and the 
grantee therein shall not be considered as the owner of the land described therein. 


History: Laws 1912, ch. 84, § 14; Code 1915, § 1890; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-114; 1941 Comp. + §.77- 1814; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-19-14. 
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73-6-15 DRAINAGE DISTRICTS; FORMATION 73-6-18 


73-6-15. [Petition; purchasers after notice of petition.]' 


All purchasers of land within any drainage district or proposed drainage district after notice of 
such petition or any other notice provided by this article, shall have been given, or after such peti- 
tion as hereinbefore referred to has been filed, shall be deemed to have purchased the same with 
notice thereof and shall be bound thereby to the same extent as the vendor of such lands would 
have been bound. 


History: Laws 1912, ch. 84, § 15; Code 1915, § 1891; Compiler's ‘notes. — The 1915 Code ait ‘this 
C.S. 1929, § 40-115; 1941 Comp., § 77-1815; 19538 article" for "this act." "This article" refers to chapter XXXI, 
Comp,, § 75-19-15. Article'1, Code of 1915, For sections as presently compiled, 

Bracketed material. — The bracketed material was see note catchlined "Meaning of 'this chapter! " in. 73- 6110 
inserted. by the compiler and is not part of the law. ; NMSA 1978. F fet 


73-6-16. [Petition; insufficient signatures. ] 


If the court, or presiding judge thereof, after hearing any and. all competent evidence that may 
be offered for and against the said petition, shall find that same has not been signed as herein 
required, the said petition shall be dismissed at the cost of the petitinnets, and judgment-shall be 
entered against said petitioners for the amount of said costs. 


History: Laws 1912, ch. 84, § 16; Code 1915, § 1892; ANNOTATIONS . 


C.S. 1929, 40-116; 194 - § 1816; 195 
Brod ‘ 1 GomPyubs H7 $1058 Am. Jur, 2d, A.L.R. and C.J.S. references, — 25 Am. 


Comp., § 75-19-16. , : ot 
Bracketed material. — The bracketed material was en ee ee hi eratigk Districts §§ 8, 9, 17, 19, 23. 


inserted by the compiler and is not part of the law. 


73-6-17. [Finding sufficient number of signers; certificate; calling 
election for drainage commissioners. ] 


But if it shall appear that the petition has been so signed, the court or judge shill ‘so find, and 
shall certify such fact to the board of county commissioners of the county or counties in which such 
district is situated, and said commissioners shall call an election for the election of commissioners 
of the said drainage district which said call for election shall be in the same form as proclamations 
for elections now provided by law, and such election shall be held within thirty days after ale re- 
ceipt of the certificate from the district court as provided for herein. 


History: Laws 1912, ch. 84, § 17; Code 1915, § 1898; Compiler's notes. — The 1919 amendment rewrote 
Laws. 1919, ‘ch. 156, § 1; C.S. 1929, § 40-117; 1941 this section, which formerly provided for the appointment 
Comp., § 77-1817; 1953-Comp., §, 75-19-17. of commissioners by the court. The 1915 catchline was 

Bracketed material. — The bracketed material was omitted from the 1919 amendment. 


inserted by the compiler and is not part of the law. Cross references. — For law regarding proclamations 
i for elections, see 1-11-1 to 1-11-4-NMSA 1978. ° 


73-6-18. [Qualifications of voters; application of general election laws.] 


At such election and at all elections held under the provisions of this act [73-6-17 through 73-6- 
25, 73-6-33 NMSA 1978], all resident freeholders who are the owners of land within the proposed 
drainage district, or other evidences of title to such lands, who are qualified electors under the 
general election laws of the state, shall be entitled to vote, and none others. Insofar as applicable, 
the general election laws of the state, except requirements for registration, and except as in this 
act otherwise provided, shall Rte all elections under this act. 


History: Laws 1919, ch. 156, § 2; C.S. i929; § 40-118; Compiler's notes. — "This act" refers to Laws 1919, 
1941 Comp., § 77-1818; 1953 Comp., § 75-19-18. ch. 156, §§ 1-12, now compiled as 73-6-17 to 73-6-25 and 
_ Bracketed material. — The bracketed ‘material was 73-6-33 NMSA 1978. 
inserted by the compiler and is not part of the law. Cross references, — For definition of "resident free- 


holder," see 73-6-21 NMSA 1978. 
For general election laws, see Chapter 1 NMSA 1978. 
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73-6-19 / 0 SPECIAL DISTRICTS 73-6-23 


ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S; Waters "7 319(2).. a 


73-6-19. [Elected by plurality vote.] 


At all elections held under the provisions of this act [73-6-17 through 73-6-25, 73-6-33 NMSA 
1978], the commissioners or persons receiving the highest number of votes cast by the qualified 
electors of the district shall be declared to be elected. 


“History: hawwe 1919, ch. 156, § 8; C.S. 1929, s 40-119; Bracketed material. — The bracketed material was 
1941 Comp., § 77-1819; 1953 Comp., § 75-19-19. inserted by the compiler and is not part of the law. 


73-6-20. [Ballots.] 


For the first election to be held under the provisions of this act [73-6-17 through 73-6-25, 73- 
6-33° NMSA 1978], requisite ballots shall be provided under the direction of the board of county 
commissioners; and at all elections subsequent to the said first election, all such tiene: shall be 
provided by the commissioners of the drainage district. 


History: Laws 1919, ch. 156, § 4; C.S, 1929, § 40-120; Bracketed material. — The bracketed material ‘was 
1941 Comp., § 77-1820;.1953 Comp., § 75-19-20. inserted by the compiler and is not part of the law. - 


73-6-21. ["Resident freeholder" defined.] 


Any person residing within any county in which any portion of a drainage or proposed drainage 
district shall lie, and who is the owner of agricultural land within the limits of the district, shall, 
for the purposes of this act [73-6-17 through 73-6-25, 73-6-33 NMSA 1978], be considered a resi- 
dent freeholder. 


History: Laws 1919, ch. 156, § 5; C.S. 1929, § 40-121; Bracketed material. — The bracketed material was 
1941 Comp., § 77-1821; 1953 Comp., § 75-19-21. inserted by the compiler and is not part of the law. 


73-6-22. [Determining and declaring result of election.] 


On the second Monday next succeeding the first election provided for by this act [73-6-17 through 
73-6-25, 73-6-33 NMSA 1978], the board of county commissioners shall meet and proceed to can- 
vass the votes cast at such election and declare the result as by this act provided. 


History: Laws 1919, ch. 156, § 6; Cs. 1929, § 40-122; Bracketed material. — The bracketed material was 
1941 Comp., § 77-1822; 1953 Comp., § 75-19-22. inserted by the compiler and is not part of the law. 


73-6-23. [Election precincts; polling places; election judges and clerks. |] 


For the purposes of the first election hereinbefore provided for, if, in the judgment of the board 
of county commissioners, it is necessary so to do, said board may establish election precincts and 
polling places in addition to the number of voting precincts provided by law, and define the bound- 
aries thereof, and such precincts may thereafter be changed by the commissioners of such drain- 
age district. In the event of additional election precincts and polling places being designated as 
aforesaid, judges of election for each such precinct shall be appointed, one of whom shall act as 
clerk of election. 


History: Laws 1919, ch. 156, § 7; C.S. 1929, § 40-123; Bracketed material. — The bracketed material was 
1941 Comp., § 77-1823; 1953 Comp., § 75-19-23. inserted by the compiler and is not part of the law: 
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73-6-24 DRAINAGE DISTRICTS; FORMATION 78-6-26 


73-6-24. [Time for holding second and subsequent elections; 
commissioners holding over.] 


Regular elections of any such district shall be held‘on the first mn ieeaey after the first Monday of 
December of each'second calendar year following the first election hereinbefore provided for, and 
the commissioners so elected at each of said elections shall hold their offices until their successors 
are elected and have qualified in accordance with the provisions of this act [73-6-17 through 73-6- 
25, 73-6-33 NMSA Su 


History: Laws 1919, ch. 156, § 8; C.S. 1929, § 40-124; ‘ANNOTATIONS °° 


1941 Comp., § 77-1824; 1953 Comp., § 75-19-24. 
Tivdcionted material. — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 28 


inserted by the compiler and is not part of the law. C.J.S. Drains § 14. 


Compiler's notes, — For meaning of "this act", see the 
compiler's note following 73-6-18 NMSA 1978. 


73-6-25. [Commissioners; oath; bond; quorum; concurrence of majority. ] 


Before entering upon their duties, such commissioners shall take and subscribe an oath to sup- 
port the constitution of the United States and the constitution of the state of New Mexico, to faith- 
fully and impartially discharge their duties as such commissioners and to render a true account of 
their duties to the district court within whose district the said drainage district is located, when- 
ever required by law or the order of the said court, and shall execute a bond running to the state of 
New Mexico to be filed with said clerk for the benefit of the parties interested, in an amount to be 
fixed by the said district court or presiding judge thereof, with sureties to be approved by the court 
or presiding judge, conditioned for the faithful discharge of their duties as such commissioners, 
and the faithful accounting for and application of all moneys which shall come into their hands as 
such commissioners. A majority shall constitute a quorum, and a concurrence of,a majority in any 
matter within their duties shall be sufficient for its determination. 


History: Laws 1912, ch. 84, § 18; Code 1915, § 1894; For.report on necessity benefits and boundaries (prelim- 
Laws 1919, ch. 156, § 9; C.S. 1929, § 40-125; 1941 inary report), see 73-6-33 and 73-6-34 NMSA 1978. . 
Comp., § 77-1825; 1953 Comp., § 75-19-25. 


Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. Jur. 2d. A.L.R. and Cw.S. references. — 28 
Cross references. — For annual report of commission- C.J.S. Drains § 14 et seq.; 93-C.J.S, Waters'§) 128; 94 CJS. 


ers, see 73-6-29 NMSA 1978. Waters § 345. 


73-6-26. [Appointments to fill expired terms; time; notice. ] 


Appointments to fill expired terms in the office of drainage commissioners shall be made by the 
presiding judge of the district court of the county having jurisdiction of the drainage district at the 
courthouse therein, during the first ten days of September, or as. soon.thereafter as possible, on a 
day fixed by the court at least thirty days before such appointment is to'be made and a written no- 
tice of the time fixed, mailed under direction of the court to each landowner of the district in each 
district in which such terms expire. 


History: Laws 1912, ch. 84, § 20; Code 1915, § 1896; |. NMSA 1978. Section 73-6-24 NMSA 1978 provided for 
C.S. 1929, § 40-126; 1941 Comp. §. 77-1826; 1953 the regular election, of commissioners. Laws 1919, ch. 156, 
Comp., § 75-19-26. ~~ § 11, repealed all provisions in conflict hi that act. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANN OTATIONS 

Compiler's notes. — Laws 1919, ch. 156, provided Am. Jur..2d, A.L.R. and | C.J.Ss references. —128 


for the election of drainage district commissioners and G.J.S. Drains § 14. 
is presently compiled as 73-6-17 to 73-6-25 and 73-6-33 
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73-6-27 SPECIAL DISTRICTS .. 73-6-31 


73-6-27. [Commissioners; vacancies. ] | ros tih 1 bef: 


Vacancies in the board may be filled by such judge at any time, the commissioners appointed 
to hold [office] for the residue of the unexpired term. The removal of any commissioner from the 
county or counties in which lands of such district. are situated shall render his office vacant. 


History: Laws 1912, ch. 84, § 21; Code 1915, § 1897; Cross references. —_ For authority of court to remove 
C.S. 1929, § 40-127; 1941 Comp., § 77-1827; 1953 “commissioners, see 73-7-50 NMSA 1978. 3 


Comp., § 75-19-27. 
Bracketed material. — The bracketed material was ANNOTATIONS 


inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and c. J.S) references. — 28 
C.J.S. Drains § 14. 


73-6-28. [Commissioners; accounts; records; vouchers. | 


The commissioners shall keep an accurate record of all moneys collected on account of the work 
under their charge,.and.of all payments made by them, and shall take vouchers for such payments 
and shall keep full, accurate and true minutes of all their proceedings. 


History: Laws 1912, ch. 84, § 22; Code 1915, § 1898; ANNOTATIONS 


- 1C 77-1828; 1953 A 
Coat Pee toa & Mah: Coes § ? Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 

Bracketed material. — The bracketed material was C.J.S. Drains § 15 et seq, ihe 
inserted by the compiler,and is not part of the law. 


73-6-29. [Commissioners; annual report. | 


On the first Tuesday of September of each year they shall file in the office of the clerk of the 
court having jurisdiction in the matter an itemized statement of all their receipts and disburse- 
ments and leave said report in such office for examination by parties interested at all times. 


History: Laws 1912, ch. 84, § 23; Code 1915, § 1899; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-129; 1941 Comp., § 77-1829; 1953 inserted by the compiler and is not part as the law. 
Comp., § 75-19-29. 


73-6-30. [Commissioners; compensation; expenses. |] 


They shall receive for their services such compensation as the court or presiding Judge thereof 
may determine. They shall also receive their actual reasonable expenses. 


History: Laws 1912, ch. 84, § 24;:Code 1915, § 1900; ANNOTATIONS 

C.S.. 1929, 40-130; 1941 C 77-1830; 1953 

Comp., § nett 30. OmP- 3 e Am, Jur. 2d, A.L.R. and OS. references. — 28 
Bracketed material. — The bracketed material was C.J.S. Drains § 15 et seq. 9 


inserted by the compiler and is not part of the law. 


73-6-31. [Commissioners; court to control; contempt. | 


They shall at all times be under the control and direction of the court or presiding judge, and 
shall obey its or his directions; failure [failing] so to do they shall forfeit their componente and be 
dealt with summarily as for contempt. 


History: Laws 1912, ch. 84, § 25; Code 1915, § 1901; Bracketed material. — The bracketed material was 


C.S. 1929, § 40-131; 1941 Comp., § 77-1831; 1953 inserted by the compiler and is not part of the law. 
Comp,, § 75-19-31. Cross references, — For punishment for contempt, see 


34-1-2 NMSA 1978. 
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73-6-32 DRAINAGE DISTRICTS; FORMATION 73-6-35 


73-6-32. [Commissioners; bonds; liability. ] 


Suit may also be brought upon their bonds, in the name of the state and the amount recovered 
shall be applied to the construction of the work or to the party injured, as justice may require. 


History: Laws 1912, ch. 84, § 26; Code 1915, § 1902; ANNOTATIONS 

C.S. 1929 40-182; 1941 C 5 77-1832; 1953 

Comp., § a ees PRB § Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Bracketed material. — The bracketed material was Jur. 2d Irrigation § 55. 

inserted by the compiler and is not part of the law. 28 C.J.S, Drains § 14. 
Cross references. — For requirement that commis- 


sioners post bond, see 73-6-25 NMSA 1978. 


73-6-33. [Commissioners; organization; examination of lands; report. | 


Within ten days after said commissioner [commissioners] shall be elected and. qualified they 
shall meet and organize by electing one of their number president and one secretary, and as soon 
as may be thereafter, they shall personally examine the lands in said district and make a prelimi- 
nary report to the court, which report:shall state: 

A. whether said proposed work is necessary, or would be of utility in carrying out the purposes 
of the petition; 

B. whether the proposed work would promote agricultural interests, and whether there are 
any lands described in said petition which would not be benefitted by such improvement; 

C. whether the total benefits from said proposed work will exceed the cost thereof sbgether 
with the damages resulting therefrom; and in arriving at this they shall include all benefits and 
all damages resulting therefrom both within and without said district; 

D. said commissioners shall in said report fix as near as may be and report to the court the 
boundaries of said proposed drainage district. Said boundaries shall not be so changed from those 
in the petition as to deprive the court of jurisdiction by reason of not having on the petition the 
required number of signers owning land within said changed boundaries. 


History: Laws 1912, ch. 84, § 27; Code 1915, § 1903; ANNOTATIONS 
1919, ch. 156, § 10; C.S. 1929, § 40-133; 1941 
Claes? § 77-1888; ca Comp. § ieee ct Am. Jur. 2d, A.L.R. and C.J.S. references. — Effect 
Biackoted matertat bas. The bracketddimaterial>was of incidental private benefit of eminent domain for drain- 


age, 53 A.L.R. 21. 


inserted by the compiler and is not part of the law. 98 C.J.8, Drains § 37 et seq, 


Cross references. — For commissioners' right of entry 
on lands, see 73-7-18 NMSA 1978. 


73- 6-34. [Commissioners to report.| 


If said proposed work as in the petition described, is not best suited to carry out the purposes 
of the petition the commissioners shall consider and base their report upon some other plan best 
suited to carry out those purposes and propose to the court the plan by them recommended. 


History: Laws 1912, ch. 84, § 28; Code 1915, § 1904; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-134; 1941 Comp., § 77-1834; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-19-34. 


73-6-35. [Commissioners; hearing on report.] 


Upon the filing of the preliminary report the court or the presiding judge thereof shall by order 
fix a time and place when and where the same shall be heard at some general or special term of 
said court, not less than thirty days from the filing of said report. Notice of the time and place of 
hearing upon said preliminary report shall be given to all interested persons by publishing a brief 
notice of the filing of said report, including a brief statement of the substance of said report in one 
or more newspapers published in each county in which any land in said proposed drainage district 
shall be situated (or if no newspaper is published in said county, in one or more newspapers of 
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73-6-36 SPECIAL DISTRICTS — 73-6-39 


general circulation of the district) once in each week for three consecutive weeks prior to the day 
appointed for hearing thereon. Said notice shall describe all lands by said report included in said 
district, which were not included therein by the petition; and state that such lands are to be in- 
cluded in said district which were by the petition included therein and shall state that such lands 
are to be excluded from said district. 


History: Laws 1912, ch. 84, § 29; Code 1915, § 1905; ANNOTATIONS 


Caen Launo: hast Comp. 4 suchen; pone Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 


Comp,, § 75-19-35. 
Pradketea material. — The bracketed material was Jur. 2d Drains and Drainage Districts $§ 3, 4,7, 10, 12, 22. 
28 C.J.S. Drains § 41. 


inserted by the compiler and is not part of the law. 


Cross references. — For general provisions regard- 
ing publication of notice, see Chapter 14, Article 11 NMSA 
1978, 


73-6-36. [Commissioners; report; hearing; adjournment. | 


Upon the day fixed for hearing upon said report, said court may adjourn said hearing for good 
cause or may proceed to hear, try and determine all issues arising upon said report. 


History: Laws 1912, ch. 84, § 30; Code 1915, § 1906; ANNOTATIONS 
C.S. 1928, § 40-196; 1941 Comp. § 77-1836; 1953 Am. Jur. 2d, A.L.R. and C.J.8. references. — 28 


Comp., § 75-19-36. j 
Bracketed' material. — The bracketed material was Cu. Drains § 41, 


inserted by the compiler and is not part of the law. 


73-6-37. [Commissioners; report; remonstrance. ] 


Any interested party may appear and remonstrate against said report or any material part 
thereof. All remonstrances shall be in writing, be verified on oath, be filed at least five days before 
the day fixed for hearing and shall set forth the facts upon which they are based. 


History: Laws 1912, ch.'84, § 31; Code 1915, § 1907; ANNOTATIONS 
, 40-137; 194 - -1837; 
PS 228, 58 4 1 romp 8 TAs 189G 968 Am. Jur. 2d, A.L.R. and: C.J.S. ehecshbroniane — 28 


Comp., § 75-19-37, 
Weasketed material. — The bracketed material was C.J.S. Drains § 40; 


inserted by the compiler and is not part of the law. ae 


73-6-38. [Lands added to; notice to owners. | 


When lands are added to the district the owners thereof shall be served with said notice as pro- 
vided for serving of notice of hearing on the petition. 


History: Laws 1912, ch. 84, § 32; Code 1915, § 1908; Cross references. — For service of process in the dis- 


C.S. 1929, § 40-188; 1941 Comp., § 77-1838; 1953 trict court, see 1-004 NMRA. 
Comp., § 75-19-38. For serving of notice of hearing on the esp te) see Ba 
Bracketed material. — The bracketed material was 6-4 to 73-6-7 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-6-39. [Commissioners report; trial; judgment; costs. ] 


All issues arising upon said preliminary report shall be tried by the court without a jury. If the © 
court shall find in favor of the remonstrance, or if said report be that the proposed work will not 
promote the’agricultural interests, or that the benefits from said proposed work will not exceed 
the damages and cost of construction, and no remonstrance against said report is filed, the petition 
shall be dismissed and the costs taxed against the petitioners, and hipapecte sis entered therefor, as 
in Section 73-7- 12 NMSA 1978, hereinafter provided. 
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73-6-40 DRAINAGE DISTRICTS; FORMATION 73-6-42 


History: Laws 1912, ch. 84, § 33; Code 1915, § 1909; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-139; 1941 Comp., § 77-1839; 1953 inserted by the compiler and is not part of the law. 
Comp.,, § 75-19-39. 


73-6-40. [Commissioners report; trial; findings; confirmation. ] 


But if the preliminary report be that the benefits of said proposed work (or work by the commis- 
sioners proposed) will exceed the damages and the cost of construction and thatthe agricultural 
interests will be.promoted thereby, and no remonstrance thereto is filed, or if on the trial of the 
issues made on said report the court finds that the benefits will exceed the damages and cost of 
construction, and that the agricultural interests will be promoted by said proposed work, the court 
shall make and file such findings in writing and make an order confirming said report or directing 
amendment of the report to conform to the findings of said court. And when so amended the court 
shall by order confirm the same and direct said commissioners to proceed with said work with all 
convenient speed. 


History: Laws 1912, ch. 84, § 34; Code 1915, § 1910; Bracketed material. — The bracketed material was 


C.S. 1929, § 40-140; 1941 Comp., § 77-1840; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-19-40. Cross references. — For findings and conclusions, see 


Rule 1-052 NMRA. 


73-6-41. [Commissioners report; findings final; appeal to Supreme 
Court.| 


Such findings and order shall be final and conclusive unless appealed from, to the supreme court 
within thirty days after filing thereof. 


History: Laws 1912, ch. 84, § 35; Code 1915, § 1911; ANNOTATIONS 
C.S. 1929, § 40-141; 1941 Comp., § 77-1841; 1953 
Comp., § 75-19-41, 

. Bracketed. material. — The bracketed material was 


Right of appeal from findings as to required sig- 
natures. — This section gives the right of appeal to the 


iacerted by the compiler and is not part of the law. supreme court from the findings of the district court in 
Cross references. — For appeals to the Supreme regard to the required signatures of the petition within 
Court, see Rule 12-201 NMRA. thirty days after the same are filed, and consequently 
fy cuts off the right to further question such findings. Jn re 
Dexter-Greenfield Drainage Dist.,: 1915-NMSC-097, 21 

N.M. 286, 154 P. 382. 


73-6-42. [Name; boundaries; corporation; powers.] 


> Upoti entering of such order of confirmation of said preliminary report of seve: such ai diabee 
district shall be, and is thereby declared to be organized as a drainage district by the name men- 
tioned in said petition, or such other name as the court shall fix, with the boundaries fixed by the 
order confirming the report of said commissioners, to be a body corporate by said name fixed in 
said order, with the right to sue and be sued, to adopt and use a seal and to have perpetual suc- 
cession. 


History: Laws 1912, ch. 84, § 36; Code 1915, § 1912; Municipal corporation may be sued.at law and 
C.S,.1929, § 40-142; 1941 Comp., § 77-1842; 1953 equity. — Municipal corporation, having capacity, to sue 
Comp., § 75-19-42, and be sued, may be sued both at law. and in equity when- 

Bracketed material. — The bracketed material was ever a cause of action exists against it. Roswell Drainage 
inserted by the compiler and is not part of the law. Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931). 

Satisfaction of judgment impossible. — Fact that 
ANNOTATIONS creditor may not be able to obtain satisfaction of his judg- 


ment against municipal corporation does not affect his 


i i but | 
ent, foes nat orpenizs, compenaiton. jut merely right to sue and obtain judgment. Roswell Drainage Dist. 


sits in judgment as a judicial tribunal to ascertain that 
certain required facts and conditions: exist, the stat- v. Parker, 53 F.2d 793 (10th Cir, 1931). P P 

ute thereupon organizes the corporation. In re Dexter- Am. Jur. 2d, A.L.R. and C.J.S, references. — Per- 
Greenfield: Drainage Dist., 1915-NMSC-097, 21 N.M. 286, sonal injuries, liability of drainage district for, 33 A.L.R. 


77. 
a 28 C.J.S. Drains § 42 et seq. 
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73-6-43 SPECIAL DISTRICTS 73-6-44 


73-6-43. [Commissioners; powers. | 


The commissioners appointed as aforesaid and their successors in office shall from the entry of 
such order of confirmation, constitute the corporate authority of said drainage district, and shall 
exercise the functions.conferred.on them by law, and do all things and perform all acts necessary 
to the construction and preservation of the proposed work. 


History: Laws 1912, ch. 84, § 37; Code 1915, § 1913; ANNOTATIONS 
C.S. 1929, § 40-143; 1941 Comp., § 77-1843; 1953 iach! Gav da. ALR. and CJS. references. Sr 


Comp., § 75-19-43, 3 
Bracketed material. — The bracketed material was C.J.S, Drains § 9 et seq. 


inserted by the compiler‘and is not part of the law. 


73-6-44. [Conditions precedent to formation of drainage district. ] 


All proceedings herein required, prior to the entry of such order of confirmation of record, shall 
be deemed to be and are hereby declared to be necessary to the formation of said body corporate. 


History: Laws 1912, ch: 84, § 38; Code 1915, § 1914; Bracketed material. — The Braciaiand material was 
C.S. 1929, § 40-144; 1941 Comp., § 77-1844; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-19-44, 


ARTICLE 7 


Drainage Districts; Construction, Operation and Maintenance 


Sec. Sec. 
73-7-1. Commissioners; engineers; surveys; plans; report. 73-7-32. Proceedings brought by bondholders; liability 
73-7-2. Commissioners; power over plans. for costs and fees, .° 
73-7-3. Change of boundaries. 73-7-33. Disposition of unsold lands. 
73-7-4. Report; notice of hearing. 73-7-34. Lands worth less than accumulated taxes and 
73-7-5. Publication of report; notice; service of. assessments; sale for best obtainable price; 
73-7-6. Report; notice; land in several counties. redemption; disposition of proceeds. 
73-7-7. Report; notice; personal service. 73-7-35. Lands sold at general tax sale; assignment of 
73-7-8. Report; how modified. certificate to district for payment of taxes, 
73-7-9. Report; assessments; confirmation; appeal. 73-7-36. Lands eliminated from drainage districts; pri- 
73-7-10. Report; confirmation; modification. vate sale for best obtainable price; disposi- 
73-7-11. Commissioners; supplemental report; amend- tion of proceeds. 
ments. 73-7-87. Commissioners may borrow money; notes and 
73-7-12. Petition; dismissal; costs. bonds; sale. 
73-7-13. Petitioners; liability of. KF eve 73-7-38. Refunding indebtedness. , 
73-7-14. Assessments; how paid. 73-7-39. Authority to refund indebtedness of any kind; 
73-7-15. .Assessments; when payable. borrowing money; issuance of new bonds 
73-7-16. Assessments for repairs; when payable; commis- and notes. 
sioners annual report. 73-7-40. Letting contracts; bids; notice. j 
73-7-17. Annual assessment. 73-7-41. Commissioners not to be interested in contracts. 
73-7-18. Commissioners; powers; right of entry on lands. 73-7-42. Damages; how paid. 
73-7-19, Rights-of-way; eminent domain. 73-7-43. Outside lands; when included. 
73-7-20. Drains across railroads; construction. 73-7-44. Outside lands; notice to owners. 
73-7-21. Additional assessments; how made. 73-7-45. Outside lands; remonstrance; hearing. 
73-7-22. Omissions not jurisdictional. 73-7-46, Outside lands; when annexed. 
73-7-23. Assessments; contents of; presumption. 73-7-47. Outside lands; appeal. 
73-7-24. Additional levy to cover void assessments. 73-7-48. Annexed lands; assessments. 
73-7-25. Due date of assessments fixed by court order; 738-7-49. Annexed lands; assessments; notice; hearing. 
, collection; lien on lands. 73-7-50. Courts to supervise commissioners; powers. 
73-7-26. Assessments certified as delinquent entered on 73-7-51. Bonds and obligations. 
tax roll; collection. 73-7-52. Commissioners are public officers; “presump- 
73-7-27. Foreclosure proceedings for collection of delin- tions. 
quent assessments. 73-7-53. Owners of land; rights to use of drains; eminent 
73-7-28. Petition in foreclosure proceedings. domain. 
73-7-29. Notice; publication; mailing; form. 73-7-54. Assessments; confirmation ' conclusive oft regu- 
73-7-30. Trial; equity procedure; costs and fees; time of larity. ' 
payment of judgment. 73-7-55. Obstruction of drains; bridges. 5 
73-7-31. Sale of lands for delinquent assessments; trans- 73-7-56. Rights-of-way; eminent domain by individuals; 
fer of title; redemption; commissioners as eminent domain for construction. 


purchasers; disposition of receipts. 
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73-7-1 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-1 


73-7-1. [Commissioners; engineers; surveys; plans; report.] 


As soon as may be after the confirmation of the said preliminary report, or within such time as 
the court may direct, said commissioners shall employ a competent drainage engineer and proceed 
to have all necessary levels taken and surveys made, and shall lay out said proposed work, make a 
map thereof and plans, profiles and other specifications thereof and report in writing to the court. 

A. Whether the starting point, routes and termini of proposed work and the proposed location 
thereof, as in the petition contained, are in all respects proper and feasible, and, if not, shall report 
such as are most proper and feasible. 

B. .-If it be found necessary to change the boundaries of said proposed district, as by them pre- 
viously fixed, they shall report said proposed change, and, if possible, shall report the names, 
residence alia post-office addresses of the owner or owners of all lands affected by said change in 
boundaries, but no such change in boundaries shall be made as to deprive the court of jurisdic- 
tion; provided; however, that if the owners of lands adjacent to the district petition to have their 
lands brought in to the district such may be considered the Same as original petitioners in making 
changes of boundaries. 

C. What lands within the district, as by them reported will be injured by the proposed Ek, if 
any, and they shall therein award to each tract, lot, easement of interest by whomsoever held, the 
amount of damages which they shall determine will be caused to the same by the proposed work. 

D. What lands within the district as by them reported will be benefited by the proposed work 
and they shall assess against each tract, lot and easement by whomsoever held the amount of 
benefits which they determine will be caused to the same by the proposed work or the damages 
inflicted by same on the district. The benefits or damages assessed as provided in this section are 
hereinafter referred to as "assessment of benefits." 

E. They shall also determine and report to the court the total amount, as near as they can de- 
termine, that said proposed work will cost, which amount shall include all incidental expenses, the 
reasonable cost of organizing said district, costs of proceeding and all probable damage to lands, 
both within and without the district, together with a reasonable attorney fee for the petitioners, 
which cost will hereinafter be referred to as'"cost of construction." 

F. Ifthe cost of construction of any particular part of the work so proposed to be done should 
be assessed upon any particular tract or tracts, lot or lots of land, or upon any corporation or cor- 
porations, individual or individuals, company or companies not incorporated, the commissioners 
shall so specify, and in their report they shall fix and determine the sums which should be assessed 
against said tracts, lots and corporations, individuals, companies not incorporated and assess such 
sum against said tracts, lots, corporations, individuals, companies not incorporated. 

G. And if any corporation, individual or individuals, company or companies not incorporated 
or public highway or highways would, in the judgment of said commissioners, derive special 
benefits from the whole or any part of such proposed work, the commissioners shall so report 
and assess those benefits and assess against the same its proportionate.share of the costs of 
said proposed work, The word "corporation" wherever*in this act.contained, shall be construed 
to include: 

(1)... railroad companies; 

(2) _ other private corporations of all kinds; 
(3) towns; 

(4) cities; 

(5) villages; and 

(6) other drainage etricas: 

H. They shall apportion and assess the pare of this "cost of construction" not assessed as in 
Subdivision [Subsections] F and G of this section against the several benefited tracts, lots and 
easements in said drainage district, in proportion to the benefits which they have assessed against 
the same by setting down opposite each tract, lot or easement, the sum'so apportioned to each. The 
assessments which together make up the cost of construction as above defined, are herein referred 
to as "assessments for construction." 

I. The commissioners shall further report to the court the probable cost of keeping said pro- 
posed work in repair after it is completed. 


i 


; 
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73-7-2 SPECIAL DISTRICTS 73-7-3 


J. They shall include in their said report said map, plans and other specifications, and file the 
same with their report. 


History: Laws 1912, ch. 84, § 39; Code 1915, § 1915; Limit on assessments. — Lands within district are 


C.S. 1929, § 40-145; 1941 Comp., § 77-1901; 1953 only subject to such assessments as are expressly or im- 
Comp., § 75-20-1. pliedly authorized by statute under which the district was 
Bracketed material. — The bracketed material was created, and in no event for assessments in excess of ben- 
inserted by the compiler and is not part of the law. efits received. Roswell Drainage Dist. v. Parker, 53 F.2d 
Compiler's notes. — The reference to."this act" in 793 (10th Cir. 1931), 
Subsection G means Laws 1912, ch. 84, the provisions of Complaining parties must avail reninelvad of 
which are presently compiled as 73-6-1 to 73-6-17, 73-6-25 statutory proceedings. — Complaint to exonerate land 
to 78-6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38 and 73-7-40 from lien of drainage assessment on alleged ground that 
to-73-7-56 NMSA 1978., drain constructed was. not that designated by survey, was 
Cross references. — For commissioners' right of entry demurrable for failure.to show that plaintiff availed, him- 
on ae see 73-7-18 NMSA 1978. self of opportunities afforded by the drainage statute to 
protect his interests in the drainage proceeding. Strick- 
ANNOTATIONS land v, Elliott, 1921-NMSC-056, 27 N.M. 238, 199 P. 1016, 


Special assessments for benefits not taxes. — Spe- Am, Jur, 2d, A.L.R. and C, JS. m eferences. — 25,Am. 


cial assessments on property for improvements, on basis Jur, 2d Drains and Drainage Districts §§ 17, 19, 22. 
of benefits under this act, are not taxes within exemp- Validity of rule of assessment for drainage sp ERE 


tion of N.M. Const., art. VIII, § 3; thus, a county is not ment, 2 A.L.R. 625. 

exempted and may be assessed for special benefits to its . ., 29.C.J.S. Drains § 37 et seq.; 93 C.J.S. Waters, § 210; 94 
public highways. Lake Arthur Drainage Dist. v. Board of C.J.S. Waters § 321. 

Comm'rs, 1924-NMSC-002, 29 N.M. 219, 222 P, 389. 


73-7-2., [Commissioners; power over plans.] 


The commissioners shall not be confined to the points of commencement, routes or termini of 
the drains or ditches, or the number, extent or size of the same or the location, plan or extent of 
any drain, ditch or other work, as proposed by the petitioners, but shall locate, design, lay out and 
plan the same in such manner as to them shall seem best, to promote the agricultural interests 
and to drain, or to protect the lands of the parties interested with the least damage and the great- 
est benefit to all lands affected thereby. And any plan proposed by the commissioners, may on the 
application of any person interested, on the hearing hereinafter provided for, or on the application 
of the commissioners, be altered by the court, by written order, in such manner as shall appear to 
the court to be just. 


History: Laws 1912, ch. 84, § 40; Code 1915, § 1916; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-146; 1941 Comp., § 77-1902; 1953 inserted by the compiler and is not part of the law. ° 
Comp., § 75-20-2. 4 "it ba 


73-7-3. [Change of boundaries. ] 


If the commissioners find that the proposed district as described in the petition filed, will not 
embrace all of the lands that will be benefited by the proposed work, or that it will include lands 
that will not be benefited and are not necessary to be included in said district for any purpose, 
they shall extend or contract the boundaries of the proposed district'so as to include or exclude 
all such lands, as the case may be; and the boundaries adopted and reported by them, may, upon 
the hearing of their report, as hereinafter provided, upon their application, or that of any person 
interested, be altered by the court in such manner as shall appear to be just; provided, that the 
alteration of boundaries as aforesaid shall not have the effect of so far enlarging or contracting the 
proposed district as to render such petition void or dismissable. Said report shall be filed with the 
clerk of the was 


History: Laws. 1912, ch. 84, § 41; Code 1915, § 1917; ANNOTATIONS 


C.S. 1929, § 40-147; 1941 Comp., § 77-1903; 1953 
Comp., § 75-20-83. mune Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Bracketed material. — The bracketed material was Jur, 2d Irrigation § 40. 
inserted by the compiler and is not part of the law. 28 C.J.S. Drains §$§.10, 11; 94. C.J.S. Water s§ 312), (3), 
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73-7-4 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-6 


73-7-4. [Report; notice of hearing.] 


Upon the filing of said report, the court shall make and enter an order fixing the time and place 
when and where all persons interested may appear and remonstrate against the confirmations 
thereof, and the clerk of said court shall cause notice of the time and place of such hearing to be 
given to all parties interested, which notice shall contain a brief description of the lands benefited 
and damaged, together with the net damage awarded to the several tracts, parcels, easements and 
corporations to which damages are awarded and the sum in each case assessed for construction 


against said several benefited parcels, tracts, easements and corporations, 


History: Laws 1912, ch. 84, § 42; Code 1915, § 1918; 
C.S. 1929, § 40-148; 1941 Comp., § 77-1904; 1953 
Comp., § 75-20-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For service of process, see Rule 
1-004 NMRA. 

For notice of hearings in the district court, see Rilles 1- 
005, 1-005.1 and 1-005.2 NMRA, 


the basis.of an assessment is the benefits to be derived to 
each tract,of land, a landowner cannot, in defending col- 
lection of interest due upon the assessment, urge that the 
amount assessed against a given tract exceeds the sum 
actually expended thereon, since that would change the 
basis of the assessment. State ex rel. Hagerman Drainage 
Dist. v. Stanley, 1923-NMSC-025, 28 N.M. 420, 213 P. 770. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 
C.J.S. Drains § 40. 


ANNOTATIONS 


Not proper for delinquent landowner to change 
basis of assessment. — Where a report discloses that 


73-7-5. [Publication of report; notice; service of. | 


Said notice shall be published for at least three successive weeks, prior to the day set for the 
hearing in one newspaper published in each county in which said lands, or any part thereof within 
said district are situated (and if no newspaper is published in,said county, in some newspaper of 
general circulation in the district), and by serving a copy of such notice on each of the persons, or 
corporations, by said ‘report recommended to be assessed, or whose lands are by said report rec- 
ommended to be included in said district, and who reside in any of the counties out of which the 
proposed district is formed, at least 20 days before the day of hearing in the same manner that a 
summons is required to be served, provided; absence from the county of such person or corporation 
shall excuse personal service, whereupon due publication of such notice shall be sufficient service. 


History: Laws 1912, ch, 84, § 43; Code 1915, § 1919; 
C.S. 1929, § 40-149; 1941 wiper § 77-1905; 1953 
Comp., § 75-20-5. 

Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


Cross references. — For service of summons in’ the Sy 3d Dicnibe iil ewe aihasiets 88 G10. 12, 13.14 
district court, see Rule’1-004 NMRA and commentary. - ee : g §§ 6, 10, 12, 18, 14, 


For provisions as to publication of notice, see 14-11- . to 28 C.J.S. Drains § 10 et seq: 
14-11-13 NMSA 1978. 


For manner of service of rye they see Rule 1-004 
NMRA. } 


ANNOTATIONS 


73-7-6. [Report; notice; land in several counties. ] 


In case the lands are situated in more than one county the notice published in the county 
wherein the court having jurisdiction is situated shall contain a description of all the lands in said 
proposed district, the damages awarded to the several parcels thereof and amounts assessed for 
construction against the several parcels thereof, but the notice published in any other county or 
counties may contain a description of only the lands situate in said county for which said publi- 
cation is made, together with the damages awarded to and assessments for construction against 
the several aigaee parcels, easements and interests situate in said county for which publication is 
made. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part, of the law. 


History: Laws 1912, ch, 84, § 44; Code 1915, § 1920; 
C.S. 1929, § 40-150; 1941 Comp., § 77-1906; 1953 
Comp., § 75-20-6. 
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78-7-7 SPECIAL DISTRICTS 


\ 


Cross references. — For publication of notice, see Rule 
1-004 NMRA and commentary. 


78-7-10 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and Cx. 8. references. — 28 
C.J.S. Drains § 10 et bie 


73-7-7. [Report; notice; personal service.] xs i | 


In case of service of said notice personally, or the acceptance and waiver thereof on all the own- 
ers of the lands within the district, said service e shall be sufficient and give the court jurisdiction 


without said publication. 


History: Laws 1912, ch. 84, § 45; Code 1915, § 1921; 
C.S. 1929, § 40-151; 1941 Comp., § 77-1907; 1953 
Comp., § 75-20-7, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, | 


73-7-8. [Report; how modified. ] 


Cross references. — For publication of service of pro- 
cess in the district court, see Rule 1-004 NMRA, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and. C.J.S. references. — 25 Am. 
Jur. 2d Drains and Drainage Districts § 13. 


If the court finds that the report requires modification the same may by order of the court be 
referred back to the commissioners, who may be required to modify it in any respect. . 


History: Laws 1912, ch, 84, § 46; Code 1915, § 1922; 
C.S. 1929, § 40-152; 1941 Comp., § 77-1908; 1953 
Comp., § 75-20-8, 


Bracketed material. — The bracketed material .was 
inserted by the compiler and is not part of the law. 


73-7-9. [Report; assessments; confirmation; appeal.] 


If there be no remonstrance, or if the finding be in favor of the validity of the proceedings or after 
the report shall have been-modified to conform to the findings, the court shall confirm the-report 
and order of confirmation shall be final and conclusive, the proposed work shall be established and 


authorized and the proposed assessments approved and confirmed, which approval and confirma- 
tion shall be final, unless.within thirty days an appeal be taken to the supreme court. ) 


History: Laws 1912, ch. 84, § 47; Code 1915,,§ 1923; 
C.S. 1929, § 40-153; 1941 Comp., § 77-1909; 1953 
Comp., § 75-20-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Timely appeal is sole remedy. — Since decrees ren- 
dered under drainage district law are not subject to col- 
lateral attack, the only remedy permitted to an owner ag- 
grieved by such decree is by appeal seasonably taken to 
the supreme court. Strickland v. Elliott, 1921-NMSC-056, 
27 N.M. 238, 199 P. 1016. 


Landowners adequately protected, — Law regard- 
ing drainage districts furnishes a complete and: compre- 
hensive system of judicial procedure with respect to drain- 
age, and affords adequate. protection of owners of land in 
district. Lake Arthur Drainage Dist, v. Board of Comm'rs, 
1924-NMSC-002, 29 N.M. 219, 222 P. 389;.State ex rel. 
Hagerman Drainage Dist. v, Stanley, 1923-NMSC-025, 28 
N.M, 420, 213 P. 770. 

Landowner cannot protest assessment on ground 
that lesser amount expended. — A landowner cannot, 
in defense to suit to collect interest due upon assessment, 
defend on the ground that amount. assessed against. a 
given tract exceeds the sum actually expended. State ex 
rel, Hagerman Drainage Dist. v. Stanley, 1923-NMSC-025, 
28 NM. ‘420, 213 P. 770. 


73-7-10. [Report; confirmation; lida il Bat | 


Said order of confirmation may, at the same or at any subsequent term of said court, be revised, 
modified or changed, in whole or in part, on petition of the commissioners, after such notice as the 


court may require, to parties adversely interested. 


History: Laws 1912, ch. 84, § 48; Code 1915, § 1924; 
C.S. 1929, § 40-154; 1941 Comp. §' 77-1910; 19638 
Comp., § 75-20-10. 


Bracketed material. — The bracketed material was 
inserted by the compiler and isnot part of the law. 
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78-7-11 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-14 


ANNOTATIONS stipulation between remonstrants and commissioners 

C ‘ ’ s does not change the nature of the order nor the powers 

ourt's powers unaffected by stipulation on of the court. Stanley v. Wixon, 1918-NMSC-082, 24 N.M, 
which order based. — The fact that the order ap- 499, 174 P. 200. 


proving assessments and the findings was made upon.a 


73-7-11. [Commissioners; supplemental report; amendments. | 


At any time prior to making the order confirming said report or thereafter the court’ may per- 
mit the commissioners to present and file a supplementai report, or amend their report as to any 
matter which, pursuant to the provisions hereof, was or might have been included in the original 
report presented by them, and after reasonable notice given to all parties interested, in such man- 
ner as the court shall direct, the court may, upon the hearing in said matter make such ardeh as 
the case may require. 


History: Laws 1912, ch. 84, § 49; Code 1915, § 1925; ANNOTATIONS 


C.S. 1929, § 40-155; 1941 C E 77-1911; 195. 
Comp., § death 11. SHB Beis! Am, Jur, 2d, A.L.R. and C.J.S, references. — 28 


Bracketed material. — The bracketed material was CS. Drains §§ 37, 38. 
inserted by the compiler and is not part of the law. ; 


73-7-12. [Petition; dismissal; costs. ] 


In case the petition or proceedings are dismissed as provided in Section 73-6-39 NMSA 1978, a 
judgment shall be entered against the petitioners and in favor of the commissioners for the costs, 
expenses and liabilities incurred in said’ proceedings, and for the benefit of those who have ren- 

-dered services or advanced money in the prosecution of said gia gl or have recovered: costs 
on wisi ince contests therein. 


aus Laws 1912, ch. 84, § 50; Code 1915, § 1926; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-156; 1941 Comp., § 77-1912; 1958 inserted by the compiler and is not part of the law. 
Comp., § 75-20-12, Cross references. — For costs, see Rule 1-054 NMRA. 


73-7-13. [Petitioners; liability of.] 


All petitioners shall, among themselves, contribute in the payment of said judgment, in propor- 
tion to the number of acres of land they have within the boundaries of the proposed district. 


History: Laws 1912, ch. 84, § 51; Code 1915, § 1927; Bracketed material, — The bracketed material was 
C.S. 1929, § 40-157; 1941 Comp., § 77-1918; 1953 inserted by the compiler and is not part of the law. 
Comp.,, § 75-20-13. 


73-7-14, tAasedemehite how paid.] — 


At the time of confirmation of such assessments, it shall be competent foi the court to order 
the assessments for cost of construction, to be paid in not more than fifteen installments of such 
amounts and at such times as will be convenient for the accomplishment of the proposed work, or 
for the payment of the principal and interest of such notes or bonds of said district as the court 
shall grant authority to issue, for the cost of construction. The court may also, by such order, fix a 
date on which the first installment of the assessments for cost of construction shall:become due, 
not more than five years after the date of the order, and each of said installments shall draw inter- 
est at the rate of not to exceed eight percent per annum from the date of said order. 


History: Laws 1912, ch. 84, § 52; Code 1915, § 1928; ANNOTATIONS 
C.S. 1929, § 40-158; 1941 Comp., § 77-1914; 1953 AGE ORe APA PRP aRa OY s rersranose: 4s Ker 


Oma 8 IE 80-34, ‘ Jur, 2d Irrigation 8 47, 
Bracketed material. — The bracketed material was 28 O.J.S, Drains § 117: 94 CuJ.S, Waters §§ 333, 343. 


inserted by the compiler and is not part of the law. 
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73-7-15 UY LAM SPECIAL DISTRICTS ct 73-7-17 


73-7-15. [Assessments; when payable. | 


Unless otherwise provided by said order, such assessment’ shall be payable at once; and from 
the time of the entry of said order, assessments for cost of construction and interest thereon, shall 
be a lien upon the lands assessed until paid. Any owner of land, or any corporation assessed for 
cost of construction, may at any time within thirty days after the confirmation of said report, pay 
into court, the amount of the assessment against his land or any tract thereof, or against any such 
corporation. Said payment shall relieve said lands from the lien of said assessment, and said cor- 
poration from all liability on said assessment. | 


History: Laws 1912, ch. 84, § 53; Code 1916, § 1929; No tax receipt until drainage assessment paid. 


C.S. 1929, § 40-159; 1941 Comp., § 77-1915; 1953 — While it is permissible to allow taxpayer to pay state 

Comp., § 75-20-15. ‘and county taxes without paying water or drainage tax, 

Bracketed material. — The bracketed material was treasurer may not give a tax receipt until the latter as- 

inserted by the compiler and is not part of the law. sessments have been paid. 1925-26 Op. Att'y Gen. No. 26- 
3884. 

ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references. — 28 


Complaining parties must avail themselves of C.J.S. Drains § 116; 94C.J.S. Waters §§ 333, 343, 


statutory proceedings. See same catchline in notes to 
73-7-1 NMSA 1978. 


73-7-16. [Assessments for repairs; when payable; commissioners annual 
report. | 


Assessments for stints any drain, ditch, levee or her work in repair under Hing provisions, 
shall be due’and payable on the first Tuesday of September annually. Commissioners having 
charge of any completed drain; ditch or other work shall, on the first Tuesday of June in each year, 
file with the clerk of the court having jurisdiction, a report in which they shall specify in detail 
the labor necessary to the preservation and protection of the work under their control, the places 
where repairs are specially needed and the sum to be assessed against each tract, lot, easement 
or corporation to pay all necessary repairs. All such assessments shall be apportioned on the last 
assessments of benefits confirmed by the court. 


History: Laws 1912, ch. 84, § 54; Code 1915, § 1930; ANNOTATIONS 


C.S. 1929, § 40-160; 1941 C } 77-1916; 1953 

Comp., § 4 Ae stick Am. Jur, 2d, A.L.R. and C.J.S. references. — 28 
Bracketed material. — The bracketed material was C.J.S. Drains § 117; 94 C.J.S. Waters §§ 333, 343. 

inserted by the compiler and is not part of the law. . 


73-7-17. [Annual assessment. ] 


Within thirty days after filing such annual report, at a time and place to be fixed by the court, 
or presiding judge, the court or presiding judge shall examine said report, hear all objections to 
the same, fix and determine the amount of such assessments and cause such adjudication to be 
entered of record in said court, and a certified copy of the same to be delivered: to said commis- 
sioners. 


History: Laws 1912, ch. 84, § 55; Code 1915, § 1931; not open to collateral attack. Lake Arthur Drainage Dist. 


C.S. 1929, § 40-161; 1941 Comp. ” § 77- 1917; 1958 v. Board of Comm'rs, 1924- NMSC- 002, “2 N.M. 219, 222 
Comp., § 75-20-17. © P. 389, 
Bracketed material. — The bracketed ronterial was Am. Jur. 2d, A.L.R, and C.J.S. etteirknichare — 25 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Drainage and Drainage Districts § 44 et seq. 
ANNOTATIONS 


Decree final. — A decree of court confirming the re- 
port of the commissioners and the assessment is final and 
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73-7-18 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 78-7-20 


73-7-18. [Commissioners; powers; right of entry on lands.]\ 


The commissioners. from the time of their appointment may go upon the lands lying within said 
district for the purpose of examining the same, and making plans, plats and surveys, and after 
the organization of said district, and payment or tender of compensation allowed, may go upon 
said lands, with their servants, teams, tools, instruments or other equipments [equipment], for the 
purpose of constructing such proposed work, and may forever thereafter enter upon said lands as 
aforesaid, for the purpose of maintaining or repairing such proposed work, doing no more damage 
than the necessity of the occasion may require; and any person or persons, who shall willfully pre- 
vent or prohibit any of such persons from entering such lands for the purposes aforesaid, shall be 
fined any sums not exceeding $25.00 per day for each day's hindrance to be recovered in an action 
of debt in favor of such bats district, which sum shall be paid into the treasury for the use of 
said district, 


History: Laws 1912, ch. 84, § 57; Code 1915, § 19383; 


C.S. 1929, § 40-162; 1941 Comp., § 77-1918; 1958 \ 


Comp., § 75-20-18. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For constitutional provision re- 
garding disposition of fines and forfeitures which may su- 
persede this section, see N.M. Const., art. XII, § 4. 


78-7-19. [Rights-of-way; eminent domain.] 


Where a drainage district has no sufficient outlet within its borders it is hereby provided that 
said district shall have the right to condemn right-of-way across the;necessary lands to reach an 
outlet, the damages, if.any, to the owners of lands'through which the right-of-way is procured to. 
be agreed upon by said owner and the commissioners of such district or if they cannot agree upon 
damages, the said drainage commissioners, shall proceed in the name of such drainage district 
to condemn such right-of-way which shall be so located so as to do the least damage to private or 
public property consistent with the proper use and economical construction of such outlet. Such 
land and right-of-way shall be acquired in the manner provided by law, for the condemnation and 
taking of private property in New Mexico, for railroad, telegraph; neon and. other public uses 
and purposes. 


{ 


History: Laws 1912, ch. 84, § 58; Code 1915, § 1934; a canal and the commissioners of the district sought by 


C.S. 1929, § 40-163; 1941 Comp., § 77-1919; 1953 
Comp,, § 75-20-19, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For general eminent domain pro- 
vision for drainage rights-of-way, see 73-7-56 NMSA 1978. 


For general provisions on taking private property for _ 


public uses, see Chapter 42A NMSA 1978, 
ANN OTATIONS . 


condemnation to acquire a right-of-way across the canal 
so that they might sell the water beyond, the owners of 
the canal, having no interest in the water, had no right 
to an injunction enjoining the commissioners from divert- 
ing the water which had been flowing into the canal from 
the ditch. Hagerman Irrigation Co. v. East Grand Plains 
Drainage Dist., 1920-NMSC-008, 25 N.M, 649, 187 P. 555. 

Am, Jur. 2d, A.L.R. and C.J. Ss. references. — 29A 
C. mS S. Eminent Davari § 44. 


Canal owners could not prevent diversion of ditch 
water from canal. — Where drainage ditch emptied into 


73+7-20. [Drains across railroads; construction. ] 


Upon receiving a thirty days' notice from the commissioners in writing, which notice shall be 
accompanied by. the plans and specifications, of the size and character of such ditch or drain, any 
railway company, over whose right-of-way or yard such drain or ditch shall be laid out, may per- 
form the work of constructing such ditch or drain across its said right-of-way according to such 
plans or specifications so furnished, and such railway so constructing such ditch ordrain shall re- 
ceive fair compensation therefor to be allowed by the commissioners of such drainage district and 
approved by the court; provided, that such railway company may be assessed for benefits derived 
from such drainage in the same manner and to the same extent as other landowners benefited in 
the immediate vicinity thereof, are assessed. If such railway company shall fail to commence and 
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73-7-21 SPECIAL DISTRICTS 73-7-22 


proceed with the construction of such ditch or drain as in this section provided, after the notice as 
herein provided, the commissioners may at any time after the expiration of said thirty days open 
or cause to be opened such right-of-way or yard along the line of such ditch or drain and construct 
the same in like manner as such ditch or drain is constructed through the property of individuals, 
provided, that such construction shall be carried on in such manner as will not interfere with the 
operation of said igh 


History: Laws 1912, ch. 84, § 59; Code 1915, § 1935; 4H ANNOTATIONS 


CSeql OBS PAO BSH 104): Compas ro 2k RANG OGD Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


'e -20-20. . . . 
ete tN bat material. — The bracketed ‘material was Jur, 2d Drains and Drainage Districts § 30; 45 Am. Jur. 2d 
Irrigation § 43. 


i i is not part of the law. 
ee ee ee * Se: act. La Construction of statutes requiring SAE to provide 
for the drainage or flow of waters, 19 A.L.R.2d 967. 
74 C.J.S. Railroads § 186; 94 C.J.S. Waters § 333. 


73-7-21. [Additional assessments; how made.] 


If in the first assessment for construction the commissioners shall have reported to the court a 
smaller sum than is needed to complete the work of construction, or if in any year an additional 
sum is necessary to pay the interest on lawful indebtedness of said drainage district, further or 
additional assessments on the land and corporations benefited, apportioned upon the last assess- 
ment of benefit which has been approved by the court, shall be made by the commissioners of said 
drainage district under the order of the court or presiding judge thereof without notice, which fur- 
ther or additional assessment may be made payable in installments as specified in Section 73-7-15 
NMSA 1978, and shall be treated and collected in the same manner as the original assessments 
for construction confirmed by the court‘in said drainage district. 


History: Laws 1912, ch. 84, § 60;:Code 1915, § 1936; should pay interest on their bonds and coupons: after 
C.S..1929, § 40-165; 1941 Comp., § 77-1921; 1953 maturity. Roswell Drainage Dist..v. Parker, 53 F.2d 793 
Comp., § 75-20-21. (10th Cir. 1931). 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Drains and Drainage Districts §§ 38, 44. 

Necessity that additional assessment in proceeding to 
ANNOTATIONS establish drain precede incurring of liability in excess of 

Interest payable on bonds and coupons after ma- original assessment, 63 A.L.R. 1179. 

turity. — Legislature intended that drainage districts 28 C.J.S. Drains §§ 114, 115. 


73-7-22. [Omissions not jurisdictional. ] 


Omission to assess benefits, or to assess for cost of construction, or to make additional assess- 
ments, or to make assessment for repairs against, or to award damages to any one or more tracts 
of land or easements in a drainage district, or to assess benefits, or to assess for cost of construc- 
tion, or to assess for repairs or to make additional assessments against any corporation which 
should have been assessed, shall neither affect the jurisdiction of the court to confirm any report 
nor to render the benefits assessed, or the assessments for cost of construction, or additional as- 
sessments or assessments for repairs against other lands, or assessments against any corporation 
voidable, but the commissioners of said drainage.district shall thereafter, as soon as they discover 
the omission, or receive notice thereof, either agree with the omitted parties upon the proper as- 
sessments or damages or make such assessments against the omitted lands and corporations, and 
award such damages as shall be — and report the fact, together with such assessments ‘and 
awards, to the court. 


History: Laws 1912, ch. 84, § 61; Code 1915, § 1937; : ANNOTATIONS 

C.S. 1929, § 40-166; 1941 Comp., § 77-1922; 19538 

Comp., § 75-20-22. ‘ P - Am, Jur. 2d, A.L.R. and C.J.S. references. — 28 
Bracketed material. — The bracketed material was C.J.S. Drains § 90 et seq. : 


inserted by the compiler and is not part of the law. 
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73-7-23 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-25 


73-7-23. [Assessments; contents of; presumption. ] 


Any owner of land, or any interest in land, within a drainage district, who claims that his land 
in said district is exempt from liability for, or lien of any assessment for cost of construction or re- 
pairs, or any additional assessment by said commissioners levied against the same whether said 
assessments be the first or any subsequent assessment or questions the legality of such assess- 
ment, may at any time within thirty days after such assessment shall have been made and on ten 
days' notice to such drainage commissioners appear before the court having jurisdiction and show 
cause why said land should not be bound by all drainage assessments in any report or reports of 
the commissioners of said district assessed against the same. The presumption shall be in favor 
of the regularity of such assessments, and they shall stand as valid assessments unless the owner 
of such land, or some interest therein shall show that said assessment is inequitable, or is void 
because the lands were not subject to assessment in the first instance. 


History: Laws 1912, ch. 84, § 62; Code 1915, § 1938; Am, Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 
C.S. 1929, § 40-167; 1941 Comp. -» § 77-1923; 1953 Jur. 2d Drains and Drainage Districts § 44 et seq. 
Comp,, § 75-20-23. Loss of right to contest assessment in drainage proceed- 
ings by waiver, estoppel or the like, 9 A.L.R. 842. 
ANNOTATIONS Exemption of religious body or society from tax as ex- 
Complainant must follow statutory procedures. empting it from special assessment for drain, 17 A.L.R, 
— Complaint to exonerate land from lien of drainage 1060, 168 A.L.R. 1222. 
assessment on alleged ground that drain constructed | Remedy provided by statute or ordinance, failure of 
was not that designated in survey was demurrable for property owner to avail himself of, as precluding attack 
failure to show that plaintiff availed himself of opportu- based on improper inclusion of property in, or exclusion of 
nities afforded by the drainage statute to protect his in- property from, assessment, 100 A.L.R. 1296. 
terests in the drainage proceeding. Strickland v. Elliott, 28 C.J.S, Drains § 102. 


1921-NMSC-056, 27 N.M. 238, 199 P, 1016, 


73-7-24. [Additional levy to cover void assessments. | 


In the case the court decides that such lands should not, at the time said assessments were 
made be assessed for drainage purposes, and that said assessment or assessments, are void, the 
commissioner may levy an additional assessment on all of the assessable land and corporations in 
said district based on the last assessment of benefits approved by the court, to realize the sum lost 
to the district by reasons of the void assessment. 


History: Laws 1912, ch. 84, § 63; Code 1915, § 1939; ANNOTATIONS 


.S. 1929 40-168; 1941 C : -1924; 195 

Conti Donseape : i aN ‘ Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
Bracketed material. — The bracketed material was. C-J.S. Waters $§ 334, 335. 

inserted by the compiler and is not part of the law. 


73-7-25. [Due date of assessments fixed by court order; collection; lien 
on lands.]| 


All drainage assessments and installments thereof with interest thereon heretofore or hereafter 
confirmed and made payable under and pursuant to the provisions of Sections 73-6-1 to 73-6-17, 
73-6-25 to 73-6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38, and 73-7-40 to 73-7-56 NMSA 1978, shall be 
paid at the time and to the official as fixed by the order of the court which confirmed such assess- 
ments, and the collection and enforcement thereof shall be made by the drainage commissioners, 
their officers, agents and attorneys, but subject to and in accordance with the provisions of this 
act [73-7-25 through 73-7-35 NMSA 1978]. If such assessments against lands, or any installments 
thereof, with interest thereon, are not paid within thirty days from the date when due, such as- 
sessments shall thereafter bear interest at the rate of one percent per month on the amount then 
due. All drainage assessments and installments thereof with the interest thereon shall be a lien 
upon the lands assessed until paid or satisfied under the provisions of this act, and such lien shall 
not be affected by any sale of said lands for state and county taxes. 
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73-7-26 SPECIAL DISTRICTS | 73-7-27 


History: Laws 1927, ch. 181, § 1; C.S, 1929, § 40-401; | r4 ANNOTATIONS 


1941 Comp., § 77-1925; 1958 Comp., § 75-20-25. : 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J,S. references. — Supe- 
riority of special or local assessment lien for drains over 


i t is not part of the law. 
plate At Bot ail aaig ethene eA aty a earlier private lien or mortgage, where statute creating 


° ' yak " ‘ " S 2 : 
Snape ing pein a meres petra kn such special lien is silent as to superiority, 75 A.L.R. 2d. 
NMSA 1978. ar . 121. | 


94 C.J.S, Waters §§ 321,343. 


73-7-26. [Assessments certified as delinquent, entered on tax roll; 
collection.] : 


Drainage commissioners may at any time certify any such delinquent assessments, installments 
and/or interest to be due and unpaid, indicating the amount of each such assessment, installment 
and/or interest then due, as to each tract or parcel of land, to the official whose duty it is to collect 
general state and county. taxes, of any county in which any delinquent lands are situated, and such 
official shall enter the same in the tax roll of such county next thereafter to be made against the 
lands so certified as delinquent, but in a separate column thereof, and the same shall be collected’ 
in the same manner in which state, county and town taxes are collected,,except only that personal 
property, and all lands other than those against which the assessment shall have been made, shall 
not be liable to seizure and sale therefor; and except further that if any of said lands be not sold at 
general tax sale for the full amount of all taxes, including drainage assessments, then contained 
on the tax roll of the county, or if,_prior to such general tax sale, the drainage commissioners shall 
elect to recall their certificate of delinquencies by notice to the county official receiving the same, 
then and in either such event such lands may be certified back to the drainage commissioners 
upon their demand as unsold without prejudice to any future action for the collection and enforce- 
ment and without prejudice to the lien of such assessments, installments and interest one said 
lands by reason thereof. 


a. 


History: Laws 1927, ch. 131, § 2; C.S. 1929, § 40-402; the cost of which is assessed against the property, is not a 

1941 Comp., § 77-1926; 1953 Comp., § 75-20-26. tax within the sense of N.M. Const., art. VIII, § 3, which 

Bracketed material. — The bracketed material was exempts from taxation property of state. Lake Arthur 

inserted by the compiler and is not part of the law. Drainage Dist. v. Field, 1921-NMSC-043, 27 'N.M. 183, 199 
PLZ, 

ANNOTATIONS Am, Jur. 2d, AduR? and Cd.9. neferences.--1428 


Specific assessment not a tax. — Specific assess- C.J.S. Drains § 96 et seq.; 94 C.J.S. Waters § 337. 


ment on property for improvements, based upon benefits, 


73-7-27. [Foreclosure pibeeudings for collection of delinquent 
assessments. ] 


Drainage districts organized under the provisions of Sections 73-6-1 to 73- 6-17, 73-6-25. to 73- 
6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38 and 73-7-40 to 73-7-56 NMSA 1978, may enforce the col- 
lection of delinquent drainage assessments heretofore or hereafter becoming delinquent as an ad- 
ditional and alternative remedy by proceedings in the district court of the county where the lands 
upon which the assessments are delinquent, or some part thereof, are situated, for foreclosure 
of the lien herein referred to and.a sale of the land upon which the assessments or installments 
thereof and/or interest thereon are delinquent in the manner hereinafter provided. 


History: Laws 1927, ch. 131, § 3; C.S. 1929, § 40-403; "98 C.J.S. Drains § 126 et seq.; 94 C.J, S. Raton 88 321, 
1941 Comp., § 77-1927; 19538 Comp., § 75-20-27. 336. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and’C.J.S. references. — 25 Am. © 
Jur, 2d Drairis and Drainage Districts § 48; 45 Am. Jur. wed 
Irrigation § 66. 
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73-7-28 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-29 


73-7-28. [Petition in foreclosure proceedings. | 


Such foreclosure proceedings shall be by petition in equity as an action in rem filed by or in the 
name of the drainage district, and such petition shall aver the nonpayment. of assessments. or in- 
stallments thereof and/or interest thereon with a description of the tracts or parcels of land upon 
which a lien or liens is claimed, the names of the owners and the amount. of the delinquencies 
against the respective lands, indicating the amount of each such assessment, installment and/or 
interest then due, as to each tractor parcel of land, and shall pray fora judgment against each of 
said tracts or parcels of land and the foreclosure of the lien against the same by sale thereof. Any 
number of tracts or parcels of land.upon which assessments, installments and/or interest may be 
claimed as a lien, may be included in the same petition. No error or insufficiency in said petition 
not going to the justice of the lien sought to be foreclosed shall invalidate the proceedings; and said 
petition may be amended at any time prior to entering of decree as equity shall require. 


. History: Laws 1927, ch. 181, § 4; C.s. 1929, § 40-404; Bracketed material. — The bracketed material was 
1941 Comp., § 77-1928; 1953 Comp., § 75-20-28. inserted by the compiler and is not part of the law. 


73-7-29. [Notice; publication; mailing; form.| 


Upon the filing of said petition, notice of the pendency of such suit in the name of the clerk of 
the court in which said petition is filed shall be given by publication once a week for four consecu- 
tive weeks and by mailing.a copy of such notice by registered prepaid postage addressed to each 
record owner of the lands described in the petition at the last known post-office address of such 
owner, and the affidavit of the attorney or agent of plaintiff shall be filed in said cause indicat- 
ing the addresses of the record owners to whom such notice has been so. mailed, or that any such 
address upon diligent inquiry could not be ascertained and is unknown, which affidavit shall be 
prima facie evidence of the facts therein stated. The last publication shall be not:less than 30 days 
before application for judgment shall be made and said notice shall be given in some newspaper 
published in the county wherein the lands are situated, and if such lands are in more than one 
county, then.in each of such.counties, and may be in substantially the following terms: 

___ Drainage District, 


Vs. 
Delinquent Lands. va 

All persons having or claiming an interest in any of the ialbwrine Hench lands are hereby 
notified that suit is pending in the district court of _____ to enforce collection of certain drainage 


assessments on the lands herein described, which lands { together with the amounts severally due 
are as follows, to wit: (Then should follow a list of delinquent lands and the total amounts due 
thereon respectively as aforesaid, and the names of the respective owners.) 

_, All persons or corporations interested in said lands are hereby notified that they are required by 
law to appear on or before the ___ day of ___ A.D __ at the place fixed by law for such court to con- 
vene, and make defense to said suit or the same will be taken as confessed and final judgment will 
be entered directing the sale of said lands for the purpose of collecting said assessments together 
with the interest and costs allowed by law. 


Clerk of said Court." 
Such notice when published and served as aforesaid shall be equivalent to service of summons 
and shall confer jurisdiction upon the court to hear and determine said cause and to adjudicate the 
interests of all persons having any right or title in or to the land described therein. 


History: Laws 1927, ch. 131, § 5; C.S. 1929, § 40-405; ' For provisions on publication of notice, see Chapter 14, 
1941 Comp., § 77-1929; 1953 Comp. . § 75-20-29. Avice 11 NMSA 1978. 

Bracketed material. — The bracketed material was | 
inserted by the compiler and is not part of the law. ANN OTATIONS 

Cross references. — For the procedures required Am. Jur. 2d, A.L.R. and OuJ,S. references. — 45 Am. 
for providing notice in the district court, see Rule 1-004 Jur. 2d Irrigation § 66. ' 


NMRA and commentary. °. 
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73-7-30 SPECIAL DISTRICTS i 73-7-31 


73-7-30. [Trial; equity procedure; costs and fees; time of payment of 
judgment. ] 


The suit shall stand for trial at the day named in such notice or as soon thereafter as the busi- 
ness of the court will permit. Such proceedings shall in all respects be conducted as provided by law 
for suits in equity and the court shall hear the cause as in other cases and enter its decree in accor- 
dance with the law and the practice of courts of equity. In all cases where notice has been properly 
given as aforesaid and where no answer has been filed, or if filed and the cause shall be decided 
for the plaintiff upon the hearing thereof, then the court by its decree shall enter judgment against 
each tract or parcel of land for the amount found due, together with all costs of the proceedings, 
which shall include a reasonable attorney's fee to be fixed by the court and taxed as a part of the 
costs, and such costs shall be apportioned among the several tracts or parcels of land which may be 
involved in one proceeding as the court may deem just and equitable. The court shall further fix a 
time not less than thirty nor more than ninety days from entry of such decree wherein the amount 
of such judgment against any such tract or parcel of land may be paid by any party interested and 
said decree shall provide that upon default of such payment the lien of such assessments shall be 
foreclosed by a sale of all lands upon which the judgment has not been paid. The court by its decree 
shall appoint a special master to carry out the decree, to whom the judgments shall be paid, and 
who in default of such payment shall advertise and sell such lands as herein provided, and shall 
fix the compensation of such special master as a part of the costs. The said decree shall be a joint 
and several decree as to each and all the several tracts or parcels of land against which the same 
is entered, and shall provide for interest at the rate of one percent per month on the amount found 
to be due until the date of sale. Provided, however, that no tract or parcel of land included in said 
decree shall be held liable for more than the amount due as assessed against that Readies tract 
or parcel of land, including costs and interest as hereinbefore provided. 


History: Laws 1927, ch. 131, § 6; C.S. 1929, § 40-406; Bracketed material. — The bracketed material was 
1941 Comp., §.77-1930; 1953 Comp., § 75-20-30. inserted by the compiler and is not part of the law. 


73-7-31. [Sale of lands for delinquent assessments; transfer of title; 
redemption; commissioners as purchasers; disposition of 
receipts. | 


~ The said special master shall sell the lands as to which the judgment entered has not been paid, 
at the courthouse of the county where the lands or some part thereof are situated, after having 
first advertised said sale weekly for four consecutive weeks in some newspaper published in such 
county, and if such lands are situated in more than one county such notice of sale shall be pub- 
lished in a newspaper in each of such counties. If all such land is not sold on the day advertised, 
such sale shall continue from day to day until completed. Sale shall be made at public outcry to 
the highest and best bidder for cash. The special master shall make a report of such sale or sales 
to the court and upon approval thereof, title to such lands so sold shall thereupon become vested in 
the purchaser, subject, however, to all other tax liens and the lien for all subsequent installments 
of drainage assessments and interest thereon, and the said purchaser shall thereupon become the 
owner in fee simple of the lands, and the special master shall execute and deliver deeds which 
shall have the same force and effect as deeds executed under judgments and decrees in civil ac- 
tions, but the owner of such land, or anyone interested in the title thereto may redeem from such 
sale by paying to the purchaser or his assignee the purchase price with interest thereon at the 
rate of twelve (12%) percent per annum, together with all moneys subsequently paid for taxes and 
assessments thereon, at any time within nine months from the date of sale. The several tracts or 
parcels of land to be sold shall be offered separately. At such sale the commissioners of the drain- 
age district in which the lands are situated may bid and become purchasers the same as any other 
purchaser and shall not be required to pay the purchase price in cash, but shall take title to such 
lands in the name of the drainage district and may thereafter sell or lease the said lands and all 
proceeds from the sale or leasing thereof shall be disposed of as herein provided: The amount 
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73-7-32 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-34 


received upon any bid shall be applied to the amount of the judgment against said tract or parcel 
of land bid upon; if the amount received is less than such judgment, nevertheless such judgment 
shall be deemed satisfied by such sale, but if the amount received is more than the judgment any 
surplus shall be applied first to the payment of any general state-or county taxes outstanding and 
unpaid and then if a balance remains, as the court shall direct. All moneys received by the special 
master in payments on the judgment or for purchase of lands at the foreclosure sale over and 
above costs, attorney's fees and expenses of sale shall be paid to the treasurer HOE the district for 
credit pro rata to the respective funds she thereto. 


History: Laws 1927, ch. 131, § 7; C.S. 1929, § 40-407; ANNOTATIONS 


L 1933, ch. 26, § 1; 1941 C -» § 77-1981; 3 
fe § eae bY LAL Compeni8 495 Am. Jur, 2d, A.L.R. and C.J.S. references. — Tax 
Beackatad material. — The eatlatsd Pte erial Was sale as freeing property from possibility of further assess- 


inserted by the compiler and is not part, of the law, | Bee ere Fie Wen ar add Aas 1133. 


73-7-32. [Proceedings brought by bondholders; liability for costs and 
fees. | 


In case the det dee commissioners shall consent thereto, or shall fail to. commence proceedings 
to foreclose as aforesaid within twelve months after any assesments [assessments], installments 
and/or interest shall have become delinquent, then the holder:of any bond or coupon issued by the 
drainage district against such assessment which shall have been in default six months shall have 
the right to bring and thereafter control such suits for the collection of delinquent assessments, 
installments and/or interest in the name of the drainage district, and for such purpose may recall 
from the county officers having charge of the same any assessments theretofore certified by the 
commissioners, and the proceedings in such suit brought by the holder of any such bond’or coupon 
shall in all respects be governed by the provisions herein contained; provided however, that the 
drainage district shall not be made liable by virtue of such proceedings for any costs or attorney's 
fees, and no action shall be commenced by the holder of any bond or coupon, without the consent 
of the commissioners, until thirty days after demand made upon them to institute the same and 
then only upon leave of the‘court obtained after such notice to the commissioners as the court’shall 
prescribe. 


History: Laws 1927, ch. 181, § 8; C.S. 1929, § 40-408; Bracketed material. — The bracketed material was 
1941 Comp., § 77-1982; 19538 Comp., § 75-20-32. inserted by the compiler and is not part of the law. 


73-7-33. [Disposition of unsold lands.] 


In any case where the lands are offered for sale, pursuant to such foreclosure proceedings, and 
there is no bid upon any tract or parcel of land, such unsold lands may be disposed of by the drain- 
age commissioners at public or private sale at such price and upon such terms as the court may 
direct, subject to the right of redemption as herein provided. 


History: Laws 1927, ch. 131, § 9; C.S. 1929, § 40-409; Bracketed material. — The bracketed material was 
1941 Comp., § 77-1933; 1953 Comp., § '75-20-33. ‘inserted by the compiler and is not part of the law. 


73-7-34, ‘Lands worth less than accumulated taxes and assessments; 
-sale for best obtainable price; redemption; disposition of 
proceeds. | 


If it shall appear at any time that any tract or parcel of land covered by a certificate of sale held 
by any county acquired by it at general tax sale for taxes and/or drainage assessments cannot be 
sold for the amount of the accumulated taxes and assessments against the same, an action may 
be instituted upon petition to the district court by such district to inquire as to the value of such 


459 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-7-35 SPECIAL DISTRICTS 73-7-36 
lands, and a copy of such petition shall be served upon the property tax division of the taxation 
and revenue department and upon the collector and treasurer of the county in which such lands 
are situated. If it shall appear upon the hearing of such petition that the lands’ cannot be sold 
for the:amount of all accumulated general taxes and assessments against such lands, then the 
court:shall order such lands sold as the court may direct at public sale after four weeks’ notice by 
publication, for the best price obtainable, free and clear of all such taxes and assessments, but the 
owner or anyone interested in the title may redeem from such sale as provided in Section 73-7-31 
NMSA 1978. The proceeds of such sale shall be divided pro rata between the county treasurer and 
the treasurer of said district in discharge of such taxes and assessments. 


History: Laws 1927, ch. 131, § 10; C.S. 1929, § 40- 
410; 1941 Comp., § 77-1934; 1953 Comp., § 75-20-34; 
Laws 1977, ch. 249, § 65. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


The 1977 amendment substituted "property tax divi- 
sion of the taxation and revenue department" for “state 
tax commission" near the end of the first sentence and the 
specific statutory reference for "section 7 of this act" at the 
end of the second sentence. 


Cross references. — For provisions on publication of 
notice, see Chapter 14, Article 11 NMSA 1978. 


73-7-35. [Lands sold at general tax sale; assignment of certificate to 
district for payment of taxes.] 


Where lands have been heretofore sold at general tax sale for taxes and drainage assessments 
and the certificate is held by the county, such lands as to drainage assessments thereon shall be 
certified back to the drainage commissioners upon their demand, together with all penalties and 
interest accrued thereon, for collection and enforcement of all drainage assessments as provided 
by this act [73-7-25 through 73-7-35 NMSA 1978], but such certificate shall remain intact as to 
general taxes; and in cases where lands have been sold to the county as above stated, the district 
may if it'desires, pay the general taxes with interest and penalties and shall thereupon be entitled 
to an assignment of the certificate of sale and at the expiration of the time allowed by law for re- 
demption shall be entitled to deed therefor if unredeemed. it 


History: Laws 1927, ch. 131, § 11; C.S. 1929, § 40- 
411; 1941 Comp., § 77-1935; 1953 Comp., § 75-20-35. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 


C.J.S. Drains § 126 et seq. 


73-7-36. [Lands eliminated from drainage districts; private sale for best 
obtainable price; disposition of proceeds.] 


In all cases where lands in such drainage districts have been sold or may hereafter be sold to 
satisfy delinquent drainage assessments and the interest or penalties thereon as provided by Sec- 
tions 73-7-25 through 73-7-35 of said statutes [NMSA 1978] and have been bought in [sic] by the 
drainage districts as provided by Section 73-7-31 of said statutes [NMSA 1978] as amended by 
Chapter 26 of the Laws of 1933 if such lands are not worth the amount of the assessments accu- 
mulated against them, together with delinquent taxes and/or future assessments thereon, and. in 
the opinion of the commissioners cannot be sold for sufficient to satisfy such sums, upon order of 
the district court of the county wherein such districts or any part thereof is situated, based upon 
a petition of the commissioners by and with the consent of the holder or holders of any bonds is- 
sued by the district, such lands may be eliminated from the drainage district and all‘assessments 
cancelled against the same and they may be sold by the commissioners at private sale for the best 
price obtainable, and the proceeds derived from such sale shall be divided pro rata between the 
county treasurer and the treasurer of said drainage districts in discharge of all such taxes and as- 
sessments. 


History: Laws 1934 (S.S.), ch. 3, § 2; 1941 Comp., 
§ 77-1936; 1953 Comp., § 75-20-36. 


“Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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73-7-37 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-38 


73-7-37. Commissioners may borrow money; notes and bonds; sale. 


The commissioners [of the drainage district] may borrow an amount necessary to meet the 
preliminary expenses authorized by this article, and secure the amount by notes not running 
beyond one year from their date, and may further borrow money, not exceeding the amount of 
assessment for cost of construction, additional assessment and assessments for repairs, out- 
standing at the time of borrowing, for the construction or repair of any work which they are 
authorized to construct or repair or for the payment of any indebtedness they may have lawfully 
incurred and may secure the same by notes or bonds not running beyond one year after the last 
installment of the assessment, on the account of which the money is borrowed, shall fall due, The 
notes or bonds shall be in such form as the commissioners may determine, and which notes or 
bonds shall not be held to make the commissioners personally liable, but shall constitute a lien 
upon the assessments for the repayment of the principal and interest of the notes or bonds. The 
bonds shall not be subject to taxation by the state or any subdivision thereof. All sales are to be 
approved by the [district] court. 

In case any money derived from bonds sold to pay for the original construction of improvements, 
now or hereafter, remains on hand after: the work is completed in original construction, and paid 


for, and not required to pay damages, the residue may be used for maintenance and repair. 


History: Laws 1912, ch. 84, § 64; Code 1915, § 1940; 
C.S. 1929, § 40-169; 1941 Comp., § 77-1937; 1953 
Comp., § 75-20-37; Laws 1983, ch. 265, § 54. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The reference to "commissioners" throughout this sec- 
tion apparently refers to the commissioners of the drain- 
age district. See 73-6-17 NMSA 1978: The reference to 
"court" in the last sentence of the first paragraph appar- 
ently refers to the district court. See 73-6-1 NMSA 1978, 

Compiler's notes. — The 1915 Code compilers substi- 
tuted "this article" for "this act." Both phrases presum- 


ably refer to the provisions of Laws 1912, ch. 84 (codified. 
as Code 1915, ch. 31, art. 1), the operative sections of . 


which are presently compiled as 73-6-1 to 73-6-17, 73-6-25 
to 73-6-44, 73-7-1 to 73-7-24, '73-7-37, 73-7-38 and 73-7-40 
to 73-7-56 NMSA 1978, 

The 1983 amendment added the section heading, and, 
in the first paragraph, divided the former first sentence 
into the present first two sentences, deleted "as is" preced- 
ing "necessary" in the first sentence and "bearing inter- 
est at a rate not to exceed eight percent per annum, and" 
in two places in the first sentence, following "secure the 
amount by notes" and following "secure the same by notes 
or bonds," substituted "The notes or bonds shall be in such 
form as the commissioners may determine" for "which 
said notes or bonds shall not be sold at less than ninety 


percent of their face value, which said bonds shall be 
transferable by delivery to the same extent as negotiable 
papers" at the beginning of the second sentence and "The" 
for "No commission other than the discount hereinabove 
provided shall be allowed for the sale of such bonds and 
such" at the beginning of the third sentence and inserted 
"are" in the last sentence. 


_ ANNOTATIONS 


Interest coupons bearing interest after maturity. 
— Each negotiable interest coupon attached to drainage 
district bond constituted obligation independent from the 
bond and bore interest after maturity at rate determin- 
able by law of state where contract was to be performed. 
Roswell Drainage Dist...v. Parker, 53 F.2d 793 (10th Cir. 
1931). 

Drainage district may be sued in ordinary action 
at law on bonds and interest coupons. Roswell Drainage 
Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931). 

Action on bonds and interest coupons was within 
federal court jurisdiction since there was requisite 
amount involved and requisite diversity of citizenship, 
notwithstanding pendency of drainage district pro- 
ceedings. Roswell Drainage Dist. v. Parker, 53 F.2d 793 
(10th Cir. 1931). 

Am. Jur. 2d, A.L.R. aaa C.J.S. references. — 28 
C.J.S. Drains § 15 et seq.; 94 C.J.S. Waters §§.324, 345. 


73-7-38. [Refunding indebtedness. ] 


And the court may, on the petition of the commissioners authorize them to refund any lawful 
indebtedness of the district by taking up and cancelling all of its outstanding notes and bonds, 
as fast as they become due, or before, if the holders thereof will surrender the same, and issuing 
in lieu thereof new notes, or bonds of.such district, payable in such longer time as the court, shall 
deem proper, not to exceed in the aggregate the amount of all notes and bonds of the district then 
outstanding, and the unpaid, accrued interest thereon, and bearing interest not exceeding eight 
percent per annum. 


ANNOTATIONS 


Districts to pay interest on matured bonds and 
coupons. — Legislature intended that drainage districts 
should pay interest on their bonds and coupons after 


History: Laws 1912, ch. 84, § 65; Code 1915, § 1941; 
C.S. 1929, § 40-170; 1941 Comp., § 77-1938; 1953 
Comp., § 75-20-38. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 
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73-7-39 SPECIAL DISTRICTS 73-7-41 


maturity. Roswell Drainage Dist. v. Parker, 53 F.2d.793 . Am. Jur.,2d, A.L.R. and C.J.S. references,.— 94 
(10th Cir, 1931). C.J.S. Waters §§ 327, 345. 


i 


73-7-39. [Authority to ieefnald indebtedness of any kind; borrowing 
money; issuance of new bonds and notes.] 


Drainage districts organized under the provisions of Sections 73-6-1 to 73-6-44, 73-7-1 to 73-7- 
24, '73-7-37, 73-7-38 and 73-7-40 to 73-7-56 NMSA 1978 'may refund all outstanding indebtedness 
whether evidenced by notes, bonds, coupons, judgments or other evidences of indebtedness in the 
manner provided by Section 73-7-38 NMSA 1978 of said statutes, and for such purpose may bor- 
row the money necessary from any person or corporation willing to advance the same, or from 
the reconstruction finance corporation, or under'the National Industrial Recovery Act [repealed] 
or any agency authorized by acts of congress to loan money for such purpose, and may issue new 
notes or bonds to evidence such indebtedness. 


History: Laws 1934 (S.S.), ch. 3, § 1; 1941 Comp., compiled as 15 U.S.C. § 701 ét seq. and 40 U.S.C. § 401 et 
§ 77-1989; 1953: Comp., § 75-20-39. ‘seq. Those sections have since been repealed: 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 


The National Industrial Recovery Act comprises the Am. Jur, 2d, A.L.R. and C JS. f ee 94 
Act of June 16, 1933, 48 Stat. 195, ch. 90, and the Act of ys Watesssis Tee Wit scion 


June 29, 1956, 70 Stat. 384, ch. 462, title I, § 118 (d). It was 


73-7-40, [Letting contracts; bids; notice. | 


In all cases where the estimated cost of the work to be done at any one time under the direction 
of the commissioners shall exceed five hundred dollars [($500)], the same shall be let to the lowest 
responsible bidder, and the commissioners shall advertise for sealed bids, by notice published in 
some newspaper published in the county in which the petition is filed, and may advertise in one or, 
more newspapers published elsewhere. If there be no newspaper published in the county in which 
the petition is filed, they shall ‘advertise in some newspaper of'general circulation in the district, 
which said notice shall particularly ‘set forth the time and place when and where the bids adver- 
tised for will be opened, the kind of work to be let and the terms of payment. Said commissioners 
may continue the letting from time to time, ifin their judgment the same shall be necessary, and 
shall reserve the right to reject any and all bids. 


History: Laws 1912, ch. 84, § 66; Code 1915, § 1942; ; ANNOTATIONS 


C.S, 1929,'§ 40-171;.1941 C + § 77-1940; 1953 
Comp: ua on 1 pte 4 Sufficient to publish notice for reasonable bias 
Bracketed material. — The bracketed’ material was — The notice required need not be published for four 


inserted by the compiler and is not part of the law. weeks; publication for a reasonable length of time is suf- 
Cross references. — For provisions on publication of ficient. Stanley v. Wixon, 1918-NMSC-082, 24 N.M. 499, 


tice, see Chapter 14, Article 11 NMSA 1978. 174 P, 200. 
| ied ha Am, Jur. 2d, A.L.R. and C.J.S. references. — 28 


C.J.S. Drains § 60 et seq.; 94 C.J.S, Waters § 350, 


73-7-41. [Commissioners not to be interested in contracts.] 


“And they ghaill not during their term of office, be interested directly or indirectly in any contract 
for the construction of any drain, ditch or other work in such drainage district, or in the sale of 
materials therefor or in the alee or supplies ay menor teams Aeihephet on any eh work in 
said district. | 


History: Laws 1912, ch. 84, § 67; Code 1915, § 1943; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-172; 1941 Comp., § 77-1941; 19538 inserted by the compiler and:is not part of the law. 
Comp., § 75-20-41, et ; | M 
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73-7-42 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-45 


73-7-42. [Damages; how paid. | 


The damages allowed to the owners of lands shall be paid or tendered before the commissioners 
shall be authorized to enter upon such lands, for the construction of any drains or ditches proposed 
thereon: If the owner is unknown or there shall be a contest in regard to the ownership of the 
lands, or the owner will not receive payment, or there exists a mortgage or other lien against the 
same or the commissioners cannot for any other reason pay him, they may deposit the said dam- 
ages with the clerk of the court, for the benefit of the owner, or parties interested, to be paid or 
distributed as the court shall direct,and such payment shall have the same effect as the tender to 
and the acceptance of the damages awarded by the true owner of the land. This section shall not, 
however, prevent said commissioners, their agents, servants and employes [employees] going upon 
said lands to do any and all work found necessary prior to making their report thereof. 


History: Laws 1912, ch. 84, § 68; Code 1915, § 1944; i ANNOTATIONS 


C.S. 1929, § 40-173; 1941 Comp. + § 77-1942; 1953 > y J : 

Comp., § 75-20-42, Section provides for. just compensation for such 
Bracketed material. — The Prhaahed material was property as may be taken or damaged in the construction 

inserted by the compiler and is not part of the law. of a drainage system. In re Dexter-Greenfield Drainage 


Dist., 1915-NMSC-097, 21 N.M. 286, 154 P. 382. 


73-7-43. [Outside lands; when included.] 


Whenever any lands outside a drainage district are receiving the benefits of the drains of said 
district, by direct or indirect, natural or artificial connection therewith, or are damaging those in 
the district, the commissioners of said district may report said:facts to the court:and ask that said 
lands, describing them, be brought into said district and assessed for the benefit by them received 
from the drains or ditches of said district, or r damages inflicted. 


History: Laws 1912, ch. 84, § 69; Code 1915, § 1945; == Bracketed material. — The bracketed material was 
C.S. 1929, § 40-174; 1941 Comp. -» § 77-1943; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75- 20-43. oF , ‘ 3 


73-7-44. [Outside lands; notice to owners. | 


Upon filing of said report the court shall order the owners of such lands to be notified of the fil- 
ing of said report and the contents thereof, and shall require such owners. to show cause at a time 
and place fixed therein, not less than twenty days thereafter, why their said lands should not be 
brought into said district:and assessed for said benefit. 


History: Laws 1912, ch. 84, § 70; Code 1915, § 1946; Bracketed material. v% The bracketed material was 
C.S. 1929, § 40-175; 1941 Comp., § 77-1944; 1953 inserted by the compiler and is not part of the law. 
Comp,, § 75-20-44. 


73-7-45. [Outside lands; remonstrance; hearing.] 


At the time and place fixed for hearing said report any of said landowners may appear and re- 
monstrate against the confirmation of said report. All remonstrances shall be in writing, verified 
and shall set forth the facts on which they are based. All issues arising on said report shall be tried 
by the court without a jury. . 


History: Laws 1912, ch. 84, § 71; Code 1915, § 1947; Bracketed material. — The bracketed material was 
C.S. 1929, °§ 40-176; 1941 Comp. 4, £95 77-1046; 1953 inserted by the compiler and is not part of the law. 
Comp. 9 § 75-20-45, : ; 
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73-7-46 SPECIAL DISTRICTS 73-7-50 


73-7-46. [Outside lands; when annexed.| 


‘If the court shall find that said lands or,any of them are receiving the benefits of any such drain 
or ditch; the court shall’so find in writing and shall order said lands to be annexed to and made 
a part of said district and benefits to be assessed against the same by the commissioners of said 
district. ; 


History: Laws 1912, ch. 84, § 72; Code 1915, § 1948; fecract ac ANNOTATIONS “KY 


CS, 1920, Si AOL 7H AOA] COMB: By hit PAG LASS Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 


Comp., § 75-20-46, : : as 
‘ : » Jur. 2d Drains and Drainage Districts § 21. 
e ti . 
Bracketed material The bracketed material was 28 CJS. Drains §§ 10 et seq, 


inserted by the compiler,and is not part of the law. 


73-7-47. [Outside lands; appeal.| 


Said order shall-be final and conclusive unless appealed to the supreme court within thirty days 
from the date of entry thereof. 


History: Laws 1912, ch. 84, § 73; Code 1915, § 1949; ANNOTATIONS 


Ss. -178; 1 x 77-1947; 1953 
Goths Jeera gas 1941; LORRI nd8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 
Bracketed material. — The bracketed material was C.J.S. Drains §§ 10,11. 
inserted by the compiler and is not part of the law. 


73-7-48. ; [Annexed lanitlas assessments. | 7 


Said commissioners shall, after the time for appeal is passed, assess against each parcel, tract 
and easement of and in said annexed lands reasonable and just benefits, and shall assess against 
said lands for construction and repairs such sum as shall be just. 


History: Laws 1912, ch. 84, § 74; Code 1915, § 1950; ANNOTATIONS 


C.S. 1929, § 40-179; 1941 C 7 77-1948; 1953 
Gait peer nam nee Am. Jur. 2d, A.L.R. and C.J.S, references. — 25 Am. 
Bracketed material. — The bracketed material was Jur, 2d Drains and Drainage Districts § 37. 


inserted by the compiler and is not part of the law. 


73-7-49. [Annexed lands; assessments; notice; hearing. ] | 


The commissioners shall file their report of such assessments in court. The court shall by order 
require said owners to show cause at a time and place therein fixed not less than twenty days after 
service of said order, why said report of assessment should not be confirmed and on such hearing ~ 
the court shall either amend, confirm or reject such report of assessments. 


History: Laws 1912, ch. 84, § 75; Code 1915, § 1951; ANNOTATIONS 
C.S. 1929, § 40-180; 1941 C + § 77-1949; 1953 at : F ; 
Comp., § LA Ors, omp» i. _ ' Am. dur. 2d, A.L.R. and C.J.S. references. — 28 
Bracketed material. — The bracketed material was C.J.S. Drains § 10, 11. 


inserted by the compiler and is not part of the law. 


73-7-50. [Courts to supervise commissioners; powers. |] 


The court shall at all times have supervision of said commissioners, and may at any time require 
them to make a report on any matter or matters connected. with their duties as commissioners, 
and after due hearing may remove from office any or all of said commissioners for neglect of duty 
or malfeasance in office or for other good cause. The court may at any time require the commis- 
sioners to give new bonds and may fix the amount thereof, and said bonds shall be submitted to 
the court or the presiding judge thereof for approval. 
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78-7-51 DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION AND MAINTENANCE 73-7-54 


History: Laws 1912, ch. 84, § 76; Code 1915, § 1952; ANNOTATIONS 

C.S. 1929, § 40-181; 1941 Comp., § 77-1950; 1953 

Comp., § 75-20-50. ee Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Bracketed material. — The bracketed material was Jur. 2d Drains and Drainage Districts § 17. 


inserted by the compiler and is not part of the law. 


73-7-51. [Bonds and obligations. ] 


No'bond or other money obligations issued by any drainage district shall be adversely affected 
by any subsequent change in assessments a eee 


Biytarn Laws 1912, ch. 84, § 77; Code 1915, § 1953; » ANNOTATIONS 


C.S. 1929, § 40-182; 1941 C 7-1951; 1953 
Comp., § beh 51. PRB a8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


Bracketed material. — The bracketed material was Jur. 2d Drains and Drainage Districts §§ 48, 49.; 
inserted by the compiler and is not part of the law. 28 C.J.S. Drains § 15 et seq, 


73-7-52. [Commissioners are public officers; presumptions. ] 


Commissioners of drainage districts are hereby declared to be public officers. The presumption 
shall be in favor of the regularity and validity of all their official acts: Whenever any report of 
the commissioners of any drainage district or any part of said report is contested, remonstrated 
against or called in question, the burden of proof shall rest upon the contestant, remonstrant or 
questioner. 


History: Laws 1912, ch. 84, § 78; Code 1915, § 1954; Bracketed material. — The bracketed material was 
C.S. 1929, § 40-183; 1941 Comp., § 77-1952; 1953 inserted by the compiler and is not part.of the law. 
Comp., § 75-20-52. 


73-7-53. [Owners of land; bt vies e use of drains; eminent domain. ] 


The owner of any land that han been assessed for the cost.of the construction of any ditch, drain 
or watercourse, as herein provided, shall have the right to use the ditch, drain or watercourse as 
an outlet for lateral drains from said land; and if said land is separated from the ditch, drain or 
watercourse by the land of another or others, and the owner, thereof shall be unable to agree with 
said other or others as to the terms and conditions on which he may enter their lands and con- 
struct said drain or ditch, and [then] he may acquire a right-of-way therefor by condemnation as 
hereinafter prayuies by the provisions of Section 73-7-56 NMSA 1978. 


History: Laws 1912, ch. 84, ‘ 79; Code 1915, § 1955; | . - ANNOTATIONS 


H 1 
eda emai tPA HOM, 8.2% 1953; bbs Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


Bracketed material. — The bracketed-material was Jur, 2d Drains and Drainage Districts § 33. 
inserted by the compiler and is not part of the law. 28 C.J.S. Drains § 59; 94 C.J.S. Waters §§ 349, 350. 


73-7-54. [Assessments; confirmation conclusive of regularity:]»:- 


The collection of any assessments made by the commissioners for construction and confirmed by 
the court, shall not be restrained or obstructed by reason of any omission, imperfection or defect 
in the organization of any district or in the proceedings occurring prior to the order confirming the 
assessments of benefits, but’such order shall be conclusive as to the regularity of all proceedings 
relating to the assessments of benefits unless appealed from within RAY days after the aE of 
such order. 


History: Laws 1912, ch. 84, § 80; Code 1915, § 1956; Bracketed material, == The bracketed material was 
C.S. 1929, § 40-185; 1941 Comp., § 77-1954; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-20-54. 1h pies 
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73-7-55 SPECIAL DISTRICTS ; 73-7-56 


ANNOTATIONS _28-C.J.S. Drains §.102. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am, 
Jur. 2d Drains and Drainage Districts §§ 39, 46. 


‘ 


73-7-55. [Obstruction of drains; bridges. | 


No person, firm, county or corporation, or other municipal corporation, shall sink, set or drive 
any post, pillars or piling in any of the drains or ditches constructed under the provisions of this 
article for the purpose of erecting any bridge, trestle or covering over orsacross any such drain or 
ditch. All supports for any such bridges shall be entered or placed on the banks of such drain or 
watercourse so as not to obstruct the flow of water therein. No person taking water for any pur- 
pose, from any drain or ditch, constructed under the provisions of this article, shall take said water 
in such manner as to obstruct the flow of water in, or in any way diminish the efficiency of, said 
drain or ditch. Any person who shall violate any of the foregoing provisions of this section or who 
shall place logs, brush or any other like substances, or fell trees into them, which will obstruct the 
flow of water in any of the drains or watercourses constructed in whole or in part under the provi- 
sions of this article, or in any stream which will flow through such improvement, and any public 
officer or any employe [employee] who shall fail or refuse to perform any of the duties required by 
this article, shall be deemed guilty of a misdemeanor, and shall he, Hable for all damages caused 
thereby. 


History: Laws 1912, ch. 84, § 81; Code 1915, § 1957; ANNOTATIONS 

Ss. -186; ¥ -1955; 19538 . 
Cathe Sg Sig tes) OD oe 71 - Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 

°9 e . . . . 

Bracketed material. — The bracketed material was Jur. 2d Drains and Drainage Districts § 33. 
inserted by the compiler and is not part of the law. Obstruction or diversion of, or other interference with, 

Compiler's notes. — The 1915 Code substituted "this flow of surface water as taking or damaging property 
article" for "this act." Laws 1912, ch. 84. § 81 was codified within constitutional provision against taking or damag- 
as Code 1915, ch. 31, art. 1, now compiled as 73-6-1 to 73- ing without compensation, 128 A.L.R. 1195. 
6-17, 73-6-25 to 73-6-44, 73-7-1 to°73-7-24, 73-71-37; 73-7- Liability for damages from obstruction of stream by de- 
38 and 73-7-40 to 73-7-56 NMSA 1978. | bris or waste, 29-A.L.R.2d 447: 

Cross references. — For general prohibition of inter- Municipality's liability for damage resulting from ob- 
ference with use of water, see 72-8-3 NMSA 1978. ” ' struction or clogging of drains or sewers, 59 A.L.R.2d 281. 


28 C.J.S. Drains § 78; 93 C,J.S. Waters §§ 15, 20. 


73-7-56. Rightsofiway: eninent domain by individuals; eminent 
domain for construction. 


Any person, firm, corporation or association may exercise the right of eminent domain to take 
and acquire property and [a] right-of-way for the construction, maintenance and operation of a 
drainage ditch, which shall be located as to do the least damage to private property consistent 
with its proper use and construction, such property and right-of-way shall be acquired in the man- 
ner provided by the Eminent Domain Code [42A-1-1 through 42A-1-33. NMSA 1978]. 


History: Laws 1912, ch. 84, § 82; Code 1915, § 1958; of a drainage district and does not violate N.M. Const., 
C.S. 1929, § 40-187; 1941 Comp., § 77-1956; 1953 art. IV, § 16, which prohibits more than one subject to be 
Comp., § 75-20-56; Laws 1981, ch. 125, § 57. embraced in a bill. In re Dexter-Greenfield Drainage Dist., 

Bracketed material. — The bracketed material was 1915-NMSC-097, 21 N.M. 286, 154 P. 382. 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 

The 1981 amendment revised the section heading, Jur, 2d Drains and Drainage Districts § 5. 
substituted "property and" for "land" following "acquire" ’ Right of owner of land not originally taken or purchased 
near the beginning of the section, substituted "property" as part of adjacent project to recover, on enlargement of 
for "land" following "such" near the end of the section and project to include adjacent land, enhanced value of prop- 
substituted "the Eminent Domain Code" for "law for the erty by reason of proximity to original land, 95 A.L.R.3d 
condemnation and taking of private property in the state 752. 
of New Mexico for railroads, telegraph and telephone and 28 C.J.S, Drains §§ 56, 78. 
other public uses and purposes" at the end of the section. 

ANNOTATIONS 


Section is limited in its application to such persons 
as have been assessed for the cost of construction of works 
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73-8-1 DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 73-8-1 


ARTICLE 8 


Drainage Districts Within Federal Reclamation Projects 


Sec. Sec. ; 

73-8-1. Organization of districts. 73-8-32. Expense levy; power of constructing system; 

73-8-2. Petition; filing; contents; publication of notice. rights-of-way; state land. 

73-8-3. Publications; language; time and manner. 73-8-33. Compensation and expenses of directors and 

73-8-4. Hearings; boundaries; election divisions; manda- president; offenses; penalty. 

mus. 73-8-34. Incurrence of unauthorized debt prohibited. 

73-8-5.. District officers. ) 73-8-35. Changing boundaries; effect. 

73-8-6. Number of directors and election divisions. 73-8-36. Petition for inclusion of adjacent land; acknowl- 

73-8-7. Notice of election; publication. edgment. 

73-8-8. Conduct of elections. 73-8-37. Notice of hearing on petition to include lands; 

73-8-9, Majority and plurality. contents; expenses. 

73-8-10. Providing ballots. 73-8-38. Hearing; procedure; effect. 

73-8-11. "Resident freeholder" defined. 73-8-39. Requiring payment.of pro. rata share of prior 

73-8-12. Canvass of votes of first election; order. costs. — 

73-8-13. Biennial election date. _73-8-40. Rejection or acceptance of petition to include 

73-8-14. Official oaths. . lands; orders. 

73-8-15. Directors! offices; conduct of elections after or- 73-8-41. Filing certified copy of order including land, 
ganization. — with map; effect. 

73-8-16. Chairman of election board; oath of judges; vot- 73-8-42. Recording petition in minutes of board; eviden- 
ing hours; certification of returns. tial value. 

73-8-17. Canvass of returns after organization. 73-8-43. Powers of fiduciaries. 

73-8-18. Statement of election results; filing; content; 73-8-44. Revising election divisions and precincts after 
certificates of election; filling board vacan- including more land. 
cies. é 73-8-45. Excluding land. 

73-8-19. Duties of directors; contracts with United 73-8-46. Petition for exclusion of land after organization. 
States; deposit of bonds; contract assess- 73-8-47.. Publication of notice of hearing on exclusion of 
ments. [ land; contents; expenses. 

73-8-20. Meetings of directors; records; inspection by 73-8-48. Hearing on petition for exclusion of land. 
elector or federal agent; entry on lands; 73-8-49. Order for denial or approval of exclusion of land. 
eminent domain. 73-8-50. Filing order of exclusion and new plat; effect. 

73-8-21. Title and management of property. 73-8-51. Revising election divisions and precincts after 

73-8-22. Powers of board; judicial notice of district orga- exclusion of land. 
nization. 73-8-52. Dissolution of district; petition; election; restric- 

73-8-23. Elections on bond issues and federal. contracts; , tions. 
conduct; terms of bonds. 73-8-53. Canvass of vote; declaration of dissolution; fil- 

73-8-24. Assessments for bond interest and installments. ; ing. 

73-8-25. Drainage works constructed by United States; 73-8-54. Special actions for validation of proceedings of 
determining benefits and damages; annual board, 
assessment. 73-8-55. Petition for validation of board proceedings; con- 

73-8-26. Certification of amounts to be assessed. tents. 

73-8-27. Duties of county assessor relating to district. 73-8-56. Hearing on petition for validation of board pro- 

73-8-28. Assessment rates to be fixed by commissioners ceedings. 
of county where district office is located. 73-8-57. Demurrers and answers to petition for valida- 

73-8-29. Ex-officio district treasurer; functions; duties of tion of board proceedings. 
treasurers of counties within district. 73-8-58. Consideration and judgment on petition to vali- 

73-8-30. Application of general revenue laws. date board proceedings. 

73-8-31. Warrants; restrictions on issuance and pay- 73-8-59. "District" defined. 
ment; register. 73-8-60. Construction. 


73-8-1. [Organization of asatrintsl 


’ Whenever a majority of the resident freeholders owning one-third in area of the lands, or evi- 
dence of title to lands so owned, within the limits of any federal reclamation project in the state 
of New Mexico shall desire to provide for the drainage of such lands or of any portion thereof, 
they may propose the organization of a drainage district under the provisions of this act [73-8-1 
through 73-8-60 NMSA 1978]. 

Such drainage districts may’be formed in order to cooperate with the United States govern- 
ment in effecting and carrying out the purposes of this act through the construction of drainage 
works necessary to maintain the irrigability of lands within any such district, or for the purchase, 
extension, operation or maintenance of constructed works necessary for such purposes or for the 
assumption as principal or guarantor of indebtedness to the United States on account of the drain- 
age of such district lands. 
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73-8-2 SPECIAL DISTRICTS ILA; 73-8-3 


Districts so organized shall be empowered to take any and all action necessary to effectuate the 
purposes of this act.’ 


History: Laws 1917, ch. 22, § 1; C.8. 1929, § 40-201; | ANNOTATIONS 


1941 Comp., § 77-2001; 1953 Comp., § 75-21-1, 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R, and C.J.S. references, — 25 Am. 
inserted by the compiler’and is not part of the law. Jur. 2d Drains and Drainage Districts § 34; 45 Am. Jur. 2d 
Irrigation §§ 86 to 91. 


Compiler's notes, — The words "this act" in this sec- ; bah : ee 
tion refers to Laws 1917, ch. 22, §§ 1 to 60, now compiled Right of owner of land within reclamation project in 


as 73-8-1 to 73-8-60 NMSA 1978, which was enacted to respect of which a water right was allowed upon applica- 
further New Mexico landowners' participation in federal tion pursuant to Reclamation Act to a perpetual right be- 
projects authorized by 43 U.S.C, § 371 et seq yond the control of the federal government for a sufficient 
ft HOfaL t font amount beneficially to irrigate the land, 115 A. L.R. 1320, 

67 A.L.R.3d 914. 


28 C.J.S. Drains § 8; 94 C.J.S. Waters § 333. 


73-8-2. [Petition; filing; contents; publication of notice.] 


For the purpose of establishing a drainage district under this act [73-8-1 through 73-8-60 NMSA 
1978] a petition shall be filed with the board of county commissioners of the county wherein is 
embraced the largest acreage of the proposed district; such petition shall state the purposes of 
the proposed organization, shall contain a general description of the boundaries of the proposed 
drairiage district, the name proposed for such district, and shall designate a committee: composed 
of three of the petitioners to present such petition to such board of county commissioners, shall 
contain a prayer that said board shall define and establish the boundaries of the proposed drain- 
age district and submit the question of the organization of same to a vote of the qualified electors 
resident within the proposed district; such petition shall be signed by a majority of the resident 
freeholders within the proposed district, who shall be the owners in, the aggregate of one-third of 
the total area of lands within the proposed district belonging to the resident freeholders within 
such district. 

Notice of the filing of such petition with the board of county commissioners shall be published 
once each week for four successive weeks in some newspaper of general circulation printed and 
published in each county wherein shall be situate any lands proposed to be embraced in any such 
district, which notice shall set forth the substance of such petition and the time and place when 
the:same will be acted upon by said board of county: commissioners, which time may be at any 
regular meeting or at any special meeting of such board called for such purpose. 


History: Laws 1917, ch. 22, § 2; C.S, 1929, § 40-202; Cross references. — For provisions oe publication of 
1941 Comp., § 77-2002; 1953 Comp., § 75-21-2. notice, see Chapter 14, Article 11 NMSA 1978. 
Compiler's notes. — The words "this act" refers to 
Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to , ANNOTATIONS 
73-8-60 NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 


Jur, 2d Drains and Drainage Districts § 37. 


73-8-3. [Publications; language; time and manner.] 


The publication required by the preceding section [73-8-2 NMSA 1978] and all publications re- 
quired by this act [73-8-1 through 73-8-60 NMSA 1978] shall be made in both English and Spanish 
and in every instance the last publication, shall be made not less than three days before the time, 
fixed by such publications for the taking of action therein mentioned; and.all publications:shall be 
made for the time and in the manner prescribed in said preceding section. 


History: Laws 1917, ch, 22, § 3; C.S. 1929, § 40-203; .. Compiler's notes. — The words ."this act" refers to 
1941 Comp. ns 8 77- 2003; 1953 Comp.  § 75- 21-3, Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73- 8- 1 a 
rea 8-60 NMSA 1978. 
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73-8-4 DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 73-8-5 


73-8-4. [Hearings; boundaries; election divisions; mandamus. ] 


Upon the hearing had by the board of county commissioners upon such petition pursuant to 
the publication of notice thereof as'aforesaid, if it shall appear to the board that notice of hearing 
upon such petition has been published as herein required, that the petition has been signed by 
the requisite number of petitioners owning the prescribed acreage of lands within the district as 
designated by: this act [73-8-1 through 73-8-60 NMSA 1978], the commissioners shall then pro- 
ceed to fix, establish and define the boundaries of the proposed drainage district. The board may 
adjourn such hearing from time to time, not exceeding three weeks in all, and shall by final order 
duly entered fix, establish and define the boundaries of such proposed drainage district as finally 
determined: provided, the board shall not modify the boundaries proposed in the petition so as 
to change the objects of such petition, or so as to exempt from the operation of this act any land 
within the proposed boundaries susceptible of being drained by the same system of drainage ap- 
plicable to other lands in such proposed drainage district; nor shall any land which will not in the 
judgment of the board be benefited by such proposed drainage system, be included in such drain- 
age district if the owner thereof shall make application at such hearing for the exemption of such 
land; and provided, further, that contiguous lands not included in the proposed drainage district 
as described in the petition may, upon application by the owner or owners thereof, be included in 
such district upon such hearing. 

When the boundaries of any such proposed drainage district shall have been determined as 
aforesaid the board of county commissioners shall forthwith make and enter an order allowing the 
prayer of the petition, fixing, establishing and defining the boundaries of the proposed district as 
aforesaid, and designating the name of such proposed district; such order shall call an election of 
the qualified electors of said proposed district to be held for the purpose of determining whether 
such proposed district shall be organized under the provisions of this act and in such order shall 
submit the names of one or more persons from each of the divisions. of said proposed district as 
hereinafter provided, to be voted for as directors therein; and for the purpose of such election shall 
divide said proposed district into divisions, in number as hereinafter designated, as nearly equal 
in size as may be practicable, and shall provide that one qualified elector resident within each of 
said divisions shall be elected as a member of the board of Snes of said proposed district by the 
qualified electors of the whole district. 

Each of such divisions shall constitute an election precinct and three judges shall be appointed 
for each of such precincts, one of whom shall act as clerk of said election. At the first election 
herein provided for such judges shall be appointed by the board of county commissioners and for 
all sticcéeding elections provided for under this act such judges shall be appointed by the board of 
directors of said district. All such judges shall be qualified electors under the provisions of this act. 

Provided, that upon the hearing of the aforesaid petition the board of county commissioners shall 
disregard any informality therein; and in case they deny same or dismiss it because of noncompli- 
ance with any of the provisions of this act, which shall be the only reasons authorizing such refusal 
or dismissal, the board shall state in writing and in detail the reasons for such action, which shall 
be entered in full ‘upon the minutes of the’ board; and in case such reasons are not well founded a 
writ of mandamus shall, upon proper application, issue out of the district court‘of the county where 
such petition is presented compelling the board to.act in compliance with this act. Such writ shall be 
heard within not less than five nor more than twenty days from the date of its issuance. 


History: Laws 1917, ch. 22, § 4; C.S. 1929, § 40-204; Cross references. — For writ of mandamus, see Chap- 
1941 Comp., § 77-2004; 1953 Comp., § 75-21-4. ter 44, Article 2 NMSA 1978. 


73-8-5. [District officers. | 


The officers of any such district shall consist of the directors, a secretary and a treasurer. A 
member of the board of directors shall be elected by such board as president. 


History: Laws 1917, ch. 22, § 5; C.S. 1929, § 40-205; Bracketed material. ~ The bracketed material was 
1941 Comp., § 77-2005; 1953 Comp., § 75-21-5. inserted by the compiler and is not part of the law. 
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73-8-6 SPECIAL DISTRICTS = ‘ 73-8-8 


73-8-6. [Number of directors and election divisions. | 


The directors and divisions of drainage districts under this act [73-8-1 through 73-8-60 NMSA 
1978] shall be in number, for districts having an area of twenty-five thousand acres or less, 3; for 
districts having an area of more than twenty-five thousand acres and less than fifty thousand 
acres, 5; for districts having an area of more than fifty thousand acres :and less than seventy-five 
thousand acres, 7; and for districts having an area of seventy-five thousand acres or more, 9. 


History: Laws 1917, ch. 22, § 6; C.S. 1929, § 40-206; Compiler's notes, — The words "this act" refers to 


1941 Comp., § 77-2006; 1953 Comp., § 75-21-6. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-8-7. [Notice of election; publication.]. 


Upon entry of the orders aforesaid the board of county commissioners shall thereupon cause 
to be published as by this act [73-8-1 through 73-8-60 NMSA 1978] provided, a notice embodying 
the substance of such orders, fixing the time and place for such election and setting forth the mat- 
ters to be submitted to a vote of the electors, which notice shall be signed by the chairman of such 
board and attested by the county clerk, 


History: Laws 1917, ch. 22, § 7; C.S. 1929, § 40-207; Cross references. — For method of publication pro- 
1941 Comp., § 77-2007; 1958 Comp. « § 75-21-77, vided by this act, see 73-8-2 and 73-8-3 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


W. 


73-8-8. [Conduct of elections. | 


At such election and at.all elections held under the provisions of this act [73-8-1 through 73-8- 
60 NMSA 1978] all resident freeholders who are the owners of land within the proposed drainage 
district, or of evidence of title to such lands, who are qualified electors under the general election 
laws of the state, shall be entitled to vote and none others. Insofar as applicable the general elec- 
tion laws of the state, except requirements for registration, and except as.in this act otherwise 
provided, shall govern.all elections under this act. 

The ballots to be used and cast at the election held for the purpose of voling upon the question of 
the formation of such proposed district.shall be substantially in the following form: "Drainage Dis- 
trict .. Yes" and "Drainage District .. No," or words equivalent, thereto; each qualified elector may 
vote for one director from each division, and shall indicate his vote by placing a marginal cross 
upon the ballot for or against any question submitted or name voted upon, and opposite thereto, at 
any election held under this act. At the election for the formation of any such drainage district and 
at any subsequent election for directors at which other questions shall be simultaneously submit- 
ted, separate ballots for the election of directors shall be used. In such event such separate ballots 
for the election. of directors.shall be substantially as follows: 


"FOR DIRECTORS FOR | DISTRICT" 
(inserting name of district.) | 
"For Director from Division No. 1, 


(the name of the person voted for to be 
inserted by the voter.) 
"For Director from Division No. 2, 
(the name of the person voted for to be 
inserted by the voter.) 
and serially thereafter to the number of directors to be chosen. 
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73-8-9 DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 73-8-12 


History: Laws 1917, ch. 22, § 8; C.S. 1929, § 40-208; ©. Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2008; 1953 Comp., § 75-21-8. _ Laws 1917, ch.\22, §§.1 to.60, now compiled, as 73-8-1 to 
Bracketed material. — The bracketed material was . 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. Cross references. — For definition of hig rah free- 
6 holdey," see 73-8-11 NMSA 1978, 
For: general election laws, see Chapter 1 NMSA 1978. 


73-8-9. | [Majority wind plurality.) 


At all elections:held under the provisions of this act (73-8 8. 1. through’ 73-8-60. NMSA 1978] if.a 
majority of all the votes cast by the qualified electors shall be in the affirmative upon any proposi- 
tion:submitted to a vote, other than the election of directors, such proposition shall be declared to 
be carried, and at all elections for directors the persons receiving the highest number of votes cast 
by the qualified electors of the district shall be declared to be elected. 


History: Laws 1917, ch. 22, § 9; C.S, 1929, § 40-209; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2009; 1953 Comp., § 75-21-9. Laws 1917, ch, 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978, * 


inserted by the compiler and is not part of the law. 


73-8-10. [Providing ballots. ] 


For the first.election to be held under the provisions of this act (73- 8-1 through 73-8-60 NMSA 
1978] requisite ballots shall be provided under the direction of the board of county commissioners; 
and at all:elections subsequent to the organization of any such district all such ballots shall be 
provided by the district. 


History: Laws 1917, ch. 22, § 10; C.S. 1929, § 40-210; Compiler's notes, — The words "this act" refers «to 


1941 Comp., § 77-2010; 1953 Comp., § 75-21-10. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 


Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. . ' 


73-8-11. [Resident freeholder" defined.] 


Any person residing within any county in which any portion of a drainage district or proposed 
drainage district shall lie, and who is the owner of agricultural land within the limits of the dis- 
trict shall, for the purposes oe this act [73-8-1 through 73-8- 60 NMS 1978], be considered a resi- 
dent freeholder. 


History: Laws 1917, ch. 22, § 11; C.S. 1929, § 40-211; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2011; 1953 Comp., § 75-21-11. Laws 1917, ch. 22, §§ 1 to 60, now SS as 73- 8-1 to 
' Bracketed material. — The bracketed’ material was 73-8-60 NMSA 1978. 


inserted by. the compiler and is not part of the law, 


73-8-12.' [Canvass of votes of first election; eraend 


On ‘the second! Monday next succeeding the first eldtelon [election] Sects for im this»act [73- 
8-1 through 73-8-60 NMSA 1978], the board of county commissioners shall meet and Bpoueed to 
canvass the votes cast at such election and declare the result as by this act provided. 

If it shall:appear that the proposition for the formation of the proposed district has received ‘a 
majority of the votes cast as’ hereinbefore provided, said board shall by an order entered upon its 
minutes declare the proposed drainage district, under the name and style theretofore designated, 
as having been duly created, established and organized, and in’said order shalliset forth the names 
of the persons found to have been duly elected directors as aforesaid. The board shall cause a 
copy of such order, together with’a plat of said district, duly certified by the county clerk, to be 
immediately filed for record in the office of the county clerk of each county in which any portion 
of such lands shall be situate; and no board of county commissioners of any county wherein shall 
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73-8-13 SPECIAL DISTRICTS at 73-8-15 


be included any portion of such district.shall, after the date of the organization of such district, 
allow another district to be formed including any of the lands of such district without the consent 
of the board of directors thereof; and from and after the date of such filing the organization of such 
district shall be deemed to be complete, and the officers so as aforesaid elected shall immediately 
enter upon the discharge of the duties of their respective offices upon qualifying in accordance - 
with law and shall hold such offices respectively until their successors are elected and qualified. 

For the purpose of the first election hereinbefore provided for, if in the judgment of the board of 
county commissioners it is necessary so to do, such board may establish election precincts and poll- 
ing places in addition to the number hereinbefore prescribed, and define the boundaries thereof, 
and such precincts may thereafter be changed by the board of directors of such district. In event of 
additional election precincts and polling places being designated as aforesaid, judges of election for 
each such precinct shall be appointed; one of whom shall act:as clerk of election. 


History: Laws 1917, ch. 22, § 12; C.S. 1929, § 40-212; Compiler's notes. — The words "this act" refers to 


1941 Comp., § 77-2012; 1953 Comp.,.§ 75-21-12. Laws 1917, ch. 22, §§ 1 to 60, now compiled as Lert 8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. ret 


inserted by the compiler and is not part of the law, 


73-8-13. [Biennial election date.] 


Regular elections of any such district shall be held on the first Tuesday after the first Monday of 
December of each second calendar year following the first election hereinbefore provided for. 


History: Laws 1917, ch. 22, § 13; C.S. 1929, § 40-213; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2013; 1953 Comp., § 75-21-13. inserted by the compiler and is not part of the law. . 


73-8-14. [Official oaths.] 


Within ten days after receiving the certificates of election all officers shall take and subscribe 
the official oath and file the same in the office of the county clerk of the county wherein the organi- 
zation was effected and immediately thereafter shall assume the duties of their respective offices. 


History: Laws 1917, ch. 22, § 14; C.S. 1929, § 40-214; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2014; 1953 Comp., § 75-21-14. inserted by the compiler and is not part of the law. 


73-8-15. [Directors' offices; conduct of elections after organization.| 


The offices of the board of directors shall be located in the county where the organization is ef- 
fected. 

Fifteen days prior to any election held under the provisions of this act (73-8-1 through 73-8- 60 
NMSA 1978], subsequent to the organization of the district the secretary of such district shall 
cause to be posted in three public places in each precinct notices setting forth the time and place 
of holding the election and shall also post a general notice of the same in the office of the board: 
Prior to the time for the posting of such notices the board shall name from the qualified electors of 
each precinct three judges, one of whom shall act as clerk, who shall constitute a board of election 
for each such precinct. Should the board fail to. name election judges as aforesaid, or should the 
persons appointed by the board of directors or any thereof fail to attend at the opening of the polls 
on the morning of the day fixed for any.election, the qualified electors of the precinct present at the 
hour fixed for the opening of the polls.may elect person [persons] qualified as aforesaid to act in 
the place of any absent member of any such board. In its order calling any election the board shall. 
designate the hour sald, the place of each precinct where: the election shall be held. 


History: Laws 1917, ch. 22, § 15; C.S. 1929, § 40-2157 Compiler’ s ndteer — The words "this act" refers to 


1941 Comp., § 77-2015; 1953 Comp.,.§ 75-21-15. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 
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73-8-16 DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 73-8-18 


73-8-16. [Chairman of election board; oath of judges; voting hours; 
certification of returns.] 


One of the judges shall be chairman of the election board. Before entering upon the discharge of 
their duties election judges shall take an oath for the faithful performance of their duties as such 
in the manner prescribed by the general election laws of the state. 

» The polls shall be opened at nine o'clock in the morning of the day fixed for any such election 
and shall be kept open until six o'clock p.m. of the same day. Immediately following the closing of 

the polls the clerk of the board of election shall forthwith transmit the returns duly certified by the 
election judges to the secretary of the board of directors of the district. 


History: Laws 1917, ch. 22, § 16; C.S. 1929, § 40-216; Cross. references, — For oath of office of election 
1941 Comp., § 77-2016; 1953 Comp. » § 75-21- 16. judges, see 1-2-7 and 1-11-16 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and ‘is not part of the law. 


73-8-17. [Canvass of returns after organization.] 


On the first Monday after any election other than the first election herein provided for, the board 
of directors shall meet at the office of the district and canvass the returns. If at such time it shall 
appear that returns from any precinct have not been received the canvass shall be postponed from 
day to day until same have been received or until six postponements have been had. The canvass 
shall be made publicly and the result thereof shall be formally declared by the board of directors 
and entered upon its minutes. 


History: Laws 1917, ch. 22, § 17; C.S. 1929, § 40-217; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2017; 1953 Comp., § 75-21-17. inserted by the compiler and is not part of the law. 


73-8-18. [Statement of election results; filing; content; certificates of 
election; filling board vacancies. ] 


As soon as the result of any election has been, declared the secretary of the board of directors 
shall prepare and file with the county clerk of the county in which the office of the district is lo- 
cated a statement showing: first, a copy of the publication notice of the election; second, the names 
of the judges of election; third, the total number of votes cast in the district and in each precinct 
thereof; fourth, the names of the persons voted for; fifth, the number of votes cast in each precinct 
for each of such persons; sixth, the names of the persons declared elected; seventh, the number of 
votes cast in each precinct for and against any question submitted to a vote other than the election 
of directors; eighth, the declared result of the vote upon any such question. 

The secretary shall immediately execute and deliver to each elected director a certificate of elec- 
tion signed by such secretary and authenticated with the seal of the board. 

In case of a vacancy in the board of directors by death, removal or inability from any cause prop- 
erly to discharge the duties of the office, such vacancy shall be filled by appointment made by the 
remaining members of the board, and upon their failure to make such appointment within thirty 
days after such vacancy occurs then upon petition by five qualified electors of said district, the 
board of county commissioners of the county wherein the office of the board is situate shall fill any 
such vacancy. Any director appointed’as above provided shall hold his office until the next seins 
election of such district and until his successor is elected ‘and qualified. 


History: Laws 1917, ch. 22, § 18; C.S. 1929, § 40-218; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2018; 1953 Comp., § 75-21-18. inserted by the compiler and is not part of the law. 
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73-8-19 ‘SPECIAL DISTRICTS © 3: VALAS 73-8-20 


73-8-19. [Duties of directors; contracts with United heer eas of 
bonds; contract assessments.] ~~ (0 © 


The directors, having duly qualified, shall organize the board ‘by the'election of a president as 
hereinbefore provided and shall:appoint a secretary. Theboard shall also adopt a sealeand shall 
manage and conduct the affairs and business of the district, make and execute all necessary con- 
tracts, employ such agents, attorneys, ‘officers and employees as:may be ‘required, ‘and prescribe 
their duties; and shall establish bylaws, rules and regulations for the government of the affairs of 
the district: and for the management, control, operation and maintenance of the system; and such 
board shall generally perform all such acts:as'shall be necessary fully to carryout the purposes of 
this act [73-8-1 through 73-8-60 NMSA 1978]. 

Said board may also enter into any obligation or contract with the United States for the con- 
struction, operation and maintenance of drainage works, and for the purpose of fully carrying into 
effect the purposes of this act, including drainage of district, lands, or for the assumption asi princi-. 
pal or guarantor of indebtedness to the United States on account of the drainage of district lands. 

In case contract shall be made with the United States as herein provided, bonds of the district 
may be deposited with the United Statesat ninety-five percent of their par value, to the amount 
to be paid by the district.to the United States under any such contract, the interest on such bonds 
not to exceed six percent per annum and such interest to be provided for. by assessment and levy 
and regularly paid to the United States to be applied as provided for in such contract. If bonds of 
the district are not so deposited, it shall be the duty of the board of directors to include as part of 
any levy or assessment provided for by law, an amount sufficient to meet each year all payments 
accruing under the terms of any such contract. 


History: Laws 1917, ch. 22, § 19; C.S. 1929, § 40-219; te references.. — For election of president by 
1941 Comp., § 77-2019; 1953 Comp., § 75-21-19. board, see 73-8-5 NMSA 1978. 
Bracketed material. — The bracketed material was For special action to validate proceedings authoriz- 
inserted by the compiler and is not part of the law. ing contracts with United States, see 73-8-54 to 73-8-58 
NMSA 1978. 


73-8-20. [Meetings of directors; records; inspection by elector or federal 
agent; entry on lands; eminent domain. ] 


The directors shall hold quarterly meetings on the first Tuesday in Tnaies April, aly. eel 
October, and-such special meetings as may be required for the proper transaction of the business. 
Calls for special meetings shall be made by the president. or a majority of the directors. Meetings 
of the board shall be public: and a majority of the board shall.constitute a quorum for the transac- 
tion of business; All records of the board shall be open to inspection by any qualified elector during 
business hours. Such boards [board] of directors or the secretary thereof shall.at any time allow 
any officer or agent of the United. States, when ‘acting under the order of the secretary of the inte- 
rior, to have access to all books, records and:vouchers of the district which are in the posezegion or. 
under:the control of the'secretary or of the board. 

The board, its agents and employees, shall have the right to entier upon any Mua in sas district 
and make surveys and to locate any canals or open or close drainage conduits. The board shall also 
have the right to acquire by purchase or condemnation all lands, rights-of-way, franchises, canals, 
ditches and other water conduits or other property necessary for the use of the district or for the 
construction, use, maintenance, repair or improvement of its canals, ditches or other conduits or 
drainage works or for the enlargement or extension thereof. 


History: Laws 1917, ch. 22, § 20; C.S. 1929, § 40-220; Cross references, — For general condemnation atat- 
1941 Comp., § 77-2020; 1953 Comp., § 75-21-20. utes, see Chapter 42A NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


\ 
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73-8-21 DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 78-8-23 


73-8-21. [Title and management of property. ] 


The title to all,property acquired under the provisions of this chapter [78-8-1 through 73-8-60 
NMSA 1978] shall immediately and by operation of law vest in such drainage district, in its cor- 
porate name, and shall be held by such district in)trust for, and is hereby dedicated and set apart 
for the uses and purposes set.forth in this act [73-8-1 through, 73-8-60 NMSA 1978] and shall be 
exempt from all taxation; and said board is authorized and empowered to hold, use, acquire, man- 
age, occupy and possess, said.property as herein provided: provided, further, that any property 
acquired by the district may be conveyed to the United States insofar as the same may be needed 
for the construction, operation and maintenance of works by the United States for the benefit of 
the district under any contract that may be entered into by the United States pursuant to this act. 


History: Laws.1917, ch. 22, § 21; Cs. 1929, § 40-221; _ Bracketed material, — The bracketed, material was 
1941 Comp., § 77-2021; 1953 Comp., § 75-21-21. inserted by the compiler and is not part of the law. 


73-8-22. [Powers of board; judicial notice of district organization.] 


Said board shall be authorized'to make conveyances or assurances for all property acquired. by 
it under the provisions of this act [73-8-1 through 73-8-60 NMSA 1978] in the name of the district 
to and for the purposes herein expressed, to institute and maintain all actions and proceedings or 
suits at law or in equity necessary or proper for fully carrying out the provisions of this act or to 
enforce, maintain, protect or preserve any or all rights, privileges and immunities created by this 
act or acquired in pursuance hereof. In all courts, actions, suits or proceedings, the board may sue, 
appear or defend in person or by attorneys and in the name of the district. Judicial notice shall 
be taken in all actions, suits and judicial proceedings in any court. of this state of the organiza- 
tion and. existence of any drainage district of this state organized hereunder, from and after the 
filing;in the office of the county clerk of a copy of the order by the board of county commissioners 
as hereinbefore provided for; and a certified copy of such order shall be prima facie,evidence of the 
regularity, and legal sufficiency, of all acts, matters and proceedings therein recited and. set forth; 
and any such drainage district the legality or regularity of the formation or organization whereof 
shall not be questioned by proceedings in quo warranto within one year from the date of the filing 
of such copy of such order, shall.be conclusively deemed to be a legally and regularly organized and 
established.and existing drainage district within the meaning of this act and-its due andjlawful 
formation and organization shall.not thereafter, be questioned in any action, suit or proceeding, 
whether brought under the provisions of this act or otherwise. 


ahem yen 1917, ch. 22, § 29; ©. S, ‘1929, 5 40- 999; Orcas afore: — For proceedings in quo warranto, 
1941 Comp., § 77-2022; 1953 Comp. « § 75-21-22, see Chapter 44, Article 3 NMSA 1978. 
Bracketed material, — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 
Compiler's notes, — The words,"this chapter" refers ) om. Jur. 2d; ALR. and CikiS. references. — Estop- 
{ $ ° 9 eLWe eee —— p 
to Laws 1917, ch. 22, ao compiled oe Article 8 of Chap- _» -pel to rely on statute of limitations, 24 A.L,R.2d 1413. 
ter 73, NMSA 1978. ; 28 C.J.S. Drains § 15 et seq. 


‘ 


73-8-23. [Elections on bond issues and federal contracts; ‘conduct; terms 
of bonds. ] 


For the purpose of boristhteetiie or oth eHading or otheribs acquiring necessary rights-of-way, 
franchises, canals, ditches and other water conduits, or other property necessary for the use of the 
district, or for the maintenance, repair or improvement of its canals, ditches or other conduits or 
drainage works, or for the enlargement or extension thereof, or for the assumption of indebted- 
ness to the United States for drainage district lands, or for the purpose of paying the first year's 
interest, if any, upon bonds, if any shall be issued, for and under the purposes of this act: [73-8-1 
through 73-8-60 NMSA 1978] as herein authorized, and otherwise carrying out the provisions of 
this act, the board of directors of any such district shall, as soon after ‘such district has been orga- 
nized as may be practicable, estimate and determine the amount of money necessary to be raised, 
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or amount of indebtedness necessary to be assumed for such purposes, and shall forthwith call a 
special election, under and in accordance with the provisions of this act, at which election there 
shall be submitted in the manner by this act prescribed, the question of whether or not bonds 
of the district shall be issued in the amount determined upon to be necéssary, if any, for deposit 
with the United States, in connection with contract to be entered into with the United States, or 
whether or’not contract shall be entered into with the United States, with or without the deposit 
of bonds as aforesaid, as herein provided or any other of the questions for the purposes aforesaid. 
Notice of such election shall be given as hereinbefore specified, and shall clearly set forth the ques- 
tion or questions to be voted upon, thé amount of bonds, if any, proposed to be issued for the pur- 
pose aforesaid, or the amount of indebtedness proposed to be assumed for the purposes aforesaid 
and the substance of any contract proposed to be entered into with the United States as ‘aforesaid. 
Such election and all similar elections which may be held under the provisions of this act, shall 
be held and the result thereof determined and declared as nearly as possible in conformity with 
the provisions of this act. No informalities in conducting such election shall invalidate same, if the 
election shall have been fairly conducted. 

At the first election provided for in this section the ballots shall contain the words'"Bonds - Yes" 
and "Bonds - No," or "Contract - Yes" and "Contract - No," or appropriate words equivalent thereto, 
or descriptive ofthe question to be voted upon. The same rule shall be followed at any other elec- 
tions which may be held under the provisions of this act [73-8-1 through 738-60 NMSA 1978] at 
which similar questions are submitted to a vote. 

If any such election shall carry in conformity with the provisions of this act in favor of the’ issu- 
ance of bonds for the purposes of this act or for the assumption of the indebtedness to the United 
States for drainage district lands, or in favor of contract being entered into with the United States 
as herein provided, the directors shall immediately cause to be issued bonds as authorized by such 
election, or contract to be entered into with the United States as aforesaid. If bonds are not to be 
deposited with the United States in connection with such contract, bonds need not be issued. 

Bonds, the issuance of which is authorized by the provisions of this act for deposit’ with the 
United States may be of such denominations, may call for the repayment of the principal at such 
times as may be agreed upon between the board and the secretary of the interior, and provide for 
the payment of such rate of interest not exceeding six percent per annum as may be agreed upon 
by said parties; and where contract is made and bonds are not deposited with the United States in 
connection therewith, the contract may call for the repayment of principal at such times as may be 
agreed upon by such parties. Such bonds, if issued, shall be numbered consecutively as ‘issued, and 
shall bear date of the time of their issue: Coupons for the interest shall be attached to each bond, 
bearing the lithographed signature of the president and the secretary. Such bonds shall express 
upon their face that they are issued by authority of this act, stating its title, and date of approval. 

The secretary of the district shall keep a record of all bonds deposited as aforesaid, showing 
their number, date of issue, the date when same are deposited with the United States and the rate 
of interest required to be paid thereon. 

_If contract:is proposed to be made:with the United States in connection with which bonds are 
not to be deposited with the United States, the question to be submitted to the voters at such spe- 
cial election shall be whether contract shall be entered into with the United States. In such event 
the notice of election shall include a statement as to the maximum amount of money payee to 
the United States for construction purposes, exclusive of penalties and interest. 


History: Laws 1917, ch. 22, § 23; C.S. 1929, § 40-223; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2023; 1953 Comp., § 75-21-23. Laws 1917, ch, 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was _ 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. Cross references. — For conduct of elections un- 
der this act, see 73-8-8 to 73-8-11 and 73-8-15 to 73-8-18 
NMSA 1978, 


73-8- 24. [Assessments for bond interest and jasealim sites] 


Should suck bonds be issued under the provisions of this act [73-8-1, Hirth 73-8- 60 NMSA 
1978] for the purposes herein expressed, the same and the interest thereon, and all payments due 
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or to become due the ensuing year.to the United States under any contract between the district 
and the United States, accompanying which bonds of the district have not been deposited with the 
United States as aforesaid, shall be paid by revenue derived from an annual assessment upon the 
real property of the district, and such ta stage i shall be and remain liable to be assessed for 
such payments as herein provided. © 


History: Laws 1917, ch. 22, § 24; C.S. 1929,'§ 40-224; Compiler's notes. oh The words "this act" refers to 


1941 Comp., § 77-2024; 1953 Comp., § 75-21-24. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-8-25. [Drainage works constructed by United States; determining 
benefits and damages; annual assessment.] 


If any drainage district shall contract with the United States for the construction of drainage 
works, it shall be within the powers and the duties of the board of directors on or before Septem- 
ber Ist next preceding the initial payment for such works under contract with the United States, 
to ‘fix and determine the rate or percentage of the benefits from the proposed works for all real 
property within the district to be affected by said works, subject to judicial confirmation as by this 
act [73-8-1 through 73-8-60 NMSA 1978] hereinafter provided. The board shall also assess the 
damages inflicted upon any real property by any such works of the district, and such amount shall 
be deducted from the assessments payable by each owner of the lands damaged, until*compensa- 
tion for the damages shall have been fully made. If the damage shall be found to exceed the ben- 
efits as regards any parcel of real property or any easement, a cash award of the difference shall be 
made. In thus fixing and determining the rate or percentage of benefits and assessing.damages.as 
aforesaid, such board shall determine the amount of money required to meet all obligations and all 
maintenance, operating and current expenses of the district during the ensuing year for properly 
carrying out the purposes of this act, all of which shall be taken into consideration in,determining 
the rate or percentage of benefits and assessing damages as aforesaid; and the amount necessary 
for all of the aforesaid purposes shall thereafter be ascertained and determined by such board 
in like manner on or before September 1st, of each year. The said rate of benefits shall be subse- 
quently used.as.the basis for annual assessment; but such rate may be changed from time to time 
by. the board of directors as new or changing conditions may, in their judgment; require, subject to 
judicial confirmation as aforesaid. Drainage districts organized under this:act, may assess realty 
within the district.boundaries owned by all classes of persons and corporations, to the same extent 
as now permitted by the laws of this. state to gnainage districts. 


rates: Laws 1917, ch. 22, § 25; CS, 1929, §.40-225: Comniler's notes. — The words "this act" refers to 
1941 Comp., § 77-2025; 1953 Comp., § 75-21-25. Laws 1917, ch. 22, §8§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. , Cross references. — For special sctiii to validate as- 


sessment and awards, see 73- 8- 54 to.73-8-58 NMSA 1978. 


73-8-26. [Certification of amounts to be assessed.] 


On or before September 1st.of each year the board of directors of any such district shall certify 
to the board of county commissioners, of the county in which the office of such district is located, 
the aggregate amount of money, required for the purposes aforesaid; the amount required for, the 
payment of.interest upon bonds which may be issued for deposit with the United States and to 
meet payments required to be made under,any. contract with the United States, and the amount 
required for all other purposes under this act [73-8-1 through 73-8-60 NMSA 1978], shall be sepa- 
rately set forth; and the aforesaid certificate shall specify the assessments which are to become due 
for such purposes upon each tract of land within the district subject thereto. Provided, such lands 
as during any given year, shall not be subject to charges under the contract with the United States, 
shall not be assessed during any such year for the purposes of repayment to the United States un- 
der any such contract. And provided further, district lands shall be exempted from taxation, for the 
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purposes of repayment to the United States, in any year when, and to the extent.that, on account 
of seepage or other conditions, the district shall be exempted from repayment to the United States 
for such lands under any auch contract as aforesaid. ) : 


History: Laws 1917, ch, 22, § 26: C.S. 1929, § 40-226; Eeiavilents notes. — The words "this act" refers to 


1941 Comp., § 77-2026; 1953 Comp., § 75-21-26. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-8-27. [Duties of county assessor relating to district.] 


It shall be the duty of the county assessor of any county embracing the whole or a part of any 
drainage district, to assess and enter upon his tax roll each year, the names of the owners, together 
with a description showing the area of each tract of land in any such district of his county, subject 
to.taxation under this act [73-8-1 through 73-8-60 NMSA 1978]. Each such assessor shall deliver 
to the board of county commissioners of his: county a certified list.of all such entries containing 
the information aforesaid, and the assessor of any county in which shall be situated lands within 
the district.other than the county wherein is located the office of the district, shall transmit to the 
county commissioners of the county wherein the office of such district is located a duplicate certi-, 
fied list of the aforesaid lands within his county. Upon receipt by each such assessor.of notice from 
the county commissioners of the levies required to be made by the provisions of this act, he shall 
extend such levies upon his tax roll, to be collected in the same manner as other taxes.: 


History: Laws 1917, ch. 22, § 27; C.S. 1929, § 40-227; Compiler's notes. — The words "this act" refers. to 


1941 Comp., § 77-2027; 1953 Comp., § 75-21-27. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material’ was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-8-28. [Assessment rates to be fixed by commissioners of county 
where district office is located.] | 


Immediately upon receipt of the aforesaid certified list of lands in the district subject to taxa- 
tion hereunder, and of the aforesaid certificate from the board of directors of the district showing 
the total amount of money necessary for the purposes aforesaid and the several assessments as 
aforesaid, the board of county commissioners of the county wherein is located the office of any 
such drainage district, shall separately determine and fix the rate per acre necessary to provide 
the funds requisite to meet interest upon bonds, if any, deposited under this act ['73-8-1 through 
73-8-60 NMSA 1978], and payments required to be made under contract with the United States, 
and also the rate per acre necessary to provide any and all other funds required for the purposes 
of this act, which rates may be increased fifteen percent to cover delinquencies; and the aggregate 
of the amounts required for the aforesaid purposes shall be raised by levy of taxes upon lands 
within the district upon the basis of the rate or percentage of benefits so as aforesaid ascertained, 
fixed and determined by the board of directors of the district as judicially confirmed and modified. 
Thereupon such board of county commissioners shall certify to the board of county commissioners 
of each county embracing any portion of the district, other than the county in which the office of 
the district is located, the rates per acre so as aforesaid determined and fixed. The board of county 
commissioners of each county within which shall be located any part of any drainage district shall, 
at the time of making levies for county purposes, make a levy as, and upon the basis, hereinbefore 
provided, upon all lands of the drainage district within their respective counties subject to taxa- 
tion under this act, and shall deliver a notice thereof 'to the ra assessor. All taxes thus levied 
shall be considered spore taxes. | | . LD) 


History: Laws 1917, ch. 22, § 28; C.S. 1929, § 40-228; Compiler's notes: — The words "this act" refers to 


1941 Comp., § 77-2028; 1953 Comp., § 75-21-28, Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 


Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. : 
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73-8-29. [Ex-officio district treasurer; functions; duties of treasurers of 
counties within district.] 


The county treasurer of the county in which is located the office of any such district, shall be 
and is hereby constituted ex-officio district treasurer of such district, and such county treasurer 
shall be liable upon his official bond, and to indictment and criminal prosecution for malfeasance, 
or misfeasance or failure to perform any duty herein prescribed as county treasurer or district 
treasurer as is provided by law in other cases as county treasurer. Such treasurer shall receive 
and receipt for all monies belonging to the district. It shall be the duty of the county treasurer of 
each county in which any drainage district is located in whole or in part, to collect and receipt for 
all taxes levied as herein provided, in the same manner and at the same time as is required in the 
receipt for and collection of taxes upon real estate for county purposes. The county treasurer of 
each county wherein shall be situate a portion of any such drainage district, other than the county 
treasurer of the county in which the office of such district is located, on the first Monday of each 
month shall remit to the aforesaid district treasurer all monies theretofore collected or received 
by him on account of such district. Every county treasurer shall keep a bond fund account and a 
United States contract fund account, and also a general fund account. The bond fund account shall 
consist of all monies received on account of interest or principal of bonds issued by such district, 
interest and principal to be separately entered; the United States contract fund account shall con- 
sist of all monies received to meet payments due or to become due to the United States under any 
contract between the district and the United States; the general fund account shall consist of all 
other monies received. 

The district treasurer aforesaid shall pay out of such bond fund account, when due, the interest 
and principal of the bonds of the district at the time and place specified in such bonds; he shall 
also pay out of the contract fund account all payments due to the United States under any contract 
between the district and the United States at the time, place and in the manner provided for in 
such contracts. Funds arising from assessment and levy in any year and accruing to the bond fund 
account and the aforesaid contract fund account, shall respectively be devoted to the obligations of 
the district payable from such funds in the order of the priority of the creation of the obligations. 

Such district treasurer shall disburse funds from the aforesaid general fund account only upon 
order signed as herein provided. 

On the 15th day of each month the ‘district treasurer shall report to the board of directors of the 
district the amount of money in his hands to the credit of the aforesaid respective funds. All such 
district taxes collected and paid to the county treasurer as aforesaid shall be received by such 
treasurers in their official capacity, and they shall be responsible for the safekeeping; disburse- 
ment and payment thereof, the same as for other monies’ collected by them as such treasurers. 
Provided, no such county treasurer shall receive any commission or extra compensation for the 
collection of such district taxes, nor shall such district treasurer receive any extra compensation 
for the discharge of his duties as such, but shall be allowed the sum of not to exceed twenty-five 
dollars [($25.00)]} per month a extra clerical assistance which may be required on account of such 
additional duties. 


History: Laws 1917, ch. 22, § 29; C.S. 1929, § 40-229; Cross references. — For administration and enforce- 
1941 Comp., § 77-2029; 1953 Comp., § 75-21-29, ment of taxes, see 7-38-1 to 7-38-93 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-8-30. [Application of general revenue laws.] 


The revenue laws of this state for the assessment, levy and collection of taxes on real estate for 
county purposes, except as herein modified, shall be applicable for the purposes of this act [73-8-1 
through 73-8-60 NMSA 1978] including the enforcement of penalties and forfeitures for delin- 
quent taxes. 
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History: Laws 1917, ch. 22, § 30; C.S. 1929, § 40-230; Cross references, — For valuation of property and 
1941 Comp., § 77-2030; 1953 Comp., § 75-21-30. imposition of tax, see yap ier i Article 36 and 7-37-1 to 
Bracketed material. — The bracketed material was 7-37-8 NMSA 1978. ~ 
inserted by the compiler and is not part of the law. For administration and satiate eat of AGA fae 


Compiler's notes. — The words "this act" refers to ©. ‘see sages 7 Article 38 NMSA 1978. 
Laws 1917, ch, 22, §§ 1 to 60, now compiled as 73-8-1 to nt 
73-8-60 NMSA 1978. 


73-8-31. [Warrants; restrictions on issuance and payment; register. | 


With the exceptions hereinbefore specified no claims or accounts shall be paid by the district 
treasurer until the same shall have been approved and allowed by the board of directors.of the dis- 
trict, and only upon warrants signed by the president, and countersigned by the secretary, which 
warrants shall show the date when authorized by said board and the purpose for which drawn. No 
warrant shall be issued or obligation incurred unless the district treasurer has in his hands suf- 
ficient funds to pay any such warrant when presented for payment, or unless provision has been 
made so that such district treasurer will have in his hands funds with which to meet the payment 
of any such warrant when presented. All claims and accounts against the district shall be verified, 
and the secretary of the district is hereby authorized and empowered to administer. oaths to par- 
ties desiring to verify claims or accounts against the district. 

The district treasurer;shall keep a register in which he shall enter each warrant prasented for 
payment, showing the date and amount of such warrant, to. whom payable, the date of presenta- 
tion for payment and the date of payment; and all warrants shall be paid in the order of their 
presentation for payment to,the district treasurer. 


History: Laws 1917, ch. 22, § 31; C.S, 1929, § 40-231; Bracketed. material.,— The bracketed material was 
1941 Comp., § 77-2031; 1953 Comp., § 75-21-31. inserted by the compiler and is not part of the law. 


73-8-32. iEixparise levy; power of constructing system; srigghte aoheestoal 
state land.] 


For the purpose of defraying the expenses incident to the organization of the district and the 
care, operation, management, repair and improvement of all drainage works and property of the 
district; including salaries of officers and employes, and all expenses necessarily incident'to the 
conduct of the business of said district, the board of directors may provide for the payment.of all 
such expenses by levy of assessment therefor in the manner hereinbefore specified. The board of 
directors shall have the power to construct its drainage'canals, ditches or other conduits or drain- 
age works across any stream of water, watercourse, street, avenue, highway; railway, canal, ditch 
or flume which the route of any such drainage works may intersect or.cross; and if the owners of 
any such property so intersected or crossed, or those in control thereof, shall fail to agree with such 
board of directors upon the amount to be paid for:such intersection or crossing, or as to the points 
or manner of such crossings, the controversy shall be determined in all respects in accordance with 
the provisions of law relative to the taking of lands for public uses. 

Right-of-way is hereby given, dedicated and set apart to locate, construct'and maintain any such 
drainage works over, through or upon any of the lands which are now or hereafter may be the 
property of the state. 

Lands belonging to the state embraced within the limits of any such pity ror district shall i in all 
other respects be subject to the provisions of this act [73-8-1 through 73-8-60 NMSA 1978]; and the 
officers of the state who are authorized to administer the laws of the state with reference to state 
lands, and to disburse funds derived therefrom, are hereby authorized and empowered to take 
such action and make such disbursements from such funds as shall from time to time be required 
in order to comply with the provisions of this act applicable to any such lands, embraced within any 
such drainage district. 


History: Laws 1917, ch. 22, § 32; C.S. 1929, § 40-232; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2032; 1953 Comp., § 75-21-32. inserted by the compiler and is not part of the law. 
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Compiler's notes. — The words "this act" refers to For duty to build bridge where ditch crosses highway, 
Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to see.67-7-9:and 72-8-2 NMSA 1978. 
73-8-60° NMSA 1978, 

Cross references. — For general condemnation stat- ANNOTATIONS 


utes, see Chapter 42A NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
dur. 2d Irrigation § 88. 


73-8-33. [Compensation and expenses of directors and president; 
offenses; penalty. |] 


Members of the board of directors of any such drainage district, other than the president, shall 
each receive compensation at the rate of two and 50-100 dollars [($2.50)] per day while attending 
meetings of the board, or otherwise necessarily employed in the discharge of their duties, and their 
actual and necessary traveling expenses incurred while engaged upon official business. The presi- 
dent shall receive as compensation one hundred dollars [($100)] per annum for each ten thousand 
acres of land, or major fraction thereof, included within the drainage district, and his actual and 
necessary traveling expenses incurred while engaged upon official business. 

No director or officer named in this act [73-8-1 through 73-8-60 NMSA 1978] shall in any man- 
ner be interested directly or indirectly in any contract awarded or to be awarded by the board of di- 
rectors, or in the profits to be derived therefrom; nor shall he receive any bonus, gratuity or bribe; 
and for any violation of this provision any such officer upon conviction thereof shall be punished 
by a fine of not exceeding five hundred dollars [($500)], or by imprisonment for not less than thirty 
days nor more than one year or by both such fine and imprisonment; and such conviction shall 
work a forfeiture of his office. 


History: Laws 1917, ch. 22, § 33; C.S. 1929, § 40-233; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2033; 1953 Comp., § 75-21-33. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. —)The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not/part of the law. 


73-8-34, [Incurrence of unauthorized debt prohibited. ] 


The board of directors or other officers of the district shall have no power to incur any debt or 
liability whatever in excess of the’ express provisions of this act [73- * 1 through yas 8-60 NMSA 
1978], and any debt or liability so incurred shall be roy 


History: Laws 1917, ch. 22, § 34; C.S. 1929, § 40-234; . dates Hatta notes. — The’ words "this act" refers to 
1941 Comp., § 77-2034; 1953 Comp., § 75-21-34. Laws 1917, ch, 22, §§ 1 to 60, now compiled as,.73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. 


73-8-35. [Changing boundaries; effect. ] 


The boundaries’ of any drainage district organized under the provisions of this act [73-8-1 
through 73-8-60 NMSA 1978] may be changed in the manner herein prescribed; but such change 
of boundaries shall not impair or affect the organization of the district, or its right in or to prop- 
erty, or any of its rights or privileges of whatsoever kind or nature, nor shall it affect, impair or 
discharge any contract, obligation, lien or charge, for or upon which it was or might become liable 
or chargeable-had such change of. boundaries not been made; provided, if the secretary of the in- 
terior shall give his. assent to a change in boundaries in writing filed with the board of directors, 
any lands to the exclusion of which from the district assent shall thus be given shall be discharged 
from any and all liens in favor of the United States, under any contract which shall have been 
made with.the United States, and any bonds deposited with its agents. | 


_ History: Laws 1917, ch. 22, § 35; C.S..1929, § 40-235; Bracketed material. — The bracketed. material was 
1941 Comp., § 77-2035; 1953 Comp., § 75-21-35. , inserted by the compiler and is not part of the law. 
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Compiler's notes. — The words "this act" refers to ' ANNOTATIONS 

ant 2 bela erga Oy leo rae UE Am. Jur. 2d, A.L.R. and C.J.S. references.-— 28 
Cross references. — For special action to validate C.J.S. Drains § 9, 

inclusion and exclusion of lands, see 73-8-54 to 73-8-58 

NMSA 1978. 


73-8-36.. [Petition for inclusion of adjacent land; acknowledgment.| 


The holder or holders of title, or evidence of title, to any body of land adjacent to or situate with- 
out the boundaries of any drainage district organized under this act [73-8-1 through 73-8-60 NMSA 
1978], may file with the board of directors of the district a petition in writing praying that such lands 
be included in such district, The petition shall describe the tracts or body of land owned by the peti- 
tioners in-such manner as to identify same, and such petition shall be deemed to give the assent of 
the petitioners to the inclusion in such district of the lands described in the petition. Such petition 
shall be acknowledged in the same manner as provided by law for conveyances of land. 


History: Laws 1917, ch. 22, § 36; C.S. 1929, § 40-236; Cross references. — For manner of acknowledgments, 
1941 Comp., § 77-2036; 1953 Comp., § 75-21-36. “see Chapter 14, Article 14 NMSA 1978. 
Bracketed material. — The bracketed material was: 


inserted by the compiler and is not part of the law. ANNOTATIONS 
Compiler's notes. — The words "this act" refers to Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 
Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to C.J.8. Drains §§ 10, 11. 


73-8-60 NMSA 1978, 


73-8-37. [Notice of hearing on TEE, to include lands; contents; 
expenses. | 


Upon the filing of such petition the secretary of the district shall cause notice of such filing to be 
given in the manner provided by this act [73-8-1 through 73-8-60 NMSA 1978] with reference to 
other notices required to be published. Such notice shall recite the filing of the petition, the names 
of the petitioners, a description of the lands involved and the prayer of the petitioners, and shall 
notify all interested persons to appear at the office of the board of directors at a time to be fixed in 
the notice, and show cause in writing, if any they have, why the petition should not be granted. The 
time specified in the notice shall be the regular meeting of the board held next after the acre 
of the time fixed for the publication of notices under this act. 

The petitioner or petitioners shall advance to the secretary sufficient money to cover ‘hel es- 
timated costs of all proceedings under such petition, and until such estimated amount has been 
advanced no publication shall be made. 


History: Laws 1917, ch. 22, § 37; C.S. 1929, § 40-237; Cross references. — For manner of giving notice un- 
1941 Comp., § 77-2037; 1953 Comp., § 75-21-37. der this act, see 73-8-2 and 73-8-3 NMSA 1978. 

Bracketed material. — The bracketed material was : os 
inserted by the compiler and is not part of the law. ANNOTATIONS % 

Compiler's notes. — The words "this act" refers to Am. Jur. 2d, A.L.R. and C.J.S. references. AeA. 


Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to’ 
73-8-60 NMSA 1978. Jur, 2d Tangation § 94, 


73-8-38. [Hearing; procedure; effect.] 


At the time and place fixed in the notice, or at such time or times to which the hearing upon such 
petition may be adjourned, the board of directors shall proceed to hear the petition and:all objec- 
tions thereto, presented in writing by any person, showing cause as aforesaid, why the petition 
should not be granted. Failure by any interested person to make such showing of cause in writing 
shall be deemed and taken as an assent upon his part to the inclusion of such lands in said district. 


History: Laws 1917, ch. 22, § 38; C.S. 1929, § 40-238; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2038; 1953 Comp.,'§ 75-21-38, inserted by the compiler and is not part of the law. - 
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73-8-39 DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 73-8-42 


73-8-39. [Requiring payment of pro rata share of prior costs.] 


The board of directors may require as a condition precedent to the granting of the petition that 
the petitioners shall severally pay to the district such respective sums, as nearly as the same can 
be estimated by the board, as the petitioner or petitioners, or his or their grantor or grantors, would 
have been required to pay to such district'as assessment for the payment of his or their pro'rata of 
all bonds‘and the interest thereon which prior thereto may have been issued by said district, or his: 
or their pro rata share of the cost of construction under any contract between the district and the 
United States, accompanying which bonds of the district have not been deposited with the United 
States, as in this act [73-8-1 through 73- 8-60 NMSA 1978] provided, had such lands been included 
in such district at the time the same was originally formed, or when such bonds were so issued or 
when such contract with the United States was made. 


History: Laws 1917, ch. 22, § 39; C.S. 1929, § 40-239; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2039; 1953 Comp., § 75-21-39. Laws 1917, ch. 22, §§ 1 to 60, now sompile as 73-8-1 to 
Bracketed material.'— The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-8-40. [Rejection or acceptance of petition to include lands; orders.] 


If the board of directors shall deem it’ not to be for the best interests of the district to include 
thereunder the lands mentioned in the’ petition, such board shall by order’in writing reject the 
petition; but if the board shall deem it for the best interests of the district to include such lands it 
may by order so change the boundaries of the district as to include therein the lands mentionéd 
in the petition. If such lands are so included the order shall describe the entire boundaries of the 
district with such lands’so includéd; and for that purpose the board may cause a survey to be made 
of such portion of such boundaries as may be deemed necessary. 


History: Laws 1917, ch. 22, § 40; C.S. 1929, § 40-240; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2040; 1953 Comp., §°75-21-40. inserted by the compiler and is not part of the law, 


73-8-41. [Filing certified copy of order including land, with map; effect.] 


Upon the entry of an order granting any such petition as aforesaid, a certified copy thereof anda 
plat of the district showing such change, certified by the president and secretary, shall be filed for 
record in the office of the county clerk of each county in which shall be situated any of the lands 
of the district; and the district shall be and remain a drainage district as fully and to every intent 
and purpose. as if the lands so included within the district as aforesaid, had.-been included therein 
at the time of the original organization of the district; and the district as so changed and all the 
lands embraced therein shall be liable for all So sige obligations and indebtedness of such orga- 
nized district. | ) ) 


History: Laws 1917, ch. 22, § 41; C.S.:1929, § 40-241; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2041; 1953 Comp,, § 75-21-41. witd inserted by the compiler and isnot part of the law. 


73-8-42. [Recording petition in minutes of board; evidential value. |] 


Upon the filing of certified copy of the order, together with plat as aforesaid, the secretary of 
the district shall record in the minutes of the board the aforesaid petition; and the minutes of the 
board of directors or a certified copy thereof shall be admissible i in evidence with the same force 
and effect as the original petition. 


History: Laws 1917, ch. 22, § 42; C.S. 1929, § 40-242; ‘Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2042; 1953 Comp., § 75-21-42. Laws 1917, ch. 22, §§ 1 to 60, now compiled:as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. 
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73-8-43 SPECIAL DISTRICTS < 73-8-46 


73-8-43. Powers of fiduciaries. 


A guardian, conservator or personal representative of an estate, under the laws of this state, 
and who as such:guardian, conservator or personal representative is entitled to the possession 
of lands belonging to the estate which he represents on behalf of his ward or the estate which he 
represents, upon being thereunto authorized by the proper court’ may sign and acknowledge the 
petition in this act [73-8-1.through 73-8-60 NMSA 1978] mentioned, and may show cause, as in 
this act provided, why the boundaries of the district should not be changed. 


History: Laws 1917, ch. 22, § 43; C.S. 1929, § 40-243; ’ «Compiler's notes. — The words "this act’, robot to 


1941 Comp., § 77-2043; 1953 Comp., § 75-21-43; Laws Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
1975, ch. 257, § 8-128. 73-8- 60 NMSA A ily 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-8-44, [Revising election divisions and precincts after including more 
land.| 


In case of the inclusion of,the land within any district by proceedings under this act, [73-8-1 
through 73-8-60 NMSA 1978], the board of directors shall, at least thirty days prior to the next 
succeeding general election, make an order redividing such district into divisions as nearly equal 
in size as may be practicable, being in number as in this act, hereinbefore provided, and, which 
shall be numbered consecutively, and one director shall thereafter be elected from each such divi- 
sion, in the manner by this act hereinbefore specified. 

For the purposes of election. the board of directors, shall satablighid a convenient number of elec- 
tion precincts in said district, and define the boundaries thereof, which precincts may change from 
time to time as the board may deem necessary. 


History: Laws 1917, ch. 22, § 44; C.S. 1929, § 40-244; Compiler's: notes. — The words "this act" .refers to 
1941 Comp., § 77-2044; 1953 Comp., § 75-21-44. Laws 1917, ch, 22; §§ 1 to 60, now-compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. Cross references, — For number of divisions in dis- 
; trict, see 73-8-6 NMSA 1978. 


73-8-45. [Excluding land.] 


Any tract of land included within the boundary of such district at or after its organization under 
this act [73-8-1 through 73-8-60 NMSA 1978], may be excluded therefrom, in the manner herein 
prescribed; but such exclusion of land from the district shall not impair or affect its organization, 
or its rights in or to property or any of its rights.or privileges of whatever kind or nature, nor shall 
such exclusion affect, impair or discharge any contract, obligation, lien or charge for or upon which 
it would or might become liable or chargeable, had such land not been excluded from the district. 


History: Laws 1917, ch. 22, § 45; C.S.:1929, § 40-245; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2045; 1953 Comp., § 75-21-45. Laws 1917,-ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-8-46. [Petition for exclusion of land after organization.] 


The owner or owners of title, or evidence of title, to any lands embraced within any drainage 
district, may file with the board of directors of the district a petition praying that such lands may 
be excluded from the district. Such petition shall describe the lands desired to be excluded in such 
manner as to identify the same; and the petition shall be acknowledged in the manner and form as 
required for conveyances of real estate, 
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73-8-47 DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 73-8-49 


History: Laws 1917, ch. 22, § 46; C.S. 1929, § 40-246; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2046; 1953 Comp., § 75-21-46. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978, 
inserted by the compiler and is not part of the law. Cross references, — For manner of acknowledgments, 


’ see Chapter 14, Article 14 NMSA 1978. 


73-8-47, [Publication of notice of hearing on exclusion of land; contents; 
expenses. | 


Upon the filing of such petition the secretary of the district shall cause notice of such filing to be 
published in the manner by this act [73-8-1 through 73-8-60 NMSA 1978] prescribed for the pub- 
lication of notices. The notices shall set forth the filing of the petition, the names of the petitioner, 
or petitioners, a description of the lands covered thereby sufficient for the identification thereof 
and the prayer of the petitioner, and shall notify all interested persons.to appear at the office of 
the district at a time to be named in the notice, and show cause in writing, if any exist, why the 
petition shall not be granted. The time specified in the notice shall be the regular meeting of the 
board to be held next after the expiration of the time fixed by this act for the publication of notices. 
The estimated cost of all proceedings under any such petition shall be advanced by the petitioner 
or petitioners before the secretary shall publish such notice. 


History: Laws 1917, ch. 22, § 47; C.S. 1929, § 40-247; Compiler's notes. — The words "this act" refers to 


1941 Comp., § 77-2047; 1953 Comp., § 75-21-47. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1. to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. © 
inserted by the compiler and is not part of the law. Cross references. — For manner of giving notice un- 


der this act, see 73-8-2 and 73-8-3 NMSA 1978. 


73- 8-48. [Hearing on petition for wa dtaeioh of land.] 


At the time and place mentioned in the notice, or-at the time or times to which hearing upon 
such petition may be adjourned, the board of directors shall proceed to hear the petition and all 
objections thereto which are presented in writing} showing cause as aforesaid why the prayer of 
the petition should not be granted. The filing of such petition as aforesaid shall be deemed and 
taken as an assent by each and all of the petitioners to the exclusion from the district of the lands 
mentioned in the petition, or any part thereof. 


History: Laws 1917, ch. 22, § 48; C.S. 1929, § 40-248; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2048; 1953 Comp., § 75-21-48. inserted by the compiler and is not part of the law. 


73-8-49. [Order for denial or approval of exclusion of land.] ._ 


If the board of directors shall deem it not to be for the best interests of the district that the lands 
mentioned in the petition, or.some portion thereof, shall be excluded from the district, it shall or- 
- der that the said petition be denied; but if such board shall deem it to be for the best interests of 
the district that such lands, or some portion thereof be excluded from the district, and if the sec- 
retary of the interior shall in writing give his assent as by this act [73-8-1 through 73-8-60 NMSA 
1978] hereinbefore provided, then the board may order the lands mentioned in the petition or 
some portion thereof to be excluded from the district. 


History: Laws 1917, ch. 22, § 49; C.S, 1929, § 40-249; Cross references. — For requirement that secretary 
1941 Comp., § 77-2049; 1953 Comp. «8 75-21-49. of interior assent to change in boundaries of district, see 
Bracketed material. — The bracketed material was 73-8-35 NMSA 1978. 


inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "this act" refers to 
Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
73-8-60 NMSA 1978. 
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73-8-50 . / SPECIAL DISTRICTS 73-8-52 


73-8-50. [Filing order of exclusion and new plat; effect. | 


Upon the allowance of such petition a certified copy of the order of the board of A tue pais au- 
thorizing such change; and a plat of such district showing such change, certified by the president 
and the secretary of the district, shall be filed for record in the office of the county clerk of each 
county in which shall be situated any of the lands of the district; and the district shall remain a 
drainage district as fully to every intent and purpose as if the lands excluded by change of the 
boundaries as aforesaid had not been excluded therefrom. Provided, in case contract has been 
made between the district and the United States as in this act [73-8-1 through 73-8-60 NMSA 
1978] provided, no change shall be made in the boundaries of the district, and the board of di- 
rectors shall make no order for any such change until the written assent of the secretary of the 
interior shall have been filed with the board of directors as aforesaid. Upon the filing of such 
written assent, however, the lands excluded from any such district shall be discharged of and 
free of liens in favor of the United States under any contract with the United States, or under 
bonds deposited with its agents. 


History: Laws 1917, ch. 22, § 50; C.S. 1929, § 40-250; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2050; 1953 Comp., § 75-21-50. Laws 1917, ch. 22, §§ 1 to 60, now ait wee as 73-8-1 to 
Bracketed material. — The bracketed material was ;.  73-8-60 NMSA 1978. » 
inserted by the compiler and is not part of the law. 


73-8-51. [Revising election divisions and ence after exclusion of 
land.] 


At least thirty days before the next general election of any such district the board of directors 
thereof may make an order dividing said district into divisions as nearly equal in size as practi- 
cable, in number as in this act [73-8-1 through 73-8-60 NMSA 1978] hereinbefore specified, and 
numbered consecutively; one director shall be elected from each such division by the qualified elec- 
tors of the whole district. For the purpose of election in such district the said board shall establish 
a convenient number of election precincts and define the boundaries thereof, which precincts may 
be vanes from time to time as the board of directors may rigy necessary. . 


History: Laws 1917, ch. 22, § 51; C.S. 1929, § 40-251; Romrilicds notes. — The words "this act" refers to 


1941 Comp., § 77-2051; 1953 Comp. . § 75-21-51. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law, © © Cross references. — For number of divisions in‘ dis- 


trict, see 73-8-6 NMSA 1978. 


73-8-52. [Dissolution of district; petition; election; restrictions.] 


“When a majority of the resident freeholders owning one-third in area of the lands, or evidence 
of title to lands so owned within the limits of any such drainage district, shall‘petition the board 
of directors to call'a special election for the purpose of submitting to the qualified electors of said 
district a proposition to vote on the dissolution of'such drainage district, setting forth in the pe- 
tition that all-bills, claims and obligations of every nature whatsoever have been fully satisfied 
and paid, and that the necessity for a continuance of such organization no longer exists, it shall 
be the duty of the board, if satisfied as to the correctness of the showing made by the petition to 
call an election setting forth its object, and to cause notice thereof to be published in the manner 
and for the time prescribed by this act [73-8-1 through 73-8-60 NMSA 1978], designating the 
time and places for the holding of the election, as by this act required. At such election the bal- 
lots used shall bear the words "For dissolution. ... Yes" and "For dissolution: ... No," or words 
equivalent thereto. 

Provided, the board of directors shall be without jurisdiction to entertain the petition or to call 
the election hereinbefore mentioned so long as contract with the United States, by this act autho- 
rized, remains in force, without the written consent of the secretary of the interior filed with the 
county clerk of the county wherein the office of the district is located. 
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73-8-53 | DRAINAGE DISTRICTS WITHIN FEDERAL RECLAMATION PROJECTS 738-8-54 


History: Laws 1917, ch. 22, § 52; C.S. 1929, § 40-252; |. Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2052; 1953 Comp., § 75-21-52. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. Cross references. — For manner of giving notice un- 
der this act, see 73-8-2, 73-8-3 and 78-8-15 NMSA 1978. 


73-8-53. [Canvass of vote; declaration of dissolution; filing.] 


The votes cast at such election shall be canvassed at the time and in the manner prescribed 
by this act [73-8-1 through 73-8-60 NMSA 1978] as applied to other elections herein mentioned; 
and if by such canvass it shall appear that a majority of the ballots cast at such election was in 
favor of dissolution, then it shall be the duty of the board of directors to declare the district to be 
disorganized; and the board shall certify to the county clerk [clerks] of the respective counties in 
which the district is situated, the number of signatures to the petition, the date when the election 
was held, the number of votes cast for and against the proposition and the result of the canvass as 
declared by the board; which certificate shall be signed by the president and secretary of the board, 
and authenticated by the'seal of the district. Such certificate shall be recorded by the county clerks 
of the respective counties above mentioned. 

Should it appear as the result of such canvass that a majority of the votes cast at such election 
were against dissolution, then the board of directors shall declare the proposition lost, and shall 
cause the result as thus ascertained and declared, and the vote cast, to be made a part of the re- 
cords of the district. 


History: Laws 1917, ch. 22, § 53; C.S. 1929, § 40- 253; Compiler's notes. — The words "this act" refers to 


1941 Comp., § 77-2053; 1953 Conip. -»» § 75-21-53. - Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. Cross references. — For canvass of returns, see 73-8- 
17 NMSA 1978, 


713-8-54. [Special actions for validation of proceedings of board.] 


The board of directors of any drainage district organized under the provisions of this act [73-8-1 
through 73-8-60 NMSA 1978] shall commence special proceedings in and by which the proceedings 
of such board, and of any such district, providing for the authorization of contract with the United 
States, with or without the deposit of bonds, may be judicially examined, approved-and confirmed. 

Such proceedings shall be brought within sixty days after the adoption of resolution by the 
board declaring that the bond election or election for the authorization of contract with the United 
States has been favorably voted upon by the electorate of the district. 

The board may, however, in its discretion, institute an action prior to the time specified, whereby 
the validity‘of the organization of the district or of any steps leading to the issuance of bonds or 
to the making of contract as aforesaid, may be separately judicially examined, approved and con- 
firmed. 

Within sixty days after the ascertainment of the rate or percentage of drainage benefits, and 
the award for damages inflicted by drainage works, as in this act provided, the board shall bring 
a similar special proceeding whereby such assessment and award may be judicially examined, ap- 
proved and confirmed. 

In the event of the inclusion by any drainage district of additional lands, or the exclusion of 
lands previously within the boundaries of any such district, the board of directors may, if it shall 
be deemed advisable so to do, institute a special proceeding in like manner and with like effect as 
herein provided for the confirmation of bonds, whereby the proceedings for such change of bound- 
aries may be judicially examined, approved and confirmed. ~’ 


History: Laws 1917, ch. 22, § 54; C.S. 1929, § 40-254; Compiler's notes. — The words "this act” refers to 
1941 Comp., § 77-2054; 1953 Comp., § 75-21-54. Laws 1917, ch.'22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed, material was 73-8-60 NMSA 1978, 
inserted by the compiler and is not part of the law. 
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73-8-55 it SPECIAL DISTRICTS 73-8-57 


73-8-55. [Petition for validation of board proceedings; contents.] 


The board of directors of the drainage district shall file in the district, court of the county in 
which the lands of the district, or some portion thereof, are situated, a petition in effect praying 
that the proceedings aforesaid may be examined, approved and confirmed by the court. Such peti- 
tion shall set forth the proceedings had for the issuance and deposit of bonds or for the authoriza- 
tion of contract with the United States, or for the determination of the rate of drainage benefits 
thereunder or for the ascertainment and assessment of damage to district lands under drainage 
works, as the case may be, shall allege generally that the drainage district was duly organized, and 
its first board of directors duly elected, but. need not set forth facts showing such organization or 
election of the first board of directors. 


History: Laws 1917, ch. 22, § 55; C.S. 1929, § 40-255; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2055; 1953 Comp., § 75-21-55. inserted by the compiler and is not part of the law. 


73-8-56. [Hearing on petition for validation of board proceedings. ] 


The court shall fix the time for hearing upon said petition, shall order the clerk of the court to 
publish notice of the filing of such petition, which shall be published for the time and in the man- 
ner hereinbefore provided with reference to all notices required to be published under this act [73- 
8-1 through 73-8-60 NMSA 1978]. The notice shall designate the time and place fixed for hearing 
upon the petition, shall embody the substance of the prayer of the petition and shall notify any and 
all persons interested in the organization of the district, or in the proceedings for the issuance or 
deposit of the bonds or in any:such other proceedings as may be in question on or before,the date 
fixed for such hearing, to appear; demur or answer the petition. Such petition may be referred to 
and described in the notice as "The petition of the Board of Directors of ......... Drainage Dis- 
trict" (giving its name), praying that the proceedings for the issuance and deposit of bonds of the 
district, or for the authorization of contract with the United States, or for the determination of 
the rate of drainage benefits under contract with the United States or for the ascertainment and 
assessment of damages to district lands under drainage works, as the case may be, may be exam- 
ined, approved and confirmed by the court. 


History: Laws 1917, ch. 22, § 56; C.S. 1929, § 40-256; Cross references. — For time and manner of publica- 


1941 Comp., § 77-2056; 1953 Comp., § 75-21-56. tion of notices, see:73-8-2 and 73-8-3 NMSA 1978. 
Compiler's. notes. — The words "this act" refers ‘to For demurrers, pleas and exceptions for insufficiency of 
Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73- 8-1 to a pleading not to be used, see Rule 1-007(C) NMRA. 


73-8-60 NMSA 1978. 


73-8-57. [Demurrers and answers to petition for validation of board. 
proceedings. | 


Any person interested in the drainage district or in the issue or deposit of such bonds, or in such 
other proceedings as may be in issue as herein provided, may demur to or answer the petition. 
The provisions of Chapter LXXXVIII of the New Mexico Statutes Annotated, Codification of 1915, 
respecting demurrer or answer to a verified complaint, shall be applicable to such proceeding. Any 
person so demurring or answering the petition shall be deemed a,defendant to such special pro- 
ceedings, and the board of directors shall be deemed to be the plaintiff. — 

Every material allegation of the petition not specifically controverted by answer, shall, for the 
purpose of such special proceeding, be taken as true; and each person failing to. appear, demur or 
answer the petition shall be deemed to admit as true all the material allegations of the petition. 

The rules of pleading and practice relating to appeals and writs of error as provided by the afore- 
said Chapter LXXXVIII which are not inconsistent with the provisions of this act [73-8-1 through 
73-8-60 NMSA 1978], shall be applicable to the special proceedings herein provided for. Provided, 
appeals to the supreme court of the state, involving special proceedings herein mentioned, shall be 
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taken within pate days, and shall be feeat™ within sixty days after the granting of any such 
appeal. 


History: Laws 1917, ch. 22, § 57; Cs. 1929, § 40-257; 1915 to the NMSA 1978 in the Table of Corresponding 


1941 Comp., § 77-2057; 1953 Comp., § 75-21-57. Code Sections in the last volume of this compilation. See 
Bracketed material. — The bracketed material was Rule 1-001 NMRA et seq. and Rule 23-101 NMRA et seq. 
inserted by the compiler and is not part of the law. _ The words "this act" in this section refers to Laws 1917, 
Compiler's notes. — The provisions of Code 1915, ch. ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 73-8-60 NMSA 
88, referred to in this section, refer to §§ 4067 to 4529 of 1978. y 
the Code of 1915 relative to procedure in the district court. Cross references. — See Rule 12-601 to 12-608 NMRA 
Many of these sections were superseded by the Rules of ~°’ for rules of the Supreme Court involving appeals of spe- 
Civil Procedure for the district courts. See 38-1-1 NMSA cial proceedings. 
1978 and annotations. For current.sections of Chapter 88 For demurrers, pleas and exceptions for insufficiency of 


of the Code of 1915 see the parallel table for the Code of a pleading not to be used, see Rule 1-007(C) NMRA. 


73-8-58. [Consideration and judgment on petition to validate board 
proceedings. | 


Upon the hearing of such special proceedings the court shall find and determine whether the 
notice of the filing of the petition has been duly given and published as required. by this.act [73-8-1 
through 73-8-60 NMSA 1978], and shall have power and jurisdiction to examine into and deter- 
mine the legality and validity of, and to approve. and:confirm each and all of the proceedings for 
the organization of any such district under the provisions of this act from and including petition 
for the organization of the district, and all other proceedings which may affect the legality or va- 
lidity of the aforesaid bonds, or the order for the issuance and deposit thereof, and all of the pro- 
ceedings, if any, as the case may be, for the authorization of the contract with the United States, 
and the validity of the determination of the rate of drainage benefits which shall have been made 
under any such contract with the United States, and of all proceedings for the ascertainment, and 
assessment of damages to district lands under drainage works. 

In inquiring into the regularity, legality or correctness of any such proceedings, the court shall 
disregard any error, irregularity or omission which does not affect the substantial rights of the 
parties to any such special proceedings; and the court may by decree approve and confirm such 
proceeding [proceedings] in part, and disapprove and Haclate legal or invalid other portions of 
any such proceedings. 

The cost of any such special proceedings shall be allowed aha apportioned between the parties 
in the discretion of the court. 

When finally made and entered the judgment in any pan special procaedinpe shall be res ju- 
dicata in all cases arising in connection with the organization of the district and the collection of 
taxes for payment of the principal and interest of bonds, or for payment of monies. required by any 
contract with the United States or for the payment of any indebtedness or obligation incurred un- 
der or authorized by the provisions of this act. 

Provided, however, that a reopening of the judgment upon the rate of draineste! benefits may be 
had at the petition of the board of directors. 


History: Laws 1917, ch. 22, § 58; C.S. 1929, § 40-258; Compiler's notes. — The words "this act" refers to 
1941 Comp., § 77-2058; 1953 Comp, +8 75-21-58. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-8-59. ["District" defined. | 


The word "district" as used in this act [73-8-1 through 73-8- 60 NMSA 1978] shall be held to 
mean and include only the lands described in the official order establishing any drainage district, 
and the official plat thereof of record in the office of the county clerk as by this act hereinbefore 
provided and such other lands as may be subsequently included in any such district in accordance 
with the provisions of this act, 
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History: Laws 1917, ch. 22, § 59; C.S, 1929, § 40-259; Compiler's notes. — The words "this act" irefers to 
1941 Comp., § 77-2059; 1953 Comp., § 75-21-59. Laws 1917, ch. 22, §§ 1 to 60, now compiled as 73-8-1 to 
Bracketed material. — The bracketed material was 73-8-60 NMSA 1978. 
inserted by the compiler and is not part of the law. Cross references. — For recordation of official plat 
in office of county clerk, see 73-8-12, 73-8-41 and 73-8-50 
NMSA 1978. . 


73-8-60. [Construction.]: 


Nothing in this act [73-8-1 through 73-8-60 NMSA 1978] shall be construed as affecting or in- 
terfering with the general right of appeal. and the rules of practice and procedure relative thereto 
under existing laws, except as herein specifically limited; and nothing‘herein contained shall be 
construed to amend, expressly or by any implication, existing district drainage laws of the state, 
nor to enlarge or restrict any of the powers of districts organized under such laws, nor to affect any 
districts organized, or to be organized, under other district drainage laws of the state. 


History: Laws 1917, ch. 22, § 60; C.S. 1929, § 40-260; Cross references. — For general drainage district 
1941 Comp., § 77-2060; 1953 Comp., § 75-21-60. laws, see Chapter 73, Articles 6 and 7 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 9 


Irrigation Districts 


Sec. pres Sec. ; 

73-9-1.. Organizers’ qualifications; exempt areas; excep- 73-9-17. Bonds; authority to issue; election; how payable; 
tion. form and contents. 

73-9-2. Voting power of water users under town or cares 73-9-18, Sale; notice. 

’ community ditches. . 73-9-19. Bonds; how paid; liens. 

73-9-8. Petition to establish irrigation district; contents; 73-9-20. Spécial proceedings to enforce collection. 
signatures; filing; cost bond; publication of 73-9-21.. President and secretary to compile bond state- 
petition and notice; "resident freeholder" ment. 
defined; agency. 73-9-22, Directors certify amounts needed; assessment; 

73-9-4, Proceedings by county commissioners on receiv- no funds to be transferred. 
ing petition; boundaries; applications for 73-9-23. Board of directors to submit accurate descrip- 
inclusions and exclusions; adjournments; tion of lands to county assessor. 
approval; election; denial of petition; man- 73-9-24. Tax assessments. 
damus; management by board of directors. 73-9-25. Creation of sinking fund. 

73-9-5. Irrigation district; notice; election; ballots, 73-9-26.. Tax levy. 

73-9-6. Determining and declaring results of election; ef- 73-9-27. County treasurer; duties; bonds and coupons in 
fect; including district's lands in another payment of taxes; accounts; collection and 
district; ‘officers holdover; change of divi- distribution of taxes. 
sions, voting precincts and polling places. 73-9-28. Taxation; general laws applicable. 

73-9-7. First election; terms. 73-9-29. Contracts for construction of works; advertise- 

73-9-8. Second and subsequent elections. ment; bids; contractor's bond; supervision 

78-9-9. Irrigation districts; transitional features for pres- ’ _ by engineer. 
ent boards. 73-9-30, Claims against district; verification; allowance; 

73-9-10. Location of office; secretary; notice of elections; warrants; register; payment. 
election board. 73-9-31. Expenses of organization, operation and im- 

73-9-11. Election board; chairman's powers; opening and w provements to be paid from water tolls 
closing polls; return. and/or tax levies; tax levy to complete orig- 

73-9-12. Determining and declaring result of election; inal construction. 
plurality elects. 73-9-32. Crossings authorized; right-of-way over ‘state 

73-9-13. Election statement and certificates; filling va- lands granted. 
cancy in office of director. 73-9-33. Compensation of directors and secretary; per- 

73-9-14. Board of directors; organization; powers; water sonal interest in contracts; bribery; pen- 
regulations; delinquent assessments; en- alty. 
gineer's report on water supply; contracts; 73-9-34, Statutory authorization required for debts and 
pro rata distribution; delivering water to liabilities, 
other lands; assignment of water rights. 73-9-35. Water volume insufficient; distribution. 

73-9-15, . Meetings of directors; quorum; concurrence; re- 73-9-36. Prior water rights protected, 
cords; entry on lands; acquisition of prop- 73-9-37, Change of district boundaries; authorization, of. 
erty; tax exemption. fect. 

73-9-16. Acquisition of property; suits; judicial notice and 73-9-38, Petition for annexation of lands; who may file; 
presumption of organization; certified cop- contents; acknowledgment. 


ies as evidence. 
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Sec. Sec... 
73-9-39. Notice of proposed annexation; contents; publi- 73-9-51. Unprotested allowance of petition; certified copy 
cation; costs. «of order and plat; recording; effect. 
73-9-40, Hearing on proposed annexation; written objec- 73-9-52... Redivision of district after exclusion. 
tions. 73-9-53, Petition for dissolution of district; who may file; 
73-9-41. Petitioners required to pay sums determined by ) » contents;-calling election; notice; ballots. 
directors, 73-9-54... Determining and declaring result of election; re- 
73-9-42. Decision on petition; survey; allowance nullified cording. certificate. 
by protests within thirty days. 73-9-55, Bond issue; proceedings to detatinitid validity. 
73-9-43. Allowance. of petition for annexation; certified 73-9-56.. Bond issue; petition for protecdinga to. deter- 
copy of order and plat; recording; effect; mine validity. 
evidence. 73-9-57. Proceedings to determine validity of bonds; no- 
73-9-44. Participation in proceedings for change of dis- tice of hearing. 
trict boundaries, 73-9-58. Determining validity of bonds; procedure. 
73-9-45. Redivision of district after annexation. 73-9-59. Determining validity of bonds; hearing; decree; 
73-9-46, Exclusion of lands from district; authorization; costs. 
effect. 73-9-60. "District" defined. 
73-9-47.. Petition or resolution for exclusion. 73-9-61. Former districts; validation of organization, 
73-9-48, Petition or resolution for exclusion; notice; pub- bonds and contracts; application of article. 
lication. 73-9-62. Repeal; saving clause. 


73-9-49. Petition or resolution for exclusion; hearing. 
73-9-50. Petition or resolution for exclusion; hearing; or- 
der; protest. 


73-9-1. Organizers' qualifications; exempt areas; exception. 


A. Whenever a majority of the resident freeholders owning more than one-half of the lands, or 
the evidence of title to the lands, in any district in the state desire to provide for the irrigation of 
the lands, they may propose the organization of an irrigation district under the provisions of Chap- 
ter 73, Article 9 NMSA 1978. When so organized, each district shall have the powers conferred by 
law upon irrigation districts. Provided that where ditches, canals or reservoirs were constructed 
before March 18, 1909, those ditches, canals, reservoirs and franchises and the lands irrigated 
from them shall be exempt from the operation of Chapter 73, Article 9 NMSA 1978, unless the dis- 
trict is formed to purchase, acquire or lease the ditches, canals, reservoirs and their franchises; or 
unless a statement, signed by at least four-fifths of the owners of any such ditch, canal or reservoir 
and of the franchises and water rights of them and of the lands irrigated from them; is filed with 
the board of county commissioners of each county in which the ditch, canal, reservoir and lands 
are situate, giving their consent that the ditch, canal, reservoir, franchises, water rights and lands 
may be included in one or more irrigation districts organized under the provisions of Chapter 73, 
Article 9 NMSA 1978, which statement shall be mecumaat in the office of the county clerk of the 
county. 

B. Nothing in this section-shall be crastradd, ep affect the status of an acequia or community 
ditch association as a political subdivision of the state if the acequia or community ditch associa- 
tion was established prior to the formation of the irrigation district and has been governed by of- 
ficers elected pursuant to Chapter 73, Article 2 or 3 NMSA 1978 continuously since the formation 
of the irrigation district. 


History: Laws 1919, ch. 41, § 1; C.S. 1929, § 73-201; ANNOTATIONS 


* -2101; 1953 5-22-1; 200 : ‘ ; 
spar BEG AY SilPRS COPD gd ies Not invalid as special legislation. — This section 
Cross veferencdss For the: definition (of “resident does not violate the sections of the New Mexico Constitu- 
freeholder," see 73-9-3 NMSA 1978. tion prohibiting class legislation, or special laws. Davy v, 
For the purchase of tax certificates by irrigation dis- McNeill, 1925-NMSC-040, 31 N.M. 7, 240 P, 482, distin- 
tricts, see 73-13-19 to 73-13-23 NMSA 1978. guished, State v. Pate, 1943-NMSC-007, 47 N.M. 182, 138 
For the definition of "irrigation law," see 73-13-43 NMSA P.2d 1006. i 
1978. | " Prrigecon Sistencts. ara ti muniplpal ae 
: : C : ions" within the meaning o onst., ar or 
bee BA HATS age TopeTTY eh see Chapter 788 09 p at, WITT § 3! Davyle: MENeill;'1925:NMSC-040, 31 NM. 
For impounding animals in irrigation districts, see 77- 7, 240 P, 482. 
14-8 to 77-14-12 and 77-14-24 NMSA 1978: Majority owning more than one-half land of dis- 
The 2001 amendment, effective June 15, 2001, added trict required. — Where it appears that the outer bound- 


aries of a district include some 20,000 acres of land, of 
which 10,627 acres are irrigable, and petition is signed by 
owners of 7,600 acres of irrigable land within said outside 


the section heading, added Subsection B, and made stylis- 
tic changes throughout the section. 
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boundaries, and, upon examination of the tabulated state- 
ment attached.to the petition as to the ownership of lands, 
from which said irrigable lands are’taken, it appears that 
more than 10,000 acres are owned by these particular 
landowners, and that this includes not only a majority of 
the land included within the outside boundaries, but also 
of irrigable land; the petition is a sufficient compliance 
with this section. Davy vi:McNeill,, 1925-NMSC-040, 31 
N.M. 7,240 P. 482. 

Irrigation projects cannot impair navigability. — 
Congressional acts providing for the reclamation of arid 
lands donot authorize appropriation of the waters of the 
source of navigable streams above the point of navigabil- 
ity, to such an extent as to destroy or seriously injure their 
navigability: United States v. Rio Grande Dam & Irriga- 
tion Co,, 174 U.S. 690, 19 S. Ct. 770, 43 L. Ed. 1136 (1899). 

Law reviews. — For article, "Water Rights Problems 
in the: Upper Rio Grande Watershed and Adjoining Areas," 
see 11 Nat. Resources J. 48 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur, 2d Irrigation 8§ 58 to 61. 


"Owner," scope and import of term in statutes relating 
to formation of irrigation districts, 2. A.L.R. 791, 95 A.L.R. 
1085. 

Tax laws, irrigation district as a municipality within, 17 
A.L.R. 81, 55 A.L.R. 639. 

Covenant against encumbrances, easement for irriga- 
tion canal as breach of, 64 A.L.R. 1499. 

Constitutionality of statutes for formation or change of 
irrigation districts, 69 A.L.R. 285. 

Easement, irrigation ditch as charging purchaser of ser- 
vient estate with notice of;'74 A.L.R. 1250, 

Railroad company's right to permit construction of ir- 
rigation ditch over part of its right of way, 94°A.L.R. 530, 
149 A.L.R. 378. 

Liability of irrigation district for damages, 160 A.L.R. 
1165. 

Discrimination between property ‘within and that out- 
side municipality or other governmental district as to 
public service or utility rates, 4. A.L.R.2d 595. 

94 C.J.S. Waters : 319. 


73-9-2. [Voting power of water users under town or village community 
ditches. ] 


Nothing in this act shall be construed to in any manner affect, the rights of water.users un- 
der community ditches in towns or villages in this state as to their voting power in determining 
whether any such ditch shall be included in an irrigation district, and each of said water users 
shall have the same right and voice in determining such question and in the signing of the state- 
ment provided for in the preceding section [73-9-1. NMSA 1978] as he has in the control and man- 
agement of such ditch. 


History: Laws 1919, ch. 41, § 2; C.S. 1929, § 73-202; 
1941 Comp., § 77-2102; 1953 Comp., § 75-22-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled as 73-9-1 to 73-9-6, 


73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
NMSA 1978. 


ANNOTATIONS 


Asis Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irnigation §§ 58 to 61. 
94 C.J.S, Waters § 319. 


73-9-3. [Petition to establish irrigation district; contents; signatures; 
filing; cost bond; publication of petition and notice; u 
"resident freeholder" defined; agency.]_ 


For the purpose of the establishment of an irrigation district as pedtidd by this act, a petition 
shall be filed with the board of county commissioners of the county which embraces the largest 
acreage of the proposed district praying that said board define and establish the boundaries of 
said proposed district’and submit the question of the final organization of the same to the vote 
of the qualified electors resident therein. Said petition shall state that it is the purpose of the pe- 
titioners to organize an irrigation district under the provisions of this .act.and shall also contain 
a general description of the boundaries of such proposed district, the means proposed to supply 
water for the irrigation of the lands embraced therein, the name proposed for such district, and the 
name proposed need not use the words "irrigation district" but may use the words "water district" 

"conservancy district," or other suitable designation, and such petition shall also contain the 
names of three of said petitioners selected as a committee to present such petition to the board 
of county commissioners. Said petition shall be signed by a majority of the resident freeholders 
within said proposed district, and who shall also be the owners in the aggregate of a majority of 
the whole number of acres of land within the said proposed district. The said petition shall also be 
accompanied by a good and sufficient bond; to be approved by said board of county commissioners 
in double the amount of the probable cost of organizing such district, conditioned for the payment 
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of all costs incurred in said proceeding in case said organization shall not be effected, but in case 
such organization isso effected, then said expenses incurred by the board of county commissioners 
shall be paid back to said county by said district. Such petition shall be published both in English 
and Spanish for at least two weeks before the time at which the same is to be presented, in some 
newspaper of general circulation published in the county where said petition isto be presented, 
together with a notice signed by the committee of said petitioners selected by the petition for that 
purpose stating the time and place of presentation of the same to said board of county commission- 
ers. The last publication shall be made not less than five days prior to the time fixed by said notice 
for presenting said petition. 

For the purpose of this act.the term ' resident freeholder" shall be construed to mean any ditizen 
of the United States who owns lands.within the district or the evidence of title to said land, or who 
is an entryman under the public land laws of the United States or a purchaser under contract for 
purchase of state lands, and shall also include corporations, associations and copartnerships own- 
ing land within the district. The president or vice president of such corporation or association, or 
any member of such copartnership, if'a citizen of the United States, may represent such corpora- 
tion, association or copartnership respectively in signing such petition or any other petition or 


protest provided for in this act. 


History: Laws 1919, ch. 41, § 3; 1927, ch. 148, § 1; 
C.S. 1929, § 73-203;. 1941 Comp. 8 77-2103; 1953 
Comp. 58 75-22-3. 

“ Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, 8§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled as 73-9-1 to 73-9-6, 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
NMSA 1978. 

Cross references. — As to notice by publication, see 
14-11-1 NMSA 1978 et seq. 


ANNOTATIONS 


Majority owning more than one-half land of dis- 
‘trict required. — Where it appears that the outer bound- 
aries of a district include some 20,000 acres of land, of 
which 10,627 acres are irrigable, and petition is signed by 
owners of 7,600 acres of irrigable land within said outside 
boundaries, and upon examination of the tabulated state- 
ment attached to the petition as to the ownership of lands, 
from which said irrigable lands are'taken, it appears that 


more than 10,000 acres are owned by those particular 
landowners, and that this includes not only a majority of 
the land included within the outside boundaries, but also 
of irrigable land, the petition is a sufficient compliance 
with this section. Davy v. McNeill, 1925-NMSC-040, 31 
N.M. 7, 240 P. 482. 

Authorized person may represent landowners. 
— This section is permissive, and does not exclude any 
authorized person from representing landowners. Davy v. 
McNeill, 1925-NMSC-040, 31.N.M. 7, 240 P. 482. 

Due process not denied by limiting petitioners 
to resident freeholders. — The fact that only resident 
freeholders may sign the initiatory petition for'creating 
an irrigation district under this section does not deprive 
an owner of property without due process of law. Davy v. 
McNeill, 1925-NMSC-040, 31 N.M. 7, 240 P. 482. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation §§ 58 to 61. 

Discrimination between property within and that out- 
side municipality or other governmental district as to 
rates, 4 A.L.R.2d 595. 

94 C.J.S. Waters § 319. 


73-9-4. [Proceedings by county commissioners on receiving petition; 
boundaries; applications for inclusions and exclusions; 
adjournments; approval; election; denial of petition; 

mandamus; management by board of directors.] 


When such petition is presented and it shall appear that the notice of presentation of said pe- 
tition has been given as required by law, and that said petition has been signed by the requisite 
number of petitioners as required by this act, the commissioners shall then proceed to define the 
boundaries of said proposed district from said petition and from such applications for the exclusion 
of lands therefrom and the inclusion of lands therein as may be made in accordance with the in- 
tent of this act. They may adjourn such examination from time to time not exceeding three weeks 
in all and shall by final order duly entered upon their records define and establish the boundaries 
of such proposed district; provided, that the said board shall not modify such proposed boundaries 
described in the petition-so as to change the objects of said petition or so as to exempt from the 
operation of this act any land within the boundaries proposed by the petition susceptible to irriga- 
tion by the same system of irrigation works applicable to other lands in such proposed district; nor 
shall any land which will not in the judgment of the board be benefited by such proposed system be 
included in such district if the owner thereof shall make application at such hearing to withdraw 
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the same; provided, also, that contiguous lands not included in said proposed district as described 
in the petition may upon application of the owner’or owners be included in such district upon such 
hearing, if it shall be determined by said board that the water supply for such additional lands 
is:available and that in other respects it is feasible for the lands of such a staathe to be included 
within such district. 

When the boundaries of any proposed district shall ioe been examined and hop aot as afore 
the commissioners shall forthwith make an order allowing the prayer of said petition, defining and 
establishing the boundaries and designating the name of such proposed district. Thereupon the said 
commissioners shall by further order duly entered upon their records call:an election of the quali- 
fied electors of said district to be held for the purpose of determining whether such district shall be 
organized under the provisions of this act, and by such order shall submit the names of one or more 
persons from each of the three divisions of said district as hereinafter provided to be voted for as 
directors therein, and for the purpose of said election shall divide said district into three divisions as 
nearly equal in size as may be practicable to be numbered respectively 1, 2 and 3, and shall provide 
that a qualified elector of each of said:three divisions shall be elected as a member of the board of 
directors of said district by the qualified electors of the whole district. Each of said divisions shall 
constitute an election precinct and the commissioners shall appoint three judges for each of such 
precincts, one of whom shall act as clerk of said election; provided, that in the hearing of any such 
petition the board of county commissioners shall disregard any informality therein, and in case they 
deny the same or dismiss it for any reason on account of the provisions of this act not having been 
complied with, which is the only reason upon which they shall have,a right to refuse to [or] dismiss 
the same, they shall state their reason in writing therefor in detail,,which shall be entered upon 
their records; and in case such reason is not well founded, a writ of mandamus shall, upon proper 
application therefor, be issued out of the district court of said county, compelling them to act in com- 
pliance with this act, which writ shall be heard within twenty days from the date of its issuance. The 
affairs of such district shall be managed by a board of three directors. 


History: Laws 1919, ch. 41, § 4; C.S..1929, § 73-204; 
1941 Comp., § 77-2104; 1953 Comp,, § 75-22-4, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled.as 73-9-1 to 73-9-6, 
73-9-10 to 73-9-19, 73-9-22, 73-9- 24 and 78- 9-26 to 73- 9.62 
NMSA 1978. 


ANNOTATIONS 


and does not violate the due process clause of the federal 
and state constitutions. Davy v. McNeill, 1925-NMSC-040, 
31 N.M. 7, 240 P. 482. 

Separate orders not required. — This section does 
not require separate and distinct orders allowing the 
prayer of the petition and defining and establishing the 
boundaries and designating the name of the proposed 
district. Davy v. McNeill, 1925-NMSC-040, 31 N.M, 7, 240 


P, 482. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 319. 


Section gives property owners sufficient opportu- 
nity to be heard after notice on the question of benefits, 


73-9-5. Irrigation district; notice; election; ballots. + 


The board of county commissioners shall thereupon cause notice embodying said orders in sub- 
stance signed by the chairman and clerk of said board to be issued, given and published, giving 
public notice of said election, and time and places;thereof and the matter submitted to the vote of 
the electors. Said notice and order shall be published. once a week for at least three weeks imme- 
diately prior to the date fixed for such election ina newspaper of general circulation published in 
said county, and if any portion of such proposed district. lies within anyother county or counties, 
then such order and notice shall be published in a newspaper of general circulation published 
within each of said counties. At said election and all elections held under the provisions of this 
article, all owners of land within such district, who are qualified electors under the Election Code 
[Chapter 1 NMSA 1978] shall be qualified electors; provided, that if any farm or tract of land in 
such district is owned by more than one owner, only one person shall be permitted to vote at any 
election .as the owner of such one farm or tract.of land; and providing further that at such elections 
each otherwise qualified voter shall be entitled to cast, and have counted, as many votes as he 
shall have acres of land owned by him and situate within said district, but in no event shall such 
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voter be entitled to cast, and have counted, more than one hundred votes. Insofar-as applicable, 
the general election laws of the state, except requirements for registration and except as otherwise 
provided in this article, shall govern such elections, The ballots to be used and cast at such elec- 
tion for the formation of such’ district, shall have printed thereon the' words: "Irrigation District 
- Yes," and "Irrigation District - No," or words equivalent thereto and ‘also contain the names of the 
persons to be voted for as members of the'board of directors of said district. Each elector may vote 
for three directors, one from each division, and shall indicate his vote by placing a marginal cross 
upon the ballot for or against any question submittéd’or name voted upon and opposite thereto, 
together with the figure or figures indicating the number of votes he is entitled to cast thereat. 


History: Laws 1919, ch. 41, § 5; 1927, ch. 54, § 1; C.S. Acreage noted regardless of whether benefited 
1929, § 73-205; Laws 1935, ch. 36, § 1; 1941 Comp., by irrigation. — Landowners within the boundaries of 
§ 77-2105; 1953 Comp., § 75-22-5; Laws 1973, ch. 138, an, irrigation district. may vote such acreage as is allow- 
§ 31. able under this section, even though such acreage is not 

Cross references. — For Election Code, see Chapter 1 benefited by the irrigation works and the owner does not 
NMSA 1978). pay assessments on the acreage..1957-58 Op. Att'y Gen. 

For publication of notice, see 14-11-1 NMSA 1978 et seq, No. 57-190. 


Residence not required of district officer, — One 
ANNOTATIONS who owns land within irrigation district may be elected 
Electors not public officers. — Requirement of '>* as a district officer even though he is not a resident of the 


certain’ qualifications for electors .in irrigation districts district; 1945-46 Op. Att'y Gen. No. 46-4966. ; : 
does not violate N.M. Const., art. VII, § 1, as officers of Record ownership required to vote. — Since this 
irrigation districts are not "public officers" within the section contemplates voting by bona fide owners only, the 


meaning of the constitutional provision. Davy v. McNeill, authorities who determine the qualifications of the elec- 
1925-NMSO-040;'31 N.M. 7, 240 P. 482. tors within an irrigation district should permit-only those 


Inequalities must be corrected by legislature, owners of land to vote whose ownership is a matter of 
since the mode in which an election district is formed and public record in the county clerk's office. 1951-52 Op. Att'y 


operated under a general law is within the discretion of © Gen. No, 52-5611. 
the legislature and, as a general rule, cannot be ques- Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 


tioned by th ts, 1957-58 Op. Att No. 57-190. Jur. 2d Irrigation § 58. 
“Sata ater emg LAs epigayhe 94 C.J.8, Waters § 319. 


73-9-6. [Determining and declaring results of election; effect; including 
district's lands in another district; officers holdover; change 
of divisions, voting precincts and polling places. ] 


The said board of county commissioners shall meet on the second Monday next after such elec- 
tion and canvass: the votes cast'thereat; and if it appears upon such canvass that at least two- 
thirds of the qualified electors voting at said election have voted "Irrigation District - Yes," the 
said board shall, by order duly entered: upon the records, declare such territory duly.organized 
as an irrigation district under the name and ‘style theretofore designated, and:shall declare the 
persons receiving respectively the highest number of votes for director to be duly elected to such 
office. Said board shall cause a copy of such order, including a plat of said district, duly certified 
by the clerk of the board of county commissioners, to be immediately filed for record in the office 
of the county clerk of each county in which any portion of such lands are situated, and no board of 
county commissioners of any county including any portion of such district shall, after the date of 
organization of such district, allow another district to be formed including any of the lands of such 
district, without the consent of the board of directors thereof; and from and after the date of such 
filing the organization of such district shall be complete and the officers thereof shall immediately 
enter upon the duties of their respective offices, upon qualifying in accordance with law, and shall 
hold such offices, respectively, until their successors are elected and qualified. The boundaries of 
said divisions and the voting precincts and polling places in any such district may, after such first 
election, be changed by order of the board of directors of the district: provided that’ the polling 
places shall be designated i in the notice published for every election i in the district. 


History: Laws 1919, ch. 41, § 6; C.S. 1929, § 73-206; So ead ANNOTATIONS 


1941 Comp., § 77-2106; 1953 Comp., § 75-22-6. 
Deackotad ee ORE — The lseeicated material was ' Am, Jur, 2d, A.L.R. and Cu.S. references. — 45 Am. 


’ | ; a tarot Jur, 2d Irrigation § 58, 
inserted by the compiler and is not, part of t e law. 94 C.J.S: Waters $1319. 
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73-9-7. First election; terms. 


At. its first meeting within. ten days after the election, the initial board shall determine by lot 
from its membership one member to serve for a term expiring on the.next first Tuesday after the 
first Monday in December, and one member whose.term expires on the same day. for each of the 
succeeding two years, so that the term of one director. will expire each year. 


History: 1953 Comp., § 75-22-6.1, enacted byLaws ANNOTATIONS 


pig RUE ES ') Am; Jur. 2d, A.L.R. and CuS, references. — 45 Am. 
dur, 2d Irrigation § 58, 
94 C.J.S. Waters § 319. 


73-9-8. Second and subsequent elections. 


The regular election of the district shall:-be held on the first Tuesday after the first Monday in 
December in each year thereafter, at which one director shall be elected for a term of three years. 
The person receiving the highest number of votes is elected thereto..Within ten days after receiv- 
ing his certificate of election, the director shall take and subscribe the official oath and file it in the 
office of the county clerk of the county where the organization was effected, and thereupon imme- 
diately assume the duties of office. Each member of the board of directors shall execute an official 
bond in the sum of three thousand dollars ($3,000) which shall be approved by the chairman of the 
board of county commissioners and recorded in the office of the county clerk. All official bonds shall 
be in the form prescribed by law for county officials, except that the obligee named in the bond 
shall be the district. The premiums upon the bonds and any bonds required from any other officer 
of the district shall be paid by the district: 


History: Laws 1919, ch. 41, § 7; C.S. 1929, § 73-207; ANNOTATIONS 


41 ; 107; 1953 C 75-22-73 L 
tedibetar seas oe Ueleagh Wk ae : Pret Am, Jur. 2d, A.L.R. and O.J.S. references. — 45 Am. 


Jur. 2d Irrigation § 58. 
94.C.J.S. Waters § 319.» 


73-9-9. Irrigation districts; transitional features for present boards. 


Immediately following the next election following the effective date of this section, each board of 
directors shall determine by lot from its membership one member to serve for a term expiring on 
the first Tuesday after the first Monday in December of the following year; and one member whose 
term expires on the same day for each of the succeeding two years, so that the term of one director 
will expire each year. | 


History: 1953 Comp., § 75-22-7.1, enacted by Laws which adjourned on March 20, 1965. See N.M: Const., art. 
1965, ch, 271, § 3. TV.8 28.091 

Effective dates, _ Laws 1965, ch. 271, contained no 
effective date provision, but was enacted at a session 


73-9-10. [Location of office; pecretanys notice of elections; election 
board.] | 


The office of the board of directors shall be located in foe reotictin where the organization was ef- 
fected. Fifteen days before any election held under this act, subsequent to the organization of the 
district, the secretary, who shall be appointed by the board of directors shall cause notice, specify- 
ing the polling places of each precinct, to be posted in three public places in each election precinct, 
of the time and.place of holding the election, and shall also post a general notice of the same in the 
office of said board, which shall be established and kept at some fixed place to-be determined by 
said board in said county. Prior to the time for posting the notices, said board must appoint from 
each precinct, from the electors thereof, three judges, one of whom shall act as clerk, who shall 
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constitute a board of election for such precinct. If the board fails to appoint a board of election, or 
the members appointed do not attend the opening of the polls on the morning of election, the elec- 
tors of the precinct present at the hour may appoint the board or supply the place of an absent 
member thereof. The board of directors must, in its order appointing the board of election, desig- 
nate the hour and the place in the precinct where the election must be‘held. 


_ History: Laws 1919, ch. 41, § 8; C.S. 1929, § 73-208; Cross references. — For location of office, see 73-13-1, 
1941 Comp., § 77-2108; 1953 Comp., § 75-22-8. 73-13-2 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ; ANNOTATIONS 

Compiler's notes. — The term "this act" refers to J d. AL JIS. ref eas ath 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10,1919, ,. yur alinicntimssa em 
the provisions of which are compiled as 73-9-1 to 73-9-6, 94 C.J.S. Waters § 319 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 cere j 
NMSA 1978, 


73-9-11. [Election board; chairman's powers; opening and closing polls; 
return. | 


One of the judges shall be chairman of the election board and may: first - administer all oaths 
required in the progress of any election; second - appoint judges and clerks, if during the progress 
of the election any judge or clerk ceases to act. Any member of the board of election, or any clerk 
thereof, may administer and certify the oaths required to be administered during the progress of 
an election. Before opening the polls, each member of the board must take and subscribe an oath to 
faithfully perform the duties imposed upon him by law. An elector of the precinct may administer 
and certify such oath. The polls must be opened at eight o'clock in the morning of election and be 
kept open until six o'clock p.m. of the same day. It shall be the duty of the clerk of the board of elec- 
tion to forthwith deliver the return duly certified to the board of directors of the district. 


History: Laws 1919, ch. 41, § 9; C.S. 1929, § 73-209; ANNOTATIONS 
1941 Comp., § 77-2109; 1953 Comp., § 75-22-9. 
Bracketed material. — The frat toted material was Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Irrigation § 58. 


94 C.J.S. Waters § 319. 


73-9-12. [Determining and declaring result of election; plurality elects.] 


No list, tally paper or certificate returned from any election shall be set aside or rejected for 
want of form, if it can be satisfactorily understood. The board of directors must meet at its usual 
place of meeting on the first Monday after election and canvass the returns. If at the time of meet- 
ing the returns from each precinct in the district in which the polls were open have been received, 
the board of directors must then and there proceed to canvass the returns; but if all the returns 
have not been received, the canvass must be postponed from day to day until the returns have 
been received, or until six postponements have been had. The canvass must be made in public and 
by opening the returns and counting the votes cast for each person voted for, or as to each question 
voted upon, and declaring the results thereof. The board shall declare elected the person receiving 
the highest number of votes so returned for each office and also declare the result as to any ques- 
tion submitted. 


History: Laws 1919, ch. 41, § 10; C.S. 1929, § 73-210; ; ANNOTATIONS 


1941 Comp., § 77-2110; 1953 Comp., § 75-22-10. 

Bracksted material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Irrigation § 58. 

Cross references. — For special election to authorize 94 C.d.S. Waters § 319. . 


bonds, see 73-9-17 NMSA 1978. 
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73-9-13. [Election statement and certificates; ett vacancy in office of 
director. ] 


The secretary of the board of directors must, as soon as the result of any election held adler 
the provisions of this act is declared, enter in the records of such board:and file with the county 
clerk of the county in which the office of said district is located, a statement of such result, which 
statement must show: first, a copy of the publication notice of said election; second, the names of 
the judges of said election; third, the whole number of votes cast ‘in the district and in each pre- 
cinct of the district; fourth, the names of the persons voted for; fifth, the number of votes cast in 
the district for each.of such persons; sixth, the names of the persons declared elected; seventh, the 
result declared on any question submitted, in accordance with the majority of the votes cast for or 
against such question. The secretary must immediately make out and deliver to the person elected 
a certificate of election, signed by him and authenticated with the seal of the board. In case of a-va- 
cancy in the board of directors by death, removal or inability from any cause to properly discharge 
the duties as such director, the vacancy shall be filled by appointment by the remaining members 
of the board, and upon their failure or‘inability to act within thirty days after such vacancy occurs, 
then upon petition of five electors of said district the board of county commissioners of the county 
where the office of said board of directors is situate, shall fill such vacancy or vacancies. Any direc- 
tor appointed as above provided shall hold his office until the next general election of said district, 
and until his successor is elected and qualified. 


History: Laws 1919, ch. 41, § 11; C.S, 1929, § 73-211; 73-9- 10 to 713- 9-19, 73-9-22, 73- 9. 24 and 73-9-26 to 73-9- 62 
1941 Comp., § 77-2111; 1953 Comp., § 75-22-11. “ -<""NMSA 1978. . 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — The term "this act" refers to Am, Jun, 2d) Aul.Re and C.,8, ree ocdes 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, Nag oecaee ai an references 
the provisions of which are compiled as 73-9-1'to 73-9-6, © 94 C.J.8, Waters § 319, 


73-9-14. [Board of directors; organization; powers; water regulations; 
delinquent assessments; engineer's report on water supply; 
contracts; pro rata distribution; delivering water to other 
lands; assignment of water rights. | 


The directors, having duly qualified, shall organize as a board, elect a president from their num- 
ber and appoint 'a secretary. The board shall have power and it shall be their duty to adopt a seal, 
manage and conduct the affairs and business of the district, make and execute all necessary con- 
tracts, employ such agents, attorneys, officers and employees as may be required and prescribe 
their duties, establish equitable rules and regulations for the distribution and use of water among 
the owners of said land and generally perform all such acts as shall be necessary to fully carry out 
the purposes of this act; which regulations, among other things, shall provide that no water shall 
be delivered from the irrigation system of the district for irrigation of any land while the taxes or 
tolls due thereon or from the owner thereof for district purposes levied or imposed under the provi- 
sions of this act are in arrears for more than twelve months; provided, however, that in'the event 
such local assessments on any land within the district are more than twelve months in arrears, 
and the owner or tenant thereof shall pay, or satisfactorily secure said district for water assess- 
ments imposed for any current year, in advance of the actual delivery of water thereon, then said 
board may deliver water during such current year upon said lands. As soon as practicable’ after 
the board shall have organized it shall employ a competent hydraulic engineer to. determine and 
report upon the water supply available for the district, which report shall be a full and complete 
record of all hydrographic data available and relating to the stream, streams or other sources of 
water supply from which water for the district is to be obtained; the report shall contain an esti- 
mate of the average amount of water available for each acre of land per year and shall show ap- 
proximately the probable amounts available for irrigation or storage during each week of the year. 
The report accompanied by an examination fee of $25.00, shall be submitted to the state engineer 
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for his examination and if he shall find such report to: be a full and complete record of the available 
hydrographic data, that the calculations are correct and that there will be water in the source or 
sources of supply sufficient to properly irrigate the lands included within such district, he shall so 
certify under his hand and official seal. If the report submitted is found to be insufficient, or incor- 
rect, the state engineer shall return the same for correction to the directors of the district with a 
statement of his objections, If such report is not corrected so as to meet with the approval of the 
state engineer or if from such report-and other available information the engineer is of the opinion 
that there is not sufficient water in the source or sources of supply to properly irrigate the lands 
included within said district, he shall disapprove said report. , 

The board of‘directors shall have the right’'to appeal from the decision of the state engineer to 
the district court of the district in which such irrigation district is located, where the sufficiency 
and accuracy of the report and available water supply. shall be determined. Until.the report. is 
approved by the state engineer or the courts, no bond issue shall be made:as provided for in Sec- 
tion 15 [73-9-17 NMSA 1978] of this act. A iby of such report shall be kept on file in the office of 
the state engineer and the secretary of irrigation district, and shall be available for examination 
by any person desiring to do so. 

Said board shall have the power (in addition to the means to supply water to said district) to 
construct, acquire or purchase any and all canals, ditches, reservoirs, reservoir sites, water, water 
rights, rights-of-way or other property necessary for the use’of the district and to contract with any 
person, corporation or other irrigation district for supplying water for any or all of the lands in said 
district; and also to construct drainage works necessary to prevent or relieve the water logging of 
any lands within the district. Incase of the purchase of any property by said district the bonds of 
the district hereinafter provided for may be used at their par value in payment without previous 
offer of such bonds for sale. But no contract involving a consideration exceeding ten thousand dol- 
lars {($10,000)] and no contract for the purchase, rental. or, delivery involving annual charges’ or 
payments exceeding fifteen thousand dollars [($15,000)] per annum shall be binding unless such 
contract shall be authorized and ratified in writing by not less than a majority of the qualified elec- 
tors of said district according to the number of votes cast at the last preceding district election; nor 
shall any contract involving payment in excess of twenty-five thousand dollars [($25,000)] in any 
one year be binding until such contract shall have been rman i: and ratified at.an election held 
in the manner provided for the issue of bonds. 

The rules and regulations established by said board shall be printed in convenient:form:as soon 
as the same are adopted, for distribution in the districts. All waters distributed ‘shall’ be appor- 
tioned:to each landowner pro rata to the lands assessed under this act within such district; The 
board of directors shall have power to lease or rent the use of water or contract for the delivery 
thereof to occupants of other lands within or without the said district at such prices and on such 
terms as they deem best, provided the rental shall not be less than one and) one-half times the 
amountof the district tax for which:said land would be liable if included in the district lands as- 
sessed under this act; provided, no vested or prescriptive rights to:the:use of such water shall at- 
tach to said land by virtue of such lease or such rental; provided, also; that any landowner in said 
district may with the consent of the board’of directors assign the right:to the whole or any portion 
of the water so apportioned to him for any one year where practicable to any other bona fide land- 
owner but only in case such owner shall have fully complied with the provisions of this act. 


History: Laws 1919, ch..41, § 12; C.S. 1929, § 73-212; For procedures governing administrative abpeais to the 
Laws 1933, ch. 63, § 1; 1941 Comp. neh 77-2112; 1953 district court, see Rule 1-074 NMRA. 
Comp,, § 75-22-12. ' For scope of review of the district court, see Zamora 
Bracketed material. — The bracketed material was v. Village of Ruidoso Downs, 120 N.M. 778, 907. P.2d 182 
‘inserted by the compiler and is not part of the law. = (1995). 
Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, ANNOTATIONS 
the provisions of which are compiled as 73-9-1 to 73- 9-6, District has no right to reservoir fund, — An irri- 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9- 62 gation district has no clear legal right to draw on income 
NMSA 1978. ' from land grant by Congress, the use of which is limited 
Cross references. — For director's appointment by to establishment of reservoirs, and mandamus directed to 
bondholders, see 73-13-7 NMSA 1978. the drawing of warrant thereon should be denied. Carson 
For the state\engineer, see.72-2-l NMSA 1978 et:seq, Reclamation Dist. v. Vigil, 1926-NMSC-019, 31 N.M. 402, 
246 P. 907. 
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Mandamus not available to compel auditor to pay district together with the use thereof by the lessee is a 
for engineer from fund. — Where the duty of the state beneficial use within the constitutional requirement of 
auditor to draw warrants upon the "permanent reservoirs N.M. Const., art. XVI, § 3. 1964 Op. Att'y Gen, No. 64-01. 
for irrigation purposes income fund" is not made clear by Abatement of public nuisance maintained by irri- 
the citation of statutory authority, he can not be compelled |; gation district allowed. — A court could certainly hold 
by mandamus to exercise his discretion in drawing upon that the Elephant. Butte irrigation district is maintaining 
such fund to employ a competent hydraulic engineer for a public nuisance in that its ditches and canals are breed- 
an irrigation district. Carson Reclamation Dist. v. Vigil, ing mosquitoes that have resulted in the presence of en- 
1926-NMSC-019, 31 N.M., 402, 246 P. 907. ; cephalitis. Although New Mexico has no specific provision 

Irrigation district has power to acquire water requiring the abatement of this particular type of nui- 
rights by any legal means, 1964 Op. Att'y Gen. No. 64-01. sance, the conditions now existing constitute a nuisance 

An irrigation district must continue to use any water: “at common law and hence should be abated in the interest 
right acquired under authority of this section beneficially of the public health and safety in the opinion of this office, 
or suffer the right to be forfeited. 1964 Op, Att'y Gen, 1957-58 Op, Att'y Gen. No. 58-192. 

No. 64-01. Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 

Beneficial use must commence within four years. ' Jur. 2d Irrigation §§ 58 to 61. 

— The length of time that an irrigation district may hold.a _. Right of water district to charge for fire service, 37 
right without putting the water of that right to beneficial A,L.R. 1511. 

use is limited to four years, although, in the discretion of Liquidation of indebtedness incident to abandoned proj- 
the state engineer, extensions of time may be granted be- ect where cost of improvement, if made, would have been 
yond the four-year period, 1964 Op. Att'y Gen. No. 64-01, assessed against property benefited, 82 A.L.R. 559... 

To prevent forfeiture, — This section provides that Liability of irrigation district for damages, 160 A.L.R. 
a water right acquired by an irrigation district will not 1165, 
be lost by forfeiture if the water to which the district is Discrimination between property within and that out- 
entitled by virtue of such right is'leased or rented and side municipality or other governmental district as, to 
therefore used upon land other than the land to which public service or utility rates, 4 A.L.R.2d 595. 
the right may have been appurtenant. 1964 Op. Att'y Gen. Duty of mutual association, nonprofit organization, or 
No. 64-01. > co-operative to furnish utilities services, 56 A.L.R.2d 413: 

Leasing and using. of water deemed, beneficial,  94.C,J.S. Waters § 319. 


use. — The leasing or renting of water by an irrigation 


73-9-15. [Meetings of directors; quorum; ‘concurrence; records; entry on 
lands; acquisition of property; tax exemption. | 


The bisald of directors shall hold a regular quarterly meeting in their office on the first Tuesday 
in January, April, July and October of each year and such special meetings as may be required 
for the proper transaction of business. All special meetings shall be called by the president of the 
board, or any two directors. All meetings of the board must be made public, and two members 
shall constitute a quorum for the transaction of business; and on all questions requiring a vote 
there shall be a concurrence of at least two members of said board. All records of the board must 
be open to the inspection of any elector during business hours. The board, its agents: and employ- 
ees, shall have the right to enter upon any land in the district to make surveys and to locate and 
construct any canal or canals and the necessary laterals. Said board shall also have the right:to 
acquire all lands, water rights, franchises and other property necessary for the construction, use, 
maintenance, repair and improvement of its canals, ditches, reservoirs and waterworks; and shall 
also have the:right by purchase or condemnation to acquire rights-of-way for the construction or 
enlargement of any of its ditches, canals or reservoirs, also lands for reservoir sites. 

The title to all property acquired under the provisions of this act shall immediately and by op- 
eration of law vest in such irrigation district, in its corporate name, and such property shall be 
held for the uses and purposes set forth in this act, and shall be exempt from all taxation. 


History: Laws 1919, ch. 41, § 13; C.S. 1929, § 73-213; ANNOTATIONS | 
1941 Comp., § 77-2113; 1953 Comp,, § 75-22-13. a 

Bracketed material. — The bracketed material was Director's acts not voided by informality.— Where 
inserted by the compiler and is not part of the law. all members of the board of directors of an irrigation dis- 

Compiler's notes. — The term "this act" refers to trict are present at a meeting, the acts done are not void 
Laws 1919, ch. 41, §8 1 to 57, effective March 10, 1919, although the meeting. was not formally "called." Davy v. 
the provisions of which are compiled as 73-9-1 to 73-9-6, McNeill, 1925-NMSC-040, 31 NM. 7, 240 P, 482. 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 Am. Jur, 2d, A.L.R. and C.J.8. references. — 45 Am. 
NMSA 1978. . dur. 2d Irrigation 8§ 57,70 to 72. 
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73-9-16. [Acquisition of property; suits; judicial notice and presumption 
of organization; certified copies as evidence. | 


The, said board is Lisneliy authorized and empowered to take conveyances or contracts for all 
property or rights acquired by it under the provisions of this act in the name of such irrigation 
district tovand for the purposes herein expressed, and to:institute and maintain any and all ac- 
tions, proceedings and suits at law or in equity, necessary or)proper in order to fully carry out the 
provisions of this act,or to enforce, maintain, protect or preserve any or all rights, privileges and 
immunities created by this act or acquired in pursuance thereof. And in all courts, actions, suits or 
proceedings the said board may sue, appear and defend in person or by attorneys and in the name 
of such irrigation district. Judicial notice shall be taken in all actions, suits and proceedings in any 
court of this state of the organization and existence of any irrigation district in this state now or 
hereafter organized, from and. after the filing for record in the office of the county clerk of the certi- 
fied copy of the order of the board of county: commissioners mentioned in Section 6 [73-9-6 NMSA 
1978): of this act; and a certified copy of said order shall be prima facie evidence in all actions, suits 
and proceedings in any court in this state of the regularity and legal sufficiency of all acts, matters 
and proceedings therein recited and set forth; and any such irrigation district, in regard to which 
any such order has been heretofore or may hereafter be entered, and such certified copy thereof so 
filed for record, and which has exercised or shall exercise rights and powers of such district; and 
shall have had or shall have in office a board of directors exercising the duties of their office and 
the legality or regularity of the formation or organization whereof shall not have been questioned 
by proceedings in quo warranto instituted in the district court of the county in which such district 
or the greater portion thereof is ‘situated within one year from the date of such filing, shall be 
conclusively deemed to be a legally and regularly organized, established and existing irrigation 
district within the meaning of this act, and its due‘and lawful formation and organization shall not 
thereafter be questioned in any action; suit or proceeding whether brought under the provisions of 
this act or otherwise. 


History: Laws 1919, ch. 41, § 14; C,S. 1929, § 73-214; 78-9-10 to 73-9-19, 73- ‘9- 22, 73-9-24 dif 73-9-26 to 73-9-62 
1941 Comp., § 77-2114; 1953 Comp. 8 75-22- Dae chean NMSA‘'1978. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. JANN OTATIONS 
Compiler's notes. — The term "this act" refers to Am. Jur, 2d, A.L.R. and C..S8. references. — 45 Am, 
Laws 1919, ch. 41, §§ 1 10.57, effective March 10,1919, 7 94 Trrigation 86 41 to 43, 5 as 


the provisions of which are compiled as 73-9-1,to 73-9-6, “94 C.J.S. Waters § 321. 


73-9-17. Bonds; authority to issue; election; how payable; form and 
: contents. ! ; 


-For’the purpose of acquiring by purchase or construction, or by any lawful means, necessary 
reservoirs, water rights, canals, ditches and works, including necessary drainage works, and ac- 
quiring the necessary property and:rights therefor, and for the purpose of repairing, extending, 
improving and constructing necessary betterments thereof and: thereon, and for the payment or 
retirement of any or all.existing indebtedness not evidenced by outstanding bonds, or for any one 
or more of such purposes either singly or in combination with one or more of such purposes, and to 
pay the first year's interest upon the bonds herein authorized or otherwise to carry out the provi- 
sions of this act, the board of directors of any district shall estimate and determine 'the amount or 
amounts of money necessary to be raised for the purpose or purposes and the amount or amounts 
of bonds to issue therefor; provided, however, that none of the bonds shall run for a longer period 
than fifty years from the date thereof. The board of directors shall thereupon call a special election, 
at which election shall be submitted to the ‘electors of the:district possessing the qualifications 
prescribed by Section 73-9-5: NMSA 1978 the question of whether or not the bonds of the district 
shall be issued in the amount:or: amounts so determined. A notice of the election shall be given by 
one publication in any newspaper published in the county wherein the principal office of the dis- 
trict is located, the publication tobe made not less than one week prior to. the date of the election. 
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The notice shall specify the time:of holding the election and the amount and purpose of the bonds 
proposed to be issued. The election shall be held and the results thereof determined and declared 
in all respects as nearly as possible in conformity with the provisions of the statute governing the 
election of directors; provided that no informalities in conducting the election shall invalidate it 
if the election has been otherwise fairly conducted: At the election, the ballots shall contain the 
words: "Bonds - Yes" and:'"Bonds - No" or words equivalent thereto. If a majority of the votes cast, 
based upon the number of acres of land owned and voted, by the qualified electors are voted "Bonds 
- Yes," the board of directors shall, by resolution, immediately determine the amounts and series of 
the bonds and the due dates thereof and shall immediately thereafter cause bonds to be issued in 
amounts and payable in series as provided in the resolution. Each bond shall bear interest: payable 
semiannually on June 1 and December 1 of each year. The principal and interest shall be:payable 
at the office of the county treasurer of the county in which the organization of the district was ef- 
fected as aforesaid and at another place or places, if any, as the board of directors may designate 
in the bonds. The bonds shall be in such form as the board of directors may determine and be ex- 
ecuted in the name of the district and signed by the president, and the seal of the district shall be 
affixed thereto and attested by the secretary, except for bonds issued in book entry or similar form 
without the delivery of physical securities. The bonds shall be numbered consecutively as.issued 
and shall bear the date or dates as may be determined by the board of directors. Any coupons for 
interest shall be attached to each bond, bearing the facsimile signature of the president. The bonds 
may provide that they may be registered as to principal only or as to both principal and interest. 
The secretary shall keep a.record of the bonds sold; their number, date of sale, the price received 
and the name of the purchaser. When the money provided by any previous issue of bonds has be- 
come exhausted by expenditures herein authorized and it becomes necessary to raise additional 
money for such purposes, additional bonds may be issued after submitting the question of issuing: 
the bonds at a special election to the qualified voters of the district and pthexmise complying with 
the provisions of this act in respect to an original issue of bonds, 


History: Laws 1919, ch. 41, § 15; 1927, ch. 148, § 2; 
C.S. 1929, § 73-215; Laws 1934 (S.S.), ch. 8, § 1; 1935, 
ch. 36, § 2; 1941 Comp., § 77-2115; 1953 Comp., § 75- 
22-15; Laws 1957, ch. 228, § 1; 1983, ch. 265, § 55. 

Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which aré’compiled'as 73-9-1 to 73-9-6, 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
NMSA 1978. 

Cross references. — For publication of notice, see 14- 
11-1 NMSA 1978 et seq. 

The 1983 amendment, effective April:7, 1983, substi- 
tuted "The board of directors" for "They" and "Section 73- 
9-5 NMSA 1978" for "Section 1 of this act" in the second 
sentence, divided the former fourth sentence into the pres- 
ent fourth and fifth sentences, substituted "bear interest" 
for "be payable at.a given time for its entire amount, and 
not for a percentage, and said bonds shall bear interest 
at a rate not exceeding six percent a year, payable" in 
the eighth sentence, substituted "and" for "or" following 
"aforesaid" and inserted. "or places, if any" in the ninth 
sentence, rewrote the tenth sentence, added "Any" at the 
beginning of the twelfth sentence, substituted "interest" 
for "coupons" in the thirteenth sentence and made minor 
stylistic changes throughout the section. 


73-9-18. Sale; notice. 


ANNOTATIONS 


Definite plans essential. — Prior to voting upon the 
issuance of bonds, it is necessary that an estimate of the 
money required be determined and based upon some 
definite plan for the construction of the irrigation system 
for which the bonds are to be issued. Davy v. McNeill, 
1925-NMSC-040, 31 'N.M. 7, 240 P. 482. 

Bonds payable outside state. — An irrigation district 
organized hereunder may issue its bonds and make them 
payable outside the state. Davy v. Day, 1926-NMSC-030, 
31N.M. 519, 247 P. 842, 

Informality does not void fair election. — The 
fact that the board of county commissioners canvass 
the returns of an election for bond issue after they had 
been. canvassed by. the directors of the irrigation dis- 
trict does not render such election void. Davy v.. McNeill, 
1925-NMSC-040, 31 N.M. 7, 240 P- 482. , 

Records of irrigation district are open to public 
scrutiny for any lawful purpose. 1957-58 Op. Att'y Gen. 
No. 58-197. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation §§ 67 to 69. 

94 C.J.S, Waters §,345. 


The board may aa oon from time to time vin eed amounts as may be necessary and facie 
advantageous to raise the money for the construction or purchase of canals, reservoir sites, reser- 
voirs, water rights and works, including necessary drainage works, and to repair, extend, improve 
and to construct betterments for such works or systems and otherwise to fully carry out the objects 
and purposes of this act. Before making any sale, except as hereinafter provided, the board shall, 
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at a meeting, by resolution declare its intention to sell a specified amount of the bonds and the day 
and hour and place of such sale, and shall cause such resolution to-be entered in the minutes, and 
notice of the sale to be given by publication thereof, by three insertions ina daily newspaper pub- 
lished in the city of Santa Fe and a like notice in a daily newspaper published in the city of Albu- 
querque, and any other newspapers, at their direction, the first of which publications shall be not 
less than twenty (20) days prior:and the last not less than five (5) days prior to the date fixed for 
such sale. The notice shall state that sealed proposals will be received by the board.at their office, 
for the purchase of the bonds, till the day and hour named in the resolution. At the time appointed 
the board shall.open the proposals and award the purchase of the bonds to the highest responsible 
bidder, and may reject all bids; but said board shall in no event, sell any of said bonds for less than 
ninety-five percent of the face value thereof. In case no bid is made and accepted as above provided, 
the board of directors is hereby authorized to use said bonds for the purchase of canals, reservoir 
sites, reservoirs, water rights and works, or for the construction of any canals, reservoir and works, 
including drainage works, or for repairs, extensions, improvements or betterments to any of such 
works or systems, provided such bonds shall not be so disposed of at less than ninety-five percent 
of the face value thereof. Provided, however, that in the event said board shall negotiate the sale of 
such bonds to the United States of America, either under the National Industrial Recovery Act, the 
Reconstruction Finance Corporation Act, the Agricultural Adjustment Act and acts amendatory 
of such acts and acts supplemental thereto and revisions thereof and any further acts of the con- 
gress of the United States, heretofore or which may hereafter be passed, then no notice of sale of 
said bonds shall be necessary and said board shall be fully authorized to make sale thereof to the 
United States of America or any agency thereof, on such terms and conditions as may be required 
by the government of the United States, or any agency thereof, without notice, without competitive 
bidding and on resolution of the board of directors duly adopted and recorded in the minutes. 

Upon resolution of the board of directors, funding or refunding bonds may be issued and used 
by any district organized under the laws. of this state, for the purpose of retiring any bonds or any 
other obligations of the district which may have been issued, or incurred, under the provisions of 
this or any other act: provided, however, that no refunding bonds shall be issued and used by any 
district for the purpose of retiring obligations incurred other than bonds until after the question 
of issuing such refunding bonds shall have been submitted to an election as herein provided and 
shall have received the affirmative vote of a majority of those voting thereon within such district. 
Such funding or refunding bonds may be payable at such time or times and bear such rate of in- 
terest not exceeding six per centum per annum and may be of such denomination as the board of 
directors may determine and shall be executed in the same manner and have annexed interest 
coupons as provided herein for an original issue of bonds. The board of directors shall have power 
to contract for the purchase and exchange of any part or all of the outstanding funding bonds, 
refunding bonds or other obligations of the district. at any price not excesd ne par and accrued 
interest. 

Such funding or refunding bonds, if they be not sold to the United States of America or an 
agency thereof, as hereinafter provided, shall be first deposited with the county treasurer of the 
county wherein the office of the district is located and shall be delivered only as and when bonds or 
other obligations so to be funded or refunded are surrendered to such county treasurer for cancel- 
lation and they shall be exchanged only on the basis agreed upon between the board of directors 
and the creditors of the district, acting individually,or through an authorized creditors' committee. 
Such funding or refunding poitald may also be sold from time to time in such amounts as the board 
of directors may determine and in the same manner as provided for the sale of the original issue of 
bonds, at not less than ninety-five percent of their face value, the proceeds to be deposited with the 
said treasurer, to be paid out by him on order of the board of directors in exchange for any of the 
outstanding bonds or other obligations that may be so purchased.or contracted for by the board of 
directors, at a price not exceeding the price agreed upon. 

The said treasurer shall cancel all bonds of the district. as and when the same are paid or re- 
funded, and take full satisfaction of such other obligations as are being funded, and shall cause to 
be recorded in the office of the county clerk of said county, his certificate [showing] that said bonds 
and other obligations, giving the dates, serial numbers and amounts thereof, have been paid, can- 
celed and satisfied; and such canceled bonds and other obligations shall be delivered to the board 
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of directors of the district. It shall be the duty of said board of directors to‘enter upon their records. 
a statement giving the dates, serial numbers and amounts of the bonds so canceled, and to pre- 
serve all-receipts and satisfactions of other obligations. Provided, however, that in the event such 
funding or refunding bonds: shall be sold to the United:States of America or an agency thereof, 
under the terms of the National Industrial Recovery Act, the Reconstruction Finance Corporation 
Act, the Agricultural Adjustment Act’ and acts amendatory of such actsand acts supplemental 
thereto, and revisions thereof and any further acts of the congress of the United States, heretofore 
or which may hereafter be passed, the cash so received shall be paid out and exchanged for bonds. 
or other obligations intended to be funded or refunded only on such terms and conditions‘as may 
be prescribed by the neve again, of the United a or an <6 thereof. ) 


History: Laws 1919, ch. 41, § 16;-C.S. 1929, § 73-216; ‘The National Industrial feasioBtéy Act, referred to in this 


Laws 1934 (S.S.), ch. 8, § 2; 1941 Comp., § 77-2116; 
1953 Comp., § 75-22-16. 

Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§:1:to 57, effective March 10, 1919, 
the provisions of which are compiled as 73-9-1 to 73-9-6, 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9- 62 
NMSA 1978. 

The Reconstruction’ Finance Corporation, referred to 
in this section, was abolished by the Reorganization Plan 
No. 1 of 1957 pursuant to the Reorganization Act of 1949 
as amended, effective June 30, 1957, 22 Fed. Reg. 4633, 71 


section, was declared unconstitutional in A.L.A, Schechter 
Poultry Corp. v. United States, 295 U.S. 495, 55 S. Ct. 837, 
79 L. Ed. 1570, 97 A.L.R. 947 (19385). 

Cross references. — For the authorization of direc- 
tor's. appointment by bondholders, see 73-13-7 NMSA 
1978, 

For the Agricultural Adjustment Act, see 7 U.S.C. §§ 601 
to 626, 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 45 Am. 
dur, 2d Irrigation §§ 67 to 69. 


Stat. 647:(1957). 
94 C.J.S. Waters § 345. 


73-9-19. Bonds; how paid; liens. 


Any and all bonds issued under the provisions of this act, and the interest coupons attached 
thereto, shall be paid by revenue derived from'an annual ad valorem assessment and levy upon 
all of the real property within the district, which real property shall be and remain liable to be as- 
sessed for the payment of such bonds until such bonds, both principal and interest, are fully paid, 
and said assessment shall be made, levied and collected in the same manner as are general county 
and state taxes. Said bonds, interest coupons and the assessments made for their payment shall 
be and remain a perpetual lien upon all of the real property located within said district until said 
bonds and all interest coupons thereto appurtenant have been paid in full. The sale of any land 
within the district for general or other taxes [shall] in no manner divest said real Prep ERy so sold 
of the lien 3 said bonds, interest coupons and assessments. 


History: Laws 1919, ch. 41, § 17; C.S. 1929, § 73- 
217; Laws 1934 (S.S.), ch. 8, § 3; 1935, ch. 36, § 3; 1941 
Comp., § 77-2117; 1953 Comp., § 75-22-17. 

Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled: as 73-9-1 to 73-9-6, 


73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
NMSA 1978. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d irrigation 8§ 67 to 69. 
94.C.J.S. Waters § 345. 


73-9-20. Special proceedings to enforce collection. 


In the event of any default in the payment of the interest upon or principal of any bonds issued, 
and if the said district or its proper officers shall fail or neglect to enforce payment of any unpaid 
assessment, the holder of any one of said bonds may, for himself and' for the benefit of all others 
similarly situated, enforce the said liens and collect the assessments by suit or action against the 
land or lands, property or properties on which such assessment has not been paid, and against 
said district; or may apply for the appointment of a receiver to collect the assessment and enforce 
the liens aforesaid; and the proceeds ‘of such assessments and collections shall be applied, after 
payment of costs, first to overdue interest, and then to payment pro rata of all bonds issued by said 
board, which are then due and payable; and the said receiver may be directed by suit to foreclose 
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the lien of said assessments on said property. The suits so brought by any bondholder or receiver 
shall be conducted in all matters as suits for the collection of debts and foreclosure of liens under 
mortgages and trust deeds, and the decree in such suits and the deeds issued pursuant thereto 
shall have the same:presumption in their favor: provided, however, that when all such sums have 
been paid, the receiver shall be discharged, and the affairs of the district ery by the board 
as hereinbefore provided. 

In any special proceeding commenced under fives provisions of this section, the district, and all 
land andall property or ‘properties on which assessments have not been paid, may be made joint 
defendants, but separate judgments shall be entered and enforced. 


History: C.S. 1929, § 73-217a, enacted by Laws 1934 one of its reclamation projects. Hooker v. Village of Hatch, 


(S.S.), ch. 8, $4; 1941 Comp., § 77-2118; 1953 Comp., 1959-NMSC-066, 66 N.M. 184, 344 P.2d 699, 
§ 75-22-18. . Village cannot sell gas to district. — The village of 
Ps bah Hatch may not sell gas to an irrigation district more than 
ANN OTATIONS is . » five miles from the village boundary, and it necessarily fol- 


lows that the village also may not sell gas to an improve- 
ment district organized under the authority of the irriga- 
tion district. Hooker v, Village of Hatch, 1959-NMSC-066, 
66 N.M. 184, 344 P.2d 699. 
Am, Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
dur, 2d Irrigation §§ 67 to 69. 
'~ 94C.J.S. Waters § 345. 


Irrigation district not state agency. — Nowhere in 
this section is there any provision that such an irrigation 
district is a state agency, and there is no contention that it 
is an agency of the United States, although it is organized 
to operate under and cooperate with the United States in 


73-9-21.. President and secretary to compile bond statement. 


Upon the execution, issuance and delivery of such bonds, the president and secretary of the 
board of directors of any such irrigation district shall, forthwith, compile a statement in detail 
showing the amount of such issue, the rate of interest, the respective dates of maturity and inter- 
est payment dates; and if registered, the name or names of the registered owner or owners of said 
bonds, certifying to the same under their hands and the official seal of the district. Said certified 
statement shall thereupon be delivered to the county assessor of the county where such district 
is located, and if such district be located in more than.one county, to the county assessor of each 
county where any part thereof is located. Thereafter it shall be the duty of said county assessor or 
county assessors, as and when they prepare the assessment rolls for each succeeding year thereaf- 
ter, to include an ad valorem tax upon all of the real estate located within said irrigation district, 
in his county, in an amount sufficient to pay and retire the interest coupons and principal of said 
bonds, as and ‘when they mature, according to the schedule so furnished by the. president and 
secretary of said district, and it shall further be the duty of the board of county commissioners of 
said county or counties, as and when it makes it [its] levy for state and county taxes for each suc- 
ceeding year, to make a levy upon all of the real estate within said district and in their respective 
counties, upon an ad valorem basis, in an amount sufficient to pay and retire the interest coupons 
and principal of said bonds, as and when they mature, said assessments and levies to be made in 
the same manner as taxes for general county and state purposes are levied, as provided by law; 
it being the intention hereby to place the duty and responsibility of making such assessment and 
levy upon said district lands for bond and coupon retirement requirements upon the county asses- 
sor and county commissioners, after the certified lists of bonds issued have been furnished by the 
president and secretary, as herein required. 


History: C.S, 1929, § 73-217b, enacted by Laws 1934 ANNOTATIONS 


baeaig #9, ABST COMP ove ee cehA Ra REPL SON Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


Jur. 2d Irrigation §§ 67 to 69. 
94 C.J.S. Waters § 345. 
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73-9-22. Directors certify amounts needed; assessment; no Seta to eo 
transferred. 


It shall be the duty of the board of directors of the district, on or kiafiore Beptetabertt first of 
each year, to determine the amount of money required to meet the maintenance, operating and 
current expenses of the district for the ensuing fiscal year, and such additional sums as may be 
necessary to meet any deficiency for payment of maintenance or operation expenses theretofore ~ 
incurred, and to certify the same to the board of county commissioners. Such certificate shall 
specify the sum required for each of the purposes therein mentioned. The county treasurer’shall 
distribute the proceeds of the ad valorem taxes levied by the county commissioners under this 
act for the purpose of paying and retiring outstanding bonds and interest coupons, to the credit 
of a fund to be known as "bond fund" and shall distribute the proceeds of the specific taxes lev- 
ied on request of the board of directors of said district through their budget for maintenance, 
operation and current sapelioes to a separate fund, established and peranieemted for said last- 
mentioned purposes. 

. It shall be unlawful to transfer any money from either the bond fand or the maintenance, opera- 
tion and current expense fund, or to use the money therein for any other purpose, so long as any 
obligations of the district which should be paid out of such funds, respectively, remain unpaid. 

The county treasurer is authorized to pay out of said bond fund any matured bond or coupon of 
the district, upon presentation of said bond, coupon or coupons, for that purpose, and without war- 
rant from the board of directors of said district, and to pay out of the maintenance, operation and 
current expense fund or funds, any water charges or rentals due by the district and unpaid with- 
out warrant signed by the president and secretary of the district, in any case where the district 
officers neglect or refuse to issue such warrant in time to meet such obligations when due. 


History: Laws 1919, ch. 41, § 18; 1921, ch. 173, § 1; 
C.S. 1929, § 73-218; Laws 1934 (S.S.), ch. 8, §-6; 1941 
Comp., § 77-2120; 1953 Comp., § 75-22-20. 

Compiler's notes. — Laws 1934, ch. 8, § 6, provided 


The term "this act" refers to Laws 1919, ch. 41, §§ 1 to 
57, effective March 10, 1919, the provisions of which are 
compiled as 78-9-1 to 73-9-6, 73-9-10 to-73-9-19, 73-9-22, 
73-9-24 and 73-9-26 to 73-9-62 NMSA 1978. 


it was amending Laws 1929, ch. 173, § 1, being § 73-218 
of the Code of 1929. It correctly included the 1929 compi- 
lation number, § 73-218 in the 1929 compilation of Laws 
1921, ch. 173, § 1 which was the section actually amended 
in 1934. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
dur. 2d Irrigation § 2. , 
94 C.J.S. Waters § 321. 


73-9-23. Board of directors to submit accurate description of lands to 
county assessor. 


That the board of directors of any such irrigation district shall, on or before September first of 
each succeeding year after the passage of this act, cause to be prepared an accurate description of 
all of the lands within their respective districts, as then legally constituted, and which lands are 
liable under the provisions of this act [73-9-17 through 73-9-27, 73-9-50, 73-13-4, 73-13-23 NMSA 
1978] to an assessment for debt service or district maintenance purposes; that said list shall be 
certified to by the president and secretary of the district and delivered to the county assessor or 
assessors of the county or counties within which said lands or any portion thereof are located. 


History: C.S. 1929, § 73-218a, enacted by Laws 1934 
(S.S.), ch. 8, § 7; 1941 Comp., § 77-2121; 1953 Comp., 
§ 75-22-21. 

Cross references, — For information to be furnished 
assessor, see 7-38-8 NMSA 1978. 


ANNOTATIONS 
Am. Jur. 2d, A.\L.R. and C.J.S. references. — 45 Am. 


Jur, 2d Irrigation §§ 71, 72. 
94 C.J.S. Waters § 334. 
73-9-24. Tax assessments. 


It shall be the duty of the county assessor of any county embracing the whole or a part of any ir- 
rigation district, to assess and enter upon his tax rolls each year, the name of the owner, if known, 
and the description and area of each tract of land in said district in his said county, subject to 
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assessment and taxation under this act, and upon receipt by such assessor of the notice from the 
county commissioner of the levies to be made as hereinafter provided, he shall extend the same 
upon his tax roll to be collected in the same manner as other taxes. 


History: Laws 1919, ch. 41, § 19; C.S. 1929, § 73-219; 73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
Laws 1934 (S.S.), ch. 8, § 8; 1941 Comp., § 77-2122; NMSA 1978. 
1953 Comp., § 75-22-22. 


Compiler's notes. — The term "this act" refers to ANNOTATIONS 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, , af 
the provisions of which are compiled as 73-9-1 to 73-9-6, centr Puente op 1 ap my ele ig aban 


94 C.J.S: Waters.§ 334. 


73- 9-25. Creutibe of sinking fund. 


An assessment and levy for the retirement saith payment of any outstanding bonds of any such 
district shall be made for each and every year after the issuance and delivery of such bonds, for 
the purpose of creating a sinking fund out’ of which said bonds and interest accruing thereon may 
be paid, as and when they mature, and a failure or refusal on the part of the taxing officers‘of said 
county or counties to make such bond levy, for: any' year, shall be«a nisi émeanor and each such 
sheer officer shall be os therefor, accordingly. 


masons: C.S. 1929, § 73-219a, enacted by Laws 1934 ANNOTATIONS 


.S.), ch, 8, § 9; 1941 C .5 2123; 1953 C Fe F 
Beh ods , . pm Rd AT ® omP. Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 


C.J.S. Waters § 243, 


73-9-26. Tax levy. 


It shall be the duty of the county commissioners of the county in which is located the office of any’ 
irrigation district, immediately upon receipt of the said certified list of the lands in said district 
subject to tax hereunder, and upon the receipt of the certificate of said board of directors certifying 
the total amount of money required to be raised for maintenance, operating and current expenses, 
as herein provided, to make an ad valorem levy thereupon, such as may be necessary to provide 
the amount of money required to pay the interest upon and principal of the bonds of said district 
as the same shall become due; also to fix the specific tax per acre necessary to provide the amount 
of money required for any other purpose as in this act provided, and which are to be raised by 
the levy of taxes upon the lands of said district; and to certify said respective levies to the county 
commissioners of each other county embracing any portion of said district. The rate of levy of ad 
valorem and specific tax necessary to raise the required amount of money for said district, shall be 
increased not less than fifteen nor more than twenty-five percent to cover delinquencies and such 
percentage shall be determined by the board of county commissioners and certified by it to the 
county assessor of any county embracing the whole or a part of any irrigation district. For the pur- 
poses of said district it shall be the duty of the county commissioners of each county in which any 
irrigation district is located in whole or in part, at the time of making levy for county purposes, to 
make a levy, as above provided, upon all the lands in said district within their respective counties, 
subject to taxation under this act, and to deliver a notice to the county assessor thereof. 


History: Laws 1919, ch. 41, § 20; 1927, ch. 148, § 3; ANNOTATIONS 
C.S. 1929, § 73-220; Laws 1934 (S.S.), ch. 8, § 10; 1941 : q tye ; 
Comp., § 77-2124; 1953 Comp., § 75-22-24. Not void for lack of notice provision. — This sec- 

Compiler's notes. — The term "this act" refers to tion makes» no provision for notice to landowners and 
Laws 1919, ch. 41, 8§ 1 to 57, effective March 10, 1919, hearing upon the enforcement and levy of assessments 
the provisions of which are compiled as 73-9-1 to 73-9-6, .  28aist the lands benefited to obtain funds for paying 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 interest and retiring bonds; the legislature provides that 
NMSA 1978. - such assessment be based upon a rate per acre basis, and 

Cross references; — For special assessments to repay it is purely a matter of mathematical calculation. No no- 
loans, see 73-13-6, 73-13-16 NMSA.1978. tice to landowners and hearing is necessary. It is not on 
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73-9-27 


that account: repugnant to the Constitution. Davy v..Mc- 
Neill, 1925-NMSC-040, 31 N.M. 7, 240 P. 482. 
Am. Jur. 2d, A.L.R. and C.J. S. TOIENOHCes. — 45 Am. 


SPECIAL DISTRICTS 


73-9-28. 


from imposing taxes for county and corporate purposes, or 
providing that legislature may invest power to levy such 


taxes in local authorities, 46 A.L.R. 735, 106 A.L.R, 906. 


Jur. 2d Irrigation §§ 70 to 72. 94 C.J.S. Waters § 243. 


Taxation for building and piling nes of canals as 
within constitutional provisions prohibiting legislature 


73-9-27. County treasurer; duties; bonds and coupons in payment of 
taxes; accounts; collection and distribution of taxes. 


The county treasurer of the county in which is located the office of any irrigation district, shall 
be and is hereby constituted ex-officio district treasurer of said district, and said county treasurer 
shall be liable upon his official bond, and to indictment and criminal prosecution for malfeasance, 
misfeasance or failure to perform any duty herein prescribed, as county treasurer or district trea- 
surer, as is provided by law in other cases, as county treasurer. Said treasurer shall receive and 
receipt for all moneys belonging to said district. It shall be the duty of the county treasurer in each 
county in which any irrigation district is located, in whole or in part, to collect and receipt for all 
taxes levied as herein provided, in the same manner and at the same time as is required in the 
receipt for and collection of taxes upon real estate for county purposes. 

The county treasurer of each county comprising a portion only of any irrigation district, except- 
ing the county treasurer of the county in which the office of said district is located, on the first Mon- 
day of every month, shall remit to the district treasurer aforesaid, all moneys, bonds and coupons 
theretofore collected or received by him on account. of said district. Every county treasurer shall 
keep a bond fund account and a general fund account. The bond fund shall consist of all moneys 
received on account of interest and principal of the bonds issued by said district, said accounts for 
interest and principal each to be kept separate. The general fund shall consist of all other moneys 
received. The district treasurer aforesaid shall pay out of said bond fund, when due, the interest 
and principal of the bonds of said district, at the time and at the place specified in said bonds, and 
shall pay out of said general fund only upon warrants signed by the president and countersigned 
by the secretary of said district, as herein provided. The district treasurer, on the fifteenth day of 
each month shall report to the board of directors of said district the amount of money in his hands 
to the credit of the respective funds above provided. All such district taxes collected and paid to the 
county treasurer, as aforesaid, shall be received by said treasurers in their official capacity, and 
they shall be responsible for the safekeeping, disbursement and payment thereof, the sale [same] 
as for other moneys collected by them as such treasurers; provided, said county treasurer shall not 
receive any commission for the collection of said district taxes or any extra compensation for act- 
ing as such district treasurer, other than the regular salary as such county treasurer, but the dis- 
trict may pay to said treasurer, for clerical assistance, a. sum not to exceed twenty dollars [($20.00)] 
per month for each five thousand acres or major fraction thereof, in such district. 


History: Laws 1919, ch, 41, § 21; 1927, ch. 148, § 4; 
C.S. 1929, § 73-221; Laws 1934 (S.S.), ch. 8, § 11; 1941 
Comp., § 77-2125; 1953 Comp., § 75-22-25. 

Cross references. — For purchase of delinquent tax 


treasurer of the irrigation district. 1919-20 Op. Att'y Gen. 
No. 20-2737. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
dur. 2d Irrigation § 70, 


property by district, see 73-13-19 to 73-13-24 NMSA 1978. 94 C.J.S. Waters § 243. 
ANNOTATIONS 


Separate bond not required. — No separate of- 
ficial bond is required of the treasurer for his duties as 


73-9-28. Taxation; general laws applicable. 


The revenue laws of this state for the assessment, levying and collection of taxes on real estate 
for county purposes, except as herein modified, shall be applicable for the purposes of this act, 
including the enforcement of penalties and forfeitures for delinquent taxes. All interest that may 
be collected on delinquent taxes levied and assessed for district purposes under the provisions of 
Chapter 41, Laws of 1919, [and] all interest from that source in hands of county treasurers shall be 
credited to the several district funds in proportion to the amounts thereof as certified by the board 
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73-9-29 IRRIGATION DISTRICTS 73-9-29 
of directors of such district..In addition to such penalties and forfeitures the board of directors 
of each district is hereby authorized to refuse during any current year, to deliver water from the 
canals and reservoirs of the district, or purchased from any other district, person or corporation, 
to any land for irrigation thereof or domestic use thereon, so long as any taxes assessed and levied 
for district purposes against such land, or any interest, cost or penalties accrued thereon, are due, 
delinquent and unpaid. Provided the judge of the district court of the county where such taxes for 
district purposes are collected may, upon a satisfactory showing by any landowner in such district, 
that his failure to pay such taxes, interest or penalties, is due directly or indirectly to the failure 
of the district to furnish his lands with sufficient water to properly irrigate them, may order the 
treasurer and collector, whose duty it is to collect such taxes, interest and penalties, to strike from 
his tax rolls, all penalties assessed for the year or years such failure is so shown, and all interest 
theretofore accrued on such delinquent taxes in excess of six percent (6%) per annum. 

In case the lists or certificates in this act required to be made as the basis for the tax levy for 
district purposes shall not be made within the time in this act prescribed, or in case such levy is 
not made or certified by the board of county commissioners before the tax roll is made up for any 
year, such lists and certificates shall nevertheless be made and such levy made and extended on 
the tax roll with the same effect as if made within the time prescribed by law. It shall be the duty 
of the board of directors to purchase in the name of such district any property which may be sold 
for delinquent taxes under this act, and said board is authorized to take title to such land in the 
name of the district, and to sell and convey the same when it has acquired title thereto, at a price 
not less than.the taxes, penalty and interest accrued.thereon. 


Cross references. — For purchases at tax sales by dis- 
tricts, see 73-13-19 to 73-13-23 NMSA 1978. 
ANNOTATIONS . 


Penalties not allocated according to General Rev- 


History: Laws 1919, ch. 41, § 22; 1921, ite 178, § 2; 
1923, ch. 54, § 1; 1927, ch. 148, § 5; C.S. 1929, § 73- 299. 
Laws 1933, ch. 124, § 1; 1941 Comp., § 77-2126; 1953 
Comp., § 75-22-26. 

Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 
Compiler's notes..— The provisions of Laws 1919, ch. 
41, are compiled as 73-9-1 to 73-9-6, 73-9-8, 73-9-10 to 73- 
9-19, 73-9-22, 73-9-24, 73-9-26 to 73-9-62 NMSA 1978. 
The term "this act" refers to Laws 1919, ch. 41, §§ 1 to 
57, effective March 10, 1919, the provisions of which are 
compiled as 73-9-1 to 73-9-6, 73-9-10 to 73-9-19, 73-9-22, 


enue Law. — Penalties and interest should be credited to 
the district funds:in proportion to the amounts.certified by 
the board of directors of such districts, in accordance with 
this section and not the General Revenue Law. 1921-22 
Op. Att'y Gen. No, 21-3151. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation §§ 70-to 72. 


73-9-24 and 73-9-26 to 73-9-62 NMSA 1978. 94 C.J.S, Waters § 243. 


73-9-29. [Contracts for construction of works; advertisement; bids; 
contractor's bond; supervision by engineer. | 


After adopting a rilan, for the construction of canals, reservoirs and works, the board of ddized: 
tors shall give notice, by publication thereof, not less than twenty days in a newspaper published 
in. each of the counties into which any such irrigation district extends, provided a newspaper is 
published therein, and in such other newspapers as they may deem advisable; calling for bids for 
the construction of said work or any portion thereof; if less than the whole work is advertised, then 
the portion so advertised must be particularly described in such notice; said notice shall set forth 
that plans and specifications can be seen at the office of the board, and that the board will. receive 
sealed proposals therefor and that the contract will be let to the lowest responsible bidder, stating 
the time and the place for opening the proposals, which at said time and place shall be opened in 
public, and as soon as convenient thereafter the board shall let said work, either in portions or 
as a whole, to the lowest responsible bidder,.or they may reject any or all bids and readvertise for 
proposals or may proceed to construct the work under their own superintendence. 

Contracts for the purchase of material shall be awarded to. the lowest responsible bidder. The 
person or persons to whom a contract may be awarded shall enter into a bond with good and suffi- 
cient sureties, to be approved by the board, payable to said district for its use, for not less than ten 
percent of the amount of the contract price, conditioned for the faithful performance of said con- 
tract. The work shall be done under the direction and to the satisfaction of the engineer in charge 
subject to the approval of the board. 
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73-9-30 SPECIAL DISTRICTS 73-9-31 


History: Laws 1919, ch. 41, § 23; C.S. 1929, § 73-223; permitted to advertise the construction of public works 
1941 Comp., § 77-2127; 1953 Comp., § 75-22-27. projects when under federal loan or grant for a minimum 
Bracketed material. — The bracketed material was period, not exceeding five days, regardless of the provi- 
inserted by the compiler and is not part of the law. sions of any general, special, or local law which may pro- 
Cross references. — For notice by publication, see 14- vide for a longer period of advertisement. 1939-40 Op. 
11-1 NMSA 1978 et seq. Att'y Gen. No, 39-3107. eB5 2989 Ain 
Am, Jur, 2d, A.L.R. and J.S. references. — — 45 
ANNOTATIONS dur. 2d feb ation! §§ 80 to 87. 


Project under federal grant requires shorter 94 C.J.S. Waters § 321. ‘ 


notice, — Any municipality or political subdivision is. 


73-9-30. [Claims against district; verification; allowance; ts pe 
register; payment.] 


No claims shall be paid by the district treasurer until the same shall have been allowed’ by the 
board, and only upon warrants signed by the president and countersigned by the secretary, which 
warrants shall state the date authorized by the board and for what purpose: provided, no warrant 
shall be issued or obligation incurred unless the district treasurer has sufficient funds on hand to 
pay such warrant when it is presented for payment. All claims against the district shall be verified 
and the secretary of the district is hereby authorized and empowered to administered [administer] 
oaths to the parties verifying said claims, the same as the county clerk or a notary public might do. 
The district treasurer shall keep a register in which he shall enter each warrant as issued and as 
presented for payment, showing the date and amount of such warrant, to whom payable, the date 
of the presentation for payment, the date of payment, and all warrants shall be paid in the order 
of their presentation for payment to the district treasurer. All warrants shall be drawn payablet to 
the claimant or bearer, the same as county warrants. 


History: Laws 1919, ch. 41, § 24; C.S. 1929, § 73-224; ANNOTATIONS 


1941 Comp., § 77-2128; 1953 Comp., § 75-22-28. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references: — 45 Am. 
Jur. 2d Irrigation §§ 64, 65. 


inserted by th il d is not part of the law. 
inserted by the compiler and is not part of the la 94 Cul.S. Watérs 8 365. 


73-9-31. [Expenses of organization, operation and improvements to be 
paid from water tolls and/or tax levies; tax levy to complete 
original construction. ] 


om 
b 


For the purpose of defraying the expenses of the organization. of the district, and the care, opera- 
tion, management, repair and improvement of all canals, ditches, reservoirs and works, including 
drainage works and including salaries of officers and employees and for rental or charges for water 
supplied to said district under any contract with owners of other irrigation works, the board may 
fix rates of tolls and charges and collect the same of all: persons using said canal and water for irri- 
gation or other purposes, or may provide, in whole or in part, for the payment of such expenditures 
by levy of taxes therefor, as hereinbefore provided or by both tolls and taxes. In case the money 
raised by the sale of bonds issued be insufficient and incase bonds be unavailable for the construc- 
tion or completion of any works in accordance with plans adopted, it shall be the duty of the board 
of directors to provide for the completion of said works by causing the levy of a tax therefor in the 
same manner in which levy of taxes is made for the other purposes provided for in this act. 


History: Laws 1919, ch. 41, § 25; C.S, 1929, § 73-225; 73-9-10 to'73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 


1941 Comp., § 77-2129; 1953 Comp., § 75-22-29. NMSA 1978. 
Bracketed material. — The bracketed material was 
were by the compiler and is not part ofthe law. ~ . ANNOTATIONS 
ompiler's notes. — The term "this act" refers to O.4 
Laws 1919, ch, 41, §§ 1)to 57, effective March 10, 1919, 9, ym} accel wee perl Ne anc 
the provisions of which are compiled as 73-9-1 to 73-9-6, 94 C.J.S. Waters § 293; ; 
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73-9-32 IRRIGATION DISTRICTS 73-9-34 


73-9-32. [Crossings authorized; right-of-way over state lands granted. | 


The board of directors:shall have the power to construct the said works across any stream of 
water, watercourse, street, avenue, highway, railway, canal, ditch or flume which the route of said 
canal or canals may intersect or cross; and if said board and the owners or controllers of the prop- 
erty so to be crossed cannot agree on the amount to be paid therefor, or as to the points or the man- 
ner of said crossings, the same shall be ascertained and determined im all respects asis provided 
by law in respect to the taking of land for public uses. The right-of-way is hereby granted to locate, 
construct and maintain said works or reservoirs, over, through or upon any of the lands which are 
now, or may be the property of the state. 


History: Laws 1919, ch. 41, § 26; C.S. 1929, § 73-226; For bridges at road crossings, see 67-7-9 and 72-8-2 
1941 Comp., § 77-2130; 1953 Comp., § 75-22-30. NMSA 1978. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. See 
Cross references. — For eminent domain, see 42A-1-1 Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
NMSA 1978 et seq. Jur, 2d Irrigation § 76. 


93'C.J.S. Waters § 214. 


73-9-33. Compensation of directors and secretary; personal interest in 
contracts; bribery; penalty. 


The board of directors shall each receive compensation at the rate of five dollars ($5.00). per day 
while attending meetings, and their actual and necessary expenses while engaged in official busi- 
ness. The salary of the secretary shall not exceed twelve hundred dollars ($1,200) a year. No direc- 
tor or any officer named in this act shall, in any manner, be interested, directly or indirectly, in any 
contract awarded or to be awarded by the board, or in the profits to be derived therefrom; nor shall 
such director or officer receive any bonus, gratuity or bribe;.and for any violation of this provision 
any such director or officer shall be deemed guilty of a felony, and upon conviction thereof shall 
forfeit his office, and be punished by a fine not exceeding five hundred dollars ($500), or bye maa 
onment in the penitentiary not exceeding five years or less than one-year. 


History: Laws 1919, ch. 41, § 27; C.S. 1929, § 73-227; 73-9-10 to 73-9-19, 73-9-22, 73-9-24 and,73-9-26 to 73-9-62 
1941 Comp., § 77-2131; 1953 ‘Comp. % §, 75-22-31; Laws NMSA 1978. . 
1957, ch. 100, § 1. 


Compiler's notes. — The term "this-act" refers to © | ANNOTATIONS 
Laws/1919, ch, 41, §§ 1 to 57, effectiye March 10,1919, 0. Am, Jur. 2d, A.L.R. and Ow.S. references. — 94 
the provisions of which are compiled as 73-9-1 to 73-9-6, OLS. nig 2 § 390. s 4 


73-9-34. [Statutory authorization required for debts and liabilities. ] 


The board of directors,.or other officers.of the district, shall have no power to incur any debt,or 
liability whatever, either by issuing bonds or otherwise, in excess of the express provisions of this 
act, and any debt or liability incurred in excess of such express provisions shall be and remain 
absolutely void. 


History: Laws 1919, ch. 41, § 28; C.S. 1929, § 73-228; 73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
1941 Comp., § 77-2132; 1953 Comp., § 75-22-32. NMSA 1978. 
Bracketed material. — The. bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — The term "this act" refers to Am. Jur, 2d, A.L.R..and C.l.S. references. — 45 Am. 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, Jur 2d mJ 2 88 62 Gi 79. 
the provisions of which are compiled as 73-9-1 to 73-9-6, 94. CiJ.8. Waters § 243. 
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73-9-35 SPECIAL DISTRICTS ‘73-9-38 


73-9-35. [Water volume insufficient; distribution. ] 


In case the volume of water.in any canal, reservoir or other works in-any district shall not be 
sufficient to supply the continual wants of the entire district and of lands susceptible of irrigation 
therein; then it shall be the duty of the board of directors to distribute all available water upon 
certain or alternate days to different localities as they set in their judgment think best for the 


interest of all parties concerned. 


History: Laws 1919, ch. 41, § 29; C.S. 1929, § 73-229; 
1941 Comp., § 77-2133; 1953 Comp., § 75-22-33. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS © 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur, 2d Irrigation §§ 49 to 51. 


Duty of mutual association,’ nonprofit organization, or 
co-operative to furnish utilities services, 56 A.L.R.2d 413. 
94 C.J.S. Waters § 361. 


73-9-36. [Prior water rights protected. |] 


Nothing herein contained shall be deemed to authorize any person to divert the waters of any 
river, creek, stream, canal or reservoir to the detriment of any person eapacra a prior right to the 
waters of such river, creek, stream, canal or reservoir. | 


. History: Laws 1919, ch. 41, § 30; C.S. 1929, § 73-230; 
1941 Comp., § 77-2134; 1953 Comp., §, 75-22-34. 


Bracketed_ material. — The bracketed material was 


inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
dur. 2d Irrigation §§ 49 to 51. 


Right of owner of land within reclamation project in re- 
spect of which a water right was.allowed upon application 
pursuant to reclamation act, to a perpetual right beyond 
control of federal government for a sufficient amount ben- 
eficially to irrigate the land, 115 A.L.R. 1320. 

. Relocation of easements (other than: those originally 
arising by necessity); rights as between private parties, 


80 A.L.R.2d 743. 


93 C.J.S. Waters §§ 58 to 70. 


73-9-37. [Change of district boundaries; authorization; effect. ] 


The boundaries of any irrigation district now or hereafter organized under the provisions of this 
act, may be changed in the manner herein prescribed; but such change of the boundaries of the 
district shall not impair or affect its organization, or its rights in or to property or any of its rights 
or privileges of whatsoever kind or nature, nor shall it affect, impair or discharge any contract, 
obligation, lien or charge for or upon which it or the owner of lands therein were or might become 


liable or chargeable had such change of its boundaries not been made. 


History: Laws 1919, ch. 41, § 31; C.S, 1929, § 73-231; 
1941 Comp., § 77-2135; 1953 Comp., § 75-22-35. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term, "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled as 73-9-1 to 73-9-6, 


ANNOTATIONS — 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 45 Am. 
me 2d Irrigation § 59. 

Relocation of easements (other than those originally 
arising by necessity); rights as between private parties, 
80 A.L.R.2d 743. 

94 C.J.S. Waters § 319. 


73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
NMSA 1978. 


73-9-38. [Petition for annexation of lands; see may file; c dalnatas al 
acknowledgment. | 


The holder or holders of title, or evidence of title, or any body of land adjacent to or situate 
within the boundaries of any irrigation district, may file with the board of directors of said district 
a petition in writing, praying that such lands be included in such district. The petition shall de- 
scribe the tracts, or body of land owned by the petitioners, but such description need not be more 
particular than is required when such lands are entered by the county assessor in the assessment 
book. Such petition shall be deemed to give the assent of the petitioners to the inclusion of said 
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73-9-39 IRRIGATION DISTRICTS 73-9-41 


district of the lands described in the petition, and such petition must be acknowledged in the same 
manner that conveyances of land are required to be acknowledged. 


History: Laws 1919, ch. 41, § 32; C.S#1929, § 73-232; ANNOTATIONS 
1941 Comp., § 77-2136; 1953 Comp., § 75-22-36. 
Weacketod material, ee Nhe Wactated mater chana Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


Jur. 2d Irrigation’§ 59. 


inserted by th il d is not part of the | 
inserted by the compiler and is not part of the law. 93 C.J.S, Waters § 15. 


Cross references. — For a bach mate see 14- 
14-1 to 14-14-11, NMSA 1978. 


73-9-39. [Notice of proposed annexation; contents; publication; costs.] 


The secretary of the board of directors shall cause notice of the filing of such petition to be given 
and published once a week for three successive weeks in a newspaper published in the county where 
the office of said board is situate, which notice shall state the filing of such petition and the names of 
the petitioners; a’description of the lands mentioned in the petition, and the prayer of said petition- 
ers; giving notice to all persons interested, to appear at the office of said board at a time named in 
said notice, and show cause, in writing, if any they have, why the petition should not be granted. The 
time specified in the notice at which it shall be required to show cause shall be the regular meeting 
of the board next after the expiration of the time for the publication of the notice. The petitioner or 
petitioners shall advance to the secretary sufficient money to pay the estimated cost of all proceed- 
ings under such petition before the secretary shall be required to give such notice. 


History: Laws 1919, ch. 41, § 33; C.S. 1929, § 73-233; - ANNOTATIONS 


1941 Comp., § 77-2137; 1953. Comp., § 75-22-37. 
ReakGtod mntertal. += Tha bremketet Tnateel was Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
dur, 2d Tnnigation § 56, 


inserted by the compiler and is not part of the law. 
Cross references. — For notice by publication, see 14- 94 C.J.S. Waters $319. 
11-1 NMSA 1978 et seq. . 


73-9-40. peeing on proposed annexation; written objections. ] 


The eed of directors, af the time and place mentioned in said notice, or at.such:time or times to 
which the hearing of such petition may be adjourned, shall proceed to hear the petition, and:all ob- 
jections thereto, presented in writing by any person showing cause as aforesaid why said petition 
should not be granted. The failure of any person interested to show cause, in writing, as aforesaid, 
shall be deemed and taken as an assent on his part to the inclusion of such lands in said district 
as prayed for in said petition: 


History: Laws 1919, ch. 41, § 34; C8, 1929, § 73-284; | _* ANNOTATIONS | 


1941 Comp., §, 77-2138; 1953 Comp., § 75-22-38. ; 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L,R. and C.J.S. references, — 45 Am. 
Jur, 2d Irrigation § 56. 


inserted py the compiler and is nat part of the law. 94 CJS, Waters § 319. 


73- 9- 41. [Petitioners required to pay sums determined by directors.] 


The beand of directors to whom such petition is presented may requite as a condition precedent 
to the granting of the same that the petitioners shall severally pay to such district»such respective 
sums, as nearly as the same:can be estimated by the board, as said petitioners. or their grantors 
would have been required to pay for their pro rata share of all bonds and the interest thereon 
which may have previously thereto been issued by said district had such lands been included in 
such district-at the time the same was originally formed or.when said: bonds were'so issued; and 
said board may require such petitioners to pay such further sums as the board may deem just on 
account of irrigation works or water rights paid for otherwise than by issue of bonds. 


History: Laws 1919, ch. 41, § 35; C.S. 1929, § 73-285; Oivacksted material 2 °rne ‘brackated Aatarfar was 
1941 Comp., § 77-2139; 1953 Comp., § 75-22-39. inserted by the compiler and is not part of the law. 
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78-9-42 SPECIAL DISTRICTS 73-9-44 


73-9-42.. [Decision on petition; survey; allowance nullified by protests 
within thirty days.] 


The board of directors, if they deem it not for the best interests of the district to include therein 
the lands mentioned in the petition, shall by order reject the said petition, but if they deem it for 
the best interests of the district that said lands be included the board may order that the district 
be so changed as to include therein the lands mentioned in the said petition. The order shall de- 
scribe the entire boundaries of the district with the lands so included, if the district boundaries be 
changed thereby, and for that purpose the board may cause a survey to be made of such portion 
of such boundaries as may be deemed necessary: provided, if within thirty days from the making 
of such order a majority of the qualified electors of the district protest in writing to said board 
against the inclusion of such lands in said district, said order shall be held for;naught and said 
lands shall not be included therein. 


History: Laws 1919, ch, 41, § 36; C.S. 1929, § 73-236; ANNOTATIONS 


1941 Comp., § 77-2140; 1953 Comp., § 75-22-40. 
Bracketed taterint: — The bracketed material was | Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation §§ 58 to 61, 


i i i law. 
inserted by the compiler and is not part of the law. 94 C.J.S. Waters § 321. 


73- 9-43. [Allowares of petition for annexation; certified copy of dit ge 
and plat; recording; effect; evidence.] 


Upon the allowance of such petition and in case no protest has been filed with the board within 
thirty days after the entry of said order as aforesaid, a certified copy of the order of the board of 
directors making such change; and a plat of such district showing such change, certified by the 
president and secretary, shall be filed for record in the office of the county clerk of each county in 
which are situate any of the lands of the district, and the district shall remain an irrigation dis- 
trict as fully to all intents and purposes as if the lands which are included in the district by the 
change aforesaid had been included therein at the organization of the district; and said district as 
so changed and all the lands erry te shall be liable for all existing obligations and ee whee of 
the organized district. 

Upon the filing of the copies of the order and the plat, as herein mentioned, copies'thereof, certi- 
fied by said county clerk, shall be amnbaibles in evidence to prove the tesn Feel on of said lands i in said 
district. ) 


History: Laws 1919, ch. 41, § 37; C.S. 1929, § 73-237; ANNOTATIONS 


1941 Comp., § 77-2141; 1953 Comp., § 75-22-41. 
Bracketed fistertal: — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references, oF = Am. 
Jur. 2d Irrigation § 56. 


inserted by the compil d is not part of the law. 
inse y the compiler and is not part of the law. 93 O.J.S. Waters § 15. 


73-9-44. Participation in proceedings for change of district boundaries. 


A guardian, conservator or personal representative of an estate, who is appointed.as such under 
the laws of this state, and who, as such guardian, conservator or personal representative, is en- 
titled to the possession of the lands belonging to the estate which he’ represents, may on behalf of 
his ward or the estate which he represents, upon being thereunto authorized by the proper court, 
sign any petition or protest in this act mentioned, and may show cause, as in this act mentioned, 
why the boundaries of the district should not be changed or additional lands included therein. 


History: Laws 1919, ch. 41, § 38; C.S. 1929, § 73-238; 73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
1941 Comp., § 77-2142; 1953 Comp., § 75-22-42; Laws NMSA. 1978. 
1975, ch. 257, § 8-129. © 


Compiler's notes. — The term "this ‘act" refers to " ANNOTATIONS 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, as 
the proyisions of which are compiled. as 73-9-1 to 73-9-6, paper vara “a coe Ci ye ee pha 


94 C.J.S, Waters § 319. 
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73-9-45 IRRIGATION DISTRICTS 73-9-47 


73-9-45. [Redivision of district after annexation. ] 


In case of the inclusion of any lands within any district by proceedings under this act the board 
of directors shall, if they deem necessary, at least thirty days prior to the next succeeding regular 
election,.make an order redividing such district into three divisions, as nearly equal in size as 
may be practicable, and one director shall thereafter be elected for each division as hereinbefore 
provided. 


‘History: Laws 1919, ch. 41, § 39; C.S. 1929, § 73-239; 73-9-10 to 73-9-19, 73-9-22,73-9-24 and 73-9-26 to 73-9-62 


1941 Comp., § 77-2143; 1953 Comp., § 75-22-43. NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — The term "this act" refers to Am. Jur. 2d. A.L d O.I.S. ref —45 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, jurodinicatin $s 
the provisions of which are compiled as 73-9-1 to 73-9-6, 93 C.J.S. Waters § 76. 


73-9-46. [Exclusion of lands from district; authorization; effect. ] 


Any tract of land included within the boundaries of any such district, at or after its organization 
under the provisions of this act, may be excluded therefrom, in the manner herein prescribed, but 
such exclusion of land from the district shall not impair or affect its organization, or its rights in 
or to property or any of its rights or privileges of whatever kind or nature; nor shall such exclusion 
affect, impair or discharge any contract, obligation, lien or,:charge for or upon which the district 
or the land so excluded is liable or chargeable, at the time such land is excluded from the district. 


History: Laws 1919, ch. 41, § 40; C.S. 1929, § 73-240; 73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
1941 Comp., § 77-2144; 1953 Comp., § 75-22-44. NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ) ANNOTATIONS 

Compiler's notes. — The term "this act" refers to Am. Jur. 2d, A.L.R. d C.3.S. ref Avs -64 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, CS. Waid § 319. at pina, BS 


the provisions of which are compiled as 73-9-1 to 73-9-6, 


73-9-47. Petition or resolution for exclusion. 


The owner or owners in fee of any lands constituting a portion of any irrigation district, may 
file with the board of directors of the district, a petition praying that such lands may be excluded 
and taken from said district. The board of directors of said district may also initiate such exclu- 
sion proceedings against any lands which, in their judgment, it would be for the best interests of 
the district and all parties interested therein to exclude, by resolution adopted by it and included 
in the minutes of any regular meeting of said board or of any special meeting thereof called for 
that purpose. Said petition or said resolution shall describe the lands which the petitioners or 
the board of directors desire to have excluded, but the description of such lands need not be more 
particular than required when lands are entered in the assessment book by the county assessor. 
When such exclusion proceedings shall be initiated by petition of landowners, said petition must 
be acknowledged in the same manner and form as is required in case of a conveyance of land. 


History: Laws 1919, ch. 41, § 41; C.S. 1929, § 73-241; Cross references. — For acknowledgements, see 14- 
Laws 1935, ch. 36, § 4; 1941 Comp., § 77-2145; 1953 14-1 to 14-14-11 NMSA 1978. ° 
Comp., § 75-22-45. 

Compiler's notes. — Although the title of Laws 1927, ANNOTATIONS 
Chi, 188) Petpet fa mn end Terie 1098; ch) 42> S24, Mic Am. Jur. 2d, AL.R. and CJS. references. — 94 
section was not included ‘in that act. The title should have G.J.S. Waters § 319. 


included § 41 as § 49 was amended by Laws 1927, ch. 148. 
See compiler's note under 73-9-55 NMSA 1978. 
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73-9-48 SPECIAL DISTRICTS 73-9-50 


73-9-48. Petition or resolution for exclusion; notice; publication. 


Upon the filing of said petition for exclusion or upon the adoption of such resolution for exclusion 
by the board of directors, the secretary of said board shall cause notice of such petition, or resolu- 
tion to be published, once,in some newspaper published in the county where the office of the board: 
of directors is situated, and, if any portion of said district lies within another county or counties, 
then said notice shall be published in a newspaper published within each of said counties. Said 
notice shall state the filing of such petition or the adoption of such resolution, the description of 
the lands mentioned in said petition or resolution and which it is desired be excluded from:‘such 
district and it shall notify all persons interested to appear at the office of said board at a time 
named in said notice and ’show cause in writing, if any they have, why.said petition or resolution 
should not be finally granted or adopted. The time and place of hearing on said petition or resolu- 
tion shall be at any regular or special meeting of said board of directors and at the established 
office and place of business of said board and shall be upon a date not earlier than five days after 
the publication of said notice. If said exclusion proceedings be initiated by the landowners by peti- 
tions, said petitioners shall advance to the secretary sufficient money to pay the estimated cost of 
all proceedings on such petition before the secretary shall be required to give such notice. A copy of 
said notice ‘as published shall be by the secretary of said board mailed to each and all of the then 
owners of the tracts or parcels of lands proposed to be excluded from said district where said own- 
ers and their addresses are known, and in the event the owners of said lands or their addresses 
are not known, said notice shall be mailed and addressed to any last known owner of said parcel 
or parcels of land'so proposed to be excluded and said notice shall be so mailed not later than five 
days prior to the date set for hearing. 


History: Laws 1919, ch. 41, § 42; C.S, 1929, § 73-242; ANNOTATIONS 


L 1935, ch. 36, § 5; 1941.C nse -2146; 1953 

Convey veaeaagrret Peo ied tor Am, Jur. 24; A.L.R, and C.J8. references. — 94 
Cross references. — For notice by Sah see 14- C.J.S, Waters § 319. 

11-1 NMSA.1978 et seq, 


73-9-49. Petition or resolution for exclusion; hearing. 


The board of directors, at the time and place mentioned in the notice or at the time or times'to 
which the hearing of said petition or resolution may have been adjourned, shall proceed to hear 
and consider any written objections which may have theretofore been filed by any person inter- 
ested, to said petition or resolution for exclusion, and arguments, if any, by persons interested, in 
support or opposition to said petition or resolution. 


History: Laws 1919, ch, 41, § 43; C.S, 1929, § 73-243; ANNOTATIONS 
Laws 1935, ch.'36, § 6; 1941 D. ° : 
ne : 28° 5 So ab age nee Am, Jur. 2d, A.L.R. and C.J.S. a eb me ae 94 


Comp., §75-22:47. 
omp., § 2-47 C.J.8. Waters § 319. 


73-9-50. Petition or resolution for exclusion; hearing; order; protest. — 


If after the hearing provided in the last preceding sections said board of directors deem it Rat 
for the best interest of the district that the lands mentioned in the petition or resolution, or any 
portion thereof, should be excluded from said district, they shall order that said petition be denied 
or that said resolution be repealed and abrogated, but if they deem it for the best interest of the 
district that the lands mentioned in the petition or in the resolution, or some portion thereof, be 
excluded from the district, then the board may order the lands mentioned in the petition or reso- 
lution or some defined portion therefor [thereof] to be excluded from the district; provided that if, 
within ten days from the making of such order, three-fourths of the qualified electors of the district 
protest in writing, to said board, against the exclusion of said lands from said district, said order 
shall be held for naught and such lands shall not be excluded therefrom; provided, further, that the 
exclusion of any lands which are now or may hereafter be included in any such irrigation district 
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73-9-51 IRRIGATION DISTRICTS 73-9-53 


shall not be held to relieve any lands excluded from liability to assessment and levy for the pur- 
pose of paying and retiring any outstanding bonds and interest coupons which have theretofore 
been issued, but said lands shall, upon following the procedure provided in the foregoing Sec- 
tions 73-9-46, 73-9-47, 73-9-48, 73-9-49 and 73-9-51 NMSA 1978, as hereby amended be thereafter 
wholly excluded from said district for all other purposes. 


History: Laws 1919, ch. 41, § 44; C.S. 1929, § 73-244; ANNOTATIONS 
Laws 1934 (S.S.), ch. 8, § 12; 1935, ch. 36, § 7; 1941 


Cc ., §'77-2148; 1953 C ., § 75-22-48, Am, Jur. 2d, A.L.R,.and C.J.S. references. — 94 
as nt A omnif C.J.S. Waters § 319, 


73-9-51. fUnprotelted allowance of petition; pextifidd copy of order and 
plat; recording; effect.] 


Upon the allowance of such petition and in case no protest has been filed with the board within 
thirty days after the entry of said order as aforesaid, a certified copy of the order of the board of 
directors making such change and a plat of such district showing such change, certified by the 
president and secretary, shall be filed for record in the office of the county clerk of each county in 
which are situate any of the lands of,the district, and the district shall remain an irrigation dis- 
trict as fully to all intents and purposes as if the lands which are excluded by the change. aforesaid, 
had not been excluded therefrom. 


History: Laws 1919, ch, 41, § 45; C.S. 1929, § 73-245; Bracketed material. —,.The bracketed material was 
1941 Comp., § 77-2149; 1953 Comp., § 15-22-49. inserted by the compiler and is not part of the law. 


73- -9-52. [Redivision of district after exclusion. | 


At least thirty days before the next regular election of such district the board of directors thereof 
may, if they deem it necessary, make an order redividing said district into three divisions, as nearly 
equal in size as sa ane eet and one ae shall be elected for each division as hereinbefore pro- 
vided. 


History: Laws 1919, ch. 4l, § 46; C.S. 1929, § 73-246; Bracketed material. —.The bracketed. material was 
1941 Comp., § 77-2150; 1953 Comp., § 75-22-50. inserted by the compiler and is not part of the law. 


73-9-53. [Petition for dissolution of district; who may file; contents; 
calling election; notice; ballots. ] 


Whenever a majority of the’resident freeholders, representing a majority of the number of the 
acres of the land included in any irrigation district organized or hereafter to be organized under 
this act, shall petition the board of directors to call a special election for the purpose of submitting 
to the qualified electors of said irrigation district a proposition to vote on the question of dissolu- 
tion of said irrigation district, setting forth in said petition that all obligations, bills and claims of 
every nature whatsoever have been fully satisfied and paid, it shall be the duty of said directors, 
if they shall be satisfied that all obligations, claims and bills have been fully satisfied, to call an 
election, setting forth the object of the said election, and to cause notice of said election to be pub- 
lished in some newspaper in each of the counties in which any part of said district is located, for 
a period of thirty (30) days next prior to said election, setting forth the time and place for holding 
said election in each of the voting precincts in said district. It shall also be the duty of the directors 
to prepare ballots to be used at said election on which shall be written or printed the words: "For 
Dissolution - Yes," and "For Dissolution - No." 


History: Laws 1919, ch. 41, § 47; C.S. 1929, § 73-247; Compiler's notes. — The term "this act" refers to 
1941 Comp., § 77-2151; 1953 Comp., § 75-22-51. Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
Bracketed material. — The bracketed material was the provisions of which are compiled as 73-9-1 to 73-9-6, 


inserted by the compiler and is not part of the law. 
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78-9-54 SPECIAL DISTRICTS 73-9-56 


73-9-10.to 73-9-19, 73-9+22, 73-9-24 and 73-9-26 to 73-9-62 -, ANNOTATIONS 


NMSA 1978, Am. Jur. 2d, A.L.R. and CJS. references. — 94 
C.J.S. Waters § 338, 


73-9-54. [Determining and declaring result of election; recording 
certificate. | 


The’board of directors shall name a day for canvassing the vote, and if it shall-appear that a 
majority of said ballots contain the words, "For Dissolution - Yes," then it shall be the duty of said 
board of directors to make and cause to be entered upon their records an order declaring said dis- 
trict to be dissolved and to certify a copy of said order to the county clerk of each county wherein 
any part of said district is situated. And clerks shall record all such certificates in the records of 
the respective counties. Should it appear that a majority of the votes cast at said election were "For 
Dissolution No," then the board of directors shall declare the proposition lost and shall cause the 
result to be made a part of the records of said irrigation district. 


_ History: Laws 1919, ch. 41, § 48; C.S. 1929, § 73-248; ‘ ANNOTATIONS 


1941 Comp., § 77-2152; 1953 Comp., § 75-22-52. 
Brackéted tiaterial: —° The Backeted matehal was’: Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
Jur, 2d Irrigation § 58. 


i i i irt of the law. 
inserted by the compiler and is not part of the law. 94 C.J.S. Waters § 319. 


73-9-55. Bond issue; proceedings to determine validity. 


The board of directors of an irrigation district organized under the provisions of this act may 
commence special proceedings, in, and by which the proceedings of said board and of said district 
providing for and authorizing the issue and sale of the bonds of said district, whether said bonds 
or any of them have or have not been sold, or disposed of, may be judicially examined, approved 
and confirmed. 


History: Laws 1919, ch. 41, § 49; 1927, ch. 148, § 6; "This act" properly was added by Laws 1935, ch. 36 and 


C.S. 1929, § 73-249; Laws 1935, ch. 36, § 8; 1941 Comp., refers to presently compiled sections73-9-5, 73-9-17, 73- 

§ 77-2153; 1953 Comp., § 75-22-53. 9-19, 73-9-47 to 73-9-50, 73-9-55 to 73-9-59 NMSA 1978. 
Compiler's notes, — Laws 1927, ch. 148, § 6 amended 

Laws 1919, ch. 41, § 49, although the section number was ANNOTATIONS 

erroneously omitted from the title of that act. The title to Am. Jur. 2d. A.L d C.J.S. ref 2 45 

Laws 1927, ch. 148 erroneously included Laws 1919, ch. Jur2d oni as oe 69. atopy ate Se 

41, § 41 and not. Laws 1919, ch. 41; § 49. ‘ 94 C.J.S. Waters § 345. 


73-9-56.. Bond issue; petition for proceedings to determine validity. 


The board of directors of the irrigation district shall file in the district court of the county in 
which the lands of the district, or some portion thereof, are situated, a petition, praying, in effect, 
that the proceedings aforesaid may be examined, approved and confirmed by the court. The peti- 
tion shall state the facts showing the proceedings had for the issue and sale of said bonds, and 
shall state generally that the irrigation district was duly organized, and that the first board of 
directors was duly elected, but the petition need not state the facts showing such organization of 
the district, or the election of said first board of directors. 


History: Laws 1919, ch. 41, § 50; 1927, ch. 148, § 7; ANNOTATIONS 
C.S. 1929, § 73-250; Laws 1935, ch. 36, §-9; 1941 Comp. 
§ 77-2154; 1953 Comp;; § 75-22-54, : at Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


dur, 2d Irrigation §§ 67 to 69. 
94 C.J.S. Waters § 345. 
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73-9-57 IRRIGATION DISTRICTS 73-9-59 


73-9-57. Proceedings to determine validity of bonds; notice of hearing. 


The court shall fix the time for the hearing of said petition and shall order the clerk of the court 
to give and publish a notice of the filing of said petition. The notice shall be given and published by 
one publication in any newspaper published in the county where the principal office of said district 
is located, said publication to be made not less than one week prior to the date fixed for the hearing 
of said petition. The notice shall state the time and place fixed for the hearing of the petition and 
the prayer of the petitioners, and that any person interested.in said district, or in the proceedings 
for the issue or sale of said bonds, may, on or before the day fixed for the hearing of said petition, 
demur to or answer said petition. The petition may be referred to and described in said notice as 
the petition of the board of directors of............ (giving its name), praying that the proceedings 
for the issue and sale of said bonds of said district may be examined, approved and confirmed by 
the court. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S; references. —45 Am. 
Jur. 2d Irrigation §§ 67 to 69. 
94 C.J.S. Waters § 345. 


History: Laws 1919, ch. 41, § 51; 1927, ch. 148, 
§ 8; C.S. 1929, § 73-251; Laws 1935, ch. 36, § 10; 1941 
Comp., § 77-2155; 1953 Comp., § 75-22-55. 

Cross references. — For publication of notice, see 14- 
11-1 NMSA 1978. 


73-9-58. Determining validity of bonds; procedure. 


Any person interested in said district, or in the issue or sale of said bonds, may demur to or 
answer said petition. The provisions of the Code of Civil Procedure respecting the demurrer and 
answer to a verified complaint shall be applicable to a demurrer and answer to said petition. The 
persons so demurring and answering said petition shall be defendant to the special proceeding, 
and the board of directors shall be the plaintiff. Every material statement of the petition not spe- 
cifically controverted by the answer shall, for the purpose of said special proceeding, be taken as 
true, and each person failing to answer the petition shall be deemed to admit as true all the mate- 
rial statements of the petition. The rules of pleading and practice relating to appeals and writs of 
error provided by the Code of Civil Procedure which are not inconsistent with the provisions of 
this act are applicable to the special proceedings herein provided for. 


History: Laws 1919, ch. 41, § 52; 1927, ch. 148, 
§ 9; C.S. 1929, § 73-252; Laws 1935, ch. 36, § 11; 1941 
Comp., §-77-2156; 1953 Comp., § 75-22-56. 

Compiler's notes. — The term "this act"crefers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled as 73-9-1 to 73-9-6, 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9-62 
NMSA 1978. 

Cross references. — For rules of procedure regarding 
answers, see Rules 1-008, 1-011,and 1-012 NMRA. 

For rules regarding appeals to the supreme court, see 


For demurrers, pleas and exceptions for insufficiency of 
a pleading not to be used, see Rule 1-007(C) NMRA. 

For the "Code of Civil Procedure” (now Rules of Civil 
Procedure for the District Courts), see Rule 1-001 NMRA 
et seq. and 38-1-1 and 38-1-2 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references, — 45 Am. 
Jur. 2d Irrigation §§ 67 to 69. 
94 C.J.S, Waters § 345. 


Rules of Appellate Procedure. 


73-9-59. Determining validity of bonds; hearing; decree; costs... 


Upon the hearing of such special proceedings the court shall find and determine whether the no- 
tice of the filing of the petition has been duly given and published for the time and in the manner 
in this act prescribed, and shall have power and jurisdiction to examine and determine the legality 
and validity of, and approve and confirm, each and all of the proceedings for the organization of 
said district under the provisions of said act, from and including the petition for the organization 
of the district, and all other proceedings which may affect the legality or validity of said bonds, 
and the order of the sale and the sale thereof. The court, in inquiring into the regularity, legality or 
correctness of said proceedings, must disregard any error, irregularity or omission which does not 
affect the substantial rights of the parties to said special proceedings; and the court may by decree 
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73-9-60 SPECIAL DISTRICTS 73-9-62 
approve:and confirm such proceedings in part, and disapprove and declare illegal or invalid other 
or subsequent parts of the proceedings. The costs of the special proceedings may be allowed and 


apporieded between the’ Oe tat ap in the discretion of the court. 


-'78-9-10 to 73-9-19, 73-9-22, 73-924 and 73-926 to 73-9562 
NMSA 1978. 


History: Laws 1919, ch. 41, § 53; 1927, ch. 148, 
§ 10; C.S. 1929, § 73-253; Laws 1935, ch. 36; § 12;.1941 
Comp., § 77-2157; 1953 Comp., § 75-22-57. 

Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled as 73-9-1 to 73-9-6, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
Jur. 2d Irrigation’ §§ 67 to 69. 
94 C.J.S. Waters § 345. 


73-9-60. ["District" defined. | 


Whenever the word "district" is used in this act it shall be held to mean and include only the 
lands described in the official order establishing said district and the official order including ad- 
ditional lands. therein, if any; on record in the office of the county clerk and property and rights 
acquired by the district. 


History: Laws 1919, ch. 41, § 54; C.S. 1929, § 73-254; 
1941 Comp., § 77-2158; 1953 Comp., § 75-22-58. 
Bracketed material. — The bracketed material was 

inserted by the compiler and is not part of the law. 


Compiler's notes. — The term "this act" refers to 
Laws 1919, ch. 41, §§ 1 to 57, effective March 10, 1919, 
the provisions of which are compiled as '73-9-1 to 73-9-6, 
73-9-10 to 73-9-19, 73-9-22, 73-9-24 and 73-9-26 to 73-9- 62 
NMSA 1978. 


73-9-61. [Former districts; validation of organization, bonds and 
contracts; application of article.] 


Any irrigation district organized after March 18, 1909, and prior to the passage and approval 
of this act, substantially in accordance with the provisions of Chapter 109 of the Session Laws of 
1909, or of Chapter 60 of the New Mexico Statutes; Code 1915, or Chapter 100, Session Laws, 1915, 
or of Chapter 21, Session Laws of 1917, and any bonds or contracts authorized or issued by any 
such district substantially in accordance with the provisions of either of said chapters, are hereby 
confirmed and validated, and such irrigation districts (except districts organized to cooperate with 
the United States), so organized and existing prior to the passage and approval of this act, and the 
officers thereof, shall be governed by and be entitled to all the benefits of, and shall have, exercise 
and perform all the powers and duties prescribed by the provisions of this act. 


History: Laws 1919, ch. 41, § 55; C.S. 1929, § 73-255; 
1941 Comp., § 77-2159; 1953 Comp., § 75-22-59. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1909, ch. 109, (which was 
compiled as Chapter 60 in the Code 1915), Chapter 60 
of Code 1915, Laws 1915, ch. 100, and Laws 1917, ch. 


73-9-62. [Repeal; saving clause.] 


21 were repealed by Laws 1919, ch. 41, § 56. See 73-9-62 
NMSA 1978. 

The term "this act" refers to im 1919, ch. 41, §§ 1 to 
57, effective March 10, 1919, the provisions of which are 
compiled as 73-9-1 to 73-9-6, 73-9-10 to 73-9-19, 73-9-22, 
73-9-24 and 73-9-26 to 73-9- 62 NMSA 1978. 


So much of any law as is in conflict or inconsistent with the provisions of this act is hereby re- 
pealed; but nothing herein contained shall be held or construed to in any manner affect any irriga- 
tion districts organized or to be organized to cooperate with the United States, under the reclama- 
tion service laws, or other federal law, under Chapter 60 of [the] New Mexico Statutes, Code 1915, 
as amended by Chapter 21, Session Laws of 1917 or any other law authorizing the organization 
of irrigation districts for the purpose of such cooperation. Chapter LX, New Mexico Statutes, Code 
1915, Chapter 100 Session Laws 1915, Chapter 21 Session Laws 1917, are hereby repealed. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1919, ch. 41, § 56; C.S. 1929, § 73-256; 
1941 Comp., § 77-2160; 1953 Comp., § 75-22-60. 
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73-9-62 


IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 


Compiler's notes. — Chapter 60 of the Code of 1915, 
repealed by this section, included §§ 2949 to 3004 of the 
Code of 1915. 

The term "this act" refers to Laws 1919, ch. 41, §§ 1 to 
57, effective March 10, 1919, the provisions of which are 


ARTICLE 10 


73-9-62 


compiled as 73-9-1 to 73-9-6, 73-9-10 to 73-9-19, 73-9-22, 
73-9-24 and 73-9-26 to 73-9-62 NMSA 1978. 


Cross references. 


For federal reclamation service 


laws, see 43 U.S.C. § 371 et seq. 


Irrigation Districts Cooperating with United States Under 
Reclamation Laws; Formation and Management 


Sec. 
73-10-1. 


73-10-2, 
73-10-3. 
73-10-4. 
73-10-5. 
73-10-6, 


73-10-7. 
73-10-8. 


73-10-9. 


73-10-10. 
73-10-11. 


73-10-12. 


73-10-13. 
73-10-14. 


73-10-15. 
73-10-16. 


73-10-17. 


73-10-18. 
73-10-19. 
73-10-20. 
73-10-21. 
73-10-22. 
73-10-23. 


73-10-24. 


73-10-25. 
73-10-26. 


Cooperation with United States under reclama- 
tion laws; districts organized; powers, 
Water users under community ditches; voting 

power unaffected. 

Petition for irrigation district; contents; bond; 
publication of petition and notice of pre- 
sentation time. 

Publications to be in English and Spanish. 

Boundaries set by petition; divisions; election 
call; officers. 

Notice of election; qualified alagure general 
election laws applicable; mailing ballots; 
preparation and care of ballots. 

Districts 25,000 acres or less; qualified electors. 

Canvass of votes; order declaring district orga- 
nized; organization complete upon record- 
ing of order. 

First election of directors; biennial elections 
thereafter, 

Election of officers; oath; bonds of directors. 

Office of directors: notice of election; judges; 
time and place. 

Oaths of judges; opening and closing of polls; 

— returns. 

Absent voting permitted. 

Canvass of votes when all returns received; 
procedure; declaration of result of election. 

Statement of results; certificates of election; 
vacancy in office of director. 

Board of directors; organization; powers and 


duties; cooperation with United States; - 


rules and regulations. 

Regular and special meetings; records; right of 
entry on lands; right to acquire lands and 
property. 

Compensation of board members; president; 
interest in contracts prohibited; penalty. 

Property acquired by district; title; tax exemp- 
tion; conveyance to United States. 

Legal status of irrigation district; conveyances; 
court proceedings. 

Plan for construction; advertising for bids; con- 
tractors bonds. 

Rights-of-way over private property; eminent 
domain; state lands. 

Joint works; union with districts of adjoining 
states; proportionate ownership; bond is- 
sues; management. 

Water supply inadequate; distribution on al- 
ternate days. 

Preservation of prior rights. 

Change of boundaries; effect; assent of secre- 
tary of the interior. 
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Sec. 


73-10-27. 
73-10-28. 


73-10-29. 
73-10-30. 


73-10-31. 


73-10-32. 
73-10-33: 


73-10-34. 
73-10-35. 


73-10-36. 
73-10-37. 
73-10-38. 
73-10-39. 
73-10-40. 

"73-10-41. 
73-10-42; 
73-10-43. 


73-10-44, 


73-10-45. 
73-10-46. 


73-10-47. 
73-10-48. 


73-10-49. 


73-10-50. 


Petition for inclusion of additional lands. 


Publication of notice of petition for including 
lands; objections; payment of estimated 
cost of proceedings. 

Hearing on petition for including lands. 

Payment of assessments as condition prec- 
edent to granting petition for including 
lands, 

Order granting or rejecting petition for includ- 
ing lands; description of boundaries; pro- 
test of electors, 

Filing of order and new plat when land is 
added; status of district; liability of lands, 

Petition for including land to be recorded in 
minutes of board; evidential value. 

Authorization to sign petition or protest. 

Redivision of district after addition of lands; 
election of directors. 

Exclusion of lands; status, of district, unaf- 
fected. 

Petition to exclude lands; description of lands; 
acknowledgment. 

Notice of petition to exclude lands; publication; 
estimated costs of proceedings. 

Hearing on petition for excluding lands; objec- 
tions. 

Order granting or denying petition for exclud- 
ing land; protest of electors. 

Petition for exclusion of land approved; filing 
order and new plat. 

Redivision of district after exclusion of lands; 
election of directors. 

Petition for dissolution of district; notice of 
election; ballots. 

Canvass of votes on dissolution; certificate ‘of 
election; recording; assent of secretary of 
interior. 

Succession of irrigation districts to rights and 
duties of water users' associations, 

Irrigation district organized to cooperate with 
United States; civil service board; employ- 
ees. 

Employees' pensions; group insurance; employ- 
ers' liability insurance. 

Special water users’ associations; lease of allot- 
ments of irrigation district water; change 
of place and purpose of use of leased water 
rights; change of point of diversion of wa- 
ter rights; approval process. 

Special water users’ association; certificate of 
organization. 

Special water users' association; i pete pl 
tional status; officers. - 
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73-10-1 2 Ci SPECIAL DISTRICTS ut 73-10-1 


73-10-1. [Cooperation with United States under reclamation laws; 
_. districts organized; powers. | 


Whenever a majority of the resident freeholders owning more than one-half of the lands or the 
evidence of title to lands so owned in any district in the state of New Mexico, desire to provide 
for the irrigation of the same in cooperation with the United States under the federal reclama- 
tion law, or other federal laws, for the purpose of the construction of irrigation works, including 
drainage works, necessary to maintain the irrigability, of lands within any such district, or for 
the purchase, extension, operation or maintenance of.constructed works or for the assumption 
as principal or guarantor of indebtedness to the United States on account ‘of district lands, they 
may propose the organization of an irrigation district under the provisions of this act. When so 
organized, each district shall have the powers conferred by law, or that may be conferred by law, 
upon each irrigation district. Resident entrymen upon public lands of the United States, who 
are qualified electors, shall be considered as resident freeholders'for the purposes of this act, 
and shall be qualified petitioners for the organization of an irrigation district and shall share 
all privileges and obligations of private landowners within the district subject to the terms of 
the act of congress approved August 11, 1916, entitled "An act to promote the reclamation of 
arid lands." Provided, that where ditches, canals or reservoirs have been constructed before 
March 18, 1909, such ditches, canals, reservoirs and franchises and the lands irrigated there- 
from shall be exempt from the operations of this act; except such district be formed to purchase, 
acquire, lease or rent such ditches, canals, reservoirs and their franchises; or unless a statement 
signed by at least four-fifths in number of the owners of any such ditch, canal or reservoir and of 
the franchises and water rights thereof and the lands irrigated therefrom be filed with the board 
or boards of county commissioners of the county or counties in which such ditch, canal, reservoir 
and lands are situate, giving their consent that such ditch, canal; reservoir, franchises, water 
rights and lands may be included in one or more irrigation districts, organized or to be organized 
under the provisions of this act. 

Districts organized under this act shall have the following incidental powers: to take over the 
assets and assume the liabilities of water users' associations organized for cooperation with the 
United States under the provisions of the act of congress approved June 17, 1902, (32 Stat., 388) 
and acts amendatory thereof, in case a majority of the lands of each association shall-be within 
such district, subject to the provision that the shareholders of such association shall by vote, as 
provided by their articles of incorporation and bylaws, assent and agree that such assets and li- 
abilities shall be so taken over; to construct, operate, lease and control plants for the generation, 
distribution, sale’and lease of electrical energy, including the sale to municipalities, corporations, 
firms or individuals of the electrical energy so generated; to promote the agricultural. resources 
and marketing facilities of the district, and to make any appropriation of money, or totake any and 
all other action necessary to effectuate the purposes here enumerated. 


History: Laws 1919, ch. 20, § 1; C.S. 1929, § 73-101; . ANNOTATIONS 
1941 Comp., § 77-2201; 1953 Comp,, § 75-23-1. f stinitod ; 
Bracketed material. — The bracketed material was United States indispensable party to proceedings. 
inserted by the compiler and is not part of the law. — As the owner of reservoirs within an irrigation district, 
Compiler's notes. — The term "this act" refers to the United States was an indispensable party in an ac- 
Laws 1919, ch./20, provisions of which are compiled as'73- tion by members of the district for a writ of mandamus to 
10-1 to 73-10-6, 73-10-8, 73-10-10 to 73-10-12, 73-10-14 to compel it to release waters from the reservoirs. Brantley 
73410222, 73-10-24 to 73-10-44, 73-11-1, 73-1142; 73-11-4, Farms v. Carlsbad Irrigation Dist., 1998-NMCA-023, 124 
73+11-6 to. 73-11-10, 73-11-12, 73-11-27 to 73-11-29, 73-  N.M, 698, 954 P.2d 763. ; 
11-31 to 73-11-33, 73-11-36, 73-11-49, 73-11-52, 73-11-53 Lay, PEMEWAt aio ofOr comment,,..f.roveckion ‘Of the 
NMSA 1978. Means of Groundwater Diversion," see 20 Nat. Re- 
Cross references. — For special assessments in im- sources J. 625 (1980). 
provement districts, see 73-11-16 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S, r eferences. — 45 Am. 
For the definition of "irrigation district," see 73-13-43 Jur. 2d Irrigation §§ 56, 88. 
NMSA 1978. ; Right of owner of land within reclamation project in re- 
For impounding animals in irrigation districts, see ‘1- spect of which a water right was allowed upon application 
14-8 to 77-14-12, 77-14-13 to 77-14-24 NMSA 1978. pursuant to Reclamation Act to a perpetual right beyond 
For the federal reclamation laws, which include the act the control of the Federal Government for a sufficient 
of June 17, 1902, see 43 US.C. § 371 et seq. amount beneficially to irrigate the land, 115 A.L.R. 1320. 
For the Act of August 11, 1916, see 48 U.S.C. §§ 621 to Irrigation: validity, construction, and application of § 5 
630. of Reclamation Law of 1902 (43 U.S.C.S. § 431) prohibiting 
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73-10-2 IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 73-10-4 


sale of right of use of water for land in private ownership he is bona fide resident or occupant of such land residing 
for tract exceeding 160 acres to any one landowner unless in neighborhood, 27.A.L:R. Fed. 831. 
94 C.J.S. Waters § 318. 


73-10-2. [Water users under community ditches; voting power 
unaffected. | | 


Nothing in the preceding section [73-10-1 NMSA 1978] shall be construed to in any manner af- 
fect the rights of water users under community ditches in towns or villages in this state as to their 
voting power in determining whether any such ditch shall be included in an irrigation district, and 
each of said water users shall have the same right and voice in determining such question and in 
the signing of the statement provided for in Section 1 [73-10-1 NMSA 1978] as he has in the con- 
trol and management of such ditch. 


History: Laws 1919, ch. 20, § 2; C.S. 1929, § 73-102; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2202; 1953 Comp., § 75-23-2. inserted by the compiler and is not part of the law. 


73-10-3. [Petition for irrigation district; contents; bond; publication of 
petition and notice of presentation time.] 


For the purpose of the establishment of an irrigation district as provided by this act, a petition 
shall be filed with the board of county commissioners of the county which embraces the largest 
acreage of the proposed district; said petition shall state that it is the purpose of petitioners ‘to 
organize an irrigation district, under the provisions of this act; said petition shall also contain 
a general description of the boundaries of such proposed district, the means proposed to supply 
water for the irrigation of the lands embraced therein, the name proposed for such district and 
shall select a committee of three of said petitioners to present such petition to the board of county 
commissioners as provided by, law, praying that the said board define and establish the boundar- 
ies of said proposed district and submit the question of the final organization of the same to the 
vote of the qualified electors resident within said proposed district; said petition shall be signed 
by a majority of the resident freeholders within said proposed district, and who shall also be the 
owners in the aggregate of the majority of the whole number of acres belonging to the resident 
freeholders within the said proposed district. The said petition shall also be accompanied by a good 
and sufficient bond, to be approved by said board of county commissioners in. double the amount 
of the probable cost of organizing such district, conditioned for the payment of all costs incurred 
in said proceedings in case said organization shall not be effected, but in case such organization is 
so effected, then said expenses incurred by the board of county commissioners shall be paid back 
to said county by said district. Such petition shall be published once each week for four successive 
weeks in some newspaper of general circulation printed and published in each county wherein 
shall be situate any lands proposed to be embraced in any such district, together with a notice 
signed by the committee of said petitioners designated in the petition for that purpose, giving the 
time and place of presentation of the same to the said board of county commissioners. 


History: Laws 1919, ch. 20, § 3; C.S. 1929, § 73-103; Cross references. — For pete by publication, see 14- 
1941 Comp., § 77-2208; 1953 Comp., § 75-23-3. 11-1 NMSA 1978 et seq. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part, of the law, ; ANNOTATIONS we 
Compiler' s notes. — For the meaning of the term "this Avi, ath 9d, Ad:R,-arid, Col Sicred Be ee 
act", see compiler's notes to 73-10-1 NMSA 1978. or Od meee tion § 68. an Roser enres 


94 nas Waters § 319. 


73-10-4. [Publications to be in English and Spanish, 7. 

All publications routed by this act. shall be made both in English and Baaman and in every 
instance the last publication shall be made not less than three days before the time fixed by such 
publication for the taking of the action therein mentioned. 
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73-10-5 SPECIAL DISTRICTS 73-10-5 


History: Laws 1919, ch. 20, § 4; C.S. 1929, § 73-104; Compiler's notes. — For the meaning ofthe term "this 
1941 Comp., § 77-2204; 1958 Comp., § 75-23-4. act", see compiler's notes.to 73-10-1 NMSA 1978. » 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-10-5. Boundaries set by petition; divisions; election call; officers. 


A. When the petition is presented and it appears that the notice of the presentation of the 
petition has been given as required by law and that the petition has been signed by the requisite 
- number of petitioners as required by Chapter 78, Articles 10 and 11 NMSA 1978, the commission- 
ers shall proceed to define the boundaries of the proposed district from the petition and from the 
application for the exclusion of lands from it.and the inclusion of lands in it as may be made i in ac- 
cordance with the intent of those articles. The commissioners may adjourn the examination from 
time to time, not exceeding three weeks, and shall by final order duly entered define and estab- 
lish the boundaries of the proposed district. The board shall not modify the proposed boundaries 
described in the petition to change the objects of the petition or to exempt from the provisions of 
those articles any land within the boundaries proposed by the petition susceptible to irrigation by 
the same system of water works applicable to other lands in the proposed district; nor shall any 
land that will not, in the judgment of the board, be benefited by such proposed ‘water system be in- 
cluded in the district if the owner or entryman of the land shall make application at the hearing to 
withdraw it. The contiguous lands not included in the proposed district as described in the petition 
may upon application of the owner be included in the district upon the hearing, in the event that 
it shall be determined that the water supply for the additional lands is available and that in other 
respects it is feasible for the lands of the petitioners to be included within the district. 

B. When the boundaries of any proposed district have been examined and defined, the county 
commissioners shall make an order allowing the prayer of the petition, defining and establishing 
the boundaries and designating the name of the proposed district. The commissioners shall, by 
further order duly entered upon their record, call an election of the qualified electors of the district 
to be held for the purpose of determining whether the district shall be organized under the provi- 
sions of Chapter 73, Articles 10 and 11 NMSA 1978 and by the order shall submit the names of one 
or more persons from each of the divisions of the district provided by those articles to be voted for 
as directors. For the purpose of the election, the commissioners shall divide the district into divi- 
sions, in number as hereinafter designated, as nearly equal in size as may be practical and shall 
provide that one qualified elector of each of the divisions shall be elected as a member of the board 
of directors of the district by the qualified electors of the whole district. The board of county com- 
missioners shall establish and define a convenient number of election precincts and designate poll- 
ing places, subject to amendment by the board of directors for subsequent elections. Three judges 
shall be appointed for each of the precincts, one of whom shall act as clerk of the election. In the 
hearing of any such petition, the board of county commissioners shall disregard any informality in 
it and in case the commissioners deny it or dismiss it for any reason on account of the provisions 
of Chapter 73, Articles 10 and 11 NMSA 1978 not having been complied with, which are the only 
reasons upon which they shall have a right to refuse or dismiss the petition, they shall state their 
reasons in writing in detail, which shall be entered upon their records. In case these reasons are 
not well founded, a writ of mandamus shall, upon proper application for it, issue out of the district 
court of the county, compelling them to act in compliance with Chapter 73, Articles 10 and 11 
NMSA 1978, which writ shall be heard within twenty days from the date of its issuance. 

C. The officers of the district shall consist of the directors, a secretary and a treasurer. The 
directors and divisions of irrigation districts shall be in number, for districts having an irrigable 
area of twenty-five thousand acres or less, three; for districts having an irrigable area of more 
than twenty-five thousand acres and not more than fifty thousand acres, five; for districts having 
an irrigable area of more than fifty thousand acres and less than seventy-five thousand acres, 
seven; and for districts having an irrigable area of seventy-five thousand acres or more, nine direc- 
tors and divisions; provided that the directors of a district having an irrigable area of twenty-five 
thousand acres or less may by majority vote increase the number of directors and divisions of the 
district to five. 
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73-10-6 IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 73-10-6 


History: Laws 1919, ch. 20, § 5; C.S. 1929, § 78-105; 10 and 11 NMSA. 1978 and amended Subsection C to per- 
1941 Comp., § 77-2205; 1953 Comp.,, § 75-23-5; 2007, mit the directors of a district having an irrigable area of 
ch. 338, § 1. twenty-five thousand acres or less to increase the number 

Bracketed material. —'The bracketed material was of directors and divisions to five. 
inserted by the compiler and is not part of the law. rt 

Compiler' s notes. — For the meaning of the term "this ANNOTATIONS 
act", see compiler's notes to 73-10-1 NMSA 1978. i 

Cross references. — For mandamus, see 44-2-1 NMSA ¥ fe Teno At op and Colt seferences: cn 4hA, 


1978, 
The 2007 amendment, effective June. 15, 2007, sya ris aba 


changed the statutory reference to Chapter 73, Articles 


73-10-6. Notice of election; qualified electors; general election laws 
applicable; mailing ballots; preparation and care of ballots. 


A. ‘The ‘board of county commissioners shall thereupon cause notice, embodying the orders in 
substance, signed by 'the chairman of the board of county commissioners and the clerk of the 
board, to.be issued and. published, giving public notice of the election, the time and place thereof 
and of the matters submitted to: the vote of the electors, The notice and order shall be published 
once each week for four consecutive weeks prior to the election in'a newspaper of general circula- 
tion, in the county in which there are any lands proposed to be embraced in the district. At the 
election.or elections held under. the nrerpans of this act, the following persons shall be deemed 
qualified electors; and none others: 

(1) -all resident freeholders who-have ranean the age of majority and who are owners of 
two acres or more of agricultural land within the district, or-of evidence of title to such lands; or a 
purchaser under contract for the patahage of such lands from the state and who are citizens of the 
United States; 

(2) all resident me rina A of public lands within the district who have reached the age of 
majority and who are citizens of the United States; and 

_ (3) a corporation organized under the laws of the state of New Tieocl on ae owning two acres 
or more,of agricultural land within the district:shall be entitled'to one vote which shall be exer- 
cised by the president ofthe corporation or the person designated by the board of directors. 

B. Insofar as applicable the general election laws of the state, except requirements for registration, 
and except as in this act otherwise provided, shall govern all elections under this act. The ballots to 
be used and cast at the election for the formation of the district shall be substantially as follows: "Ir- 
rigation District ...::..4. Yes," and "Irrigation District .:;........ No," or words equivalent thereto: Each 
elector may vote for one director from éach division and:shall indicate his vote by placing a marginal 
cross upon the ballot for or against any question submitted and opposite thereto at any election held 
under this act.At the election for the formation of any irrigation district and at any other election for ~ 
directors at which other questions are simultaneously submitted, separate ballots for the election of 
dpihaions shall be used. In such event the separate ballots shall be substantially as follows: 


"FOR DIRECTORS FOR... di tonia DISTRICT" 
(inserting name.of district), 


"For Director from Division No. 1. 


POOR R REE H eee eH H EHH TEER EEE EH HEE EEEEEEEERESEEESEEE SEE ESESEEEHESEEE EEE SHEE EEES HESS SEH EEE RHEE HEHE SHEE EE EHHE ESET ERE HHE SHEE HHS EHEE EEE HEHEHE ESEHER EHH SEED 


(the name of the person voted for to be inserted by the voter) 


"For Director from Division No. 2. 


FEO OORT HEHE EERE EH ET TEE E THEE HHO EEE E SES ESTEE ESET EEO H ESOS HHH E THEE HEHEHE THH OHHH EHE ES HHEEE HOHE HEHEHE EE HHEHO ESE HEHHH EERE EH OHH THEE ETH ES HEHHE ETE HEH EH ES 


(the name of the person voted for to be inserted by the voter) 


and serially thereafter to the number of directors to be chosen. 
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73-10-6 SPECIAL DISTRICTS » |: ) 73-10-6 


C. At all elections for directors, the persons receiving a plurality of the votes cast by qualified 
electors for directors from the several divisions, respectively, shall be declared elected. At any 
election held for the formation of an irrigation district under the provisions of this act or at any 
election held by any such district after its formation for the purpose of voting upon a proposition 
to issue bonds, or to enter into any contract creating any indebtedness in an amount equivalent 
in the aggregate to more than one dollar ($1. 00) per acre upon all district lands, or to create any 
indebtedness in excess of such amount, no such district shall be formed and no such proposition 
shall be deemed to be authorized or approved unless two-thirds of the votes cast by qualified elec- 
tors at such election shall be in favor thereof. 

D. At any election for the formation of an irrigation district or for the purpose of voting upon 
a proposition involving the issuance of bonds, or the contracting or creating of an indebtedness 
in excess of the amount last hereinabove prescribed, voting by,mail.shall be permissible. Any 
qualified elector, as defined by this section, desiring to vote by mail may do so by preparing his 
ballot-in the manner prescribed by this act; affixing his signature thereto and mailing the same 
in a sealed envelope postpaid to the secretary of the district, or he may deliver or cause’ to be 
delivered the envelope containing his ballot to the secretary. The ballot may be thus prepared, 
signed and mailed or delivered at any time after the commencement of the publication of notice 
of the election and shall be mailed and delivered prior to the time fixed by law for the closing of 
the polls. All such ballots shall be safely kept by the secretary of the district until the time pre- 
scribed by law for the canvassing of the returns of such elections, when they shall be delivered 
to the canvassing board, by whom they shall be counted in like manner and at the same time as 
votes cast at the polling places designated for any such election. At the time of delivery of such 
ballots to the canvassing board, the secretary shall make and subscribe to an affidavit setting 
forth the number of! ballots'so received, that same were duly received within the time herein 
fixed, that the same are all of the ballots so received, and that they are in the same condition as 
when received. 

E. Thirty days prior to any actin nuiider this adt the board of directors shall cause to be 
printed a sufficient number of ballots for the purpose of the election, and within five days prior 
to the election, shall cause’a sufficient number of ballots:to be delivered to one of the election 
judges of each division or precinct. Provided, that at all times during the period of thirty days 
there shall be in the hands of the secretary of the district a sufficient number of ballots for dis- 
tribution among qualified electors desiring to vote by mail at elections wherein such voting is 
authorized. 

F. In any election for the formation if an irrigation district prior to the designation and qualifi- 
cation of a secretary, ballots, when cast by mail or sealed and delivered as provided in this section, 
shall be delivered to the county:clerk of the county in which is situate the major portion of the 
lands within the proposed district, who shall be regarded as ex-officio secretary of the a until 
the designation and qualification of a secretary as provided in this act. 

G. Any person residing within any county in which any portion of an irrigated [irrigation] dis- 
trict shall lie, and who is the owner of two acres or more of agricultural lands within the limits of 
the district, shall, for the purpose of this act, be considered.a resident freeholder. 

H. Not less than thirty days before any election, any twenty or more electors in the district, or 
any distinctly general farmers' nonprofit, cooperative organization or association of the district, 
may file with the board of directors a petition requesting that certain persons specified in the peti- 
tion be placed on the ballots as candidates for the office or offices named in the petition. The names 
proposed by the various petitions so filed, and no others, shall be printed on the ballots, but there 
shall be sufficient blank spaces left in which electors may write other names if they so desire. The 
petitions shall be preserved in the office of the secretary of the district. 


History: Laws 1919, ch. 20, § 6; 1921, ch. 39, § 1; C.S, Cross references. — For definition of resident free- 
1929, § 73-106; 1941 Comp., § 77-2206; 1953 Comp., holder, see 73-10-7 NMSA 1978. 
§ 75-23-6; Laws 1973, ch. 138, § 32; 1981, ch. 312, § 1. For Election Code, see Chapter 1 NMSA 1978. 
Compiler's notes. — For the meaning of the term "this For notice by publication, see 14-11-1 NMSA 1978 et 
act", see compiler's notes to 73-10-1 NMSA 1978. seq. 
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For age of majority, see 28-6-1 NMSA 1978. ANNOTATIONS 

The 1981 amendment, in Subsection A, deleted "and" 
at the end of Paragraph (1), added "and" at the end of Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Paragraph (2) and added Paragraph (3). Jur. 2d Irrigation § 61. 


94 C.J.S. Waters § 320. 


73-10-7. Districts 25,000 acres or less; qualified electors. 


A. In any district having an irrigable area of twenty-five thousand acres or less, a "qualified 
elector" is any person who:. 

(1) owns one-half acre or more of agricultural land within the district or has evidence of 
title to such lands or is a purchaser of each lands ualiiae contract for the purchase of such lands 
from the state; or 

(2) isa resident entryman of public lands within the dictridhs and 

(3). meets all other requirements of Section 73-10-7 NMSA 1978. 

B. Any Retabe who meets the qualifications of Section peer iee A(1) is a resident freeholder. 


History: 1953 Gente ., § 75-23-6.1, enacted by Laws 
1971, ch. 161, § 1. 


73-10-8. [Canvass of votes; order declaring district organized; 
organization complete upon recording of order.] 


The said board of county commissioners shall meet on the second Monday next succeeding such 
election and proceed to canvass the votes cast thereat: and if, upon such canvass, it appears that 
two-thirds of the votes cast by the qualified electors at such election have voted "Irrigation District 
- Yes," the said board shall, by order entered on their minutes, declare such territory duly orga- 
nized as an irrigation district, under the name and style theretofore designated, and shall declare 
the persons receiving, respectively, the highest number of votes for such several offices to be duly 
elected to such offices. Said board shall cause a copy of such order, including a plat of said district, 
duly certified by the clerk of the board of county comnmiissioners, to be immediately filed for record 
in the' office of the county clerk of each county in which any portion of such lands are situated, and 
no board of county commissioners of any county, including any portion of such district, shall, after 
the date of organization of such district, allow another district to be formed, including any of the 
lands of such district, without the consent of the board of directors thereof; and from and after the 
date of such filing, the organization of such district shall be complete, and the officers thereof shall 
immediately enter upon the duties of their respective offices upon qualifying in accordance with 
law, and shall hold such offices, respectively, until their successors are elected and qualified. 


’ History: Laws 1919, ch. 20, § 7; 1921, ch. 72, § 1; C.S. ANNOTATIONS 
Ie 0 Hi 4 ° z. 0 H ° 
Laie “4 SUNS LAAT Comair d 7-22 0%, LORS, Comp Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Compiler' s notes. — For the meaning of the term "this Jur. 2d Irrigation §§ 58 to 61. 


act", see compiler's notes to 73-10-1 NMSA 1978. 94 C.J.S, Waters § 319. 


73-10-9. [First election of directors; biennial elections thereafter. | 


At the first regular election of any such irrigation district held after the passage of this act 
[73-10-8, 73-10-9 NMSA 1978], directors from odd-numbered divisions of any such district shall 
be elected for a term of two years each, and directors from even-numbered divisions for a term of 
four years each. At each succeeding biannual [biennial] election for directors, after the first held 
hereafter, successors to the directors whose terms expire that year’shall be elected for a term of 
four years each. 


History: Laws 1921, ch. 72, § 2; C.S. 1929, § 73-108; Effective dates. — Laws 1921, ch. 72, contained no ef- 
1941 Comp., § 77-2208; 1953 Comp., § 75-23-8. fective date provision, but was enacted at a session which 
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adjourned on March 12, 1921. See. N.M. Const., art. IV, Bracketed material. — The bracketed material was 
§ 23. inserted by the compiler and is not part of the law. 


73-10-10. [Election of officers; oath; bonds of directors.] 


The regular election of said district shall be held on the first Tuesday after the first Monday 
in December in each second calendar year thereafter, at which said officers shall be elected. The 
person receiving the highest number of votes for any office to be filled at such election is elected 
thereto. Within ten days after receiving their certificates of election, hereinafter provided for, said 
officers shall take and subscribe the official oath and file the same in’the office‘of the county clerk 
of the county where the organization was effected, and thereupon immediately assume the duties 
of their respective offices. Each member of said board of directors shall execute an official bond in 
the sum of three thousand dollars:($3,000), which bond shall be approved by the chairman of the 
board of county commissioners of said county where such organization was effected, and shall be 
recorded in the office of the county clerk thereof. All official bonds herein provided for shall be in 
form prescribed by law for official bonds for county officials, except that the obligee named in said 
bond shall be the said district. Premiums upon bonds of directors and also the premium upon'the 
extra amount of the bond required to be given by the treasurer and ex-officio collector acting as 
district treasurer under the provisions of this act shall be paid by the district. 


History: Laws 1919, ch. 20, § 8; C.S. 1929, § 73- 109; ANNOTATIONS 


1941 Comp., § 77-2209; 1953 Comip: § 75-238-9. 
Aracketed material. — The rarer material was Am. Jur. 2d, A.L.R. and C.J, = pb pace & — 45 Am, 
Jur. 2d Irrigation § 61. ‘ 


inserted by the compiler and is not part of the law. 
Compiler's notes. — For the meaning of the term "this 94 C.J.S. Waters § 320. . 
act", see compiler's notes to 73-10-1 NMSA 1978. 


73-10-11. [Office of directors; notice of election; judges; time and place.] 


_ The office of the board of directors shall be. located.in the county where the organization, was 
effected. Fifteen days before any election held under this chapter, subsequent to the organization 
of the district, the secretary who shall be appointed by the board of directors shall cause notice 
specifying the polling places of each precinct to. be posted in three public places in each election 
precinct, of the time and place of holding the election, and shall also post a general notice of the 
same in the office of said board, which shall be established and kept at some fixed place to be de- 
termined by said board:in said county. Prior to'the time for posting the notices, said board must 
appoint from each precinct, from the electors thereof, three judges, one of whom shall act as clerk, 
who shall constitute a board of election for such precinct. If the board fails to appoint a board of 
election, or the members appointed do not attend the opening of the polls on the morning of elec- 
tion, the electors of the precinct present at the hour may appoint the board or supply the place of 
an. absent member thereof. The board of directors must, in its order appointing the board of elec- 
tion, designate the hour and the place in the precinct where the election must be held, 


History: Laws 1919, ch. 20, § 9; C.S, 1929, § 78-110; For the meaning of the term "this act", see compiler's 


1941 Comp., $ 77-2210; 1953 Comp., § 75-23-10. notes to 73-10-1 NMSA 1978, 

Bracketed material. — The bracketed material: was te? | 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — The term "this chapter". means _ Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am 
the same as "this act" as used in other sections of Laws Turd Irrigation § 61, , 
1919, ch. 20. : 94 CJS, Waters § 320. 


73-10-12. [Oaths of judges; opening and closing of polls; returnsi 


One of the judges shall be chairman of the election board and may: first, administer all oaths 
required in the progress of any election; second, appoint judges and clerks, if during the progress 
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of the election any judge or clerk ceases to act. Any member of the board ofielection, or any clerk 
thereof, may administer and certify the oaths required to be administered during the progress of 
an election. Before opening the polls, each member of the board must take and subscribe an oath 
to faithfully perform the duties imposed on them [him]'by law. An elector of the precinct may ad- 
minister and certify such oath. The polls must be opened at’8 o'clock in the morning of the election 
and be kept open until 6 o'clock p.m. of the same day. It shall be the duty of the clerk of the board 
of election to i deliver the return duly certified by the board of Pagel of the district. 


History: Laws 1919, ch. 20, § 10; C.S. 1929, § 73-111; Bracketed soieeniiticn — The bracketed material was 
1941 Comp., § 77-2211;.1953 Comp. -» §.75-23-11, inserted by the compiler and.is not part of the law. 


73- 10-13. Absent voting permitted. 


A.» In any election of officers of the irrigation dbatrint, a qualified elector shall be entitled to vote 
by absent ballot. Absent ballots shall be furnished by the secretary of the board:of directors and 
such ballots shall be in a form prescribed by the board of directors. In addition to the‘absent bal- 
lot, the secretary of the board of directors shall furnish each qualified elector requesting an absent 
ballot an official inner envelope for use in sealing the completed absent ballot — an official outer 
envelope for use in returning the inner envelope to the secretary. 

B. A qualified elector voting by absent ballot shall secretly mark his ballot, place it in the of- 
ficial inner envelope:and securely seal the envelope. He shall then place the inner envelope inside 
the outer envelope and securely'seal the envelope. The qualified elector shall then sign his name 
and address on the outer envelope and deliver or mail it to the secretary of the board of directors 
any time prior to the opening of the polls on election day. 

C. Upon receipt of an absent ballot, the secretary of the board of sees shall remove the 
outer envelope and enter in a register the name and address of the.qualified elector and the date 
and time the ballot was received. The secretary shall keep the inner envelope sealed and un- 
marked or unidentified in any manner as to the qualified elector and place it in a safe place until 
the opening of the polls on election day. At the time the polls open on election day, the sécretary 
shall deliver all’the sealed inner envelopes to the chairman. of the election. board of the precinct 
nearest to the office of the district. The sealed inner envelopes shall be accompanied by a signed 
affidavit setting forth the number of ballots received, the number of ballots delivered and a state- 
ment to the effect that the ballots delivered are in the same condition as when received. 

D. Absent ballots shall be counted, tallied and canvassed as are other ballots. 


History: 1953 Comp., § 75-23-11.1, enacted by Laws 
1973, ch. 112, § 1. 


73-10-14. [Canvass of votes when all returns received; Procedure; 
: declaration of result of election.] 


No lists, tally paper or certificates returned from any election shall be set aside or rejected for 
want of form, if it can be satisfactorily understood, The board of directors must meet at its usual 
place of meeting on the first Monday after election and canvass the returns. If at the time of meet- 
ing the returns from each precinct in the district in which the polls were open have been received, 
the board of directors must then and there proceed to canvass the returns; but if all the returns 
have not been received the canvass must be postponed from day to day until the returns have been 
received, or until six postponements have been had, The canvass must be made in public and by 
opening the returns and counting the votes of the districts for each person voted for, and declar- 
ing the results thereof. The board shall declare elected the person receiving the highest number of 
votes so returned for each office and also declare the result of any question submitted, 


History: Laws 1919, ch. 20, § 11; C.S. 1929, § 73-112; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2212; 1953 Comp., § 75-23-12. inserted by the compiler and is not part of the law. 
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73- 10-15. [Statement of results; mons SS of election; vacancy in rave 
of director. | 


The secretary of the board of directors iinet as soon as the result of any election held under the 
provisions of this act is-declared, enter in the records of such board and file with the county clerk 
of the county in which the office of said district is located a statement of such results, which state- 
ments must show: first, a copy of the published notice of said election; second, the names of the 
judges of said election; third, the whole number of votes cast in the district and in each precinct 
of the district; fourth, the names of the persons voted for; fifth, the number of votes given in each 
precinct for such persons; sixth, the number of votes given in the districts for each of such persons; 
seventh, the names of the persons declared elected; eighth, the result declared on any question 
submitted in accordance with the majority of the votes cast for or against such question. The board 
of directors must declare elected the person having the highest number of votes given for each of- 
fice, and also the result of any question submitted. The secretary must immediately make out and 
deliver to such person a certificate of election, signed: by him and authenticated with the seal of the 
board. In case of a vacancy in the board of directors, by death, removal or inability, from any cause, 
to properly: discharge the duties of such director, the vacancy shall be filled by appointment by the 
remaining members of the board, and upon their failure or inability to act within thirty days after 
such vacancy occurs, then upon petition of five electors of said district the board of county commis- 
sioners of the county where the office of said board of directors is situate, shall fill such vacancy 
or vacancies. Any:director appointed as above provided shall hold his office until the next general 
election of said district, and until his successor is elected and qualified. fs 


History: Laws 1919, ch. 20, § 12; C.S. 1929, § 73-113; Compiler's notes. — For the meaning of the term "this 
1941 Comp., § 77-2213; 1953 Comp., § 75-23-13. act", see compiler's notes to 73-10-1 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-10-16. [Board of directors; organization; powers and duties; 
cooperation with United States; rules and regulations.] 


The directors, having duly qualified, shall organize a board, elect a president from their number 
and appoint a secretary. The board shall have power, and it shall be their duty to adopt a seal, 
manage and conduct the affairs and business of the district, make and execute all necessary con- 
tracts, employ such agents, attorneys, officers and employes [employees] as may be required and 
prescribe their duties and establish equitable rules and regulations for the distribution and use of 
water among the owners of said land. 

The board may make investigations, and base thereon such representations and assurances to 
the secretary of the interior as may be requisite under the said act of congress of August 11, 1916. 
The board shall generally perform all such acts as may be necessary to fully carry out the purposes 
of this act. Said board may also enter into any obligation ‘or contract with the United States for the 
construction, operation and maintenance of the necessary work for the delivery and distribution 
of water therefrom, or for drainage of district lands, or for the assumption, as principal or guaran- 
tor, of indebtedness to the United States on account of district lands or for the temporary rental of 
water under the provisions of this act, and of the federal reclamation law and all acts amendatory 
thereof or supplementary thereto, and the rules and regulations established thereunder; or the 
board may contract with the United States for water supply under any act of congress providing 
for or permitting such contract, and in case contract has been, or may hereafter be made with the 
United States, as herein provided, bonds of the district may be deposited with the United States, 
at ninety-five percent of their par value, to the amount to be paid by the district to the United 
States under any such contract, the interest on said bonds to be provided for by assessment and 
levy as in the case of other bonds of the district, and regularly paid to the United States to be ap- 
plied as provided in such contract, and if bonds of the district are not so deposited it shall be the 
duty of the board of directors to include, as a part of any levy or assessment now provided for by 
law, an amount sufficient to meet each year all payments accruing under the terms of any such 
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contract; and the board’ may accept, on behalf of the district, appointment of the district as fiscal 
agent of the United States, or authorization of the district by the United States to make collections 
of moneys for or on behalf of the United States in connection with any federal reclamation project, 
whereupon the district shall be authorized so to act and to assume the duties‘and liabilities inci- 
dent to such action, and the said board shall have full power to do any and all things required by 
the federal statutes now or hereafter enacted and regulations now or that may hereafter. be estab- 
lished by any department of the federal government i in regard thereto. 

Districts cooperating with the United States may rent or lease water to lands of entrymen or 
municipalities in the neighborhood of the districts in pursuance of contract with the United States. 

The said board shall have the power, in addition to the means to supply water to said district, 
to construct, acquire or purchase any and all canals, ditches, reservoirs, sites, water, water rights, 
rights-of-way or other property necessary for the,use of the district. In case of the purchase of any 
property by said district, the bonds ofthe district hereinafter provided for may be used at their par 
value in payment, without previous offer of such bonds for sale.. 

All waters distributed shall be apportioned to each landowner or entryman pro rata to the lands 
assessed under this act within such district. The board of directors shall have the power to lease or 
rent the use of water or electrical energy, or contract for the delivery thereof to occupants of other 
lands or municipalities within or without the said district at such prices and such terms.as. they 
deem best, but the rental shall not be less or on, terms more favorable than those fixed for district 
lands. Provided no.vested or prescriptive rights to the use of such water shall attach to. said land 
by virtue of such lease or such rental. And, provided further, no rules shall, be prescribed or regula- 
tions enforced which shall interfere with the vested rights of any water user or with the exercise of 
such rights of any such water user. 

Any landowner or entrymen in said district may, with the consent of the board of directors, 
assign the right to the whole or any portion of the water so apportioned to him for any. one year 
where practicable, to any other bona fide landowner; provided, such owner or entrymen shall have 
paid all amounts due on assessments upon all such lands. 

Provided, further, that all water, the right to use of which is acquired by the district under any 
contract with the United States, shall be distributed and apportioned by the district in accordance 
with the acts of congress and rules and regulations of the secretary of the interior, and the provi- 
sions of said contract in relation thereto. ; 

The rules and regulations provided in this section, as soon as adopted or furnished by the secre- 
tary of the interior, as the case may be, shall. be printed in convenient form for distribution in the 
district. Such rules and regulations, among other things, may provide that no water shall be deliv- 
ered from the irrigation system of the district for the irrigation of any land while the taxes or tolls 
due thereon, or from the owner thereof, for district purposes, levied or imposed under the provi- 
sions of this act are in arrears for more than twelve months, but nothing herein shall be construed 
as preventing said irrigation district from collecting any assessment by any other lawful method. 


History: Laws 1919, ch, 20, § 18; 1921, ch. 39, § 2; _though demand for payment thereof might not be made 
C.S. 1929, § 73-114; 1941 Comp., § 77-2214; 19538 during the ensuing year. Sperry uv. Elephant Butte Irriga- 


Comp,, § 75-23-14. . =‘ tion Dist., 1928-NMSC-043, 33 N.M. 482, 270 P. 889. 
Bracketed material, — The bracketed material was Separate assessment for supplemented water us- 
inserted by the compiler and is not part of the law. ers authorized. — An irrigation district is authorized 
Compiler's notes, — For the meaning of the term "this to construct wells in order to provide supplemental wa- 
act", see’compiler's notes to 73-10-1 NMSA 1978. ter supplies to‘certain water users within the district 
Cross references. — For,the provisions of the Act of and such district may separately assess the users of such 
August 11, 1916 see 43 U.S.C. §§ 621 to 630, "An Act: to supplemental water, apart from other irrigation charges, 

Promote the Reclamation of Arid Lands." 1972 Op. Att'y Gen. No. 72-26. 

For definitions of "irrigation district" and "board of di- Board authorized to recover construction costs 
rectors," see 73-11-54 NMSA 1978. through water lease. — The provision of this section 
For the appointment of a director by bondholders, see that the board of directors may lease or rent the use of 
73-13-7 NMSA 1978. water at such prices and such terms as they deem best 
gives ample authority to the board to enter into contracts 
ANNOTATIONS for the rental or lease of water supplies made available 


by the construction of water works pursuant to this same 
section and for the recovery in the rental price of the ini- 
tial construction cost of the project, spread over a reason- 
able period of time, together with the reimbursement of 


Tax levied to cover expenses estimated to accrue 
in year. — Directors of irrigation district may properly 
include in their estimates and the resulting tax levy the 
cost of operation and maintenance for the ensuing year, 
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cost, of operation and maintenance. 1972. Op. Att'y Gen. | Am. Jur. 2d, A.L.R. and C.J.S. references. ARAM 
No. 72-26, Jur. 2d Irrigation § 62. 


Law reviews. — For article, "An Institutional Frame- 94 C.J.S. Waters § 321. 
work for a Water Market.in the Elephant Butte Irrigation { 
District," see 49 Nat. Resources J. 219 (2009). 


73-10-17. [Regular and special meetings; records; right of entry on 
lands; right to acquire lands and property.] . 


The board of directors shall hold a regular quartérly meeting in their office on the first Tuesday 
in January, April, July and October, and such special meetings as may be required for the proper 
transaction of business. All special meetings shall be called by the president of the board or a ma- 
jority of the directors. All meetings of the board must be public, and a majority of the board shall 
constitute a quorum for the transaction of business. All records of the board must’be open to the 
inspection of any elector during the business hours. And in case any district is appointed fiscal 
agent of the United States or by the United States is authorized to make collections for or on be- 
half of the United States in connection with any federal irrigation project; such boards of directors 
or the secretary thereof shall at any time allow any officer or employe [employee] of the United 
States, when acting under the order of the secretary of the interior, to have access to all books, 
records and vouchers of the district which are in possession or control of’the secretary or of said 
board. The board, its agents and employes [employees] shall have the right to enter upon any land 
in the district to make surveys and to locate any canal or canals and the necessary laterals. Said 
board shall also have the right to acquire all lands, water rights, franchises and other property 
necessary for the construction, use, maintenance, repair and improvement of its canals, ditches, 
reservoirs and waterworks; and shall also have the right by purchase or condemnation to acquire 
rights-of-way for the construction, enlargement, extension or improvement of any of its ditches, 
canals, reservoirs or other necessary Works.’ 


History: Laws 1919, ch. 20, § 14; C.S. 1929, § 73-115; ANNOTATIONS 


1941 Comp., § 77-2215; 1953 Comp., § 75-23-15. 
Bracketed .material..— The beacketed.znaterialwas Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
inserted by the compiler and is not part of the law. ~~ Jur. 2d Irrigation § 62. 


94 C.J.S. Waters § 321. 


73-10-18. [Compensation of board members; president; interest in 
contracts prohibited; penalty. | 


The members of the board of directors other than the president shall receive compensation at 
the rate of not to exceed five dollars [($5.00)] per day while attending meetings or otherwise neces- 
sarily employed in the discharge of their duties and their actual and necessary traveling expenses 
while engaged in official business. The president of said board shall receive as compensation not 
to exceed one hundred and fifty dollars [($150)] per annum for each ten thousand acres of land, 
or major fraction thereof included within the.district, said compensation to be set by the board of 
directors, and his actual’and necessary traveling expenses while engaged in official business. No 
director or officer named in this act shall in any manner, be interested, directly or indirectly, in 
any contract awarded or to be awarded by the board, or in the profits to be derived therefrom; nor 
shall receive any bonus, gratuity or bribe, and for any violation of this provision such officer shall 
be deemed guilty of a felony, and such conviction shall work a forfeiture of his office, and he shall 
be punished by a fine not exceeding five hundred dollars [($500)], or by ciple prepa in the peni- 
tentiary not exceeding five years. 


History: Laws 1919, ch. 20, § 30; C.S..1929, § 73-131; ANNOTATIONS 


Laws 1937, ch. 74, § 1; 1941 Comp., § 77-2216; 1953 

Comp.,§ 7-23.16, es Am, Jur. 2d, A.LR. and C.S, references. — 45 Am, 
Bracketed material. — The bracketed material was Jur. 2d Intigation § 96. 

inserted by the compiler and is not part of the law, . 94 C.d.S. Waters § 320. 


Compiler's notes. — For the meaning of the term "this 
act", see compiler's notes to 73-10-1 NMSA 1978. 
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73-10-19. [Property acquired by district; title; tax exemption; 
conveyance to United States. |] 


The title to all property acquired under the provisions of this act shall immediately and by oper- 
ation of law vest in such irrigation district, in its corporate name, and shall be held by such district 
in trust for, and is hereby dedicated and set apart for the uses and purposes set forth in this act, 
and shall be exempt from all taxation; and said board is authorized and empowered to hold, use, 
acquire, manage, occupy and possess said property as herein provided; provided, that when any 
district contemplated in this act shall find it necessary to procure and acquire a supply of water 
from outside the boundaries of this state, then and in such event it shall be lawful for said district 
to contract and pay for the same in the same manner as other property acquired by the district is 
purchased and paid for: provided, further, that any property acquired by the district may be con- 
veyed to the United States insofar as the same may be needed for the construction, operation and 
maintenance of works by the United States for the benefit of the district under any contract that 
may be entered into by the United States pursuant to this act: 


History: Laws 1919, ch. 20, § 15; C.S. 1929, § 73-116; ANNOTATIONS 
1941 Comp., § 77-2217; 1953 Comp., § 75-23-17, 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
inserted by the compiler‘and is not part of the law. ~ Jur. 2d Irrigation § 70. 

Compiler's notes, — For the meaning of the term "this 94 C.J.S. Waters §§ 333 to 337.; 


act", see compiler's notes to 73-10-1 NMSA 1978. 


73-10-20. [Legal status of irrigation district; conveyances; court 
proceedings.| 


The said board is hereby authorized and empowered to take conveyances or assurances for all 
property acquired by it under the provisions of this act in the name of such irrigation district. to 
and for the purpose herein expressed, and to institute and maintain any and all actions and pro- 
ceedings, suits at law or in equity, necessary or proper in order to fully carry out the provisions of 
this act, or to enforce, maintain, protect or preserve any of the rights, privileges and)immunities 
created by this act or acquired in pursuance thereof. And in all courts, actions, suits or proceed- 
ings the said board may sue, appear and defend in person or by attorneys and in the name of such 
irrigation district. Judicial notice shall be taken in all actions, suits and judicial proceedings in 
any court of this state ofthe organization and existence'of any irrigation district, of this state now 
or hereafter organized, from and after the filing for record in the office of the county clerk of the 
certified copy of the order of the board of county commissioners mentioned in Section 7 [73-10-8 
NMSA 1978], and a certified copy of said order shall be prima facie evidence in all actions, suits 
and proceedings in any court of this state of the regularity and legal sufficiency of all acts, matters 
and proceedings therein recited and set forth; and any such irrigation district, in regard to which 
any such order has been heretofore or may hereafter be entered, and such certified copy thereof, so 
filed for record, and which has exercised or shall exercise rights and powers of such district, and 
shall have had or shall have in office a board of directors exercising the duties of their office and 
the legality or regularity of the formation or organization whereof shall not have been questioned 
by proceedings in quo warranto instituted in the district court of the county in which such district 
or the greater portion thereof is situated within one year from the date of such filing, shall be con- 
slusively [conclusively] deemed to be a legally and regularly organized, established and existing 
irrigation district within the meaning of this act and its due and lawful formation and organiza- 
tion shall not thereafter be questioned in any action, suit or proceeding whether brought under the 
provisions of this act or otherwise. 


History: Laws 1919, ch. 20, § 16; C.S. 1929, § 73-117; Compiler's notes. — For the meaning of the term "this 
1941 Comp., § 77-2218; 1953 Comp., § 75-23-18. act", see compiler's notes to 73-10-1 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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73-10-21 f SPECIAL DISTRICTS WTA 73-10-22 


73-10-21. [Plan for construction; newer eee for bids; contractors 
bonds. ] 


After adopting a plan for the construction of canals, reservoirs and works, the board of direc- 
tors shall give notice, by publication.thereof, not less than twenty days in a newspaper published 
in each of the counties into which:any such irrigation extends, provided a newspaper is published 
therein, and in’such other newspapers as they may deem advisable, calling for bids for the-con- 
struction of said work or any portion thereof; if less than the whole work is' advertised, then the 
portion so advertised must be particularly described in such notice; said notice shall set forth 
that plans and specifications can be seen at the office of the board, and that the board will receive 
sealed proposals therefor and that the contract will be let to the lowest responsible: bidder, stat- 
ing the time and place for opening the proposals, which at said time and place shall be opened in 
public, and as soon as convenient thereafter, the board shall let:said work, either in portions or 
as'a whole, to the lowest responsible bidder, or they may reject any or all bids and readvertise — 
proposals or may proceed to construct the work under their own superintendence. 

Contracts for the purchase of material shall be awarded to the lowest responsible bidder. The 
person or persons to whom a contract may be awarded shall enter into a bond with good and suffi- 
cient sureties, to be-approved by the board, payable to said district for its use, for not less than ten 
percent of the amount of the contract price, conditioned for the faithful performance of said con- 
tract. The work shall be done under the direction and to'the satisfaction of the engineer in charge 
and be approved by the board. 

Provided, that the provisions of this section shall not Prsccieeh in the case of Any contract between 
the district and the United States. i} 


History: Laws 1919, ch. 20, § 26; C.S. 1929, § 78-127; ANNOTATIONS 
1941 Comp., § 77-2219; 1953 Comp., § 75-23-19. 

Bracketed material. — The bracketed material was 
inserted by the'compiler and is not part of the law. 

Compiler's notes. — For the meaning of the term "this 


Shorter notice required for project under federal 
grant, — Any municipality or political subdivision is per- 
mitted to advertise the construction of public works proj- 
act", see compiler's notes to 73-10-1 NMSA 1978. ects when under federal loan or grant for a minimum pe- 


Cross Vatorentes, — For notice by publication, see 14- riod, not exceeding five days, regardless of the provisions 
11-1 NMSA 1978. of any general, special, or local law which may provide for 


a longer period of advertisement. 1939-40: Op. Att’ y. Gen. 
No. 39-3107. 


73-10- 22, [Rights-of-way over private property; eminent domain; Pi 
lands.] 


The board of directors’ shall have the power to construct the said works across any stream of 
water, watercourse, street, avenue, highway, railway, canal, ditch or flume which the route of said 
canal or canals may intersect or cross; and if such.railroad company and said board, or the owners 
and controllers of said property, thing or franchise so to be crossed, cannot agree upon the amount 
to be paid therefor, or. the points or the manner of said crossings, the same shall be ascertained 
and determined in all respects as is provided in respect to the taking of land for public uses. The 
right-of-way is hereby given, dedicated and set apart, to locate, construct and maintain said works 
or reservoirs, over, through or upon any of the lands which are now, or may be the property of the 
state. 


History: Laws 1919, ch. 20, § 29; C.S. 1929, § 73-130; ANNOTATIONS 


1941 Comp., § 77-2220; 1958 Comp., § 75-23-20. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Irrigation § 89. . 
Cross references, — For eminent domain, see 42A-1-1 94 C.J.S, Waters § 319. 
NMSA 1978. 


For public uses, see also 42A-3-1 NMSA 1978. 
For bridges at crossings, see 67-7-9 and 72-8-2 NMSA 
1978. 
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73-10-23 IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 78-10-24 


73-10-23. [Joint works; union with districts of adjoining states; 
proportionate ownership; bond issues; management. ]° 


It is lawl for any irrigation district or districts organized under the laws of the state of New 
Mexico to unite with any irrigation district or districts of an adjoining state or states in the pur- 
chase, acquisition or construction, and in the annual cost of operation and maintenance, of a sys- 
tem of irrigation and drainage works for the irrigation of the land and maintaining the irrigability 
of the land within the said respective irrigation districts, and may also unite in the purchase, 
acquisition or construction, and in the annual operation and maintenance of hydroelectric power 
plants, transmission lines, etc., for the sale and distribution of electric power, and in such case, 
or cases, said irrigation districts are hereby jointly granted the same power of condemnation as 
is now possessed by each district under the laws of the state in which organized, and the cost 
of purchase, acquisition or construction, together with the annual cost of operation and mainte- 
nance of such irrigation, drainage system or power plants, shall be apportioned ‘to each district 
in proportion to the irrigable acreage therein for which water shall be provided. Such joint works 
shall be owned jointly in proportion to such respective acreages, provided that the lands lying in 
the two or more said irrigation districts so united shall receive water from a common source; and 
provided, also, that such irrigation district or districts of such other adjoining state or states shall 
be duly organized under the laws of that state and for purposes the same or similar as the district 
or districts in this state desirous so to unite. Whenever it is deemed advisable and agreed to be- 
tween such districts, lying in the same or adjoining states, that for the construction, acquisition 
or purchase of irrigation works for hydroelectric power plants, etc., it is necessary to issue bonds, 
it shall be lawful for:such districts to issue bonds ‘in proportion to their respective acreage, and 
such districts may be made jointly or severally liable for the repayment of such bonds. The terms 
and conditions of such joint ownership, operation and maintenance of issuance of bonds, as the 
case may be, shall be set out in a'written contract. Any such contract shall not be binding until the 
same shall have been ratified by the electors of each of such districts in the manner provided by 
law for a bond issue by such districts respectively, An election shall be held in each such district 
to determine whether such contract shall be adopted. Such contract shall be printed, or in writing, 
and a true copy shall be filed in 'the office of each district fifteen days prior to such election, and be 
subject to public inspection, and one true copy shall be furnished each voter calling at such office 
for the same at any time fifteen days prior to such election. When such works are to be constructed 
by two or more districts, bids may be jointly called for and may be opened and considered at the 
designated office of either of such districts, and such districts shall approve the letting of the con- 
tract, and the contractor's bond, and may meet for that purpose at a place outside of their district, 
or at any office established for such joint project and at which all business of such joint project may 
be transacted. All bids, bonds, contracts, etc., of such joint project may be in the names of such joint 
project districts, and such districts, being pincowered and authorized to do all acts by joint action 
that one district may do, the action of each district being determined by its board: of directors. A 
general manager may be employed for such joint enterprise whose duties may be set forth in the 
joint ownership contract. Such contracts may be amended in the same manner. 


History: Laws 1921, ch. 39, § 16; C.S, 1929, §73-170; '.., 9°) ANNOTATIONS 


1941 Comp., § 77-2221; 1953 Comp., § 75-23-21. 
Heankiged material. — The bracketed material was Am. Jur. 2d, A.L.R. and C. J. S. references. — 45 Am. 
dur. 2d HAtiation § 62. 


inserted by the compiler and is not part of the law. 
' Cross references, — For definitions of "irrigation dis- 94 C.J.S. Waters § 321. 
trict" and "board of directors," see 73-11-54 NMSA 1978,;: 


73-10-24. [Water supply inadequate; distribution on alternate days.] 


In case the volume of water in any canal, reservoir or other works in any district shall not be suf- 
ficient to supply the continual wants of the entire district and susceptible of irrigation therefrom, 
then it shall be the duty of the board of directors to distribute all available water upon certain or 
alternate days to different localities, as they may in their judgment think best for the interests of 
all parties concerned. 
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73-10-25 SPECIAL DISTRICTS 73-10-27 


Provided: that all water the right to the use of which is acquired by therdistrict under any con- 
tract with the United. States, shall be distributed-and apportioned.by the district in accordance 
with the acts of congress, and rules and A kee of the secretary of interior and provisions of 
such contract in panaian thereto. ii Peta 


» History: Laws 1919, ne 20, § 32; CS. 1929, § 73-133; rather than ministerial and consequently was not sub- 


1941 Comp., § 77-2222; 1953 Comp., § 75-23-22. ject to mandamus, Brantley Farms v. Carlsbad Irrigation 
Bracketed material. — The bracketed material was Dist., 1998-NMCA-028, 124 N.M. 698, 954 P.2d 763. 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
ecsid Jur. 2d Irrigation § 49. 
ANNOTATIONS _ 94 C.J.S. Waters § 310. 


Date of district held discretionary. — An irrigation : 
district's duty to act under this section was discretionary 


73-10-25, [Preservation of prior rights. ] 


Nothing herein contained shall be deemed to authorize any person or persons, to divert the wa- 
ters of any river, creek, stream, canal or reservoir to the detriment of any person or persons having 
a prior right to the waters of such river, creek, stream, canal or reservoir. 


History: Laws 1919, ch. 20, § 33; C.S. 1929, § 73-134; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2223; 1953 Comp., § 75-23-23. inserted by the compiler and is not part of the law. 


73-10-26. [Change of boundaries; effect; aciont of secretary of the 
interior. | 


The boundaries of any irrigation district. now or hereafter organized under the provisions of this 
act may be changed in the manner herein prescribed; but such change of the boundaries of the 
district shall not impair or affect its organization, or its rights in or to property or any of its rights 
or privileges of whatsoever kind or nature, nor shall it affect, impair or discharge any contract, 
obligation, lien or charge, for, or upon which it was or might become liable or chargeable had. such 
change of boundaries not. been made;-provided, that if the secretary of the interior shall give his 
assent to a change in boundaries in writing filed with the board of directors, any lands to the ex- 
clusion of which. from the district assent shall thus be given, shall be discharged from any and all 
liens in favor. of the United States under any contract which shall have been made with the United 
States and any bonds deposited with its agents. 


History: Laws 1919, ch. 20, § 34; C.S. 1929, § 73-135; - ANNOTATIONS 
1941 Comp., § 77-2224; 1953 Comp., § 75-23-24, | 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, —45 _— 
inserted by the compiler and is not part of the law. Jur, 2d Irrigation § 60. 

Compiler's notes, — For the meaning of the term "this 94 C.J.S, Waters § 319. 


act", see compiler's notes to 73-10-1 NMSA 1978. 


73-10-27. [Petition for inclusion of additional lands. | 


The holder or holders of title, or evidence of title, of any body of land afi acent to or situate artitin 
the boundaries of any irrigation district, may file with the board of directors of said district.a peti- 
tion in writing praying that such lands be included in such district. The petition shall describe the 
tracts, or body of land owned by the petitioners, but such description need not be more particular 
than is required when such lands are entered by the county assessor in the assessment book. Such 
petition shall be deemed to give the assent of the petitioners to the inclusion in said district of the 
lands described in the petition, and such petition must be acknowledged in the same manner that 
conveyances of land are required to be acknowledged. 


History: Laws 1919, ch. 20, .§ 35; C.S. 1929, § 78-136; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2225; 1953 Comp., § 75-23-25. inserted by the compiler and is not part of the law. 
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78-10-28 IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 73-10-30 


Cross references, — For acknowledgments, see 14- ANNOTATIONS 


14-1,to 14-14-11 NMSA 1978, 
f Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur. 2d Irrigation § 60. 
94 C.J.S. Waters § 319. 


73-10-28. [Publication of notice of petition for including lands; 
objections; payment of estimated cost of proceedings.] 


The secretary of the board of directors shall cause notice of the filing of such petition to be given 
and published once each week for three successive weeks in a newspaper published in the county 
where the office of said board is situate, which notice shall state the filing of such petition and the 
names of the petitioners; a description of the lands mentioned in the petition, and the prayer of 
said petitioners; giving notice to all persons interested, to appear at the office of said board at a 
time named in said notice, and to show cause; in writing, if any they have, why the petition should 
not be granted. The time specified in the notice at which it shall be required to show cause shall 
be the regular meeting of the board next after the expiration of the time for the publication of the 
notice. The petitioner or petitioners, shall advance to the secretary sufficient money to pay the 
estimated cost of all ei under such petition before the secretary shall be required to give 
such novice. 


History: Laws 1919, ch. 20, § 36; C.S.'1929, § 78-137; ; ANNOTATIONS 
1941 Comp., § 77-2226; 1953 Comp., § 75-23-26. e } 
Hegakatad nintavial, ae Lhe bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 


Jur. 2d Irrigation § 94. 


rted by th il t part of the 1 
inserted by the compiler and is not part of the law. 94'O..S. Waters § 319. 


Cross references. — For noticé by publication, see 14- 
11-1 NMSA 1978 et seq. 


73-10-29. [Hearing on petition for including lands.] 


The board of directors, at the time and place mentioned in said notice, or at such time or times 
to which the hearing of such petition may adjourn, shall proceed to hear the petition, and all objec- 
tions thereto, presented in writing by any person, showing cause as aforesaid, why said petition 
should not be granted. The failure of any person interested to show cause, in writing, as aforesaid, 
shall be deemed and taken as an assent on his part to the inclusion, of such ies in said district 
as prayed for in said petition. 


History: Laws 1919, ch, 20, § 37; C,S. 1929, § 73-138; ANNOTATIONS 


1941 Comp., § 77-2227; 1953 Comp., § 75-23-27. 
Bricketed material. — The benclicte material was Am. Jur. 2d, A.L.R. and C.J.S. refer ences. — 45 Am. 
Jur. 2d Irrigation § 94. 


aco by the compiler and is not part of the law. QA 0. JS. Waters § 319. 


73-10-30. [Payment of assessments as condition precedent to o granting 
petition for including lands.] 


The board of directors, to whom such petition is presented, may require as a senditicn precedent 
to the granting of the same, that the petitioners shall severally pay to such district such respective, 
sums, as nearly as the same-can be.estimated by the board, as said petitioners or their grantors 
would have been required to pay to such district as assessment for the payment of their pro rata 
share of all bonds and interest thereon, which may have. previously, thereto.been issued by said 
district, or for the payment of the pro rata share of the\cost, of construction under any contract 
between the district and the United States accompanying which, bonds of the district. have not 
been deposited with the United States as in this act provided, had such lands been. included in 
such district at the time the same was originally formed or when said bonds were so issued, or 
when said contract with the United States:.was made; provided, that in case unentered, public land 
is proposed to be annexed'to the district the board of directors of the district instead of requiring 
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73-10-31 SPECIAL DISTRICTS. . 73-10-32 


such payment as a condition precedent, may assess such charges against such unentered public 
land. upon the records of the district to be collected in the manner authorized by the said act of 
congress of August 11, 1916. 


History: Laws 1919, ch. 20, § 38; C.S. 1929, § 73-139; Cross references. — For the provisions of the Act of 
1941 Comp., § 77-2228; 1953 Comp., § 75-23-28. Congress of August 11, 1916, see 43 U.S.C. 8§ 621 to 630, 
Bracketed material. — The bracketed material was "An Act to Promote the Reclamation of Arid Lands.". ~ 


inserted by the compiler and is not part of the law. : 
Compiler's notes. — For the meaning of the term "this ANNOTATIONS 


act", see compiler's notes to 73-10-1 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 70. 
~ 94 C.J.S. Waters § 332. 


Was 10-31. [Order granting or rejecting petition for including lands; 
description of boundaries; protest of electors. | 


The board of directors if they deem it not for the best interests of the district to include therein 
the lands mentioned in the petition, shall by order reject the said petition, but if they deem it for 
the best interests of the district that said lands be included the board, may order that the district 
be so changed as to include therein the lands mentioned in the said petition. The order shall de- 
scribe the entire boundaries of the district with the lands so included, if the district boundaries be 
changed thereby, and for that purpose the board may cause a survey to be made of such portion 
of such boundaries as may be deemed necessary; provided, if within thirty days from the making 
of such order a majority of the qualified electors of the district protest in writing to said board 
against the inclusion of such lands in said district, said order shall be held for naught and said 
lands shall not be included therein. 

Provided, further, that in case contract has been made between the district chase the United 
States as in Section 13 [73-10-16 NMSA 1978] hereof provided, no change shall be made in the 
boundaries of the district and the board of directors shall make no order changing the boundaries 
of the district until the secretary of the interior shall assent thereto in writing and such assent be 
filed with the board of directors. 


History: Laws 1919, ch. 20, § 39; C.S. 1929, § 73-140; Cross references. — For proceedings to determine va- 


1941 Comp., § 77-2229; 1953 Comp., § 75-23-29. lidity of inclusion of lands, see 73- 11-6 to 73- -11-10 NMSA 
Bracketed material: — The bracketed material was 1978. 


inserted by the compiler and is not part of the law. 


73-10-32. [Filing of order and new plat when land is added; starus of 
district; liability of lands.] 


Upon the allowance of such petition and in case no protest has been filed with the board within 
thirty days after the entry of said order as aforesaid, a certified copy of the order of the board of 
directors making such change, and a plat of such district, showing such change, if any, certified by 
the president and secretary, shall be filed for record in the office of the county clerk of each county 
in which are situate any of the lands of the distriet, and the district shall remain an irrigation 
district, as fully as to every intent and purpose as if the lands which are included in the district 
by the change of the boundaries as aforesaid, had been included therein at the organization of the 
district; and said district'as so changed and all the lands therein shall be liable for all erage 
obligations and indebtedness of the organized district. 

Provided, that in case contract has been made between the district and the United States as in 
Section 13 [73-10-16 NMSA 1978] hereof provided, no change shall be made in the boundaries of 
the district until the secretary of the interior shall assent peter in writing and such assent ea 
filed with the board of directors. 


History: Laws 1919, ch. 20, § 40; C.S, 1929, § '73- 141; Bracketed material,'— The bracketed material was 
1941 Comp., § 77-2230; 1953 Comp. +» § 75-23-30. inserted by the compiler and is not part of the law. 
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73-10-33 ; IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 73-10-36 


73-10-33. [Petition for including land to be recorded in minutes of 
board; evidential value.] 


Upon.the filing of the copies of the order and the plat, as in the last preceding section [73-10-32 
NMSA 1978] mentioned, the secretary shall record in the minutes of the board the petition afore- 
said; and the said minutes, or a certified copy thereof, shall be admissible in evidence with the 
same effect as the petition. . 


History: Laws 1919, ch. 20, § 41; C.S. 1929, § 73-142; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2231; 1953 Comp., § 75-23-31. inserted by the compiler and is not part of the law. 


73-10-34. Authorization to sign petition or protest. 


A guardian, conservator or personal representative of an estate, who is appointed as such under 
the laws of this state, and who, as such guardian, conservator or personal representative, is .en- 
titled to the possession of the lands belonging to the estate which he represents, may on behalf of 
his ward or the estate which he represents, upon being thereunto authorized by the proper court, 
sign and acknowledge the petition in this act mentioned, and may show cause, as in this act men- 
tioned, why the a ae of the district should not be changed. 


History: Laws 1919, ch. 20, § 42; C.S. 1929, § va fs Compiler's notes. — For-the meaning of the term "this 
1941 Comp., § 77-2232; 1953 Comp., § 75-23-32; Laws act", see compiler's notes to:'73-10-1 NMSA 1978..~ 
1975, ch. 257, § 8-130. 


73- 10-35. [Redivision of district after addition of laindbe election of 
directors. |] 


In the case of the inclusion of any land within any district by proceedings under this act; the 
board of directors shall, at least thirty days prior to the next succeeding general election, make an 
order redividing such district into divisions, as nearly equal in size as may be practicable, being 
in number as in Section 5 [73-10-5 NMSA 1978] of this act provided and which shall be numbered 
consecutively, and one director shall thereafter be elected from each division. For the purposes of 
election the board of directors shall establish a convenient number of election precincts in said 
district, and define the boundaries thereof, which said precincts may be changed from time to time 
as the board may deem necessary. 


1941 Comp., § 77-2233; 1953 Comp., § 75-23-33. 
Hracisied naienall i. The bench sind material was Am. Jur. 2d, A.L.R. and C J S. references, — 45 Am. 


Jur, 2d Irrigation § 58. 


inserted by the compiler and is not part of the law. 94 C.J.S, Waters § 319. 


Compiler's notes, — For the meaning of the term "this 
act", see compiler's notes to 73-10-1 NMSA 1978. 


73-10-36. [Exclusion of lands; status of district unaffected.] 


Any tract of land included within the boundaries of any such district, at or after its organization 
under the provisions of this act, may be excluded therefrom, in the manner herein prescribed, but 
such exclusion of land from the district shall not impair.or affect its organization, or its rights in 
or to property or any of its rights or privileges of whatever kind or nature; nor shall such exclusion 
affect, impair or discharge any contract, obligation, lien or charge for or upon which it would or 
might become liable or chargeable, had such land not been excluded from the district. 


History: Laws 1919, ch. 20, § 44; C.S. 1929, § 73-145; Compiler's notes. — For the meaning of the term "this 
1941 Comp., § 77-2234; 1953 Comp., § 75-23-34. act", see compiler's notes to 73-10-1 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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73-10-37 , SPECIAL DISTRICTS 73-10-40 


73-10-37. [Petition to exclude lands; ee aoe of lands; + 
acknowledgment. | : 


The owner or owners in fee of any lands constituting a portion of anyirrigation district may file 
with the board of directors of the district, a petition praying that such lands may be excluded and 
taken from said district. The petition shall describe the lands which the petitioners desire to have 
excluded, but the description of such lands need not be more particular than required when lands 
are entered in the assessment book by the county assessor. Such petition must be acknowledged in 
the same manner and form as is required in case of a conveyance of land.’ 


History: Laws 1919, ch. 20, § 45; C.S. 1929, § 73-146; Cross references. — For acknowledgments, see 14- 
1941 Comp., § 77-2235; 1953 Comp., § 75-23-35. 14-1 to 14-14-11 NMSA 1978. ‘ 

Bracketed material. — The bracketed material was : or 
inserted by the compiler and is not part of the law. 


73-10-38. [Notice of petition to exclude lands; Lenore sehen estimated. 
costs of proceedings.] 


The secretary of the board of directors shall cause a notice of the filing of such petition to be pub- 
lished for at least three weeks in some newspaper published in the county where the office of the 
board of directors is situated, and if any portion of said district lie within another county or coun- 
ties, then said notice shall be so published in a newspaper published within each of said counties; 
or if no newspaper be published therein, then by posting such notice for the same time in at least 
three public places in said district, and in case of the posting of said notices, one of the said notices 
must be'so posted on the lands proposed to be excluded. The notice shall state the filing of such peti- 
tion, the names of the petitioners, description of the lands mentioned in said petition and the prayer 
of said petitioners; and it shall notify all persons interested to appear at the office of said board at 
a time named in said notice, and show cause in writing, if any they have, why said petition should 
not be granted. The time to be specified in the notice at which they shall be required to.show cause 
shall be the regular meeting. of the board next after the expiration of the time for the publication of 
the notice, The petitioner or petitioners shall advance to the secretary sufficient money to pay the 
estimated cost of all proceedings under the petition before the secretary shall give such notice. 


History: Laws 1919, ch. 20, § 46; C.S, 1929, § 73-147; Cross references. — For notice by publication, see 14- 
1941 Comp., § 77-2236; 1953 Comp., § 75-23-36. 11-1 NMSA 1978 et seq. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-10-39. [Hearing on petition for excluding lands; objections. ] 


The board of directors at the time and place mentioned in the notice, or at the time or times to 
which the hearing of said petition may be adjourned, shall proceed to hear the petition and all ob- 
jections thereto, presented in writing by any persons, showing cause as aforesaid why the prayer 
of said petition should not be granted. The filing of such petition with the board, as aforesaid, shall 
be deemed and taken as an assent by each and all of such petitioners to the exclusion from such 
district of the lands mentioned in the petition, or any part thereof. 


History: Laws 1919, ch. 20, § 47; C.S. 1929, § 73-148; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2237; 1953 Comp., § 75-23-37. inserted by the compiler and is not part of the law. | 


73-10-40. [Order granting or denying petition for excluding land; 
protest of electors. ] 


The board of directors, if they deem it not for the best icitetnent of the district that the lands men- 
tioned in the petition or some portion thereof, should be excluded from said district, shall order 
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that said petition be denied; but if they deem it for the best interest of the district that the lands 
mentioned in the petition, or some portion thereof, be excluded from the district, and if there are 
no outstanding bonds of the district, then the board may order the lands mentioned in the petti- 
ion [petition], or some defined portion thereof, to be excluded from the district; provided, if within 
thirty days from the making of such order a majority of the qualified electors of the district protest 
in writing to said board against the exclusion of such lands from said district, said order shall be 
held for naught and such lands shall not be excluded therefrom. 

Provided, further, that in case contract has been made between the district and the United 
States as in Section 13 [73-10-16 NMSA 1978] hereof provided, no change shall be made in the 
boundaries of the district, and the board of directors shall make no order changing the boundaries 
of the district until the secretary of the interior shall assent thereto in writing and’ such assent 
shall he filed with the board of directors. 


' History: Laws 1919, ch. 20, § 48; C.S. 1929, § 73-149; Cross references.:— For proceedings to determine 

1941 Comp., § 77-2238; 1953 Comp., § 75-23-38. validity of exclusion, see 73-11-6 to 73-11-10 NMSA 1978. 
Bracketed material. — The bracketed material was 

inserted by the compiler and is not part of the law. 


73-10-41. [Petition for Sebineton of land approved; filing order and new 
plat.] 


Upon the allowance of such petition and in case no protest has been filed with the board within 
thirty days after the entry of said order as aforesaid, a certified copy of the order of the board of 
directors making such change and a plat of such district showing such. change, certified by the 
president and secretary, shall be filed for record in the office of the county clerk of each county in 
which are situated any of the lands of the district, and the district shall remain an irrigation dis- 
trict as fully to every intent and purpose as if the lands which are excluded by the change of the 
boundary as aforesaid, had not been excluded therefrom. And, provided, further, that in case con- 
tract has been made between the district and the United States as in Section 13 [73-10-16 NMSA 
1978] of this act provided, no change shall be made in the boundaries of the district, and the board 
of directors shall make no order changing the:boundaries of the district until the secretary of the 
interior shall assent thereto in writing and such assent be filed with the board of directors. Upon 
the filing of such assent, however, the lands excluded from any such district shall be discharged of 
all liens in favor of the United States under any contract with the United States or under;bonds 
deposited with its agents. 


History: Laws 1919, ch. 20, § 49; C.S. 1929, § 73-150; Bracketed material. —,The bracketed material was 
Lf Comp., § 77-2239; 1953 Comp., § 75-23-39. inserted by the compiler and is not part of the law. 


73-10-42. FRedivdsion of district after thera es of lands; election of: | 
directors. | a 


At least thirty days before the next general election of such district the board of directors 
thereof may make an order, dividing said district into divisions, as nearly equal in size as prac- 
ticable, being in number as in Section 5 [73-10-5 NMSA 1978] of this act provided and which 
shall be numbered consecutively, and one director shall be elected for each division by the quali- 
fied electors of the whole district. For the purpose of election in such district the said board of 
directors must establish a convenient number of election precincts and define the boundaries 
thereof, which said precincts may be changed from time.to,time, as the board of directors may 
deem necessary. 


History: Laws 1919, ch. 20, § 50; C.S. 1929, § 73-151; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2240; 1953 Comp., § 75-23-40. inserted by the compiler and is not part of the law. 
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73-10-43. [Petition for dissolution of district; notice of election; ballots. ] 


Whenever a majority of the resident freeholders, representing a majority of the number of 
acres of irrigable land, in any irrigation district organized or hereafter to be organized, under | 
this act, shall petition the board of directors to call a special election for the purpose of submit- 
ting to the qualified electors of said irrigation district a proposition to vote on the dissolution 
of said irrigation district, setting forth in said petition that all bills and claims of every nature 
whatsoever have been fully satisfied and paid, it shall be the duty of said directors, if they shall 
be satisfied.that all bills and claims have been fully satisfied, to call an election, setting forth the 
object of the said election, and to cause notice of said election to be published in some newspaper 
in each of the counties.or county in which said district is located, for a period of thirty (30) days 
prior to said election, setting forth the time and place for holding said election in each of the 
voting precincts in said district. It shall also be the duty of the directors to prepare ballots to be 
used at said election on which shall .be written or printed the words: "For Dissolution - Yes," and 
"For Dissolution - No." 


History: Laws 1919, ch. 20, § 51; C.S. 1929, § 73-152; Cross references. — For notice by publication, see 14- 
1941 Comp., § 77-2241; 1953 Comp., § 75-23-41. 11-1 NMSA 1978 et seq. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ; ANNOTATIONS 

Compiler's notes. — For the meaning of the term "this Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
act", see compiler's notes to 73-10-1 NMSA 1978. Taxod Terigation 8 57. 


94 C.J.S. Waters § 338. 


73- 10- 44, reae vides of votes on dissolution; certificate of seetion: 
recording; assent of secretary of interior. | 


The board of directors shall name a day for canvassing the vote, and if it shall appear that a 
majority of the ballots contain the words, "For Dissolution - Yes," then it shall be the duty of‘said 
board of directors to declare said district to be disorganized, and they shall certify such fact to the 
county clerk of the respective counties in which the district is situated, stating the number of sign- 
ers to the petition; that said election was called and set for the...... day ores month of ..... 

year; that said election was held and that so many votes (stating the number) had been cast for, 
and that so many votes (stating the number) had been cast against, said proposition. Said certifi- 
cate shall bear the seal of the district, and the signatures of the president and secretary of said 
board of directors. It shall be the duty of the said respective clerks to record all such certificates 
in the records of the respective counties. Should it appear that a majority of the votes cast at said 
election were "For Dissolution - No," then the board of directors shall declare the proposition lost 
and shall cause the result and the vote to be made a part of the records of said irrigation district. 

Provided, however, that no dissolution shall be made of the district, and the board of directors 
shall make no order dissolving the same until. the secretary of the interior shall assent thereto in 
writing and such assent be filed with the board of directors. 


History: Laws 1919, ch. 20; § 52; C.S. 1929, § 73-153; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2242; 1953.Comp., § 75-23-42. inserted by the compiler and is not part of the law. 


73- 10- 45. [Succession of irrigation districts to rights and duties of 
water users' associations.] 


That any irrigation district areiiniied! and existing under and by virtue sof Chapter 20, Ses- 
sion Laws of New Mexico 1919, may succeed to all the rights, assets, privileges and immunities, 
and assume all the eblizations: duties and liabilities of any water users' association organized 
and existing under the laws of New Mexico, by conveyance and simple contract; and any elec- 
tion heretofore or hereafter called and held at which a majority of the members or stockholders 
of such association voting at such election shall favor or shall have favored such succession and 
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assumption, shall be sufficient authority for the directors of such district and of such’association 
to execute and put into effect such conveyances and such contracts; and no action or défense 
drawing in question, directly or indirectly, the validity or effectiveness of such transfer, succes- 
sion or assumption, shall be brought, maintained or set up except within one year from and after 
the filing for record of any such contract, transfer or conveyance; and in case of any such con- 
tract, transfer or conveyance, the same shall be filed for record in the office of the county clerk of 
the county where-the principal office of such association is situate, and where the principal office 
of such districtis situate and also in each county where the real estate is situate belonging to 
either such district or association. , 


History: Laws 1921, ch. 39, § 23; C.S. 1929, § 73-177; Cross references. — For definitions of "irrigation dis- 
1941 Comp., § 77-2243; 1953 Comp., § 75-23-43. trict" and "directors," see 73-11-54 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS : 
Compiler's notes. — For the compilation of Laws re), Jur. 2d, A.L.R. and C.J. f ws 
1919, Chapter 20, see ety notes to 73-10-1 NMSA Jana Ivfieation § 62) an i fhtbatrasied fae ste 
1978... 7 8) ) 94 C.J,S, Waters § 321. 


73-10-46. [Irrigation district organized to cooperate with United States 
civil service board; employees.] | 


Any irrigation district organized or to be organized ‘for the purpose of cooperating’ with the 
government of the United States under the terms of federal reclamation law, and other federal 
laws operating and maintaining its irrigation, drainage, storage and protection works, and storing 
and distributing water, and for operating and maintaining works forthe generation, control and 
distribution of electrical energy is hereby authorized to institute and maintain a system of civil 
service employment for such classes of its employees as in the opinion of the board of directors of 
said district should be placed under such system. The boards of diré¢tors are also authorized to 
enact any and all rules and regulations which may be necessary to carry out the purposes of this 
act (73-10-46, 73-10-47 NMSA 1978] including the appointment of a civil service board consisting 
of three members to serve three years, two members being permanent employees of the district 
and one a member of the board. To this civil service board the board of directors shall delégate the 
duties of establishing grades and of setting up standards of employment, of conducting examina- 
tions, creating a roster of approved applicants and in general to exercise advisory powers in the 
hiring and dismissal of employees. It shall be understood that the purpose of this act in general is 
to permit said district to create conditions of employment in which tenure of service is dependent 
upon efficiency, loyalty and dependability. This act shall be applied to all permanent employees at 
or below the grade of superintendent, and above and not including the grade of common laborer, 
but including the fiscal officer of the district who may be assessor-collector treasurer of the district 
as appointed by the board of directors. 


History: Laws 1931, ch. 78, §'1; 1941 Comp., § 77-— ; ANNOTATIONS 


2244; 1953 Comp., § 75- 23-44, 7 
Bracketed material, — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur. 2d Irrigation § 97. 


inserted by the compiler and is not part of the law. 
Cross references. — For the provisions of federal r rec- 94 C.J.S. Waters § 316. 
lamation law, see 43: U.S.C. § 371let seq. 


73-10-47. [Employees' pensions; group insurance; Suse or liability _ 
insurance. | 


Any irrigation district is authorized to create out of its general funds a fund to pension old or in- 
capacitated employees, to make reasonable reservations out of wages and salaries of employees for 
creation, augmentation or support of such a fund and to provide out of its general fund or any other 
fund Ses for such purpose, the premiums for group insurance or for employers’ liability insur- 
ance now required by the laws of New Mexico or which hereafter may be required by said laws. 
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History: Laws 1931, ch. 78, § 2; 1941,Comp., § 77-_. adjourned on March 14, 1931. See N.M. Const., art. IV, 
2245; 1953 Comp., § 75-23-45. § 23. 
Effective dates. — Laws 1931, ch. 78, contained no ef- Bracketed material. — The bracketed material was 


fective date provision, but ‘was enacted at a session which inserted by the compiler and is not part of the law. 


73-10-48. Special water users' associations; lease of allotments of 
irrigation district water; change of place and purpose of use 
of leased water rights; change of point of diversion of water 
rights; approval process. 


A. As used in this section: 

(1) “annual allotment of project water" means that paettari of the pro rata share of wate 
determined by the irrigation district to be available to assessed acreage within the district each 
year, for which an adjudication subfile order has been entered or an offer of judgment has been ir- 
revocably accepted by the landowner and the state; 

(2) "irrigation district" means an irrigation district organized pursuant to Chapter 73, Ar- 
ticle 10 NMSA 1978; and 

(3) “public utility" means a utility that supplies water to municipalities or counties. 

B. A municipality, county, state university, member-owned community water system or public 
utility within New Mexico may establish a "special water users' association" to lease the use of 
water from landowners in an irrigation district if: 

(1) the municipality, county, state university, member-owned community water system or 
public utility supplies or proposes to supply water for municipal and industrial uses, at least a por- 
tion of which is supplied to persons within.the boundaries of an irrigation district; and, 

(2). the terigation district and the state engineer approve of the establishment of the as- 
sociation. 

C. The interstate stream,commission may establish a special water users' association with the 
approval of the irrigation district. | 

D. Aspecial water users’ association may lease the use of the annual allotment of project water 
directly from a member of the irrigation district or through the irrigation district. The association 
shall appear as record owner of lands from which water is leased during the term of the lease. on 
the irrigation district's assessment rolls for the purpose of irrigation district annual assessments, 
levies, tolls, charges and other fees for annual allotments of project water leased by the associa- 
tion, which shall be paid by the association to the irrigation district during the term of the lease. 

E. The irrigation district may: 

(1), consolidate assessments of district members leasing to a special water users' associa- 
tion and assess the association for the total assessed acreage of those district members; 

(2) coordinate the delivery of leased annual allotments of,project water to the association; 

(3) make assessments and levies on lands with appurtenant water rights within the as- 
sociation; 

(4) charge reasonable administrative fees to the association; and 

(5) adopt rules to carry out the provisions of this section. 

F. An irrigation district may approve a lease of an annual allotment of project water by a spe- 
cial water users' association for: 

(1) achange in the place of use or point of diversion of the leased water within or without 
the boundaries of the district; or 

(20.08 change i in the purpose of use of the leased water within or without the boundaries of 
the district for: 

(a) a water treatment plant to supply water for municipal and industrial uses; or 
(b) the purpose of meeting interstate compact delivery requirements of project water 
to Texas. wh ot 

G. The state engineer shall adopt rules establishing criteria governing changes in place or 
purpose of use or point of diversion of annual allotments of project water for determining the 
areas of use and purposes of use of water leased by a special water users' association. The rules 
shall ensure that the proposed changes will be a beneficial use, will not result in an increase in net 
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depletions of water, will not impair existing water rights, are not contrary to the conservation of 
water within the state and are not detrimental to the public welfare of the state. 

H. The special water users' association shall submit 'to the state engineer on a form prescribed 
by the state engineer all information required to determine whether the association and its pro- 
posed changes in place and purpose of use and point of diversion of water are in compliance with 
the state engineer's rules. If the state engineer determines that the proposed changes are in con 
formity with the rules, the association shall be notified and the state engineer shall publish, in a 
newspaper of general circulation in the county in which the changes are located atleast once.a 
week for three consecutive weeks, the application and notice that the proposed changes in place 
and purpose of use and point»of diversion conform to the state engineer's rules. Objections by a 
person owning water rights within the district's boundaries and whose water rights may be im- 
paired by the state engineer's decision may be filed with the state engineer and served by certi- 
fied mail within ten days after the last publication of the notice. The state engineer shall issue a 
decision in answer to an objection within thirty days of the filing of the objection. The protestant 
may appeal that decision directly to the district court within thirty days of notice by certified mail 
of the state engineer's decision. Appeals to the district court shall be limited to review of whether 
the state engineer's decision was made in accordance with the rules, and a jury trial shall not be 
allowed. Once the state engineer's approval of the application is final, the irrigation district may 
then approve the changes authorized in Subsection F of this section pursuant to the irrigation 
district approval process described in Subsection I of this section. 

I. The board of directors of the irrigation district shall publish notice at least once a week for 
three consecutive weeks, in a newspaper of general circulation published within the county where 
the office of the irrigation district is located, of the board's intention to consider a resolution to al- 
low the lease of the use of annual allotments of project water. The notice shall indicate the owners 
and location of lands from which annual allotments of project water will be leased and any change 
in point of diversion, place or purpose of use of that water and the period of the lease. The board 
may approve the lease if it finds it to be in the best interest of the district. Members of the district 
whose water rights may be affected by the lease may protest at the meeting at which the resolu- 
tion is being considered. The board shall take formal action upon the resolution and shall give 
notice to all protestants of the board's decision. A protestant may appeal to the district court from 
any action taken by the board upon the resolution. An appeal shall be filed with the court and no- 
tice served on the parties within ten days of receipt of notice of the board's adoption or rejection of 
the resolution. The appeal shall be on the record of the hearing before the irrigation district board 
and a right of trial by jury shall not be allowed. 


History: 1978 Comp,, § 73-10-48, enacted by Laws Temporary provisions. —. Laws 2003, ch. 369, § 9, 
2003, ch. 369, § 5 provided a lease of project water by a municipal water 

Repeals and reeniddtndonts: — Laws 2003, ch. 369, _users' association existing on the effective date of the act 
§ 5 repealed 73-10-48 NMSA 1978, as enacted by Laws (July 1, 2003) may be transferred to a special water users' 
2000, ch. 73, § 1, and enacted a new section, effective association if the lease is in accordance with, or amended 
July 1, 2003. to, the provisions of the act. 


73-10-49. Special water users! association; certificate of organization. 


The organizers of a special water users' association shall execute and file with the state engineer 
a certificate setting forth: 

A. the name of the association; provided that a name ahah not be pshnan that; is in use by an- 
other association or corporation in this state, or that is so nearly similar as to lead to uncertainty 
or confusion; 

B. the names of the entities forming the association; | 

C. the location of the association's principal office in this state, the name and address of its 
registered agent, the county or counties in which it call operate and a general description of the 
areas it will serve; 

D. the purposes of the association and the purposes of the use of water leased by the association; 

E. the plan for providing funds or means for the acquisition, construction, improvement and 
maintenance of its works and for its necessary expenses; 
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F. the period of duration of the association; 

G. the number of and manner of selecting the board of Aitobhane: trustees or governing board 
of the association, and the name of the persons who shall serve as such until their successors are 
selected; 

H. the name of the ene district from which ene association will be reas the use of wa- 
ter; and i3 

I. any 'provision, not jneead with the laws of this state, that the organizers. may eur? to 
insert for the'regulation and conduct of the business and affairs of the association, for enlarging or 
changing the scope of its:operations, for collecting the necessary funds for expenses and purposes 
of the association, for defining or limiting its powers and for its dissolution and the distribution c or 
other disposition of its property. b ei 


» History: Laws 2003, ch. 369, § 6. yt (July 1, 2003) may be transferred'to a special water users’ 


Temporary provisions. — Laws 2003, i 369, § 9, , .. association if the lease is in accordance with, or amended 
provided a lease of project water by a municipal water to, the provisions of the act. 


users’ association Doe cig on the effective date of the act 


73-10-50. Special water users' sos trp) organizational status; 
officers. | | . a8 ins 


A. Upon the filing of the certificate of organization, by duly adopted resolution, with the state 
engineer and a copy with the county clerk of the county or city, as appropriate, where the special 
water users’ association is formed, the entities,so associating shall constitute a body corporate by, 
the name set forth in the certificate and by that name may sue and be sued and shall have the 
capacity. to make contracts; acquire, hold, enjoy, dispose of and convey property real and personal; 
and do any other act or thing necessary or proper for carrying out the purposes.of the association. 

B. An association may have officers or agents chosen or appointed,in a manner and for terms 
as may be provided by the bylaws. Vacancies occurring among officers or among the board of direc- 
tors, trustees or governing board shall be filled as provided by the bylaws or, in the Absence of such 
provision, by the directors, trustees or governing board. 


History: Laws 2008, ch. 369, § 7, 


ARTICLE 11 


Irrigation Districts Cooperating with United States Under 
Reclamation Laws; Fiscal Affairs; Local Improvements and. 
Special Powers 


Sec. Sec. 
73-11-1, Special election for bond issue or contract; no- 73-11-9. Procedure; pleading; appeals. 
tice; ballots; bond terms and form; record 73-11-10. Hearing on validation; scope of proceeding; ir- 
of bonds; priority of issues. regularities disregarded; costs; judgment. 
73-11-2, Sale of bonds; notice; bids; rejection of bids; use 73-11-11. Modification of time and method of payments 
of bonds. due United States; modification of assess- 
73-11-3. Special election to authorize sale of bonds at ments. 
less than ninety-five percent par value. © | 78-11-12. Determination of benefits and damages;  as- 
73-11-4,, Payment of bonds and debt due United States; , Sessments; assessment for drainage costs, 
taxation. 73-11-18. Local improvements; petition; bond for costs of 
73-11-5. Payment of bonds; interest after default; excess investigation; dismissal of petition. 
money in bond fund; redemption of bonds; 73-11-14. Approval of petition for,improvement; notice of 
investment of funds, hearing; publication; determination. 
73-11-6. Proceedings to determine validity; bond issue 78-11-15. Local improvement district; establishment; 
or contract with United States; ascertain- : cost of improvement; certificates of indebt- 
ment of benefits and damages; inclusion or edness; inclusion of additional land. 
exclusion of land. _.,. 78-11-16. Special assessment of improvement district. 
73-11-7. Petition to determine validity of proceedings; 73-11-17. Insufficiency of funds from local improvement 
contents. Ma , district; liability of district at large. 


73-11-8. Time of hearing; notice; publication; contents. 
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Sec. | Sec. , 
73-11-18. Lands contiguous to municipality; exception 73-11-34. Errors or irregularities in tax; validity of as- 
from improvement district. sessment and levy; sale for taxes; validity. 
78-11-19. Bonds for redemption of certificates of indebt- 73-11-35. Bids by district at tax sale; district to pay cash. 
edness; priority of liens, ' 73-11-36. General taxlaws applicable, 
73-11-20. Contract with United States for localimprove- ___ 73-11-37. Date for payment of taxes. 
‘ment work. 73-11-38. Delinquent taxes; interest. 
73-11-21. Electric power plants; acquisition, construction 73-11-39, Delinquent assessments, interest. 
and operation. |, ; 73-11-40. Delinquent tax list in. district ‘with ‘assessor- 
73-11-22. Bonds for electric power plants. rae collector; publication, 
78-11-23, Election for issuance of bonds; notice; ballots; 73-11-41. Failure of assessor-collector to publish delin- 
sale of bonds. f ‘quency list in time; later publication. 
78-11-24, Term of bonds; interest; redemption; earnings 73-11-42. Delinquent tax sale by assessor-collector; dis- 
of power plant; sinking fund. position of surplus; sales to district. 
78-11-25. Security for payment of bonds; earnings of 73-11-43. Failure to pay bid to assessor-collector; resale; 
uf plant insufficient; assessment upon lands. certificate of sale; recording; redemption; 
73-11-26. Proceeding to. determine validity of power .. occupancy; during redemption period. 
plant bonds; decision res judicata. _,73-11-44. Tax deed issued by assessor-collector; form; ef- 
73-11-27. Borrowing money; limitation on indebtedness. fect. 
73-11-28. Expenses of district; charge for water; levy of ” 73-11-45. Sale of tax sale certificate held by district; duty 
fy assessments. |. of assessor-collector,, 
73-11-29. Application for water; budget meeting of direc- 73-11-46. Assessment in name of purchaser; assignment 
tors; notice of meeting; tax assessments / of certificate. 
- and water charges; exemptions from tax; 73-11-47. Property of unknown owners; tax sales by dis: 
appeal; succession to rights of water users' trict. 
eed’ bas association. . ; 73-11-48, , Suit for collection of assessments and charges. 
73-11-30. Charges for water; payment in advance; un- 73-11-49, Payment of claims; warrants; register of war- 
paid charges become part of assessment; rants. 
‘ assessment of omitted property. |. 73-11-50. Financial statement of directors, 
73-11-31. Duties of county assessor; assessment list fur-. 73-11-51. Violation of duty; liability on bond; removal 
nished county commissioners. from office. 
78-11-32. Levy of taxes; duty of county commissioners ~ 78-11-52. "District" defined; law of 1919. 
when district in more than one county. 78-14-53. Construction of law of 1919. 
73-11-33. County.treasurers ex-officio district treasur- 73-11-54, Definitions and construction; law of 1921, 
; ers; duties; funds; report to board of direc- 73-11-55. Unpaid per-acre construction charges to re- 


tors; clerical assistance. : main as lien. 


73-11-1. Special election for bond issue or.contract; notice; ballots; 
bond terms and form; record of bonds; priority of issues. 


For the purpose of constructing or purchasing or acquiring necessary reservoir sites, reservoirs, 
water rights, canals, ditches and works and acquiring the necessary property and rights therefor, 
for the assumption of indebtedness to the United States for district lands, for the purpose of pay- 
ing the first year's interest upon the bonds herein authorized, and for otherwise carrying out the 
provisions of this act, the board of directors of any such district shall, as soon after the district 
has been organized as may be practicable, estimate and determine the amount of money neces- 
sary to be raised or amount of indebtedness necessary to be assumed for such purposes and shall 
forthwith calla special election, at which election shall be submitted to the electors of the district 
possessing the qualifications prescribed by this act the question of whether or not the bonds of 
the district shall be issued in the amount so determined or whether or not a contract shall be en- 
tered into with the United States as herein provided. A notice of such election must be given by 
posting notices in three public places,in each election precinct in the district for at least twenty 
days and also by publication of such notice in some newspaper of general circulation published in 
each county wherein,is situate any lands within the district once each week for at least four suc- 
cessive weeks. Such notice shall specify the time of holding the election and the amount of bonds 
proposed to be issued. The election must be held and the result thereof determined and declared 
in all respects as nearly as possible in conformity with the provisions of this act; provided that no 
informalities in conducting the election shall invalidate it if the election has been otherwise fairly 
conducted. At such election, the ballots shall contain ‘the words "Bonds - Yes" and "Bonds:- No," or 
"Contract - Yes" and "Contract - No," or words equivalent thereto. If any such election shall carry 
in conformity with the provisions of this act, the board of directors shall immediately cause bonds 
in such amounts to be issued or contract made with the United States. If bonds are not to be de- 
posited with the United States in connection with such contract, bonds need not be issued; or if 
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required for the construction fund in addition to such contract, bonds shall be issued only for the 
amounts needed in addition to such contract; bonds, other than those deposited with the United 
States, when required, shall be issued and payable in series as follows. 

At the expiration of eleven years, not less than five percent of the whole amount and number 
of the bonds; at the expiration of twelve years, not less than six percent of the whole amount and 
number of the bonds; at the expiration of thirteen years, not less than seven percent of the whole 
amount and number of the bonds; at the expiration of fourteen years, not less than eight percent 
of the whole amount and number of the bonds; at the expiration of fifteen years, not less than nine 
percent of the whole amount and number of of the bonds; at the expiration of sixteen years, not 
less than ten percent of the whole amount and number of the bonds; at the expiration of seventeen 
years, not less than eleven percent of the whole amount and number of the bonds; at the expiration 
of eighteen. years, not less than thirteen percent of the whole amount and number of the bonds; at 
the expiration of nineteen years, not less than fifteen percent of the whole amount and number of 
the bonds; at the expiration of twenty years, a percentage sufficient to pay off the remainder of the 
bonds, that the several enumerated percentages be of the entire amount of the bond issue; that 
each bond must be payable at the given time for its entire amount and not for a percentage; that 
thé'bonds shall bear interest payable semiannually on June 1 and December 1 of each year. The 
principal and interest shall be payable at the office of the county treasurer of the county in which 
the organization of the district was effected as aforesaid and at such other place or places, if any, 
as the board of directors may designate in the bond. The bonds shall be in such form as the board 
of directors may determine and, except for bonds issued in book entry. or similar form without 
the delivery of physical securities, shall be executed in the name ofithe district and signed by the 
president and secretary, and the seal of the district shall be affixed thereto. Provided that bonds 
deposited with the United States may be of the denominations and may call for the repayment of 
the principal at the times agreed upon between the board and the secretary of the interior, and 
where contract is made and bonds are not deposited with the United States, a contract may like- 
wise call for the repayment of principal at such times as may be agreed upon. The bonds shall be 
numbered consecutively as issued and bear date at the time of their issue. Any coupons for inter- 
est shall be attached to each bond bearing the facsimile signatures of the president and the secre- 
tary. The bonds'shall express on their face that they are issued by the authority of this act, stating 
its title and date of approval. The secretary shall keep’a record of the bonds sold, their number, 
date of sale, the price received and the name of the purchaser; provided, any such district may, in 
the manner whereby the issuance of bonds may be authorized, provide for the issuance of bonds 
that will mature in any number of years less than twenty and arrange for the payment thereof, in 
series as above provided; provided further that when the money provided by any previous issue 
of bonds has become exhausted by expenditures herein authorized therefor and it becomes neces- 
sary to raise additional money for such purposes, additional bonds may be issued after submitting 
the question to the qualified voters of the district, as for an original issue of such bonds. Provided, 
also, the lien for the bonds of any issue shall be a preferred lien to that of any subsequent issue, 
and the lien for all payments due or to become due under any contract with the United States, 
accompanying which bonds of the district have not been deposited with the United States as in 
Section 73-10-16 NMSA 1978 provided, shall be a preferred lien to any issue of bonds subsequent 
to the date of such contract. 

If a contract is proposed to be made with the United States and bonds are not to be deposited 
with the United States in connection therewith, the question to be submitted to the voters at 
such special election shall be whether a contract shall be entered into with the United States. The 
notice of election shall state the maximum amount of money payable to the United States for con- 
struction purposes exclusive of penalties and interest. 


- History: Laws 1919, ch. 20, § 17; C.S. 1929, § 73-118; ~ '73-11-4, 73-11-6 to 73-11-10, 73-11-12, 73-11-27 to 73-11- 
1941 Comp.,.§ 77-2301; 1953 Comp., § 75-24-1; 1983, 29, 73-11-31 to 73-11-33, 73-11-36, 73-11-49, 73-11-52 and 
ch. 265, § 56. ) 73-11-53 NMSA 1978. . 

Compiler's notes. — The term "this act" refers to Cross references. — For the qualifications of electors, 
Laws 1919, ch. 20, the provisions of which are compiled see 73-10-6 NMSA 1978. 
as 73-10-1 to 73-10-6, 73-10-8, 73-10-10 to 73-10-12,. 73- For notice by publication, see 14- 11-1 NMSA 1978 et 
10-14 to 73-10-22, 73-10-24 to 73-10-44, 73-11-1, 73-11-2, . seq. 
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The 1983 amendment, effective April 7, 1983, divided 
the former third sentence into the present third and fourth 
sentences in the first paragraph; in the second paragraph, 
deleted "at the rate of not to exceed six percent per an- 

um" preceding "payable semiannually’ near the end of 
the first sentence, substituted "June 1 and December 1" 
for "the first day of June and December" at the end of the 
first sentence, inserted “or places, if any" in the second 
sentence, substituted "The bonds shall bein such form 
as the board of directors may determine and, except for 
bonds issued in book entry or similar form without the de- 
livery of physical securities, shall be" for "Said bonds shall 
be each of the denomination of not less than one hundred 
dollars ($100), nor more than five hundred dollars ($500), 
shall be negotiable in form" in the third sentence, deleted 

"and where issued for the construction of projects hereaf- 
ter undertaken may call for the payment of interest not 


IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 


78-11-3 


the interior" in the fourth sentence, added "Any" at the 


beginning of the ‘sixth sentence, substituted "facsimile" 


for "lithographed" also in the sixth sentence, divided the 
former eighth sentence into the present eighth and ninth 
sentences and substituted the New Mexico citation for 
"Section 13 of this actin the ninth sentence; and made 
minor stylistic changes throughout the:section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 67. 

Right of owner of land within reclamation project in re- 
spect of which a water right was allowed upon application 
pursuant to Reclamation Act to.a perpetual right beyond 
the control of the Federal Government for a sufficient 
amount beneficially to irrigate the land, 115 A.L.R, 1320. 

94 C.J.S. Waters § 322. 


exceeding six percent per annum" following "secretary of 


73-1 1-2. [Sale of bonds; notice; bids; rejection of bids; use of bonds.] 


The board -may sell bonds from time to time in such quantities as may be necessary and most 
advantageous to raise the money for the construction or purchase of canals, reservoir sites, reser- 
voirs, water rights and works, and otherwise to fully carry out the objects and purposes of this act. 
Before making any sale the board shall, at a meeting, by resolution declare its intention to sell a 
specified amount of the bonds and the day and hour and place of such sale, and shall cause such 
resolution to be entered in the minutes and notice of the sale to be given by publication thereof by 
three insertions thereof at least twenty days prior to such sale in a. daily newspaper published in 
the city of Santa Fe and a like notice in.a daily newspaper published in the city of Albuquerque, 
and any other newspaper at their discretion: The notice shall state that sealed proposals will be 
received by the board at their office, for the purchase of the bonds, till the day and hour named in 
the resolution. At the time appointed the board shall open the proposals and award the purchase 
of the bonds to the highest responsible bidder and may reject all bids; but said board shall, in no 
event, sell any of said bonds for less than ninety-five percent of the face value thereof. In case no 
bid is made and accepted as provided in this act, the board of directors is hereby. authorized to use 
said bonds for the purchase of canals, reservoir sites, reservoirs, water rights and works, or for the 
construction of any canal, reservoir and works; provided, such bonds shall not be so disposed of at 
less than ninety-five percent of the face value thereof. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 45 Am. 
Jur. 2d Irrigation § 67. 
94 C.J.S. Waters § 324. 


History: Laws 1919, ia 20, § 18; C.S. 1929, § 73-119; 
1941 Comp., § 77-2302; 1953 Comp., § 75-24-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For authorization of bond hold- 
ers to appoint director, see 73-13-7 NMSA 1978. 


73- 11: 3. [Special élevtion to authorize gale of bonds at less than ninety- 
five percent par value.] 


‘If any irrigation district bonds have’been authorized and the board of directors of ‘said district 
deem it as desirable that the said board be authorized to sell said bonds for less than ninety-five 
percent of the par value thereof, said board may call a special election to submit to the voters of the 
district said proposition. Such'election shall be held, and notice thereof shall be given in the same 
manner as is provided in the case of a special election to authorize the issuance of bonds for irriga- 
tion districts. The proposition shall be stated in substantially the following form: "Shall the board 
of directors of 2.0... irrigation district be authorized to sell bonds of the district for less than 
ninety-five percent of the par value thereof, but not less than........ percent of the par value?” 
(Stating the minimum price), followed by the word "yes" or "no," as provided in Section 6 [73-10-6 
NMSA 1978} of said Chapter 20. If at least two-thirds of the legal votes cast at such election are 
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for "yes," then the board of directors may sell any such bonds to the highest tes ponte bidder, at 
or above the minimum price authorized at such election: 


History: Laws 1921, ch. 39, § 9; OS. 1929, § 73-163; Cross references. — For definitions of "irrigation dis-: 
1941 Comp., § 77-2303; 1953 Comp., § 75-24-3. trict" and "directors," see 73-11-54 NMSA 1978. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANN OTATIONS 
Compiler's notes. — For the meaning of the term "this ‘Am. Jur. 2d, A.L.R: and C.J.S. references. — 45 Am. 
act", see compiler's notes to.73-11-1 NMSA 1978, Jur. 2d Irrigation § 67. 


94 C.J.S. Waters § 330. 


73-11-4. [Payment of bonds and debt due United States; taxation.] 


Said bonds and interest thereon, and all payments due or to become due the ensuing year to 
the United States under any contract between the district and the United States, accompany- 
ing which bonds of the district have not been deposited with the United States shall be paid, by 
revenue derived from an annual assessment upon the real property of the district, and the real 
property of the district shall be made and remain liable to be assessed for such payments as herein 
provided. Public lands of the United States within any district shall be subject to taxation for all 
purposes of this chapter to the extent provided by the act of cob anage approved August 11,1916, 
upon full compliance therewith by the district. 


History: Laws 1919, ch. 20, § 19; C.S. 1929, § 73-120; For the Act of oneness of August 11, 1916; see 243 US.C. 
1941 Comp., § 77-2304; 1953 Comp., § 75-24-4, §$ 621 to 630. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. . ANNOTATIONS 

Compiler's notes. — The term "this chapter" refers to Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
Laws 1919, ch. 20. For the compilation of that act, see com- Tura icaclastei cil 8 67. 
piler's notes to 73-11-1 NMSA 1978. 94 CWJ.S. Waters § 337. 


Cross references. — For property tax, see '7-35-1 to 7- 
35-10, 7-36-1 to 7-36-33, 7-37-1 to 7-37-8, 7-38-1 to.7-38-93 
NMSA. 1978, 


73-11-5. [Payment of bonds; interest after default; excess money in 
bond fund; redemption of bonds; investment of funds.]| ~ 


Upon presentation of any matured bond, or ‘any matured interest coupon of any bond of the 
district, the treasurer shall pay the same from the bond fund. If funds are not available for the 
payment of any such matured bonds or interest coupons, both such shall draw interest at the rate 
of seven percent per annum from the date of presentation for payment until notice is given that 
funds are available for payment. Whenever the bond fund or sinking fund created for retirement 
of bonds contains ten thousand dollars ($10,000.00) in excess of the amount necessary to pay all 
bonds and interest coupons of the district that have matured or that will mature before the time 
when any part of the next annual assessment, to be levied in the district, will become delinquent, 
the board of directors may advertise, in the manner herinbefore [hereinbefore] provided for the 
sale of bonds, for the receipt of sealed proposals for the delivery to the district for redemption of 
any of its bonds not due. Said advertisement shall state the amount which may be used for the 
redemption of such bonds. Any such proposals shall be opened by the board in open meeting at 
the time named in said advertisement, and the offer or offers of such bonds at the lowest rate or 
rates shall be accepted; provided, that no bonds shall be redeemed at more than par value thereof, 
except by unanimous vote of the directors. In case two or more proposals are equal, and there is 
not sufficient money available to accept. them all, the lowest numbered:bonds shall have the pref- 
erence. In case not enough bonds are offered for redemption at prices which the board of directors 
accepts, the board may invest any money available for redemption of bonds in bonds of the United 
States, or bonds approved for the investment of state school: funds, and shall hold the bonds so 
purchased as part of the bond fund until such time.as the board may determine that itis for the 
best interests of the district that such bonds, or any of them, be sold. In case of the sale.of any such 
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bonds the proceeds of the sale shall be deposited in the bond fund: The county treasurer, insofar as 
the redemption of unmatured bonds are [is] concerned, or the investment of any excess in the bond 
fund shall act under the order of the board of directors. 


History: Laws 1921, ch. 39, § 10; C.S. 1929, § 73-164; ANNOTATIONS 
1941 Comp., § 77-2305; 1953 Comp., § 75-24-5. , 

Bracketed material. — The bracketed material ‘was | Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
inserted by the compiler and it is not part of the law. Jur. 2d Irrigation § 67. 

Cross references. — For notice for bond sale, see 73- 94 C.J.S, Waters §.337. 


11-2 NMSA 1978. 


73-11-6. [Proceedings to determine validity; bond issue or contract 
with United States; ascertainment of benefits and damages; 
inclusion or exclusion of land.] 


The board of directors of any irrigation district organized under the provisions of this act shall 
commence special proceedings in and by which the proceedings of said board and of said district 
providing for and authorizing the issue and sale of the bonds of said district, whether said bonds 
or any of them have or have not been sold or disposed of, or in and by which the proceedings of said 
board and of said district providing for the authorization of contract with the United States may 
be judicially examined, approved and confirmed. Such proceedings shall be brought within sixty 
days after the adoption of resolution by the board declaring that the bond election or election for 
the authorization of the execution of contract with the United States has been voted upon favor- 
ably by the electorate of the district. The board may, however, in its discretion, bring..an. action 
prior to the time specified, whereby the validity of the organization of the district or of any steps 
leading to the issuance of bonds or to the making of contract as aforesaid, may be separately judi- 
cially examined, approved and confirmed. Within sixty days after the ascertainment of the rate or 
percentage of drainage benefits, and of the award for damages inflicted by drainage works, as in 
this act provided, the board shall bring a similar special proceeding, whereby such assessment and 
award may be judicially examined, approved and confirmed: In the event of the inclusion by any 
irrigation district of additional lands, or the exclusion of lands previously within the boundaries of 
any such district, the board of directors may, if they deem it advisable so to do, institute a special 
proceeding in like manner and with like effect as herein provided for the confirmation of bonds, 
whereby the proceedings for such change of boundaries may be judicially examined, approved and 
confirmed. . 


History: Laws 1919, ch. 20, § 53; C.S. 1929, § 73-154; For inclusion and exclusion of lands, see 73-10-27 to 73- 


1941 Comp., §.77-2306; 1953 Comp., § 75-24-6. _ 10-42 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — For the meaning of the term "this Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
act", see’compiler's notes to 73-11-1 NMSA 1978. . Jur. 2d Tehigatinny § 67. 

Cross references. — For ascertainment of benefits or 94 0.3.8. Waters § 328. 


damages, see 73-11-12 NMSA 1978. 


73-11-7. [Petition to determine validity of proceedings; contents. ] 


The board of directors of the irrigation district shall file in the district court of the county in 
which the lands of the district, or some portion thereof, are situated, a petition praying, in effect, 
that the proceedings aforesaid may be examined, approved and confirmed by the court..The peti- 
tion shall state the facts showing the proceedings had for the issue and sale of bonds, or for the 
authorization of contract with the United States or for the determination of the rate of drainage 
benefits and award of damages, as the case may be, and shall state generally that the irrigation 
district was duly organized, and that the first board of directors was duly elected, but the petition 
need not state the facts showing such organization of the district or the election of said first board 
of directors. 


551 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


73-11-8 SPECIAL DISTRICTS Fi 73-11-9 


History: Laws 1919, ch.'20, § 54; C.S. 1929, § 73-155; : , ANNOTATIONS... yt 
1941 Comp., § 77-2807; 1953 Comp., § 75-24-7. é ee :, ' 

Bracketed material. — The bracketed material was ot ge lite Samia and C.J.S. references. — 45 Am. 
inserted by the compiler and is not part of the law. 94 C.J.S, Waters § 323. 


73-11-8. [Time of hearing; notice; publication; contents.] 


The court shall fix the time for'the hearing of said petition and shall order the clerk of the court 
to give and publish a notice of the filing of such petition. The notice shall be given and published 
once each week for four consecutive weeks in a newspaper of general circulation published in each 
county wherein shall be situate any lands within the district. The,notice shall state the time and 
place fixed for the hearing of the petition and the prayer of the petitioners, and that any person 
interested in thé organization of said district or in the proceedings for the issue or sale of said 
bonds, or in any such other proceedings as may be in question, may, on or before the day fixed for 
the hearing of said petition, demur to or answer said petition, The petition may be referred to and 
described in said notice as the petition of the board of directors of ....:.. irrigation district (giv- 
ing its name), praying that the proceedings for the issue and sale of said bonds of said district, or 
that the proceedings for the authorization of contract with the United States or the validity of the 
determination of the rate of drainage benefits and of the award of damages, as the cases may be 
respectively, may be Paaminel, approved and confirmed by the court. 


History: Laws 1919, ch. 20, § 55; C.S. 1929, § 73-156; Pi bofapenoom: — For notice by publication, see 14- 
1941 Comp., § 77-2308; 1953 Comp’, § '75-24-8, ° 11-1 NMSA 1978 et seq. ; 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 
Compiler's notes. — Rule 1-007 C NMRA abolished Am, Jur. 2d, A.L.R. and C.J.S. references. — 45.Am. 
the demurrer, | Jur, 2d Irrigation § 59, 


94 C. J.5. Waters § 324. 


73-11-9. [Procedure; pleading; appeals. | 


Any person interested in said district or in the issue or sale of said bonds, or in such other pro- 
ceedings as may be in issue as herein provided, may demur to or answer said petition. The provi- 
sions of Chapter LXXXVIII respecting the demurrer and answer to a verified complaint shall be 
applicable to a demurrer and answer to said petition. The person so demurring and answering 
said petition shall be the defendant to the special proceedings and the board of directors shall be 
the plaintiff. Every material statement of the petition not specifically controverted by the answer 
shall, for the purpose of said special proceedings, be taken as true, and each person failing to an- 
swer the petition shall be deemed to admit as true all the material statements of the petition. The 
rules of pleading and practice relating to appeals and writs of error as provided by Chapter 43 
Laws of 1917 which are not inconsistent with the provisions of this act are applicable to the special 
proceedings herein provided for; provided; appeals to the supreme court of the state involving the 
special proceedings herein mentioned shall be taken within twenty days, and shall be perfected 
within sixty days after the granting of any such appeal. 


History: Laws 1919, ch. 20, § 56; C.S, 1929, § 73-157; . Laws 1917, ch. 43, was virtually superseded by the 


1941 Comp., § 77-2309; 1953 Comp., § 75-24-9, Rules of Appellate Procedure, 

Bracketed material. — The bracketed material was . For the meaning of the term "this act", see compiler's 
inserted by the compiler and is not part of the law. notes to 73-11-1 NMSA 1978, 

Compiler's notes. — The provisions of Chapter 88 of 
the 1915 Code relating to! answers and demurrers have - ( ANNOTATIONS 


been superseded by the Rules of Civil Procedure for Dis- For time | 
: Nia . periods for appeals in election cases, see 
trict Courts. See Rule 1-001 NMRA and 38-1-1 and 38-1-2 Eturriaga._v. Valdez, 109 N.M. 205, 209-210, 784 Pad 24, 


NMSA 1978, Rule 1-007 NMRA abolished the demurrer. 28-29 (1989). 
See Rules 1-008 to 1-012 NMRA for provisions regarding Am, Jur. 2d, A.L.R. and OW.S. references. _iMe ier 
answers and defenses. For appeals to the supreme court dw; Oct innighkon § 59, 
from special statutory proceedings see 12-601 NMRA. 94 C.J.S. Waters § 324. 
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73-11-10. [Hearing on validation; scope of proceeding; clu ioniarasete 
disregarded; costs; judgment.] 


Upon the hearing of such special proceedings the court shall find and determine whether the no- 
tice of the filing of the petition has been duly given and published for the time and in the manner 
in this act prescribed, and shall have power and jurisdiction to examine and determine the legality 
and validity of; and approve and confirm, each and all of the proceedings for the organization of 
said district under the provisions of said. act, from and including the petition for the organization 
of the district, and all other proceedings which may affect the legality or validity of said bonds, and 
the order of the sale and the sale thereof, and all:'the proceedings, if any, as the case may be, for the 
authorization of contract with the United States and the validity of the determination of the rate 
of drainage benefits and award of damages, which shall have been made pursuant to contract with 
the United States. The court, in inquiring into the regularity, legality or correctness of said: pro- 
ceedings, must disregard any error, irregularity or omission which does not affect the substantial 
rights of the parties to said special proceedings; and the court may by decree approve and confirm 
such proceedings in part, and disapprove and declare illegal or invalid other or subsequent parts 
of the proceedings: The cost of the special proceedings may be allowed and apportioned between 
the parties, in the discretion of the court. The judgment when finally made and entered, shall be 
res judicata in all cases arising in connection with the organization of the district, and the collec- 
tion of taxes for payment of the principal and interest of bonds or for payment of monies ‘required 
by contract with the United States and in connection with the award of damages. Provided, how- 
ever, that a reopening of the judgment upon the rate of drainage benefits may be had at the peti- 
tion of the board of directors, upon sufficient cause shown. 


History: Laws 1919, ch. 20, § 57; C.S. 1929, § 73-158; ; ANNOTATIONS 


1941 Comp., § 77-2310; 1953 Comp., § 75-24-10. 
Braathied material. — ThevGiecketid waterial was Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
_ dur. 2d Irrigation § 59. 


inserted by the compiler and is not part of the law. 
Compiler's notes. — For the meaning of the term "this 94 C.J.S, Waters § 323. 
act", see compiler's notes to 73-11-1 NMSA 1978. 


73. 11- 1. [Modification of time and method of phsiherité due United’ 
| States; modification of assessments. | 


That any iaecibertipts dist#ict cooperating with the United States under the federal poidaniasien 
laws and other federal laws shall have the power, through its board of directors, to'extend the time 
for payment of any indebtedness due from said district to the United States, and to otherwise 
change and modify the time and manner of payment and amount to be paid to the extent permit- 
ted under the acts of congress and under any rule, regulation or contract of the department of the 
interior appertaining thereto, and'to that end the board of directors of such district may amend or 
modify any existing contract with the United States, or enter into a new contract, and may change, 
adjust, readjust or modify the liens, charges and assessments theretofore made against the lands 
of said district, and may cancel the taxes theretofore levied by said district, including delinquent 
tax certificates still held by said district and may do any:and all things necessary to carry out such 
amended or new contract, in accordance with such acts of congress. 


History: Laws 1933, ch: 15, § 1; 1941 Comp., § 77- ‘UCBs ANNOTATIONS 


2311; 1953 Comp., § 75-24-11. 

Brackbted material, —.Tha bractsted material waa Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Irrigation § 59. 

Cross references. — For federal reclamation laws, see 94 CaS, Waters §,330, 


43 U,S.C. § 371 et seq. 
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73-11-12. [Determination of benefits and damages; assessments; 
assessment for drainage costs. | | 


If:any district-shall contract with the United States for the construction of drainage works, it 
shall be within the powers and the duties of the board of directors on or before September 1 next 
preceding the initial payment for such works under contract with the United States to fix and de- 
termine the rate or percentage of the benefits from the proposed works for all real property within 
the district to be affected by said works, subject to judicial confirmation as provided by Section 53 
[73-11-6 NMSA 1978] of this act: The board shall also assess the damages inflicted upon any real 
property by the works of the district and such amount shall be deducted from the assessments 
payable by each owner of lands damaged until compensation for the damages shall have been fully 
made. If the damage'shall be found to exceed the benefits as regards any parcel of real property or 
any easement, a cash award of the difference shall-be made. The said rate of benefits shall be sub- 
sequently used as the basis for the annual assessment, but such rate may be changed from time | 
to time by the board of directors.as new or changing conditions may, in their judgment, require, 
subject to judicial confirmation as aforesaid. Irrigation districts, as regards drainage costs, may 
assess realty within the district boundaries owned by all such classes of:persons and corporations, 
to the same extent as now permitted by the laws of this state to price districts. 


intone: Laws 1919, ch. 20, § 20; C.S, 1929, § 73-121; For the duties ‘of the county assessor, see 73-11-31 
1941 Comp., § 77-2312; 1953 Comp., § 75-24-12. NMSA 1978, 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 
Cross references, — For drainage district assessment; Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
see 73-7-1 and 73-8-25 NMSA 1978 et seq. Jur, 2d Irrigation 8§§ 70 to 72. 


94 C.J.S. Waters § 332. 


ia 


73-11-13. [Local improvenieatas petition; bond for costs of investigation; 
dismissal of petition. ] 


Any desired special construction, reconstruction, betterment or improvement in an irrigation 
system, including drainage (and protection from arroyo floods or encroachment of arroyo fans, 
river rectification and control, river bank protection, construction. of levees.and jetties), which 
are for the special benefit of certain agricultural lands tributary thereto and lying within the 
geographical boundaries of an irrigation district, may be constructed, or improvements already 
constructed for similar or the same purposes may be purchased or acquired, and provision made to 
meet the cost thereof as follows: ; 

the holders of title or evidence of title of one-quarter of the acreage proposed to be assessed 
may file with the board of directors of the irrigation district their petition reciting the nature 
and general plan of the desired improvement and specifying the lands proposed to be specially 
taxed therefor. Such petition shall be accompanied by a bond in the sum of one hundred ($100) 
dollars, with the surety to be approved. by the-said board of directors, conditioned that the peti- 
tioners will pay the cost: of the investigation of the project and the hearing thereon if the same 
be not established. Said board may, at any time, require a bond in an additional sum, as may be 
deemed advisable. Upon the filing of such petition the board of directors, with the assistance of a 
competent engineer, shall make an investigation of the feasibility, cost and need of the proposed 
local improvement, together with the ability of the land to pay such costs, and if the same appears 
feasible they shall have a plan and estimate of the cost thereof prepared. If the cost shall appear to 
the board to exceed the benefits to accrue therefrom, or if the land proposed to be embraced within 
the local improvement district shall’be ‘found to be insufficient security for the return of the cost, 
or if a protest against the establishment of the proposed improvement, signed by a majority of the 
holders of title in the proposed local improvement district, be presented at or prior to the hearing 
herein provided for, or if in other respects the proposed local improvement district should be found 
not feasible, they shall hold such petition for organization for naught, and dismiss the same at the 
expense of the petitioners. 
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73-11-14 IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 73-11-15 


History: Laws 1921, ch. 39, § 17; C.S. 1929, § 73-171; ANNOTATIONS 

Laws 1931, ch. 80, § 1; 1941 C 77-2313; 1953 

Comp., § Woe: ; OMAP in Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Bracketed material. — The bracketed material was Jur, 2d Irrigation § 81. 

inserted by the compiler and is not part of the law. 94 C.J.S. Waters § 321. 


Cross references, — For definitions of "irrigation dis- 
trict" and "directors," see 73-11-54 NMSA 1978. 


73-11-14. [Approval of petition for improvement; notice of hearing; | 
publication; determination. ] 


In event that the said board shall approve such‘pétition, the board shall fix the time and place 
for the hearing thereof, and shall publish a notice in English and Spanish once each week for four 
successive weeks prior to such hearing in a newspaper of general circulation in the county, stating 
that the lands within certain described boundaries are proposed to be organized as a local im- 
provement district, stating generally the nature of the proposed improvement; that certificates of 
indebtedness for such local improvement are proposed to be issued as the obligations of the irriga- 
tion district; that the lands within the said local improvement district are to be assessed for such 
improvement, and the time and place of hearing thereon. At the time and place of hearing named 
in said notice all persons interested may appear before the board and show cause for or against the 
formation of the proposed improvement district, and the issuance of certificates of indebtedness 
aforesaid. Upon the hearing the board shall determine as to the establishment of the proposed 
local improvement district. Any landowner whose lands can be served, or will be benefited by the 
proposed improvement, may make application to the board, at the time of hearing to include such 
lands, and the board of directors, in any such case, may, at their discretion, include;such. lands 
within the district. The board of directors may exclude any land specified in said notice from said 
district, provided that in the judgment of the board the inclusion thereof will not be practicable. 


History: Laws 1921, ch. 39, § 18; C.S. 1929, § 73-172; For notice by publication, see :14-11-1 NMSA: 1978 ‘et 
1941 Comp., § 77-2314; 1953 Comp., § 75-24-14. seq. ; 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. _ ANNOTATIONS 
Cross references. — For definitions of “irrigation dis- Am. Jur. 2d, A.L:R. and C.J.S. seramubh: Lk Balan 
trict" and "board," see 73-11-54 NMSA 1978. Jur, 2d Irrigation § 94. 


94 C.J.S. Waters § 321. 


73-11-15. [Local improvement district; establishment; cost of 
improvement; certificates of indebtedness; inclusion of 
additional land.] , 


If decision shall be rendered in favor of the improvement, the board ‘hall enter an order estab- 
lishing the boundaries of said improvement district, and shall adopt plans for the proposed im- 
provement and determine the number of annual installments, not exceeding fifteen, in which the 
cost of said improvement shall be paid. The cost of said improvement shall be paid by the issuance 
of certificates of indebtedness of the district therefor, from time to time, either directly for the pay- 
ment of the labor and material, or for the securing of funds for such purpose. Said certificates shall 
bear interest at a rate not to exceed eight percent per annum, payable semiannually, evidenced 
by coupons, and shall state upon their face that they are issued as certificates of indebtedness of 
the irrigation district forthe benefit of the local improvement district. within said irrigation dis- 
trict; that all lands within said local improvement district shall be primarily liable:to assessment 
for the payment of the principal and interest of said certificates, and that said notes are also a 
general obligation of the district. No certificate of indebtedness shall be issued in denomination 
exceeding five hundred ($500) dollars, and no certificates shall be sold for less than par. Whenever 
such improvement district has been organized, the boundaries thereof may be enlarged to include 
other lands which can be served, or will be benefited by the proposed improvements, upon petition 
of the owners thereof; provided, that at such time the lands so included shall pay their equitable 
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73-11-16 ! ty SPECIAL DISTRICTS 73-11-17 


proportion upon the basis of benefits of the investment theretofore made by the said local improve- 
ment district, and shall be liable for the indebtedness of the said local improvement district in 
the same proportion, the same manner, and subject to assessments as if the said lands, had been 
incorporated in said improvement district at the beginning of its organization. 


History: Laws 1921, ch. 39, § 19; C.S. 1929, § 73-173; Cross references. — For definitions of "irrigation dis- 
1941 Comp., § 77-2315; 1953 Comp., § 75-24-15. trict" and "board of directors," see 73-11-54 NMSA 1978, 
Bracketed material. — The bracketed material was ‘ 
inserted by the compiler and is not part of the law. 


73-11-16. Special assessment of improvement district. 


The cost of said improvement shall be specially assessed against the lands within such improve- 
ment district in proportion to the benefits accruing therefrom and. shall be levied and collected in 
the manner provided for the assessments of construction costs. 

All provisions contained in this chapter and Chapter 20, Session Laws of 1919, for the assess- 
ment, equalization, levy and collection of assessments for irrigation district purposes shall be ap- 
plicable to assessment for local improvement, except that no election shall be required to authorize 
said improvement or the expenditure therefor. Assessments, when collected by the district trea- 
surer for the payment of the improvement of any local improvement district and for the mainte- 
nance thereof, shall constitute special funds to be called "construction fund of local improvement 


district no, ...." and "operation and maintenance fund of local improvement district no. ... ." 
History: Laws 1921, ch. 39, § 20; C.S, 1929, § 73-174; 73-11-51, 73-11-54 NMSA 1978. See also 73- 11- 54 NMSA 

Laws 1981, ch. 80, § 2; 1941 Comp., § 77-2316; 1953 1978 and’ notes thereto. 

Comp., § 75-24-16. Cross references. — For assessments, see 73-11-29 to 
Bracketed material. — The bracketed material was 73-11-48 NMSA 1978. 

inserted by the compiler and is not part of the law. For definitions of "irrigation district" and "board of di- 
Compiler's notes. — The term "this chapter" referred rectors," see 73-11-54 NMSA 1978. 

to Laws 1921, ch. 39, which amended various provisions 

of Laws 1919, ch. 20 and enacted new provisions. The new ANNOTATIONS . 

provisions and the provisions amended by Laws 1921, ch. Am. Jur. 2d, ALL. jar 

39, were compiled as 73-10-6, 73-10-16, 73-10-23, 73-10-45, Jur od fur 2a, seo taser De iettnimoa Sr 7d hie 

73-11-3, 73-11-5,.73-11-13 to-73-11-17, 73-11-19 to 73-11- 94 C.J.S. Waters § 334. 


27, 73-11-29 to 73- 11-31, 73-11-34, 73-11-35, 73-11-49 to 


73-11-17. [Insufficiency of funds from local improvement district; 
liability of district at large.] | - 


In the event of the failure of the lands within the local improvement district to furnish money 
sufficient for the payment of principal or interest of the certificates of indebtedness for such local 
improvement work, and in case of a default in the payment of principal and interest, as aforesaid, 
the amount delinquent shall:be paid by the general warrant of the irrigation district at large, but 
the lands of the local improvement district shall not thereby become released from liability for spe- 
cial assessment therefor. Such certificates of indebtedness, if issued, shall be redeemed as soon as 
there shall be available for that purpose money in the construction fund of the local improvement 
district. 


History: Laws 1921, ch. 39, § 21; C.S. 1929, § 73-175; ' ANNOTATIONS 
1941 Comp., § 77-2317; 1953 Comp, § 75-24-17, 

Bracketed haterial, — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. ~ 45 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Irrigation § 93. 

Cross references. — For definition of "irrigation dis- 94 C.J.S, Waters § 337. 


trict," see 73-11-54 NMSA 1978. 


556 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


73-11-18 IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 73-11-20 


73-11-18. [Lands contiguous to municipality; exception from ° 
improvement district.] 


All provisions contained in Section 17 as herein amended, Sections 18 and 19 and 21 of Chap- 
ter 39 of Session Laws of 1921 and Section 20 [73-11-13 through 73-11-17 NMSA 1978] as herein 
amended shall be understood and construed as applying to agricultural lands lying wholly outside 
of the boundaries, and not subject to any of the provisions, of a local improvement district formed 
for the betterment, improvement or protection of lands within and contiguous to the corporation 
[corporate] limits of a municipality and which naturally are or would beincluded in the local im- 
provement district of such municipality nor shall local improvement districts within the meaning 
and intent of this act [73-11-13, 73-11-16, 73-11-18 NMSA 1978] be held to cover lands within and 
contiguous to the corporate limits of a municipality, town or village whether:such lands be or may 
not be agricultural lands subject to or:in a state of cultivation but which geographically are so 
located as to share in the benefits of any improvement or protection works planned or built by:the 
municipality. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1931, ch. 80, § 3; 1941 Comp., § 77- 
2318; 1953 Comp., § 75-24-18. 


73-11-19. [Bonds for redemption of certificates of indebtedness; seiOrity 
of liens. |] 


It shall be lawful for any irrigation district, which has issued certificates of indebtedness for 
said local:improvement as in this chapter provided, to issue in*place thereof an amount of bonds 
not in excess of such issue of certificates, and sell the same, or any part thereof, or exchange the 
same, or any part thereof, with the holders of such previously issued certificates of indebtedness 
for the purpose of redeeming said certificates; provided, however, that all the provisions of this act 
and Chapter 20, Session Laws of 1919, regarding the authorization and issue of bonds shall apply; 
and, provided further, that the issuance of said bonds shall not release the lands of the local im- 
provement district, or districts, from liability for special assessment for the payment thereof; and, 
provided further, that the lien of any issue of bonds of the district, or indebtedness arising from 
any contracts with the United States prior, in point of time, to the issue of bonds or certificates of 
indebtedness herein provided for, shall be deemed a prior lien. 


History: Laws 1921, ch. 39, § 22; C.S. 1929, § 73-176; 
1941 Comp., § 77-2319; 1953 Comp., § 75-24-19. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — For the compilation of "Chap- 


ter 20, Session Laws of 1919," see compiler's notes to 73- - 


11-1 NMSA 1978. 
The term "this chapter" referred to Laws 1921, ch. 39, 
which amended various provisions of Laws 1919, ch, 20 


and enacted new provisions. See 73-11-16 and 73-11-54 
NMSA 1978 and notes thereto. 

Cross references. — For definition of "irrigation dis- 
trict," see 73-11-54 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
Jur. 2d Irrigation § 67. 
94 C.J.S, Waters § 322. 


73-11-20. [Contract with United States for local improvement work.]| 


Any irrigation district may contract with the United States for local improvement work, and for 
such purpose may form local improvement districts as herein provided. ; 

Authorization of certificates of indebtedness or of contract with the United States for local im- 
provements may be confirmed ‘in the same manner as in Sections 53 to 57 [73-11-6 through 73-11- 
10 NMSA 1978], inclusive, of Chapter 20, Session Laws of 1919. 


History: Laws 1921, ch. 39, § 24; C.S. 1929, § 73-178; 
1941 Comp., § 77-2320; 1953 Comp., § 75-24-20. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For modification of contract with 
the United States, see 73-11-11 NMSA 1978. 

For the definition of "irrigation district," see 73-11-54 
NMSA 1978. 
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73-11-21. [Electric power plants; acquisition, construction endl 
operation. ] 


Any irrigation’ district heretofore organized or hereafter to'be organized under Chapter 20, 
Session Laws of New Mexico 1919, or any act supplementary thereto or amendatory thereof, 
may provide for the purchase, acquisition, construction, operation, lease and control of plants 
for the generation, distribution, sale and lease of electrical energy, including sale to municipali-+ 
ties, corporations, public utility districts or individuals, of electrical power so generated within 
or without the district; and any such district may use, incidentally in the generation of power, 
water heretofore appropriated for irrigation: purposes by or on behalf of such district or any 
other district or districts cooperating in the construction, operation and maintenance of irriga- 
tion projects or power plants, or both; and subject to the conditions in this section contained, 
may make special.appropriations of water for power purposes, as now authorized by law; pro- 
vided, however, that any use of water for generating such electrical power or energy at any 
given time of the year, which use is in excess of the water already appropriated for irrigation 
purposes by such district, or any other agency in its behalf, at said period of the year, shall be 
subject to all prior existing appropriations; and the officers, agents and employees of such‘dis- 
trict shall have the same power, duties and liabilities respecting such power and the construc- 
tion, repair, maintenance, management and control thereof as they now have, or may hereafter 
have respecting such irrigation and drainage works. Chapter .20, Session Laws of the: state of 
New Mexico, 1919, shall be so construed, applied and enforced as to apply to such power as 
well as to such irrigation and drainage works. The board of directors of any irrigation district 
organized under and by virtue of said act, and all its officers, agents and employees shall do all 
necessary and proper acts for the:construction; repair, maintenance and management of ope 
electrical power works, RS ' 

iit fs 


History: Laws 1921, ch. 39, § 25; C.S..1929,.§ 73-179; 
1941 Comp., § 77-2321; 1953 Comp., § 75-24-21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — For the compilation of "Chap- 
ter 20, Session Laws of 1919," see compiler's notes to 73- 
11-1 NMSA 1978. 


The reference to irrigation districts,organized under 
Laws 1919, ch. 20, or acts supplementary or amendatory 
thereto, presumably would refer to an irrigation district 


organized under the provisions of 73-10-1 to 73-10-47, 73- 


11-1 to.73-11-55:NMSA 1978. ' 
Cross references. — For the definition of | ‘irrigation 


Ao ase " see 73- If 54 NMSA 1978. 


73-11-22. [Bonds for electric power plants.] 


In case funds are not otherwise available, any irrigation district organized under the aforesaid 
act may issue bonds for such purpose, and all of the provisions of the aforesaid act or acts‘amen- 
datory thereof or supplemental thereto, relating to the issuance of bonds for irrigation. purposes, 
insofar as the same are applicable and not inconsistent with the law, shall apply. 


History: Laws 1921, ch. 39, § 26; C.S. 1929, § 73-180; 
1941 Comp., § 77-2322; 1953 Comp., § 75-24-22. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes.:— 'Aforesaid act or acts, amenda- 
tory thereof or supplemental thereto" referred to Laws 
1919, ch. 20, as amended or supplemented, compiled as 


is. 
Cross references, — For definition of "Irrigation a 
trict," see 73-11-54 NMSA 1978. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R) and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 67. 
94 C.J.S. Waters § 322, 


73-10-1 to 73-10-47, 73-11-1 to 73-11-55 NMSA 1978. 


73-11-23. [Election for issuance of bonds; notice; ballots; sale of Londen q 


The board of directors of any such irrigation district may estimate and determine the amount 
of money necessary to be raised, or the amount of indebtedness necessary to be assumed for 
such purpose or purposes, and may include in such amountsia sum sufficient to pay the first four 
years interest on such indebtedness, and the said board, deeming it expedient to issue bonds 
to provide such funds or provide for such indebtedness, shall forthwith call a special election, 
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73-11-24 IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 73-11-24 


at which election shall be submitted ,to the electorate of such district, possessing the qualifica- 
tions required by law, the question whether or not the bonds of said district for such purposes as 
aforesaid shall be issued in the amount so determined. A notice of such election must be given 
by posting notices in three public places in:each election precinct in said district for at least 
twenty (20) days, and also by publication of such notice in some newspaper of general circulation 
published in each county wherein there is situate any lands within the district, once each week 
for at least four consecutive weeks; such notice shall specify the time of holding the election, the 
amount of bonds proposed'to be issued, the purpose thereof, and said election must be held; and 
the result thereof determined and declared in all respects as nearly as:possible, in conformity 
with the: provisions of this and said Chapter 20, Session Laws of 1919, and acts amendatory and 
supplementary thereto and hereof; provided, that no informalities in conducting such election 
shall invalidate the same if the election shall be fairly conducted. At such election the ballots 
shall contain the words "Bonds - Yes," and "Bonds - No," or words equivalent thereto. If such 
election shall carry in conformity with the provisions of this, and said act, the board of directors 
shall immediately cause said bonds for such amounts to be issued, and the same may be sold, 
placed or disposed of at not less than ninety-five per centum of their par value, according, as.is 
now provided.in said Chapter 20, Session Laws of 1919 of New Mexico, for the sale and disposal 
of bonds for irrigation and incidental purposes. 


History: Laws 1921, ch. 39, § 27; C.S. 1929, § 73-181; For the definitions of "irrigation district" and "board of 
1941 Comp., § 77- 2323; 1953 Comp., § 75-24-23. directors," see. 73-11-54 NMSA 1978, 
Bracketed faterial, — The bracketed material was For notice by publication, see 14-11-1 NMSA ‘1978 et 
inserted by the compiler and is not part of the law. seq. 7 i 
Compiler's notes. — For Laws 1919, ch. 20, and acts 
amending and supplementing same, see 73- 10- 1 to 73-10- : ANNOTATIONS 
47, 73-11-1 to73-11-55 NMSA 1978. Xa Jur. 2d, A.L.R. and C.J.S. references, —_ 45 Am, 
Cross references, — For the qualifications of electors, tur oa irrigation 8 67. 
see 73-10-6 NMSA 1978. 94 C.J.S. Waters § 329. 


For the sale of bonds, see 73-11-2 NMSA 1978. 


73. 11- 24. [Term of binder interest; redemption; earnings of power Aslaiiit 
sinking fund. ] P ‘ 


\ 


Said board of directors, weithim the limitations hertin spaeifiad: shall have discretion as to the 
terms, conditions, interest rate and manner of providing for the refunding of said bonds; such 
bonds shall run for a period not less than twenty years nor more than forty years, and shall bear 
interest at not'to exceed six percent per annum, which interest shall be payable the first day of 
October and April of each year. The board, in issuing such bonds, shall have the power to provide 
for the redemption of such bonds serially, or before maturity by lot, at not more than one hundred 
and five per centum of par value and accrued interest. Such bonds shall be issued subject to all 
liens created and existing by reason of bonds previously issued or liens created by any contract 
with the United States made prior thereto. The earnings of such power plants, after the payment . 
of operating expenses, shall be kept intact for the purposes of paying the interest on said bonds, 
and with the beginning of the eleventh complete fiscal year after the issuance of said bonds, or 
sooner if the board.so determine, the said board of directors of the said irrigation district shall, for 
the purpose of retiring such issue of bonds, make and provide suitable sinking funds, which sink- 
ing fund shall not be less than one. per centum of the total issue of bonds, set aside annually, and 
shall be invested in the bonds of the district, or such securities as are approved for the investment 
of state-school funds, in such manner and at such prices, and upon such terms as it, the,said board 
of directors, may deem expedient. . 


History: Laws 1921, ch. 39, § 28; C.S. 1929, § 73-182; | ANNOTATIONS 


1941 Comp., § 77-2324; 1953 Comp., § 75-24-24, 
Bracketed material. — The braeleted material was Am. Jur, 2d, A.L.R. and C.J.S, references. — 45.2 Am. 
Jur. 2d Irrigation § 67. 


inserted by the compiler and is not part of the law. -94.0.J,S, Waters § 3 29, 
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73-11-25. [Security for payment of bonds; whe of plant iesHtHoten’ 
assessment upon lands.| 


That the net eathings of such power plant, and such plant and all property and property rights 
connected or used therewith, except property the title to which is vested in the United States pur- 
suant to the act of congress of June 17, 1902 (32 Stat. 388) and acts amendatory thereof or supple- 
mentary thereto, shall be and remain as security for the payment of said bonds and the interest 
thereon; that’ in the event the net earnings from said power plant are not sufficient to pay said 
interest and: provide for the refunding of said bonds, as hereinbefore provided, then ‘the board of 
directors of said district shall, by levying annual assessments upon the lands of said district, raise 
the required: funds, and all the real property in the district shall be made and remain liable tobe 
assessed for such payments. . 


History: Laws 1921, ch. 39, § 29; C.S. 1929, § 73-183;... . For the definitions of "district" and "board of directors," 
1941 Comp., § 77-2325; 1953 Comp., § 75-24-25, see 73-11-54 NMSA 1978. , 
Bracketed material. — The bracketed material was ~ 


inserted by'the compiler and is not part of the law. ANN OTATIONS 

Cross references. — For the Act of Congressof Am, Jur. 2d, ALR. and C.JS. references. anys has 
June 17, 1902 and acts amending and supplementing said Jur: 2d Irrigation § 68. 
act, see 43 U.S.C. § 371 et seq. 94 C.J.S. Waters § 326. 


73-11-26. [Proceeding to determine validity of power plant bonds; 
decision res judicata.] 


The board of directors shall, within sixty days after the adoption of a resolution finding and 
declaring that the’bond election has been voted upon favorably by the electorate of the district, 
commence special proceedings in the district court in and by which the proceedings of the said 
board, and of the said district, providing for and authorizing the issue and sale of said bonds of 
said district, whether said bonds or any of them have or have not been sold or disposed of, shall be 
judicially examined, approved and confirmed according to the procedure provided in Sections 53 
to 57 [73-11-6 through 73-11-10 NMSA 1978], inclusive, of Chapter 20, Session Laws of 1919 of 
New Mexico; and the final decree in such proceedings shall be res judicate [judicata] of all matters 
and things which may arise as to the-legality and vegularity of such issue of bonds and the right 
to issue same, 


History: Laws 1921, ch. 39, § 30; C.S..1929, § 73-184; Cross references.,— For definitions of "district" and 
1941 Comp., § 77-2326; 1953 Comp., § 75-24-26. "board of directors," see 73-11-54 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-11-27. Borrowing money; limitation on indebtedness. 


A. To secure money for the operation, maintenance, improvement or betterment of the works 
of the district or in case of emergency, the board of directors has the power to borrow money, with 
interest not exceeding the rate permitted under Section 56-8-11.1 NMSA 1978 [repealed], upon 
such terms and conditions as deemed for the best interest of the district, not to exceed, however, i in 
the aggregate, fifteen dollars ($15.00) per acre upon all district lands, 

- B. The board of directors or other officers of the district have no power to incur any debt or 
liability whatever, either by issuing bonds or otherwise, except as expressly provided by law, and 
any debt or liability incurred in excess of such express provision is void. 

C. Lease agreements and lease-purchase agreements do not constitute the creation of debt. 


History: Laws 1919, ch. 20, § 31; 1921, ch. 39, § 6; Bracketed material. — The bracketed material was 
C.S. 1929, § 73-132; 1941 Comp., § 77-2327; 1953 inserted by the compiler and is not part of the law, 
Comp., § 75-24-27; Laws 1981, ch. 335, § 1; 1995, ch. Section 56-8-11.1 NMSA 1978, referred to in Subsection 
199, § 1. A, was repealed in 1991, 
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Cross references. — For definitions of "district" and 
"board of directors," see 73-11-54 NMSA 1978, 

For borrowing and repayment, see 73-13-8, 73-13-9 
NMSA 1978. 

The 1995 amendment, effective June 16, 1995, in 
Subsection A, substituted "has" for "shall have" following 
"board of directors", "56-8-11.1" for "56-8-11" and "fifteen 
dollars ($15.00)" for "ten dollars ($10,00)"; in Subsection 


B, deleted "shall" following "district" and substituted "is" 


for "shall be and remain absolutely"; and in Subsection O, 
substituted "do not" for "are declared not to". — 


IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 


73-11-29 


The 1981 amendment, effective Mareh 1, 1981, added 
the section heading, designated the, formerly undesig- 
nated paragraphs as Subsection A and B, substituted "the 
rate permitted under Section 56-8-11 NMSA 1978" for 
"eight percent" and "ten dollars ($10.00)" for "one dollar 
($1, 00)" and deleted "the" following "all" in Subsection A 
and added Subsection C. 


ANNOTATIONS. 


Am. Jur. 2d, A.L.R. and C.J.S. references.:— 45 Am. 
Jur. 2d Irrigation § 62. 


94 C.J.S. Waters § 321. 


73-1 1-28. [Expenses of district; charge for water; levy of assessments. | 


For the purpose of defraying the expenses of the organization of the district, and the care, opera-. 
tion, management, repair and improvement of all canals, ditches, reservoirs and works, including 
salaries of officers and employees, or for payment of charges to the United States for the tempo- 
rary rental of water, the board may either fix rates of tolls and charges and collect the same of all 
persons using said canal and water for irrigation, or other purposes, and in addition thereto may 
provide, in whole or in part, for the payment of such expenditures by levy of assessments therefor, 
as heretofore provided, or by both tolls and assessments; provided, that if any contract be made 
with the United States the charge for operation and maintenance of the district and for temporary 
rental of water may be fixed in accordance with the federal laws, notices, rules and regulations and 


the contract with the district. 


History: Laws 1919, ch. 20, § 28; C.S. 1929, § 73-129; . , 


1941 Comp., § 77-2328; 1953 Comp., § 75-24-28. 


Bracketed material. — The bracketed material was. 


inserted by the compiler and is not part:of the law. 
ANNOTATIONS 


Powers of board broadly construed. — In constru- 
ing this section in view of the large discretionary powers 
conferred upon the board and: without which the corpo- 
ration could not successfully operate, we are not bound 


to that strictness which applies when determining the 


powers of municipal corporations: Stahmann v. Elephant 
Butte Irrigation Dist.; 1956-NMSC-083, 61 N.M, 68, 294 
P.2d 636. 


As to fiscal policy. — In view. of the broad powers 


conferred on the board in handling the fiscal policy of the 


district, ‘the district court is without authority to grant 
refunds for allegedly unlawful assessments. Stahmann v. 
Elephant Butte Irrigation Dist., 1956-NMSC-033, 61 .N.M. 
68, 294 P.2d 636. 

Declaration of reasons for levy not required. — It 


» is not essential to validity of assessments levied for excess 
waters used that any specific reason therefor, such as cost 


of furnishing same, benefits conferred or conservation of 
water, be declared the purpose of the levy. Stahmann v, 


\ Elephant Butte Irrigation Dist.,.1956-NMSC-038, 61 N.M, 


68, 294:\P.2d 636. 

Am. Jur. 2d, A.L.R. and C.J.8 . references. — 45 Am, 
Jur, 2d Irrigation §§ 70 to 72. 
1°94 C.J.S. Waters § 334. 


73- 11-29. Application for water; budget meeting of directors; notice of 
meeting; tax assessments and water charges; exemptions 
from tax; appeal; succession to nights of water users' 
association. nolls 


A. Every DeFaOn desiring to. receive water during the course of the year, at the time he applies 
for water, shall furnish the secretary of the board of directors.of the irrigation district a.statement 
in writing of the number of acres intended by him to be irrigated and a statement, as near as may 
be, of the.crops planted or intended to,be planted.,, 

B. . The board of directors, on a date to be fixed by a standing order of the board, which shall 
not be later than July 1 of each year, shall estimate and determine the amount of funds required 
to meet the obligations and needs of the district for the ensuing year, together with the additional 
amount as may be necessary to meet any deficiency in the payment of expenses or obligations pre- 
viously incurred by the district.and remaining unpaid, for any of the following purposes that may 
be required by the activities of the district: 

(1) the payment of the interest upon bonds of the district and any installment on the prin- 
cipal of the bonds; ad I 
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(2) any payment to become due under any contract with the United States, to secure which 
bonds have not been deposited with the United States, whether for the cost of irrigation or drain- 
age system or for the operation and maintenance, or both; or if the lands of the district have been 
divided by the secretary of the interior into units, not necessarily contiguous, for repayment pur- 
poses the board shall prepare separate estimates for each unit; 

(3) the portion of the expenses of operation and maintenance of the see and drain- 
age systems to be collected by tax assessment and levy, including funds required to meet obliga- 
tions as provided in Section 73-11-49 NMSA 1978. This portion shall not be less than one-half of 
that portion required for the operation and maintenance costs for the ensuing year and shall be 
determined by the board of directors of the district from year to year. The portion of the opera- 
tion and maintenance expenses collected by tax assessment and levy shall be collected from all 
lands of the district, whether irrigated or not, except those lands as may be exempted from taxa- 
tion by the terms of Chapter 73, Articles 10 and 11 NMSA 1978, and the same, when collected, 
shall be applied to the cost of operating and maintaining the irrigation and drainage systems. 
The remainder of the estimated amount shall be paid by the parties actually using the systems 
and water for irrigation or other purposes in accordance with the terms of their contract for 
water; or 

(4) current and miscellaneous expense fund requirements, other than as specified in this 
section, and necessary to defray the expenses of maintaining the organization of the district and 
carrying out the purposes of Chapter 73, Articles 10 and 11 NMSA 1978, shall be determined an- 
nually at a per acre rate by the board of directors. The amounts to be collected pursuant to this 
paragraph may, at the option of the board of directors of the district, be collected as iiss and 
charges in the manner provided in Section 73-11-28 NMSA 1978. , 

C. Lands that, in the opinion of the board of directors, are unfit for cultivation by irrigation 
on account of seepage, alkali or physical condition and location of the land, or other conditions, 
or lands to, which the existing distributing system or its extensions cannot furnish water at such 
points of delivery as the board may consider reasonable, shall not be taxed for Paragraph (3) of 
Subsection B of this section, provided that tax shall not be assessed for Paragraph (3) of Sub- 
section B of.this section against land involved in the boundary suit now pending in the United 
States supreme court between the state of Texas and the state of New Mexico until the final 
determination of the suit, unless the land is in cultivation and using water for irrigation; and 
lands shall not be taxed for Paragraphs (1) and (2) of Subsection B of this section for the periods 
and to the extent that, on account of seepage or other conditions, in the opinion of the directors 
or the secretary of the interior, as may be provided by contract’ with the United States, or with 
district bondholders, such lands are not fit for cultivation by irrigation on account of those condi- 
tions; but nothing contained in this section shall be construed to relieve the district from mak- 
ing provision to raise the amount required to make full payment to private creditors or to the 
United States for the full cost of construction or of operation and maintenance, irrespective of 
the exemption of any lands from taxation, unless expressly provided by the assent of the bond- 
holders or other private creditors or by agreement with the United States, as the case may be. 
In determining the amount required for the respective’items aforesaid, the boai'd shall take into 
consideration the gross amount of exemption and credits allowable pursuant to entries made by 
the board upon the assessor's certified list, as provided in Section 73-11-31 NMSA 1978. Proper 
entry shall be made by the district officers of all exemptions made and of credits allowed. The 
amount required to meet the obligations of the district, except that portion collected from tolls 
and charges, shall be raised by tax assessments, levy and collection, as provided in Chapter 73, 
Articles 10 and 11 NMSA 1978, to be extended pro rata per acre over all lands in the district 
or, in appropriate cases, under Paragraph (2) of Subsection B of this section, against all land in 
each respective unit of the district. When the board meets for the purposes prescribed, it shall 
consider, determine and designate the lands within the district that shall be subjected to those 
assessments and levies. 

D. Notice of the time, place and purpose of the meeting shall be given by publication in English 
and Spanish in a newspaper of general circulation published within the county where the head- 
quarters of the district are located and shall inform all the persons interested that, at the time 
and place specified, an opportunity will be afforded to appear before the board of directors and 
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show cause why any particular tract of land, or any portion of it, should be exempted from taxation 
under the provisions of Chapter 73, Articles 10 and 11 NMSA 1978. The notice shall be published 
once a,week for four consecutive weeks, and the last publication shall be not less than three days 
prior to the date fixed for the meeting. Proof of publication shall be furnished by the publisher and 
shall be filed in the archives of the secretary of the district. | 

E. At the meeting, the board of directors, subject to reasonable rules as it may prescribe, shall 
afford to all persons desiring to do'so an opportunity to make a showing as they may deem proper 
as to why any given tract of land or portion of it shall be exempted from taxation. In each case, the 
board of directors may make an investigation as it may deem proper, after which the board shall 
determine the question submitted, as right and justice may require, and shall cause its decision to 
be duly entered upon its minutes and a copy of it to be sent by registered mail to all parties who 
have made claim of exemption of land from taxation. 

F. A person aggrieved by the decision may appeal to the district court pursuant to the provi- 
sions of Section 39-3-1.1 NMSA 1978. 

G. The filing of the appeal in the district court shall not stay the proceedings relating to the col- 
lection of the tax. In the event that the appellant has paid the tax before.the rendition of final judg- 
ment in the suit and judgment is rendered in the suit in favor of the appellant, the appellant shall 
have refunded to him a sum of money as shall be determined by the judgment of the court, together 
with legal interest on it and costs of court. If the appellant fails to recover in the suit, the appellant 
shall pay all costs of court. In.case the assets and liabilities of any water users' association are taken 
over as provided in Section 73-10-1 NMSA 1978, the board of directors. shall allow to the owner of 
lands, on account of which payment.has been made to the association, all proper and equitable cred- 
its to which the owner may be entitled, according to the books and records of the association, which 
shall be prima facie evidence. of the credits of its various members. The credits shall be taken into 
consideration by the board. of directors in determining the amount of money required to meet obli- 
gations, maintenance, operating and current. expenses of the district for the ensuing year, and the 
board of directors shall certify to the county commissioners the amount of the credits, and levy as 
provided for in Chapter 73, Articles 10 and 11 NMSA 1978 shall be made accordingly. . 

H. The term "asset" as used in this section includes any. and all grants, rights, powers, privi- 
leges and appropriations conferred by law and upon any water users’ association and upon. tak- 
ing over the assets of any water users' association as provided in Chapter 73, Articles 10 and 11 
NMSA 1978 by any irrigation district. The district shall succeed to all such grants, rights, powers, 
privileges and appropriations, and the officers of the irrigation district are authorized and empow- 
ered to perform such duties and execute such instruments in regard thereto as the law required of 
the officers of the water users' association. | 


History: Laws 1919, ch. 20, § 21; 1921, ch. 39, § 3; ANNOTATIONS 
C.S. 1929, § 73-122; 1941 Comp., § 77-2329; Laws 1953, E j , 
ch, 23, § 1; 1958 Comp., § 75-24-29; Laws 1998, ch. 55, Board conferred with broad discretionary pow- 
§ 89; 1999, ch. 265, § 91. ers. — In construing this section, in view of the large dis- 


Compiler's notes. — The final decree in the case of cretionary powers conferred upon the board and without 
New Mexico v. Texas, referred to in Subsection C, was ren- which the corporation could not,successfully operate, we 
dered April 9, 1928, 276 US. 558, 48 S. Ct. 344, 72 L. Ed. are not bound to that strictness which applies when deter- 
699 (1928), and reports of the boundary commissioner ap- mining the powers of municipal corporations. Stahmann 


23, 1931, 283 U.S. 788, 51 S. Ct. 357, 75 L. - v. Elephant Butte Irrigation Dist., 1956-NMSC-033, 61 

aera i960) a NLM. 68, 294 P.2d 636. 
Cross references: — For repayment of loans, see 73- Directors may budget based on costs estimated 
13-9 NMSA 1978. to accrue within year, — Directors of irrigation district 
For notice by publication, see 14-11-1 NMSA 1978 et may properly include in its estimates and the resulting 


tax levy the cost of operation and maintenance for the en- 


seq. : ; 
For appeals to district court, see 39-3-1 and 39-3-2 suing year, though demand for payment thereof might not 
NMSA 19738. : be made during the ensuing year. Sperry v. Elephant Butte 
For procedures governing administrative appeals to the Irrigation Dist., 1928-NMSC-043, 33 N.M. 482, 270 P. 889. 
district court, see Rule 1-074 NMRA. Research, water protection costs not chargeable 
The 1999 amendment, effective July 1, 1999, substi- to operation and maintenance, - Irrigation district 
hnbael “action 80.9.1 Wine "Saction W.4h.] in Subseeds may not include in item three of this section (now Sub- 
out section B(3)) for "operation and maintenance" estimated 
The 1998 amendment, effective September 1, 1998, cost of research and investigation with a view to devel- 


opment, of hydroelectric power, nor cost of protecting its 
water supply and rights, which estimates for cost of re- 
search and investigation and for cost of protecting water 


rewrote this section to the extent that a detailed compari- 
son is impracticable. 
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supply and rights belong, to-item four of this section (now 
Subsection B(4)). Sperry v. Elephant Butte Irrigation Dist., 
1928-NMSC-043, 33 N.M. 482, 270 P. 889. 


- Declaration ‘of reason fo¥ assessment not re- -- 


quired, — It was not essential to validity of assessments 
levied for excess waters used that any specific reason 
therefor, such as cost of furnishing same, benefits con- 
ferred or conservation of water, be declared the purpose 
of the levy. Stahmann v. Elephant Butte Irrigation Dist., 
1956-NMSC-033, 61 N,M. 68, 294 P.2d 636. 


SPECIAL DISTRICTS 


78-11-31 


Boundary establishment not bar to tax exemp- 
tion. — The establishment of boundaries of an irrigation 
district by order of county commissioners, construed as a 
benefit to the district, do not preclude exemption of the 
land from taxation according to éxemption provisions. 
Atchison, Topeka & Santa Fe Ry. v. Elephant Butte Irriga- 
tion Dist., 110 F.2d 767 (10th Cir. 1940), 

Am. Jur: 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur. 2d Irrigation §§ 70 to 72. 


94 C.J.S. Waters § 334, 


73- 11- 80. [Charge for water; payment in ddvenios: unpaid oven 
become part of assessment; assessment of omitted 
property. |] 


Whenever any tolls and charges for the use of water have been fixed by the board of directors 
it shall be lawful to make the same payable in advance, and in case any such tolls and charges 
remain unpaid, or any balances for water delivered by measurement are unpaid at the time speci- 
fied for levying the annual assessment, the amount due for such tolls and charges or balances may 
be added to, and become a part of the assessment levied upon the land upon which the water, for 
which such tolls, charges or balances are unpaid, was used. Any land which may have'escaped as- 
sessment for any year or years shall, in addition to the assessment for the then current year, be 
assessed for such year or years with the same effect and with the same penalties as are provided 
for the current year, and any property delinquent for any year may be directly assessed during the 
current year for any expenses caused the district on account of such delinquency. 

In the event any land within said district subject to assessment for any of the purposes of the 
district has not been assessed by the county assessor, or does not appear upon the county assess- 
ment roll as prepared for the county treasurer and collector, the land submitted belonging to any 
person, copartnership, association, corporation or municipality, shall be forthwith assessed by the 
county treasurer upon an order of the board of directors of the district (approved by the board of 
county commissioners), and as so ordered a description of the property s so omitted shall be written 
on the roll and the proper assessment levied. 


pos 


History: Laws 1921, ch. 39, § 11; C.S. 1929, § 73-165; 
1941 Comp,, § 77-2330; 1953 Comp., § 75-24-30. 

Bracketed material. — The bracketed material,was 
inserted by the compiler and is not part of the law. 

Cross references. — For definition of "district" and 
"board," see 73-11-54 NMSA 1978. 


For assessments in districts which collect their own 
taxes, see 73-18-28 NMSA 1978. " v 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
dur, 2d Irrigation §§ 52,70. | 
94 C.J.S: Waters §§ 315, 332. 


73-11-31. [Duties of county assessor; assessment list furnished county 
commissioners. } 


It shall be the duty of the county assessor of any county embracing the whole or any part of an 
irrigation district to enter upon his tax roll each year, the name of the owner, description and area 
of each tract of land in said district; in said county, subject to taxation under this act, and to deliver 
a certified list thereof to the county commissioners of said county and to transmit a like certified 
list to the secretary of said irrigation:district on or before July 1st of each year. If the board of di- 
rectors has exempted any lands from taxation, in whole or in part, or if the secretary of theinterior 
has taken similar action pursuant to contract with the district, or if any tract is entitled to credit 
upon assessments by reason of payments to any water users' association also, under the provisions 
of Section 21 [73-11-29 NMSA 1978] of said Chapter 20, or any amendment thereof, or if there be 
drainage assessments judiciously confirmed as in this act provided or awards for damages due to 
drainage or other work pursuant to Section 20 [73-11-12 NMSA 1978] of said Chapter 20, the sec- 
retary of the district shall note such exemptions, credits and drainage assessments and awards for 
each tract upon the certified list furnished by the assessor as in this section provided, and the said 
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list, together with the items prescribed in said Section 21 [73-11-29 NMSA 1978], or any amend- 
ment thereof, shall be delivered to the county commissioners of the county in which the office of 


the said irrigation district is located within 0 ne from and after the receipt of such certified 


list by the Somer eg of such district. tf 


History: Laws 1919, ch. 20, § 22; 1921; ch. 39, § 4; 


C.S. 1929, § 73-123; 1941 Comp., 8 77-2331; 1953 


Comp., § 75-24-31, 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Compiler's notes. — For the meaning of "this act" and 


Cross references. — For tax exemptions, see 73-11-29 
NMSA 1978. 

For definitions of ' ‘irrigation district" and “board of di- 
rectors," see 73-11-54 NMSA 1978. 

For districts that collect their own taxes, see 73-13-24 to 
73-13-37 NMSA 1978. 


"this chapter", sée the compiler's notes to 73-11-16 ag 73- 
11-54 NMSA 1978, iy hay 


73-11-32. [Levy of taxes; duty of county commissioners when district in 
more than one county. ] 


It shall be the duty of the county commissioners of the county in which the office of the district 
is located, acting under, the provisions.of this act, upon the receipt of the certificate of the board of 
directors, certifying the amounts to be raised for the different purposes hereinbefore mentioned, 
and upon receipt of the assessor's certified list of the tracts of lands in the district upon which the 
secretary of the district has entered the notations hereinbefore referred to, to fix the respective 
rates of levy per acre necessary to provide the amounts of money required for said purposes as 
specified in said certificate, The rate of levy necessary to raise the required amount of money for 
said district shall be increased 15 percent to cover,delinquencies. And if there be any other county 
or counties wherein-are situate lands within the district to be taxed hereunder the said. county 
commissioners shall certify to the county commissioners of such other county or counties, the said 
tax levies and the lists of land in such other county or counties subject to taxation therefor. The 
respective boards of county commissioners of such other counties shall furnish to, the respective 
county assessors of such other counties such tax levies and lists of lands, and such county asses- 
sors shall thereupon cause extension to be made upon their assessment rolls of the amounts due 
from each tract of land for each of said purposes in separate columns and also the total taxes so 
levied for all of the purposes of said irrigation district, and also the total amount due from each 
tract for all of the purposes of said irrigation district. , 

For the purposes of said district, it shall be the duty of the county commissioners in each county 
in which any irrigation district is located, in whole or in part, at the time of making the levy for 
county purposes, to make a levy as above provided upon all lands within their respective counties, 
subject to. taxation under this act, and to deliver a notice thereof to the;county assessor, which 
notice shall be accompaanied [accompanied] by a certified list. of said tracts of land within said 
district with notations made thereon as aforesaid. 


For districts which collect their own taxes, see 73-13-24 


History: Laws 1919, ch. 20, § 23; C.S. 1929, § 73-124; 
1941 Comp., § 77-2332; 1953 Comp., § 75-24-32. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — For the meaning of "this act", see 
compiler's notes to 73-11-1NMSA 1978. 

Cross references. — For special assessments to repay 
loans, see 73-13-16 NMSA 1978. 


gh 


to 73-13-37 NMSA 1978. 
For levy of taxes, see 7-35-1 to 7-35-10, 7-36-1 to 7-36-33, 
7-37-1 to 7-37-8, 7-38-1 to 7-38-93 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
dur. 2d Irrigation §§ 70, 71. 
94 C.J.S. Waters § 334. 


73-11-33. [County treasurers ex-officio district treasurers; duties; funds; 
report to board of directors; clerical assistance.] 


The county treasurer of the county in which is located the office of any irrigation district, shall 
be and is hereby constituted ex-officio district treasurer of said district, and said county treasurer 
shall be liable upon his official bond, and to indictment and criminal prosecution for malfeasance, 
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misfeasance or failure to perform any duty herein prescribed as county treasurer or district trea- 
surer, as is provided by law in other. cases as county treasurer. Said treasurer shall receive and 
receipt for all monies belonging to said district. It shall be the duty of the county treasurer in 
each county in which any irrigation district is located, in whole or in part, to collect and receipt 
for all taxes levied as herein provided, in the same manner and at the same time as is required 
in the receipt for, and collection of, taxes upon real estate for county purposes; provided, that’such 
county treasurer shall receive in payment of the district bond fund taxes above mentioned for the 
year in which said taxes were levied, interest coupons or bonds issued by said irrigation districts 
maturing within said year, the same as so much lawful money of the United States, if such inter- 
est coupons do not exceed the amount of taxes for district bond funds which the person tendering 
the same owes. The county treasurer of each county comprising a portion only of any irrigation 
district, excepting the county treasurer of the county in which the office of said district is located, 
on the first Monday of every month, shall remit to the district treasurer aforesaid, all monies and 
coupons theretofore collected or received by him on account of said district. Every county treasurer 
shall keep a district bond fund account, a district contract fund account, a district operation and 
maintenance fund account and a district general fund account, and the rpapeda of the taxes col- 
lected shall be covered into the respective funds. The bond fund shall consist of all monies collected 
for principal and interest of the bonds issued by the said district; the district contract fund shall 
consist of all monies received from taxes levied to provide for payments to the United States; the 
operation and maintenance fund shall consist of all monies received on account of the operation 
and maintenance of irrigation and drainage system, except monies to be paid to the United States 
pursuant to any contract; and the general fund shall consist of all monies received on account of 
current and miscellaneous expenses, not to be covered into any of the foregoing funds. 

The district treasurer aforesaid shall pay out of said bond fund when due, the interest and vith Bia 
of said bonds of said district, at the time and place specified in said bonds. The district treasurer shall 
pay out of said contract fund, all payments as they become due to the United States under contract 
at the time and in the manner provided in said contract. The district treasurer shall pay out of said 
operation and maintenance fund, only upon warrants signed by the president and countersigned by 
the secretary of the district, directed to such party or parties as are due payments for operating and 
maintaining said irrigation and drainage system. The district treasurer shall pay out of said general 
fund only upon order signed by the president and countersigned by the secretary of said district. © 

The district treasurer, on the fifteenth day of each month, shall report to the board of directors of 
said district the amount of money in his hands to the credit of the respective funds above provided. 
All such district taxes collected and paid to the county treasurers as aforesaid shall be received 
by said treasurers in their official capacity and they shall respectively be responsible for the safe- 
keeping, disbursement and payment thereof the same as for other monies collected by them as 
such treasurers. Provided, that said county treasurers shall not receive any commission for the 
collection of said district taxes but shall receive for clerical assistance the sum of ten ($10.00) dol- 
lars monthly for each 25,000 acres of land or major fraction thereof situate in his county, subject to 
taxation herein for district purposes. 


History: Laws 1919, ch. 20, § 24; C.S. 1929, § 73-125; Cross references. — For districts-which collect their 
1941 Comp., §.'77-2333; 1953 Comp., § 75-24-33. own taxes, see 73-13-24 to 73-13-37 NMSA 1978, 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


if 


73-11-34. [Errors or irregularities in tax; validity of assessment and 
levy; sale for taxes; validity. ] 


Any irregularity or error in the description of land assessed shall not be deemed jurisdictional 
or render the assessment void, if the land assessed can be identified. All matters and things done 
by the board of directors as by law provided are prima facie evidence that all the requirements of 
the law in relation thereto have been complied with, and that the same are liens against the prop- 
erty to the same extent as other taxes lawfully levied. When land is sold under the revenue laws 
of this state for irrigation assessments correctly imposed as the property of a particular person, 
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no misnomer of the owner, or supposed owner, or other mistake»relating tothe ownership thereof, 
affects the sale or renders it void or voidable. Such sale or procedure relating thereto shall not be 
attacked or questioned for any reason, or on any grounds except that the land assessed was not 
subject to such assessment, or that such assessment had béen paid at the time of the sale. 


History: Laws 1921, ch. 39, § 18; C.S. 1929, § 73-167; For definition of “board of’ directors," see 73-11-54 
1941 Comp., § 77-2334; 1953 Comp., § 75-24-34. NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ; ANNOTATIONS 

Cross references. — For permissible objections sub- ‘Am, Jur. 2 L C Ms 
sequent to tax deed issuance, see 73-11-44 NMSA 1978, Tus 24 lah ner: ants a SReteTSRRPS ray OE 


94 C.J.S, Waters § 332. 


73-11-35. [Bids by district.at tax sale; district to pay cash. | 


The district may appear as a bidder at the sale of any lands for delinquent district or other taxes, 
and may purchase and take title to said lands and dispose of them like any other purchaser. To 
protect its assessments the district, at a tax sale where there is no other bid for the full amount of 
the delinquencies, including interest and penalties, may bid and buy in the land; provided, the dis- 
trict shall never bid or pay a greater sum than the total of all taxes against the land, with interest 
and penalties; and, provided, further, when purchasing any land at any tax sale the district shall 
pay cash for all taxes, interest and penalties, including the district taxes, like other purchasers, 
and such expenditures shall be deemed operating expenses of the district, and may be assessed as 
maintenance charges. 


History: Laws 1921, ch. 39, § 14; C.S. 1929, § 73-168; For district purchases at tax sale, see 73-13-19 to 73-18- 
1941 Comp., § 77-2335; 1953 Comp., § 75-24-35. 23 NMSA 1978. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 

Cross references. — For operation expenses, see 73- Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
11-29 NMSA 1978. Jur. 2d Irrigation § 72. 

For tax sales by district, see 73-11-42 NMSA 1978. 94 C.J.S. Waters § 337. 


For definition of "district," see 73-11-54 NMSA 1978. 


73-11-36. [General tax laws applicable.] 


The revenue laws of this acne for the assessment, levying and collection of wabag on real estate 
for county purposes except as herein modified, shall be applicable for the purposes of this act, in- 
cluding the enforcement of penalties and forfeiture for delinquent taxes. 


History: Laws 1919, ch, 20, § 25; C. S. 1929, § '78-126;' Cross references, — For districts which collect their 


1941 Comp., §.77-2336; 1953 Comp., § 75-24-36. own taxes, see 73-13-24 to 73-13-37 NMSA 1978. 
Bracketed material. — The bracketed material was For réal estate taxation, see '7-35-1 to 7-35-10, 7-36-1 to 


inserted by the compiler and is not part of the law. 7-36+33, 7-37+1 to 7-37-8, 7 38-1 to 7-38-93 NMSA 1978. 
Compiler's notes. — For the meaning of "this act’, see rte 6 re 
compiler's notes to 73-11-1NMSA 1978. 


73- 11-37. [Date for payment of taxes.] 


That the taxes, levies and assessments of any irrigation district, Be cpatnkiss with the United 
States under the federal reclamation law, and other federal laws, shall be due and payable as fol- 
lows: first half December 1st of each year and the second half.on June 1st, of each year. 


History: Laws 1931, ch, 91,,§ 1; 1941 Comp., § 77- and July 1 as due‘ dates for taxes of irrigation districts 


2337; 19538 Comp., § 75-24-37. cooperating with the United States under federal recla- 
Bracketed material. — The bracketed material was mation laws, which districts collect their own taxes under 
inserted by the compiler and is not part of the law. - 73-13-24 to 73-13-37 NMSA 1978. 
Compiler's notes. — There-is a conflict between this Cross references. — For federal reclamation awe see 


section and 73-13-33 NMSA 1978, which set January 1 43 U.S.C. § 371 et seq. 
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73-11-38. [Delinquent taxes; interest. 


On January 1st of each year if the taxes, levies and assessments made the previous year shall 
not have been paid, one-half thereof shall become delinquent and on July 1st following if not paid, 
the remaining one-half of said taxes, assessments and levies shall become delinquent and such 
taxes, assessments and levies from the respective dates of delinquency shall bear interest at the 
rate of one percent per month until paid. | 


History: Laws 1931, ch, 91, § 2; 1941 Comp., § 77- month is charged. See also 73-11-39 NMSA 1978, which 
2338; 1953 Comp., § 75-24-38, conflicts with this section as to interest rates chargeable 
Bracketed material. — The bracketed material was to delinquent assessments by providing for rate of one- 
inserted by the compiler and is not part of the law. half percent per month. 
Compiler's notes. — This section conflicts with 73-13- 
33 NMSA 1978 as to delinquent dates and interest rates. ANNOTATIONS 
The latter provided February 1 and August 1 as delin- Am. Jur. 2d, A.L.R. and C.J.S. referencés. — 45 Am. 
quent dates, after which interest of one-half percent per Jur, 2d Irrigation § 72. 


73-11-39. [Delinquent assessments; interest. | 


That on assessments made in irrigation districts, organized to cooperate with the United States 
government under the federal reclamation laws and other federal laws, after any such assessment 
shall become delinquent, the same shall bear interest at the rate of one-half (1/2%) percent per 
month until paid. 


History: Laws 1937, ch. 76, § 1; 1953 Comp., § 75- For conflict with 73-11-38 NMSA 1978, see compiler's 
24-38.1. notes thereto. 

Bracketed material. — The bracketed material was ay 3 
inserted by the compiler and is not part of the law.’ ANNOTATIONS 

Cross references. — For federal reclamation laws, see Am. Jur. 2d, A.L.R. and C.J.S. references. 3248 Nm 
43 U.S.C. § 371 et seq. Jur, 2d Irrigation § 72. 


94 C.J.S. Waters § 334: 


73-11-40. [Delinquent tax list in district with assessor-collector; | 
publication. | 


That within six months after first day of July of each year it shall be the duty of the assessor- 
collector of such irrigation district to prepare and be caused to be published in a newspaper of 
general circulation in the county or counties where any such irrigation district is located, a list 
containing the names of owners of all property upon which taxes, assessments and levies of the 
district have become delinquent, together with the description and the amount of taxes, assess- 
ments, levies, penalties and costs due; opposite each name, and in the event taxes, levies and as- 
sessments of the district are due and unpaid for any preceding year or years on any piece of prop- 
erty described.in said publication, shall include in said publication all:the unpaid taxes, levies and 
assessments due against any piece of property described therein setting forth the years for which 
the same are due, together with the amount of tax, assessment and levy and the interest, penalties 
and costs for each year. 

That the assessor-collector must append and publish with the delinquent tax list a notice that 
he will, on a certain day to be specified in said notice, occurring not less than 30 days after the last 
publication of said notice, offer for sale and sell at public auction, at the front door of the court- 
house of the county in which the land therein described shall be located, the real estate described 
in said notice for the amount of taxes, assessments, levies, penalties, interest and costs thereon. 
The said delinquent tax list and notice shall be published not less than once each week for the pe- 
riod of four consecutive weeks. The whole of the advertisement shall be:contained in each edition 
of such newspaper and supplement, if such supplement be necessary, provided that the assessor- 
collector may subsequently advertise in the same manner for the sale of any lands or real estate 
that may have been omitted, or erroneously advertised or described, in the first advertisements.' 
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History: Laws 1931, ch. 91, § 3; 1941 Comp., § 77- 
2339; 1953 Comp., § 75-24-39. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — An irrigation district is autho- 
rized by 73-13-24 NMSA 1978 to collect its own taxes; an 
assessor-colléctor is to be appointed to perform this func- 
tion, 73-13-28 NMSA 1978. "Assessor-collector" is defined 


IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 


73-11-43 


district that collects its own taxes. Thus, it appears that 
73-11-40 to 73-11-47 NMSA 1978, written in terms of the 
assessor-collector, apply only to those districts collecting 
their own taxes under 73-13-24 to 73-13-37 NMSA 1978. 

Cross references, — As to districts collecting their 
own taxes, see 73-13-24 to 73-13-37 NMSA 1978. 

For notice by publication, see 14-11-1 NMSA 1978 et 
seq. 


by 78-13-25 NMSA 1978 as the assessor-collector of a 


73-11-41, [Failure of assessor-collector to publish delinquency list in 
time; later publication.] _ 


If by the neglect of the officer, or for any other good cause, real estate cannot be duly advertised 
and offered for sale within the time prescribed in this act [73-11-37, 73-11-38, 73-11-40 through 
73-11-47 NMSA 1978], such advertisement may be made or had at any other time and the officer 
so advertising may set out in the advertisement the reasons for such delay. 


History: Laws 1931, ch. 91, § 4; 1941 Comp., § 77- 
2340; 1953 Comp., § 75-24-40. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references, — For application of this section, 
see compiler's note to 73-11-40 NMSA 1978. 


73-11-42. [Delinquent tax sale by assessor-collector; disposition of 
surplus; sales to district.] ° 


The .assessor-collector, in person, or by deputy, shall attend at the courthouse in the county on 
the day specified in the notice of sale of property hereunder, and shall, between the hours of 10 
o'clock in the forenoon and four o'clock in the afternoon, offer for sale, separately and in consecu- 
tive order, each parcel of property included in the list attached to the order of sale, or so much 
thereof as may be necessary to realize the amounts due. The same shall be continued from day to 
day until all the property described in the notice of sale, shall be sold, or until the amounts due 
shall be paid or realized. In case any property ordered to be sold be in too large tract or tracts to 
be conveniently sold, then the-assessor-collector shall offer the smallest tract in acres for which 
any one shall bid the amount of tax and-penalty, such tract to be as nearly as may be square body 
beginning at the northeast corner of the whole tract. In case the property sold shall realize more 
than enough to pay the amount due, the surplus shall be paid over by such assessor-collector, to 
the owner of such property. Each lot or parcel of property offered for sale shall be struck off to the 
best bidder for cash; but if there should be no purchaser in good faith, bidding upon the same, the 
whole amount of the property assessed shall be struck off to the district as the purchaser and the 
duplicate certificate delivered to the treasurer of the district and filed by him in his office after 
having the same recorded in the office of the county clerk of said county, and the assessor-collector 
shall make an entry "sold to the district" on the tax roll opposite the tax and shall be credited with 
the amount thereon in his settlement. 


Cross references. — For application of this section, 
see compiler's note to 73-11-40 NMSA 1978. 


History: Laws 1931, ch. 91, § 5; 1941 Comp., § 77- 
2341; 1953 Comp., § 75-24-41, 

Bracketed material. — The bracketed materi) was 
inserted by the compiler and is not part of the law. 


73-11-43. [Failure to pay bid to assessor-collector; resale; certificate of 
sale; recording; redemption; occupancy during redemption 
period. | 


If a purchaser does not pay the amount of his bid before ten o'clock of the day succeeding the 
sale, the property shall be reoffered for sale and the bid of any person refusing to make any such 
payment shall not be received on the resale of any such property. After receiving the amount for 
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“ which said real estate shall be sold, the assessor-collector shall execute and deliver to the purchaser 
thereof a certificate of sale containing a description of the property sold, and stating the name of the 
person or persons against whom the same was assessed, or that the same was assessed against un- 
known owners, as the case may be, the amount paid therefor, that it was sold for taxes; the amount 
and for the year or years for which the taxes were assessed, the amount of interest, penalties and 
costs, the date of sale, and the consideration or amount so paid therefor at such sale, that the 
assessor-collector by virtue of the authority vested in him by law, has sold and does convey said real 
estate to said purchaser, his heirs and assigns, subject to the right of the owner to redeem the same 
within three years from date of sale by paying to the purchaser, his heirs or assigns, the amount 
paid therefor at such sale with interest thereon at the rate of one and one-half percent per month 
from date of sale. Such certificate must be recorded in the office of the county clerk of the county in 
which such real estate is located in a book to be kept for the purpose of recording such certificates 
and when so recorded, shall vest in the purchaser, his heirs or assigns, a complete legal title to the 
real estate described therein, subject however, to redemption as herein provided, and such property 
shall thereafter, unless redeemed, be assessed in the name of the purchaser, or his assigns, but the 
former owner shall have the right to redeem the same at any time within three years from the date 
of sale by paying to the assessor-collector then in office, for the use of the purchaser the amount of 
purchase money with interest at the rate of one and one-half percent per month from date of such 
sale, together with any taxes that may have been paid upon such real estate by the purchaser and 
assignees with interest thereon at the same rate; and such former owner may retain possession of 
said real estate until redeemed, or until the time of redemption has expired. 

The assessor-collector shall keep a book of sale containing the dates of sale, description of the 
property sold, name of purchaser and amount for which sold. Upon:the redemption of any property 
sold, as herein provided, the assessor-collector shall enter the fact of such redemption upon his 
book of sales, and shall issue to the person redeeming a certificate of redemption describing the 
property and giving the date of redemption and amount paid, upon the production of such certifi- 
cate of redemption the county clerk shall mark'the word "redeemed" with the date of redemption 
and by whom redeemed, on the margin of the page where the record of such certificate of sale is 
made, and from the date of such redemption when so made, and noted, the certificate of sale shall 
be deemed canceled and annulled. 


History: Laws 1931, ch. 91, § 6; 1941 Comp., § 77- Cross references, — For application of this section, 

2342; 1953 Comp., § 75-24-42. see compiler's note to 73-11-40 NMSA 1978. 
Bracketed material. — The bracketed material was 

inserted by the’compiler and is not part of the law. 


73-11-44. [Tax deed issued by assessor-collector; form; effect.] 


At any time after the expiration of the term of three years from the date of the tax sale certificate 
where the property has not been redeemed on demand of the holder of the tax sale certificate, pre- 
sentation thereof to the assessor-collector, payment of the fee of one dollar [($1.00)], the assessor- 
collector shall execute and deliver to said person a tax deed for said property, said deed shall vest 
in the grantee, his heirs, successors and assigns, a perfect and complete title, in fee simple, to said 
premises, free and clear of all liens and encumbrances, except taxes, levies and assessments of the 
district levied thereon prior, or subsequent to the year for which the same was sold,.and county, 
state and municipal taxes, which deed shall be substantially in the following form?" 


TAX DEED 


: No. 
State of New Mexico 
County of 
district of the State of New Mexico, does hereby grant, bargain, sell and convey unto 
...__, his heirs and assigns (and successors) forever, the following described. property, 
situate in the County of , State-of New Mexico, to wit: (description of property). 
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TO HAVE AND TO:HOLD said property and its appurtenances unto: the grantee, his heirs, ex- 
ecutors, administrators, successors and assigns forever. 
- Dated this day of 101 FFG IO 


GAuaessbOcinehe of the 


7 | Irrigation, 
District of New Mexico. 


An assessor-collector may include more than one parcel of land in a deed executed and delivered 
to any person or persons holding more than one certificate of sale, and the assessor-collector shall 
be entitled to a fee of one dollar [($1.00)] to be paid by the grantee, and any tax deed so issued shall 
estop all parties from raising any objection thereto, except that the taxes, levies and assessments 
have beer paid or that the real estate was not liable to such tax, levy and assessments. 


History: Laws 1931, ch. 91, § 7; 1941 Comp., § 77- Cross references. — For grounds to attack tax sale, 
2343; 1953 Comp., § 75-24-43. see 73-11-34 NMSA 1978. 

Bracketed material. — The bracketed material was For the application of this section, see compiler's note to 
inserted by the compiler and is not part of the law. 73-11-40 NMSA 1978. 


73- 11-45, [Sale of tax sale vértificats held by district; duty of assessor- 
‘collector.] 


In case iany property shall be bid in by the district as provided in Section 5 (73- 11-42 NMSA 
1978], the duplicate certificate of sale shall be sold by the assessor-collector to any person who 
shall pay the face value thereof:with accrued interest; and if the same cannot be sold at:private 
sale within one year from the date of such certificate, the said certificate shall be sold at public 
auction to the highest bidder for cash by the assessor-collector, or his successor in office at the time 
of making sales of property for delinquent taxes, assessments and levies for the succeeding year. 


History: Laws 1931, ch. 91, § 8; 1941 Comp., §:77- Cross references. —; For application of this section, 


2344; 1953 Comp., § 75-24-44. see compiler's note under 73-11-40 NMSA 1978, 
Bracketed material. — The bracketed material was For purchase of tax certificate by district, see 73-13-19 


inserted by the compiler and is not part of the law. to 73-13-23 NMSA 1978. 


73-11-46. [Assessment in name of purchaser; assignment of certificate.) 


All real estate so sold shall be assessed for the succeeding year in the name of the purchaser, or 
his assign, if the name of such assignee be known; and it shall be the duty of every such purchaser 
upon making an assignment of said certificate to cause the same to be noted upon the page of the 
book in which such certificate is recorded in the office of the county clerk. 


History: Laws 1931, ch. 91, § 9; 1941 Comp., § 77- Cross references. — For application of this section, 
2345; 1953 Comp., §.75-24-45. see compiler's note to 73-11-40 NMSA 1978. 

Bracketed material. — The bracketed material was : ; 
inserted by the compiler and is not part of the law. 


73-11-47. [Property of unknown owners; tax sales by district. ] 


Whenever any property ‘is listed on the assessment roll of the district, if the property of un- 
known owners, the same ‘proceedings shall be had as provided for in this act (73-11-37, 73-11-38, 
73-11-40 through 73-11-47 NMSA 1978] against the property of known owners. 


History: Laws 1931, ch. 91, § 10; 1941 Comp., § 77- Cross references. — For application of this section, 
2346; 1953 Comp., § 75-24-46. see compiler's note to 73-11-40 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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73-11-48. Suit for collection of assessments and charges. 


A. The board of directors of any irrigation district formed for the purpose of cooperating with 
the United States government under the federal reclamation laws and other federal laws may 
bring suit at law for the receovery [recovery] of assessments, tolls and charges which may be due 
from any person or corporation, or upon any property. If the assessments be a lien upon any real 
estate, the fact shall be stated in the complaint, together with.a description of said real estate. 
The judgment in such case, if in favor of the district, shall, in addition to other ordinary requisites, 
contain a description of the real estate, if any, upon which such assessments, tolls and charges are 
a lien, and shall itself be a lien thereon, and shall contain an order for the sale thereof. The order 
of sale shall likewise contain a description of such real estate and shall be directed to the sheriff of 
the county in which such real estate is situated. 

B. In lieu of bringing suit for collection of assessment and charges, the, board of directors of any 
irrigation district may elect to declare forfeited.the water rights on any land less than two acres 
within the district for which assessments and charges are delinquent and on which irrigation dis- 
trict water has not been used for a period of three years. 

C. When charges or assessments are delinquent for a period in excess of three years and if 
the board of directors determines to declare forfeited the water rights on the lands within the 
district for which the charges are delinquent, a notice shall be first given to the owner and [sic] 
at the address shown by the records of the district, and which notice shall be sent by registered 
and certified mail and allow the owner thirty days from the date that such notice is received 
within which time to correct such delinquency by paying the assessments and charges, with ac- 
crued interest, and such notice shall further provide that the landowner, within said thirty-day 
period, may, instead of making payment of the assessments and charges, file a written notice of 
protest with the board of directors stating why such assessment and charges are not owed. Un- 
less payment is so made or the notice of protest so filed within said period of time, then the board 
of directors may declare the water rights on such land forfeited. In the event that a protest is 
filed within said period of time, athearing shall be held before the board of directors and if such 
protest.is thereafter denied, then the delinquent assessment and charges shall be forthwith paid 
or the water rights forfeited. 

«Dy Any forfeited water rights will be subject to further appropriation for use on other lands 
within the district in accordance with rules adopted by the board of directors. 


History: Laws 1987, ch. 97, § 1; 1941 Comp., § 77- The 1981 amendment, effective March 21, 1981, 


2347; 1953 Comp., § 75-24-47; Laws 1981, ch. 334, § 1. added the section heading, designated the formerly un- 
Bracketed material. — The bracketed material was designated language as Subsection A, deleted "That" at 
inserted by the compiler and is not part of the law. ~ the beginning and substituted " "may bring suit at law for 
Cross references. — For execution of judgments, see the recovery" for "be and hereby is authorized to bring 
39-4-1 NMSA 1978 et seq. suit at law for the recovery" in the first sentence in Sub- 


section A and added Subsections B to D. 


73-11-49. [Payment of claims; warrants; register of warrants. ] 


No claim, except as otherwise provided in Section 24 [73-11-33 NMSA 1978], of said Chapter 20, 
shall be paid by the district treasurer until the same shall have been allowed by the board, and 
only upon warrants signed by the president and countersigned by the secretary, which warrants 
shall state the date authorized by the board and for what purpose; provided, however, warrants 
to pay current expenses, salaries, labor and material accounts may be drawn by an officer and an 
employe, designated by standing order of the directors, when such accounts have been contracted 
and ordered paid by the directors. Provided, also, no warrant shall be issued or obligation incurred 
unless the district treasurer has sufficient funds on hand to pay such warrant when it is presented 
for payment. The district treasurer shall keep a register in which he shall enter each warrant pre- 
sented for payment, showing the date and amount of such warrant, to whom payable, the date of 
the presentation for payment, the date of payment, and all warrants shall be paid in the order os 
their presentation for payment to the district treasurer. 


as 
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History: Laws 1919, ch. 20, § 27; 1921, ch. 39, § 5; 
C.S. 1929, § 73-128; 1941 Comp., § 77-2348; 19538 
Comp., § 75-24-48, 


IRRIGATION DISTRICTS COOPERATING WITH UNITED STATES 


73-11-52 


Bracketed material. — The bracketed material was 
inserted by the compiler and:is not part of the law. 
Cross references. — For definitions of "district" and 


"board," see '78-11-54 NMSA 1978. 


73-11- 50. Financial statement of directors. 


A. The board of direetars of any such irrigation district, at the first regular meeting of each 
year, shall render, and immediately thereafter cause to be published a verified statement of the 
financial condition of the district for the preceding year, together with a statement of expenditures 
by the United States under any contract the district has entered into with the United States, or 
other construction contracts, such statement or statements to show status of administration ex- 
penses, operation and maintenance costs’and construction costs, in a manner reasonably clear to 
the general public. Said publications shall be made at least once each week for two weeks in some 
newspaper published in the county where the office of the district is located, or the said state- 
ments may be issued in Ee nuaet or leaflet form and mailed to the last known address of each 
qualified elector. 

B. The board of directors af any cp adet district bresnizod for the purpose of cooperation 
with the United States under the federal reclamation law, so'long as such district.is in continued 
cooperation with the United States in accordance with the purpose for which it was organized, 
may satisfy the publication requirements of this “fotr Roya in lieu of the requirements imposed by 
Subsection ‘A of this section in the following manner: 

(1) by maintaining on file in ‘the office of the district the ‘same pc aesiiaea information as 
required to be published by other irrigation districts; and, 

(2). making such finincial [financial] information available fox inspection by any qualified 
elector of the district; and i 

(3) providing any qualified sbontup of the district’a atopy of such Anancinl information upon 
request. a LO 


For federal reclamation laws, see 43 U.S.C: § 371 et seq. 
ANN’ OTATIONS 
Am. Jur, 2d, A.L. R. and C, JS. references. — 45 ) re. 


History: Laws 1921, ch. 39, § 8; C.S. 1929,:§ 73-162; 
1941 Comp., § 77-2349; 1953 Comp., § 75-24-49; Laws 
1959, ch. 250, § 1. 

Bracketed material. —'The bracketed material was 
inserted by the compiler and is not part of'the law. Jur, 2d Irrigation § 61. 

Cross references. — For definitions of "irrigation dis- 94 C.J.S. Waters § 320. 
trict" and "board of directors," see 73-11-54 NMSA 1978. 

For notice by publication, see 14-11-1 NMSA 1978. 


73-11-51. [Violation of duty; liability on bond; removal from office. ] 


For any wilful violation of‘any express duty herein provided for on the part of any officer named 
in this act, or in Chapter 20, Session Laws of 1919, he shall be liable upon his official bond and be 
subject to removal from office by proceedings dissects in the district court of the county wherein 
the office of the board of directors of the district is located by any assessment payer of the district. 


Cross references. — For definitions of "district" and 
"board of directors," see 73-11-54 NMSA 1978. 
ANNOTATIONS 


ane Jur, 2d, A.L.R. and CwJ.S. references. — 45 Am. 
Jur. 2d Irrigation § 61. 
94 C.J.S. Waters § 320. 


History: Laws 1921, ch. 39, § 12; C.S. 1929, § 73-166; 
1941 Comp., § 77-2350; 1953 Comp., § 75-24-50. — 

Bracketed material. — The bracketed ‘material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — For the meaning of "this act" and 
"this chapter", see the compiler's notes to 73-11-16 and 73- 
11-54 NMSA 1978, beatin 


73-11-52. ["District" defined; law of 1919.] 


Wherever the word district is used in this act it shall be held to mean and include only the lands 
described in the official order establishing said district and the official plat thereof on record in the 
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office of the county clerk, as hereinbefore provided in this act, and such lands as may be included 
in any district in accordance with the provisions of Sections 34 to 43 [73-10-26 through 73-10-35 
NMSA 1978] inclusive. 


History: Laws 1919, ch. 20, § 58; C.S. 1929, § 73-159; Compiler's notes. — For the meaning of "this act", see 
1941 Comp., § 77-2351; 1953 Comp., § 75-24-51. »» compiler's notes to 73-11-1 NMSA 1978. 

Bracketed material. — The bracketed material was Cross references. — For the establishment of the dis 
inserted by the compiler and is not part of the law. trict, see 73-10-5 NMSA 1978. 


73-11-53. [Construction of law of 1919.] 


This act shall be construed as ably ia only to districts eed for the purpose of AE 
with the United States under the federal reclamation law or other federal laws as defined in Sec- 
tion one [1] [73-10-1 NMSA 1978] hereof and nothing herein contained shall be so construed as to 
affect or interfere with the organization, operation or maintenance of any irrigation district orga- 
nized or to be organized under any other laws of this state: Nor shall this act be so construed as to 
affect the validity of any district heretofore organized under the laws of this state for the purpose 
of cooperation with the United States under the federal reclamation law or other federal laws, or 
its right in or to property or any of its rights or privileges of whatsoever kind or nature; but said 
districts are hereby made subject to the provisions of this act so far as applicable; nor shall-this 
act be construed to affect, impair or discharge any contract, obligation, lien or charge, for, or upon. 
which such district was or might become liable or chargeable had not this .act been passed; nor 
shall it affect'the validity of any bonds which have been Asauied and'sold, or issued but not sold; nor 
shall it affect any action which may now be pending. 

Provided, that any irrigation district heretofore organized, or hereafter to be organized under 
the provisions of any other laws of this state which may desire to cooperate with the United States 
under the federal reclamation law or other federal laws, may enter into a contract with the United 
States providing for such cooperation with the United States, and after such contract shall have 
been approved by a majority of the qualified electors of said district at an election held as provided 
under this act, such irrigation district shall thereafter te Say subject to the provisions of this act. 


History: Laws 1919, ch. 20, § 59; C.S. 1929, § 73-160; Cross references. — For federal reclamation laws, see 
1941 Comp., § 77-2352; 1953 Comp., § 75-24-52. 43 U.S.C. § 371 et seq. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. > as ANNOTATIONS 
Compiler's notes. — For the meaning of "this act", see Am. Jur, 2d, A.L:iR. and C.J,.S. ref aaniacdts 
compiler's notes to 73-11-1 NMSA 1978. Juri 2d Daichtien § “ty fag scent acento Pande 


94 C.J.S. Waters § 316. 


73-11-54. [Definitions and construction; law of 1921.] 


Whenever the term “irrigation district" or the word "district" shall appear in this act, it shall 
mean irrigation district organized under and by virtue of Chapter 20, Session Laws of New Mex- 
ico, 1919, or acts supplemental thereto or amendatory thereof; and the words "this act" appearing 
in the foregoing amendatory sections, may be construed as applying also to said Chapter 20, and 
the words "board of directors" or the word "directors" anywhere in this act shall mean the board of 
directors of such an irrigation district; and the following sections herein except the me are to He 
construed as applying: any, to uoszetion districts so organized. 


History: Laws 1921, ch. 39, § 7; C.S. 1929, § 73-161; For the St Mcerinke sections," see. 73-10-23, 73-10-45, 73- 
1941 Comp., § 77-2353; 1953 Comp., § 75-24-53. 11-3, 73-11-5, 73-11-13 to 73-11-17, 73-11-19 to 73-11-26, 

Bracketed material. — The bracketed material was 73-11-30, 73-11-34, 73-11-35, 73-11-50, 73-11-51 NMSA 
inserted by the compiler and is not part of the law. 1978, . 

Compiler's notes. — For the "foregoing amendatory The "last" section, referred to herein, is a general repéal 
sections," see 73-10-6, 73-10-16, 73-11-27, 73-11-29, fe 11- section. See Laws 1921, ch. 39, § 31. 


31, 73- 1h 49 NMSA 1978. 
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For the meaning of "this chapter", see compiler's note to ANNOTATIONS 
73-11-16 NMSA 1978, and for the meaning of "this act", 
see compiler's note to 73-11-1 NMSA 1978. Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


Jur. 2d Irrigation § 107. 
94 C.J.S. Waters § 336. 


73-11-55. [Unpaid per-acre construction charges to remain as lien.] 


That whenever any irrigation district in this state, organized for the purpose of cooperating with 
the United States under the federal reclamation laws and acts amendatory thereof and supple- 
mental thereto, shall have paid in full all construction charges due from such district to the United 
States, under the construction contract, and there shall remain any lands in the district upon 
which the per-acre charge for construction under the contract between the United States and the 
district have not been paid in full, such charges shall continue as a lien against such lands until 
paid in full. The district is hereby authorized to continue to assess such lands for such unpaid con- 
struction charges for a period not to exceed twenty years following the date of final payment of the 
construction liability of the district to the United States, and to collect the same until they have 
been paid in full; and the board of directors of said district shall be authorized to set the period of 
repayment within the twenty-year period specified above. The monies derived from such assess- 
ments shall be used by the district for operation, maintenance and betterment of the district's 
works. 


History: 1941 Comp., § 77-2516a, enacted by Laws ‘Bracketed material. — The bracketed material was 
1951, ch. 26, § 1; 1953 Comp., § 75-24-54. inserted by the compiler and is not part of the law. 

Effective dates. — Laws 1951, ch. 26, contained no ef- Cross references, — For federal reclamation laws, see 
fective date provision, but was enacted at a session which 43 U.S.C. § 371 et seq. 


adjourned on March 10, 1951. See N.M. Const., art. IV, § 23. 


ARTICLE 12 


Electrical Irrigation Districts 


Sec. Sec. 
73-12-1. Majority of the resident freeholders may pro- 73-12-14. Acquire property and rights for district; ac- 
pose district. tions in court; legality of organization of 
73-12-2. Petition, where filed and contents; definition of district presumed after one year. 
term "resident freeholders"; security for 73-12-15. Determining cost; bond election; notice; con- 
costs. duct; bond terms and conditions; subse- 
73-12-3. Notice of hearing on petition to be published. quent issues. 
73-12-4. Petition hearing; objections; boundaries; elec- 73-12-16. Sale of bonds; refunding bonds; use of bonds. 
tion; appeals. 73-12-17. How revenue raised to pay bonds; service 
73-12-5. Notice of election; qualification of electors; elec- charges within district to be uniform; may 
tion procedure. use highways. 
73-12-6. Canvass of votes, by board of county commis- 73-12-18. Certifying requirements to board of county 
sioners.. commissioners each year; county commis- 
73-12-7.. Regular elections of district; oath of office and sioners may act [; duties of county trea- 
bond of directors. surer; delinquent accounts; special assess- 
73-12-8. Office of board; subsequent elections. ments; disbursements] 
73-12-9: The election board; oath of judges; polls kept 73-12-19. Duties of county assessor. 
open. 73-12-20. Board of county commissioners to fix rate per- 
73-12-10. Returns canvassed by board of directors. acre levy. 
73-12-11. Secretary to certify results of election to county 73-12-21. Duties of county treasurer. 
clerk. 73-12-22. Revenue laws of state to govern; may refuse 
73-12-12. Organization of board, its powers, its duties; service to delinquents. 
employment of engineers; rules and regu- 73-12-23. Construction and material contracts to be let 
lations; report on water supply and engi- to lowest bidder. 
neering plans; when bonds may be used in 73-12-24. Payment of claim; when warrants to issue} 
payment; when contracts must be ratified claims to be verified; record to be kept. 
by electors; uniform rates; disposal of sur- 73-12-25. Service charges to pay,operation and mainte- 
plus power. nance; tax levy; employment of electrician 
73-12-13: Regular and special meetings of board; records or mechanic. ° 
of board to be kept open; rights-of-way; 73-12-26. Right of eminent domain. 
right to acquire oil or gas for power; title to 73-12-27, Compensation of board; members may not be 
property; exemption from taxation. interested in any contract. 
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Sec. £ Sec. ¢ sgoqn is fy 
73-12-28. Board of directors have no power to incur debt 73-12-45: Order making change and plat to be transmit- 
other than provided in this act. *’ ted to county clerk. 
73-12-29. Manner of distribution of power or water. 73-12-46. Board may redivide district for election pur- 
73-12-30. Prior water rights not affected. poses [after exclusion of land}. 
73-12-31. Boundaries may be changed, but such change 73-12-47. Supervision of electrical and mechanical appli- 
shall not affect obligations incurred. ances; schedules for use of power; regula- 
73-12-32. Petition for inclusion of land. bas tions of quantity of water to be pumped. 
73-12-33. Notice of application for inclusion of land to be 73-12-48. District shall pay tax on gross revenue csrived 
published. from sales of surplus power. 
73-12-34. Hearing on petition for inclusion of land. 73-12-49. Petition for dissolution of district; art es 
73-12-35. Terms on which lands may be included. thereon. 
73-12-36. »Action of board on petition to include land; 73-12-50. Vote on dissolution to be canvassed. 
order describing new boundaries; electors 78-12-51. Confirmation proceedings may be brought. . 
' may protest. 73-12-52. Petition to be filed in district court. 
73-12-37. Board to transmit order and plat of new bound- 73-12-53. Court to fix time for hearing and publish notice 
aries to county clerk. thereof. 
73-12-38, Authority. to sign petition of protest. 73-12-54, Provisions of Civil Codi shall apply; ‘effect of 
73-12-39, Board may redivide district for election pur- findings of court. 
poses [after inclusion of land]. 73-12-55. The court's findings of fact and conclusions’ of 
73-12-40. Land may be excluded from district. law; judgment res judicata. 
73-12-41, Owner shall file petition for exclusion. 73-12-56. "Electrical district" defined. 
78-12-42, Publish notice of petition for exclusion. 73-12-57. Provisions of Chapter 20, Acts of 1925, relating 
78-12-48, Board shall consider petition for exclusion. to certification board, shall apply to this 
78-12-44, Board shallact on petition for exclusion. act. 


73-12-1, Majority of the resident freeholders may propose district. ._ 


Whenever a majority of the resident freeholders, owning more than one-half of the lands or the 
evidence of title to said lands in any arid or semiarid district in the state of New Mexico, desire 
to provide for the irrigation of the same by pumping water for such irrigation, they may propose 
the organization of an irrigation district under the provisions of this act [73-12-1 through 73-12- 
57 NMSA 1978] and when so organized such district shall have the powers conferred or that may 
hereafter be conferred by law upon such irrigation district. 


History: Laws 1929, ch. 76, § 1; C.S, 1929, § 73-701; ANNOTATIONS 
1941 Comp., § 77-2401; 1953 Comp., § 75-25-1. 
Effective dates. — Laws 1929, ch. 76, contained no ef- Am, Jur. 2d, A.L.R. and C.J.S. references, — 46 Am, 
fective date provision, but was enacted at a session which Jur. 2d Irrigation § 58. 
adjourned on March 9,.1929. See N.M. Const., art. IV, § 23. 94 CJS. Waters § 319. 
Cross references, — For definitions, see 73-13-43 
NMSA 1978. 


73-12-2. Petition, where filed and contents; definition of term "resident. 
freeholders"; security for costs. 


For the purpose of the establishment of an irrigation district, as provided by this act [73-12-1 
through 73-12-57 NMSA 1978], a petition shall be filed with the board of county commissioners of 
the county which embraces the largest acreage of the proposed district, praying that said board de- 
fine and establish the general boundaries of said proposed district, setting forth by legal subdivi- 
sion the lands within said general boundaries that are to be included in and become a part of said 
proposed district and praying that the said board submit the question of the final organization of 
the same to the vote of the qualified electors resident therein. Said petition shall state that it is 
the purpose of the petitioners to organize an electrical irrigation district under the provisions of 
this act and shall also contain a general description of the outer boundaries of such district and a 
description by legal subdivisions within such outer boundaries of the lands to be included and be- 
come a part of such district; the total number of acres therein; the means proposed to supply water 
for the irrigation of the lands embraced therein; and the estimated cost thereof, and the estimated 
cost of pumping per acre-foot of water in the manner proposed; the name proposed for such district 
and the names of three of said petitioners selected as a committee to file and to present petition 
to the board of county commissioners. Said petition shall be signed by a majority of the resident 
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freeholders of lands to be includedin said proposed district and who shall also be the owners in the 
aggregate ofa majority of the whole number of acres of the land to be included within these said 
proposed districts. 

For the purpose of this act the term "resident freeholder" shall be construed to mean any citizen 
of the United States who owns land within the district or the evidence of title to said land or who 
is an entryman under the public land laws of the United States or a purchaser under contract for 
purchase of state lands and shall also include corporations, associations and copartnerships own- 
ing land within the district: The president or vice president of such corporation or association or 
any member of such copartnership, if citizens of the United States, may represent such corpora- 
tion, association or copartnership, respectively, in signing such petition or any other ape or 
written objection, exception or protest provided for in this act. 

» The committee presenting such petition to the board of county commissioners, as hereinbefore 
drewtitaas shall give such security or make such deposit as the board of county commissioners in 
the county may require of them, conditioned upon the payment of all costs; if; for any reason, such 
proposed district should fail of organization. 1 


History: Laws 1929, ch. 76, § 2; C.S. 1929, § 73-702; > ANNOTATIONS 


1 ° - iH « ' a “T) 
ABA} ComPnd; TE RA0R A853, Comp { Bid5-OF:2 Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
dur. 2d Irrigation § 58. 
94 C.J.S. Waters § 319. 


73-12-3. Notice of hearing on petition to be published. 


When such petition is presented, it shall be the duty of the board of county commissioners with 
which such petition is filed, at the next regular or special meeting thereafter or at a special meet- 
ing called earlier for the purpose to fix a date for the hearing on said petition, naming in the min- 
utes of such board the day and date thereof, the place of hearing which shall be at the office of said 
board, and cause the county clerk of said county to publish a notice of such hearing in English for 
at least two weeks before the time to which the same is to be held in some newspaper of general 
circulation published in the county where such hearing is to be held, which notice shall contain a 
copy of said petition’ and shall state the time and place of such hearing and ‘shall notify all persons 
affected or interested by or in the organization of such proposed district to appear at such time 
and place and present to said board any objection, exception or protest to the organization of such 
proposed district. The last publication of such notice shall be made not less than five days prior to 
the time fixed by said notice for presenting said petition. 


. History: Laws 1929, ch. 76, § 3; C.S. 1929; § 73-703; Cross references. — For notice by publication, see 14- 
1941 Comp., § 77-2403; 1953 Comp., § 75-25-3. ) 11-1 NMSA 1978 et seq, 


73-12-4, Pélition hearing; Tu bpe ite boundaries; election; appeals. 


A. At the nearing before the board of county commissioners provided for in Section 73-12-83 
NMSA 1978, the board shall proceed to determine whether the petition has been signed by the 
requisite number of petitioners; whether the lands in the proposed district are arid or semiarid 
lands; whether the lands are susceptible to irrigation and have a fertile soil that will warrant 
farming them by irrigation; whether there is a supply of water that can be made efficiently avail- 
able for irrigation by the use of pumps; whether the proposed plan is practicable; and whether, on 
the whole, the development said to result from the introduction of power is of such interest and 
benefit to the whole district as to impress it with the character of public use. For the purpose of 
determining the public use of the operations of the proposed, district and all other of the foregoing 
questions, the board of county commissioners is established as an inferior court and its decisions 
shall be binding upon all persons interested unless reversed on appeal as provided in this section, 
and if modified or affirmed; it shall be so binding. 

B. Ifthe board of county commissioners hearing the matter dathrnaiiive that the petition has 
been signed by the requisite number of petitioners as required by Chapter 73, Article 12 NMSA 
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1978 and determines that the proposed development is of such interest and benefit to the whole 
district as to impress with the character of public use, it shall then proceed to hear any objections, 
exceptions and protests that have been made in writing to the organization of the district or ‘to 
the inclusion of any lands within the district or to the exclusion of lands from the district and 
other objections, exceptions and protests as may be presented in writing tothe organization of 
the district. All persons whose lands have not been included in the proposed district, as defined in 
the petition, have the right to appear before the board at the time and place as parties interested 
in or affected by the organization of the district and have the right to petition that their lands be 
included within the district, and, if it appears to the board that the inclusion of such lands may be 
made without materially increasing the cost of service, the commissioners may by order include 
such lands within the district. 

C.. Ifthe board makes findings approving of the organization of the district, it shall pe pro- 
ceed to define the boundaries of the proposed district from the petition and from applications in 
writing for the exclusion of lands and the inclusion of lands from and in the district, as may be 
made in accordance with the intent of Chapter 73, Article 12 NMSA 1978. The board may adjourn 
the meeting from time to time not exceeding three weeks in all and shall, by final order duly en- 
tered upon its records, allow the prayer of the petition and define and establish the boundaries of 
the proposed district: Provided that the board shall not modify the proposed boundaries described 
in the petition so as to change the objects of the petition or so as to exempt from the operation 
of Chapter 73, Article 12 NMSA 1978 any land within the boundaries proposed by the petition 
susceptible to irrigation by the same system or power works applicable to other lands in the pro- 
posed district. No land that will not, in the judgment of the.board, be benefited by the proposed 
system shall be included in the district if its owner makes written appucaion at the hearing to 
withdraw it. 

D. Any persons aggrieved by the decision of the board of county commissioners, upon the hear- 
ing provided for in this section, are:given the right of appeal to the district court pursuant to the 
provisions of Section 39-3-1.1 NMSA 1978. 

EK.» When the petition has been allowed and the pes, «ae Ned established nite the name of the 
proposed district designated, which shall be electrical district, the board of county com- 
missioners shall, by further order duly entered upon its records, call an election of the qualified 
electors of the district to be held for the purpose of determining whether the district shall be orga- 
nized under the provisions of Chapter 73, Article 12 NMSA 1978 and by such’ order shall submit 
the names of one or more persons from each ‘of three divisions of the district, as provided in this 
section, to be voted for as directors therein, and for the purpose of the election shall divide the 
district into three divisions, as nearly equal in size as may be practicable, to be numbered, respec- 
tively, 1, 2 and 3 and shall provide that a qualified elector of each of the three divisions shall be 
elected as a member of the board of directors of the district by the qualified electors of the whole 
district. Each of the divisions shall constitute an election precinct and the commissioners shall ap- 
point three judges for each of the precincts, one of whom shall act as clerk of the election. 


History: Laws 1929, ch. 76, § 4; C.S. 1929, § 73-704; — The 1998 amendment, effective September 1, 1998, 


1941 Comp., § 77-2404; 1953 Comp., § 75-25-4; Laws. rewrote this section.to the extent that,a detailed compari- 
1998, ch. 55, § 90; 1999, ch. 265, § 92. son is impracticable. 
Cross references. — For the Rules of Appellate Proce- 
dure, see 12-101 NMRA. . ANNOTATIONS ) 
For procedures governing administrative appeals to the md 
district court, see Rule 1-074 NMRA. ait sie tect hg end fir Suneferssioaniiae Am, 


The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" fer "Section 12- BA-1" in tebegcs 
tion D, 


94 C.J.S. Waters § 319. 


73-12-5. Notice of election; qualification of electors; election procedure. 


The board of county commissioners shall thereupon cause notice embodying the orders in sub- 
stance, signed by the chairman and clerks of the board to be issued, given and published, giving 
public notice of the election, the time and place thereof and the matters submitted to the vote of 
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the electors. The notice and:order shall be published once a week for atleast three weeks immedi- 
ately prior to the date fixed for the election in a newspaper of general circulation published in the 
county, and, if any portion of the proposed district lies within any other county or counties, then 
the order and notice shall be published in a newspaper of general circulation published within 
each of those counties. Publication shall be made in English. At the election and all elections held 
under the provisions of this act [73-12-1 through 73-12-57 NMSA 1978], all persons who are resi- 
dent freeholders and owners of the land within the district, citizens of the United States and who 
are qualified electors under the Election Code [Chapter.1 NMSA.1978], shall be qualified electors, 
provided that if any farm or tract of land in the district is owned by more than one owner, only one 
person shall be permitted to vote at any election as the owner of such one farm or tract of land; 
and provided further that at such elections each otherwise qualified voter shall be entitled to cast 
and have counted as many votes as he shall have acres of land. owned by him and situate within 
the district. Insofar as applicable, the general election laws of the state, except requirements for 
registration and except as otherwise provided for in this act, shall govern elections. Prior to the 
day of the election, the’ board of directors shall,make up a list of the owners of land or the reputed 
owners of land for each of the three election districts, giving the number of acres owned or reputed 
to be owned by each person and furnish the list to the judges of election to be kept at the polls dur- 
ing the day of the election and the list of owners and. acreage shall be prima facie evidence:of the 
right of each ownér to:vote the number of acres shown to be owned by him by the list. No person 
shall vote by proxy or power of attorney except an officer or agent designated in writing as proxy 
or agent of a corporation entitled to vote at the election. The ballot to be used and:cast at the elec- 
tion for the formation of the district shall have printed or typewritten thereon the words "....... 
... Hlectrical Irrigation District,.......... Yes ....: Votes, andi... . oy Electrical Irrigation 
Deu ccs ats ee INGOT Mee Votes," or words equivalent thereto and shall contain the names of 
the persons to be voted for as members of the board of directors of the district:and each ballot shall 
be signed by the person casting the same. Each elector may vote for three directors, one from each 
division, and shall indicate his vote by placing a marginal cross upon the ballot for or against any 
questions submitted or name voted upon and opposite thereto together with the figure or figures 
indicating the number of votes he is entitled to cast thereat. 


History: Laws 1929, ch. 76, § 5; C.S. 1929, § 73-705; | ANNOTATIONS 


; 05; 1 75-25-5; L ; 
reEP gts i th regOhe WEP POMP, mg Whos Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Criss references. — For notice by publication, see ‘14- Jur. 3d Irrigation § 61, 
11-1 NMSA 1978 et:seq.: 94 C.J,S. Waters § 320. 
For appeals to district court, see 39-3-1 and 39-3-2 


NMSA 1978, 


73-12-6. Canvass of votes, by board of county commissioners. 


The said board of county commissioners shall meet on the second Monday next after such elec- 
tion and canvass the votes cast thereat; and if it appears upon such canvass that at least two- 
thirds of the, qualified electors voting at said election have voted."Electrical Irrigation District . 
ae ee _,« Yes," the said board shall, by order duly entered upon the records, declare such territory 
duly organized as_an irrigation district under the name and style theretofore designated, and 
shall declare the persons receiving respectively the highest number of votes for director to be duly 
elected to such office. Said board shall cause a copy of such order, including a plat of said district, 
duly certified by the clerk of the board of county commissioners, to be immediately filed for record 
in the office of the county clerk of each county in which any portion ofsuch lands are'situated, and 
no board of county commissioners of any county including any portion of such district shall, after 
the date of organization of such district} allow another district to be formed including any of the 
lands of such district, without the consent of the board of directors thereof; and from and after the 
date of such filing the organization of such district shall be complete and the officers thereof shall 
immediately enter upon the duties of their respective office [offices] qualifying in accordance with 
law, and shall hold such offices, respectively, until their successors are elected and qualified. The 
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boundaries of said divisions and the voting precincts and polling places in any such district may, 
after such first election, be changed by order of the board of directors of the district; provided that 
the polling places shall be designated in the notice published for every election in the district. | 


History: Laws 1929, ch. 76, § 6; C.S. 1929, § 73-706; 
1941 Comp., § 77-2406; 1953 Comp,, § 75-25-6. 


73-12-7. Regular elections of district; oath of office and bond of 
directors. 


The regular election of said district shall be held onthe first Tuesday after the first Monday 
in December in each second calendar year thereafter, at which said officers shall be elected. The: 
person receiving the highest: number of votes for any office to be filled at such election is elected 
thereto. Within ten days after receiving their certificates of election, hereinafter provided for, said 
officers shall take and subscribe the official oath and file the same in the office of the county clerk 
of the county where the organization was effected; and thereupon immediately assume the duties: 
of their respective offices. Each member of said board of directors shall execute an official bond in 
the sum of three thousand dollars ($3,000), which bond shall be approved by the chairman of the 
board of county commissioners of said county and shall be recorded in the office of the probate 
clerk and ex-officio county recorder thereof. All official bonds herein provided for shall be in form 
prescribed by law for official bonds for county officials, except that the obligee named in said bonds 
shall be the said district: The premiums upon such bonds and the i obi required from ite other: 
officer of the district shall be paid by the district. 


History: Laws 1929, ch. 76, § 7; C.S. 1929, § 73-707;) .& ANNOTATIONS 


*9 ; * H e -2 "be 
1941, Comps 544-2407 LORS Compen SAB iy Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 61. 
94 C.J.S. Waters § 320. 


73-12-8. Office of board; sivheuauient erection: 


The office of the board of directors shall be located in the county GHEE the organization was ef- 
fected. Fifteen (15) days before any election held under this act [73-12-1 through 73-12-57 NMSA 
1978], subsequent to the organization of the district, the secretary who shall be appointed by the 
board of directors shall cause notice, specifying the polling places of each precinct, to be posted 
in three public places in each election precinct, of the time and place of holding the election, and 
shall also post a general notice of the same in the office of said board, which shall be established 
and kept at some fixed place to be determined by said board in said county: Prior to the time for 
posting the notices, said board must appoint from each precinct, from the electors thereof, three 
judges, one of whom shall act as clerk, who shall constitute a board of election for such precinct: If 
the board fails to appoint a board of election, or the members appointed do not attend the opening 
of the polls on the morning of the election, the electors of the precinct present at the hour may ap- 
point the board or supply the place of an absent member thereof. The board of directors must, in 
its order appointing the board of election, designate the hour and place in the precinct where oe 
election must be held. 


History: Laws 1929, ch. 76, § 8; C.S. 1929, § 73-708; ANNOTATIONS 


1941 Comp., § 77-2408; 1953 Comp., § 75-25-8. 
Cross references. — For location of office, see 73-13-1, Am. Jur. 2d, A.L.R. and Cc. al; S. references. — 45 Am. 
73-13-2 NMSA 1978. Jur. 2d Irrigation § 61. 


i 94 C.J.S. Waters § 320. 
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73-12-9. The election board; oath of judges; polls kept open. 


One of the judges shall be chairman of the election board and may: first - administer all oaths 
required in the progress of any election; second - appoint judges and clerks, if during the progress 
of the election any judge or clerk ceases to act. Any member of the board of election, or any clerk 
thereof, may administer and certify the oaths required to be administered during the progress of 
an election. Before opening the polls, each member of the board must take and subscribe an oath to 
faithfully perform the duties imposed upon him by law. An elector of the precinct may administer 
and certify such oath. The polls must be opened at eight o'clock in the morning of election and be 
kept open until six o'clock p.m. of the same day. It shall be the duty of the clerk of the board of elec- 
tion to forthwith deliver the return duly certified to the board of directors of the district. 


History: Laws 1929, ch. 76, § 9; C.S. 1929, § 78-709; 
1941 Comp., § 77-2409; 1953 Comp., § 75-25-9. 


73-12-10. Returns canvassed by board of directors. 


No list, tally paper or certificate returned from any election shall be set aside or rejected for 
want of form, if it can be satisfactorily understood. The board of directors must meet at its usual 
place of meeting on the first Monday after election and canvass the returns. If at the time of meet- 
ing, the returns from each precinct in the district in which the polls were open have been received, 
the board of directors must then and there proceed to canvass the returns; but if all the returns 
have not been received, the canvass must be postponed from day to day until the returns have 
been received, or until six postponements have been had. The canvass must be made in public and 
by opening the returns and counting the votes case for each person voted for, or as to each question 
voted upon, and declaring the results thereof. The board shall declare elected the person receiving 
the highest number of votes so returned for each office and also declare the result as to any ques- 
tion submitted. af 


History: Laws 1929, ch. 76, § 10; C.S. 1929, § 73-710; 
1941 Comp,, § 77-2410; 1953 Comp), § 75-25-10. 


73-12-11. Secretary to certify results of election to county clerk. 


The secretary of the board of directors must, as soon as the result of any election held under 
the provisions of this act [73-12-1 through 73-12-57 NMSA 1978] is declared, enter in the re- 
cords of such board and file with the county clerk of the county in which the office of said district 
is located, a statement of such result, which statement must show: first, a copy of the publication 
notice of said election; second, the names of the judges of said election; third, the whole number 
of votes cast in the district and in each precinct of the district; fourth, the names of the persons 
voted for; fifth, the number of votes cast in the district for each of such persons; sixth, the names 
of the persons declared elected; seventh, the result declared on any question submitted, in ac- 
cordance with the majority of the votes cast for or against such question. The secretary must 
immediately make out and deliver to the person elected a ‘certificate of election, signed by him 
and authenticated with the seal of the board. In case’ of a vacancy in the board of directors by 
death, removal or inability from any cause to properly discharge the duties as such director, the 
vacancy shall be filled by appointment by the remaining members of the board, and upon their 
failure or inability to act within thirty days after such vacancy occurs, then upon petition of five 
electors of said district, the board of county commissioners of the county where the office of said 
board of directors is situate, shall fill such vacancy or vacancies. Any director appointed as above 
provided shall hold his office until the next general election of said district, and until his succes- 
sor is elected and qualified. | 


History: Laws 1929, ch. 76, § 11; C.S. 1929, § 73-711; 
1941 Comp., § 77-2411; 1953 Comp., § 75-25-11. 
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73-12-12. Organization of board, its powers, its duties; employment 
of engineers; rules and regulations; report on water _ 
supply and engineering plans; when bonds may be used _.. 
in payment; when contracts must be ratified by electors; 
uniform rates; disposal of surplus power. : 


The directors having duly qualified, shall organize as a board,-elect a president. from their 
number, appoint a secretary, who may be or may not be a member of the board. The board shall 
have the power and it shall be their duty to adopt a seal, manage and conduct. the affairs of the 
district, make and execute all necessary contracts, employ such agents, attorneys, officers and 
employees as may be required and prescribe their duties, establish equitable rules and regula- 
tions for the purchasing and use of water, power or fuel among the owners of land.in said dis- 
trict and generally perform all such acts as shall be necessary to fully carry out the purposes’ of 
this act [73-12-1 through 73-12-57 NMSA 1978]; which regulations, among other things, shall 
provide that no person shall be entitled or shall be permitted to use power or fuel furnished by 
the district for pumping of water while the taxes or tolls or service charges due thereon or from 
the owner thereof for district purposes levied or imposed under the provisions are in arrears for 
more than six months. 

As soon as practicable, after the board shall have organized, it. shall employ a competent hydrau- 
lic engineer to determine and report upon the water supply available for pumping in the. district, 
which report shall be a full and complete geological report from all available data relating to such 
water supply. The report accompanied by an examination fee. of twenty-five. dollars ($25.00) shall 
be submitted to.the state engineer for his examination, and, if he shall find such report,to.be satis- 
factory and that there will be water sufficient to properly irrigate the lands within,such district, he 
shall so.certify under his hand and official seal. If the report submitted is found to, be insufficient 
or incorrect, the state engineer shall return the same for correction to the directors of the district 
with the statement of his objections. If such report is not corrected so as to meet with the approval 
of the state engineer or if from such report and other available information the engineer is of the 
opinion that there is not sufficient water to properly irrigate the lands included within.said district 
by pumping at a cost that will make such pumping practicable, he shall disapprove such report.” 

The board of directors shall have the right to appeal from the decision of the state engineer to 
the district court of the district in which such irrigation district is located where the sufficiency, 
and accuracy of the report and available water supply and whether water for irrigation purposes 
can be pumped at a reasonable cost shall be determined. Until the report is approved by the state 
engineer or the courts no bond issue shall be made, as provided for in Section 15 [73-12-15 NMSA: 
1978] of this act. A copy of such report shall be kept. on file in the office of the state engineer. and. 
in the office of the board of directors of. such district and shall be available for examination by any 
person desiring to do so. 

The board of directors shall also, at the same time, fully investigate the manner by hich power 
can be brought into or generated within or without the district so as to be efficiently distributed to 
the landowners for,irrigation purposes and for such purpose shall, employ.a competent engineer, 
who shall report to said board, making recommendations as to.the character of power to be used, 
the cost of securing such power whether by purchase of power or power plant or by construction: 
of a plant. with transmission lines,or otherwise, and shall furnish an estimate of the cost of such 
power to the owners of such lands per acre-foot of water pumped. Such report accompanied by an 
examination fee of twenty-five ($25.00) dollars shall:be submitted to the state engineer for his 
examination, and, if he shall find such report to-be a full and complete report of the cost to the 
landowners of irrigation of his lands by the plan devised by said engineer and that it appears to 
be practicable to use such power for irrigation with the available water supply of the district, said 
state engineer shall approve such report and so certify under his hand and official seal. If such re- 
port submitted is found to be insufficient or incorrect, the state engineer shall return the.same for 
correcting to the board of directors of the district with a statement of his objections. If such report 
is not corrected so as to meet with the approval of the state.engineer or if from such.report and 
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other available information the engineer is of the opinion that the manner of securing power for 
irrigation purposes is too expensive to be practicable or is otherwise impracticable he shall disap- 
prove said report. 

The board of directors shall have the right to appeal from the decision of the state engineer to 
the district court of the district in which such irrigation district is located where the sufficiency 
and accuracy of the report. and where the practicability of the manner of securing water, power 
or fuel shall be determined. Until the report is approved by the state engineer or the courts, no 
bond issue shall be made, as provided for in Section 15: [73-12-15 NMSA 1978] of this act. A.copy 
of such report shall be kept.on file in the office of the state engineer and the office of the board 
of directors of the said irrigation district and shall be available for examination by any person 
desiring to do so. 

Said board shall have the power (in nddiiat te the means to supply water to said district) to 
construct, acquire or purchase any and all canals, ditches, reservoirs, reservoir sites, water, water 
wells, water rights, rights-of-way, motors, engines; power plants, power transmission lines, gas and 
oil lines or-other property necessary for the use of the district and to contract with any person or 
corporation for supplying water or for power or fuel-to be used in pumping water for any or all 
of the lands and purposes in-said district; and may lease its plant.or transmission lines under a 
contract with any person or corporation for operation purposes, for the supplying to,such district 
power for pumping and other purposes; and also to construct drainage works necessary to prevent 
or relieve waterlog or [of] any lands within, the district. In case of the purchase of,any property or 
the payment of any debt by said district, the bonds of the district, hereinafter provided for, may 
be used at their par value in payment without previous offer of such bonds for sale. But, no.con- 
tract involving any consideration exceeding ten thousand dollars.($10j000) and no contract for the 
purchase, rental or delivery or [of] water or power or fuel involving annual charges or payments 
exceeding fifteen thousand dollars ($15,000) shall be binding unless such contracts shall..be au- 
thorized and ratified in writing by not less than a majority of the qualified electors of said district 
according to the number of votes cast at the last preceding election; nor shall any contract involv- 
ing payment in excess of twenty-five thousand ($25,000) dollars in one year be binding until such 
contract shall have been authorized and ratified by a majority of the votes at an election held in 
the manner provided for the issue of bonds. 

The rules and regulations established by said board shall be printed in convenient form as 
soon as the same are adopted, for distribution in the district: All power distributed shall be at 
a uniform rate per killowatt [kilowatt] hour. The board of directors shall have power to supply 
and deliver power or fuel within or, without said district to others than, owners of land within the 
district at such price and on such,terms as they deem best, provided the price received for power 
or fuel shall be not less than the price charged to, the owners,of land within the district plus a 
price or charge which will make the total price not less than the total cost to the owners of land 
within the district. Provided no power or fuel shall be supplied to any other than a landowner 
in said district unless there shall be available a surplus of power over and above that needed for 
the use of landowners within the irrigation district for.pumping for irrigation purposes and for 
domestic uses. . 


. _ History: Laws 1929, ch. 76, § 12; CS. 1929, § 73-712; For scope of review of the district court, see Zamora 


Laws 1931, ch. 133, § 1; 1941 Comp. ., § 77-2412; 1953 v, Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
Comp., § 75-25- 12. (1995). ~’ 

Bracketed material: — The bracketed material, was j 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Cross references. — For authorization of bondholders Am, Jur. 2d; A.L.R. and C.J.S, references. — 45 Am. 
to appoint director, see 73-13-7 NMSA 1978. ~ Jur, 2d Irrigation §§ 61, 62. 

For appeal to district court, see 39-3-1 and 39-3-2 NMSA: Liability of water distributor for damage caused by wa- 
1978. ter escaping from main, 20 A.L.R.3d 1294. 

For the qualifications and duties of the state engineer, 94 C.J.9, Waters §§ 320, 321. 


see 72-2-1 NMSA 1978. 
For procedures governing gilachakevedihes dppeely to the 
district court, see Rule 1-074 NMRA. 
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73-12-13. Regular and special meetings of‘board; records of board to 
be kept open; rights-of-way; right to acquire oil or gas for 
power; title to property; exemption from taxation. 


The board of directors shall hold a regular quarterly meeting in their office on the first Tuesday 
of January, April, July and October of each year and such’special meetings as may be required 
for the proper transaction of business. All special meetings shall be called by the president of the 
board or any two directors. All meetings of the board must be made public and two members shall 
constitute a quorum for the transaction of business, and on all questions requiring a vote there 
shall be a concurrence of at least two members of said board. All records of the board must be open 
to the inspection of any elector during business hours. The board, its agents and employees, shall 
have the right to enter upon any land in the district to make surveys and to locate and construct 
any canal or canals and the necessary laterals and any power or transmission lines. Said board 
shall also have the right to acquire all lands, water rights, gas lines, oil lines franchise [franchises] 
and other property necessary for the construction, use, maintenance, répair and improvement of 
such property and shall also acquire, under contract, natural or artificial gas or oil to be used in 
generating power for pumping purposes; and shall also have the right by purchase or condemna- 
tion to acquire rights-of-way for the construction or enlargement of its ditches, canals or reservoirs 
or power lines or gas mains and also lands for reservoir sites. 

The title to all property acquired under the provisions of this act [73- 12-1 through 73-12-57 
NMSA 1978] shall immediately and by operation of law vest in such irrigation on [sic] district in 
its corporate name and such property shall be held for the uses and purposes set forth in this act 
and shall be exempt from all taxation. 


History: Laws 1929, ch. 76, § 13°C.8, 1929, § 73-713; | ANNOTATIONS 


1941 Comp., § 77-2413; 1953. Comp.,.§ 75-25-13. 
eS 1 pad é : Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
Bracketed material. — The bracketed material was Jur 2d Irrigation 88 58, 70, 88, 89, 102. 


i t i is rt he law. 
inserted by the compiler and ‘is not part of the ay 94 C.d.S, Waters §§ 314 to 320, 332. . 


73-12-14, Acquire property and rights for district; actions in court; 
legality of organization of district presumed after one year. 


The said board is hereby authorized and empowered to take conveyances or contracts for all 
property or rights acquired by it under the provisions of this act ['73-12-1 through 73-12-57 NMSA 
1978] in the name of such irrigation district to and for the purposes herein expressed, and to 
institute and maintain any and all’actions, proceedings and suits at law or in equity, necessary 
or proper in order to fully carry out the provisions of this act, or to enforce, maintain, protect or 
preserve any or all rights, privileges and immunities created by this act or acquired in pursuance 
thereof. And in all'courts, actions, suits or proceedings the said board may sue, appear and defend 
in person or by attorneys and in the name of such irrigation district. Judicial notice shall be taken 
in all actions, suits and proceedings in any court of this state of the organization and existence of 
any irrigation district in this state now or hereafter organized, from and after the filing for record 
in'the office of the county clerk of the certified copy of the order of the: board of county commis- 
sioners mentioned in Section 6 [73-12-6 NMSA 1978] of this act; and a certified copy of said order 
shall be prima facie evidence in all actions, suits and proceedings in any court:in this state-of the 
regularity and legal sufficiency of all acts, matters and proceedings therein recited and set forth; 
and any such irrigation district, in regard to which any such order has been heretofore or, may 
hereafter be entered, and such certified copy thereof so filed for record; and which has exercised or 
shall exercise rights and powers of such district, and shall have had or shall have in office a board 
of directors exercising the dutiés of their office and the legality or regularity of the formation or 
organization whereof shall not have been questioned by proceedings in quo warranto instituted 
in the district court of the county in which such district or the greater portion thereof is situated 
within one year from the date of such filing, shall be conclusively deemed to be a legally and regu- 
larly organized, established and existing irrigation district within the meaning of this act, and its 
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due and lawful formation and organization shall:not thereafter be questioned in any action, suit or 
proceeding whether brought under the provisions of this act or otherwise. ix 


History: Laws 1929, ch. 76, § 14; C.S. 1929, § 73-714; ANN OTATIONS 
1941 C i -2414; 1953'C ~25-14., 
omps 877 “ty cap hie acer Am. Jur, 2d, A.L:R. and Cl. 8 referencess—> 46.Am, 


. 7 Jur; 2d Irrigation § 91. 
ii : 94 C.J.S. Waters § 316. 


78-12-15. Determining cost; bond election; notice; conduct; bond terms 
and conditions; subsequent issues. 


‘For the: purpose of constructing or purchasing or acquiring the necessary. fuel transmission 
lines, pipelines, power plants, electrical motors, engines, reservoir sites, reservoirs, water rights, 
water wells, canals, ditches and works, including the necessary drainage works and the acquiring 
of the necessary property and rights therefor, and forthe purpose of paying the first year's inter- 
est on the bonds herein authorized: and for the purpose of paying’ legal expenses incurred in the 
organization of the district and preliminary expenses incurred under the provisions of Section 73- 
12-12 NMSA 1978 and otherwise carrying out the provisions of this act [73-12-1 through 73-12-57 
NMSA 1978], the board ‘of directors of any such district shall, as soon after the district has been 
organized as may be practicable, estimate and determine the amount of money necessary to be 
raised for such purposes and shall, by resolution to be entered in, the minutes of the board of direc- 
tors of the district, fix the amounts and series ofthe bonds of the district proposed to be issued. 
Provided, however, that none of the bonds shall run for a longer period than,twenty years from the 
date thereof. The board of directors shall forthwith call a. special election, at which election shall 
be submitted to the electors of the district possessing the qualifications prescribed by this act the 
question if whether or not the.bonds of the district shall be issued in the amount so determined. 
Notice of the election shall be given by publication in some. newspaper, published in the county 
where the office of the board of directors of the district is required to be kept, once a week for 
at.least three successive weeks immediately preceding the date of the election, The notice.shall 
specify the time of holding the election, the amount of bonds proposed to be issued, and the. series 
and due dates thereof. The election shall be held and the,results thereof determined and declared 
in all respects as nearly as possible in conformity with the provisions of this act,governing the elec- 
tion of directors. Provided that no informalities in conducting the election shall invalidate it if the 
election has been otherwise fairly conducted. At such election, the ballots shall contain the words 
"Bonds, Yes" or "Bonds, No" or words equivalent, thereto. If a majority of the votes of the qualified 
electors who are freeholders within the district, have been, voted."Bonds, Yes," the board of direc- 
tors shall immediately cause bonds to be issued in amounts and payable in series, as provided in 
the resolution of the board of directors. Each bond shall bear interest, payable semiannually.on 
June 1 and December, 1 of each year. The principal and interest shall be payable at the office of the 
county treasurer of the county in which the organization of the district. was effected as aforesaid 
and at such other.place or places, if any,.as the board of directors may designate in the bonds, The 
bonds shall be in such form as the board of directors may.determine and, except for, bonds issued 
in book entry or similar form without.the delivery of physical securities, shall be executed in the 
name of the district and'signed by the president and secretary, and the seal of the district shall be, 
affixed thereto. The bonds shall be numbered consecutively as issued and bear date at the time of 
their issue. Any coupons for interest, shall be attached ‘to each bond bearing the facsimile signa-) 
ture of the president.and the secretary. The bonds shall express on their face that they are issued 
by authority of this act, stating its title and date of approval. The secretary shall keep a record 
of the bonds sold, their number, date of, sale, the price received and.the name of the purchaser. 
Provided that when the money provided. by any previous issue of bonds has become exhausted by 
expenditures herein authorized therefor and it. becomes necessary to raise additional money for 
such purposes, additional bonds may be issued after submitting the question of issuing the bonds 
at a special election to the qualified voters of the district: and otherwise complying with the provi- 
sions of this act in respect to an original issue of bonds. Provided further that the lien for taxes for 
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73-12-16 


SPECIAL DISTRICTS 


73-12-16 


the payment of the interest and the principal of any bond issue shall be a prior Heh to that of any 


subsequent bond issue. 


History: Laws 1929, ch. 76, § 15; C.S. 1929, § 73-715; 
Laws 1931, ch. 183, § 2; 1941 Comp., § 77-2415; 1953 
Comp,., § 75-25-15; 1983, ch. 265, § 57. 

Cross references. — For election of directors, see 73- 
12-5 to 73-12-11 NMSA 1978. 

For notice by publication, see 14-11-1 NMSA 1978 et 
seq. 

The 1983 amendment, effective April 7, 1983, added 
the section heading, divided the former first sentence into 
the present first, second and third sentences, substituted 
the New Mexico citation for "Section 12 of this act" in the 
first sentence, "The board of directors" for "and" in the 
third sentence and "shall" for "must" in the fourth sen- 
tence, divided the former third sentence into the present 
fifth, sixth and seventh sentences, substituted "shall" 
for "must" in the sixth sentence, ‘rewrote the tenth sen- 


tence, inserted "or places, if any" in the eleventh sentence, __, 


substituted "The bonds shall be in such form as the board 
of directors may determine and, except for bonds issued in 
book entry or similar form without the delivery of physical 
securities, shall be" for "Such bonds shall be each of the 
denomination not less than one hundred dollars ($100) 
nor more than one thousand dollars ($1,000), shall be ne- 
gotiable in form" in the twelfth sentence, added "Any" at 
the beginning of the fourteenth sentence, substituted "fac- 
simile" for "lithographed," also in the fourteenth sentence, _ 
divided the former twelfth sentence into the present six- 

teenth, seventeenth and eighteenth sentences and made 


‘minor stylistic changes throughout the section. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 


Jur. 2d Irrigation § 67. 


94 C.J.S. Waters § 322. 


73-12-16. Sale of bonds; refunding bonds; use of bonds. 


The board may sell bonds from time to time in amounts necessary and most advantageous to 
raise money for the construction or purchase of canals, reservoirs, reservoir sites, water rights, wa- 
ter wells and works, power plants, electrical motors, engines, power transmission lines, gas lines 
or oil lines for the primary purpose of supplying fuel and generating power for pumping purposes 
and necessary drainage works and otherwise to fully carry out the object and purposes of this act 
[73-12-1 through 73-12-57 NMSA 1978]. Before making any sale, the board shall, at a meeting, by 
resolution declare its intention to sell a specified amount of the bonds and the day and hour and 
place of the sale and shall cause the resolution to be entered in the minutes and notice of the sale 
to be given by publication thereof by three insertions at least twenty days prior to the sale ina 
daily newspaper published in the city of Santa Fe and a like notice in a daily newspaper published 
in the city of Albuquerque and any other newspaper at its discretion. The board shall state that 
sealed proposals will be received by the board at its office for the purchase of the bonds and tell 
the day and hour named in the resolution. At the time appointed, the board shall open the propos- 
als and award the purchase of the bonds to the highest responsible bidder and may reject all bids, 
but said board shall, in no event, sell any of said bonds for less than eighty-five percent of the face 
value thereof. In case no bid is made and accepted, as above provided, the board of directors is 
hereby authorized to use the bonds for the purchase or construction of canals, reservoir sites, res- 
ervoirs, water rights and works, power plants and transmission lines, oil and gas lines for the pri- 
mary purpose of generating power for pumping purposes and necessary drainage works, provided 
such bonds shall not be so disposed of at less than eighty-five percent of the face value thereof. ° 

Refunding bonds may be issued and used by any district organized under the laws of this state 
for the purpose of retiring any bonds which may have been issued under the provisions of this act 
after the question of issuing refunding bonds has been submitted to an election as herein provided 
and has received the affirmative vote of a majority of those voting thereon within the district. The 
refunding bonds may be payable at the time or times and may be of such denominations as the 
board of directors may determine and shall be executed in the same manner as provided herein 
for the original issue of bonds. The board of directors shall have power to contract for the purchase 
of, and exchange of refunding bonds for, the whole or any part of the bonds to be refunded by the 
issue. The refunding bonds shall first be deposited with the county treasurer of the county wherein 
the office of the district is located and shall be delivered only as and when bonds so to be refunded 
in like amounts are surrendered to the county treasurer for cancellation. The refunding bonds 
may also be sold from time to time in such amounts as the board of directors may determine and in 
the same manner as provided for the sale of the original issue of bonds, the proceeds to be depos- 
ited with the treasurer to be paid out by him upon order of the board of directors in exchange for 
any of the outstanding bonds that may be so purchased or contracted for by the board of directors. 
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The treasurer may use the proceeds at any time in his hands to pay the principal and interest of 
any matured outstanding bonds presented for payment in case he does not have sufficient funds of 
the district otherwise provided for paying such maturing bonds. 

The treasurer shall cancel all bonds of the district as and when the bonds are paid or refunded 
and shall cause to be recorded in the office of the county clerk of the county his certificate showing 
that the bonds, giving dates, serial numbers and amounts thereof, have been paid and cancelled, 
and such cancelled bonds shall be delivered to the board of directors of the district to be destroyed. 
It shall be the duty of the board of directors to destroy such cancelled bonds and to enter upon 
_ their records a statement giving the dates, serial numbers and amounts of the bonds so destroyed. 


History: Laws 1929, ch. 76, § 16; C.S. 1929, § 73-716; 
Laws 1931, ch. 133, § 3; 1941 Comp., § 77-2416; 1953 
Comp., § 75-25-16; 1988, ch. 265, § 58. 

Cross references. — For authorization of bondholders 
to appoint a director, see 73-13-7 NMSA 1978. 

The 1983 amendment, effective April 7, 1983, added 
the section heading; in the second paragraph, deleted 
"bear such. rate of,interest not,exceeding six percentum 
(6). per annum and" following "time or times and" and 
"and have annexed interest coupons" following "in the 
same manner" in the second sentence, substituted "the is- 


approved interest” in the third sentence and deleted "at 
not less than eighty-five (85) percent of their face value" 
following "original issue of bonds" in the last sentence and 
"at a price not exceeding par and accrued interest" at the 
end of the last sentence; and made minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L:R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 67. 
94:C.J.S. Waters § 322. 


sue" for "such issue at any price not exceeding par and 


73-12-17. How revenue raised to pay bonds; service charges within 
district to be uniform; may use highways. 


Said bonds, and the interest thereon, shall be paid by revenue derived from an annual assess- 
ment upon the real property within the district and such’real property shall be and remain liable 
to be assessed and taxed for such payments as herein provided. 

Provided that any revenue derived by the district on account of the service charge over and above 
the amounts required for maintenance and operation of power plant or plants, ditches, canals and 
general overhead expenses of the district shall be considered "surplus" and covered into the bond 
fund of the district, and in the succeeding year the board of directors in making up an estimate of 
assessments to meet the interest on such bonds or the principal on such bonds as may become pay- 
able in such year shall take into account the money in said bond fund derived from such "surplus." 

The service charges to the electors within the district shall be uniform. The primary object of 
the ‘district being, the providing of power or fuel for pumping for irrigation purposes and it shall 
not be lawful to extend such service to points outside of such district except there be a surplus of 
power over and above the needs for irrigation purposes and other purposes within the district, but 
the board of directors are authorized to make reasonable contracts with the state of New Mexico, 
cities and towns, or other municipal corporations of said state and with other persons and corpora- 
tions to supply such surplus power, if any, or to carry out the construction plans or other plans of 
organization of the district. Any district organized under this act [73-12-1 through 73-12-57 NMSA 
1978] shall have the use of public highways, roads, streets and alleys in or outside such district to 
the extent needed to transmit power or fuel into the district, but such use shall be subject to the 
primary use of the public to such highways, streets and alleys and shall be under such reasonable 
conditions and restrictions as may be made by the board of county commissioners in the county in 
which the same are situated or of the board of trustees or of the city council of such towns and cit- 
ies in which the same are situated. The said board of directors shall have power to construct, oper- 
ate, lease and control plants for the generation, distribution, sale, lease and use of electric energy 
and to construct, operate, lease and control pipelines for the transmission of oil or gas to'be used in 
connection with the purposes for which such district is organized. 


History: Laws 1929, ch. 76, § 17; C.S. 1929, § 73-717; 
1941 Comp., § 77-2417; 1953 Comp., § 75-25-17. 

Cross references, — For excavation damage to under- 
ground utility lines, see 62-14-1 NMSA 1978 et seq. 


ANNOTATIONS 


_ Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 68. 
94 C.J.S. Waters § 330. 
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73-12-18. Certifying requirements to board of county commissioners 
each year; county commissioners may act [; duties of 
county treasurer; delinquent accounts; special assessments; 
disbursements] | 


‘It shall be the duty of the board of directors of the district, on or before September first of each 
year, to determine the amounts of money required to meet the obligations and the maintenance, 
operating and current expenses of the district for the ensuing fiscal year, and such additional 
sums as may be necessary to meet any deficiency for payment of such obligations and expenses 
theretofore incurred, and to certify the same to the board of county commissioners. Such certificate © 
shall specify the sum required for each of the purposes therein mentioned. The county treasurer 
shall distribute the proceeds of the taxes levied by the board of county commissioners. under this 
act [73-12-1 through 73-12-57 NMSA 1978] to the credit‘of the separate funds in proportion to the 
sums specified in said certificate, among which shall be a bond fund for payment of interest and 
sinking fund or [for] principal of outstanding bonds of the district, and a power and water fund out 
of which to pay the annual water rentals or charges for water purchased or contracted for by the 
district from any other district, person or corporation, and to pay for power or fuel contracted for. 
by the district and to pay costs of service, operation, maintenance ane taxes on papier power sold, 
as hereinafter provided. 

If at the time of making and filing the certificate mentioned above there should be due the dis- 
trict, from.a landowner within the district, or an agent or lessee of such landowner, any bill for 
services rendered or for money advanced on account of guarantees furnished by the district, it 
shall be the duty of the said board of directors to make a list of such delinquent accounts showing 
the name of the owner of the land and the legal description of the land to which service was ren- 
dered, the amount due and delinquent and they shall certify this list to the county assessor who 
shall place the same on the tax rolls as a special assessment against the particular piece of land 
to which the service was rendered, Such assessments, when entered on the tax roll shall have the 
same force and effect as other assessments, and shall constitute a lien on such land. 

It shall be unlawful to transfer any money from;either the bond fund or.the power.and water 
fund, or to use the money therein for any other purposes so:long as any obligations of the district, 
which should be paid out of such funds, respectively remain unpaid. 

The county treasurer is authorized to pay out of. said bond fund any matured bond or coupon of 
the district, and to pay out of the power and water, fund any charges or rentals for power or water 
due by the district and unpaid, without warrant signed by the president and secretary of the dis- 
trict in any case where the district officers neglect or refuse to issue such warrants in time to meet 
such obligations when due, |, 

Should the board of directors fail to certify the amount so needed or should the amount certified 
to the board of. county commissioners be, in the judgment of such board, of county commissioners, 
insufficient to meet such obligations, then, in that event, the board of county commissioners shall 
determine the amount of money required to meet such obligations and fix the rate per acre or levy 
taxes to provide such amount of money. 


History: Laws 1929, ch. 76, § 18; C.S. 1929, § 73-718; ANNOTATIONS 
1941 Comp., § 77-2418; 1953 Comp., § 75-25-18. | 


it 


Am, Jur. 2d, A.L.R. and C.J.S, references, — 45 Am, 
_ dur, 2d Irrigation § 61. ; 
94 C.J.S. Waters § 320. 


73-12-19. Duties of county assessor. | | | bite 


It shall be the duty of the county assessor of any county embracing the whole or a part of any 
irrigation district: to assess and enter upon his tax roll each year the name of the owner and the 
description, and area of, each tract of land in said district in said county subject to taxation under 
this act [73-12-1 through 73-12-57 NMSA 1978], and to deliver a certified list thereof to the county 
commissioners of said county and to transmit a like certified list to the county commissioners of 
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the county in which the office of said district:is located; and upon receipt by such assessor of the 
notice from the county commissioners of the levies to be made as hereinafter provided, he shall 
extend the same upon his tax roll tobe collected in the: same manner'as other taxes; provided, that 
in no case shall any land be taxed for any purpose under this act which from any natural cause 
cannot be irrigated by the irrigation system of said district, or is incapable of cultivation: provided 
further, that such exception from taxation shallnot apply to ‘any land until the same shall have 
been excluded for that purpose by order of the board of'directors in a proper proceeding as pro- 
vided by this act and after a certified copy of such order shall have been filed for record in the office 
of the eae clerk of the county wherein such lands are situate. 


History: Laws 1929, ch. 76, § 19; C.S, 1929, § 73-719; |. Cross references, — For property taxation, see 7-35-1 
1941 Comp., § 77-2419; 1953 Comp., § 75-25-19. to 7-35-10, 7-36-1 to 7-86-33, 7-37-1 to 7-37-8, 7-38-1 to 
é 7-38-93 NMSA 1978. 


2) 


73-12-20. Board of county commissioners to fix rate per-acre levy. 


It shall be the duty of the county commissioners of the county in which is located the office of 
any irrigation district, immediately upon receipt of the said certified list of the lands in said dis- 
trict subject to tax hereunder, and upon the receipt of the certificate of the said board of directors 
certifying the total amount of money required to be raised as herein provided to fix the rate per 
acre of levy necessary to provide said amount of money, and to fix the rate per acre necessary to 
provide the amount of money required to pay the interest and principal of the bonds of said dis- 
trict as the same shall become due; also to fix the rate per acre necessary to provide the amount 
of money required for any other purposes as in this act [73-12-1 through 73-12-57 NMSA 1978] 
provided, and which are to be raised by the levy of taxes upon the lands of said district; and to cer- 
tify said respective levies to the county commissioners of each other county embracing any portion 
of said district. The rate of levy, necessary, to raise the required amount of money for said district 
shall be increased fifteen percent to cover delinquencies. For the purpose of said district, it shall be 
the duty of the county commissioners of each county; in which any irrigation district is located in 
whole or in part, at the time of making levy for county. purposes, to make a levy, as above provided, 
upon all lands in said district within their respective counties aubiect, to taxation under this act 
and to deliver a notice to the county assessor thereof. — 


History: Laws 1929, ch. 76, § 20; C.S, 1929, § 73-720; | _ANNOTATIONS 


° a H 5 Cc ° 5-25-20. 
ery Cy tol pt a Poste : i ; Ae. ails 2d, AL. R. and. C.J.S. references. — 45 Am. 
Jur. 2d Irrigation §§ 70 to 72. 
94 C.J:S. Waters §§ 332 to 334. 


73-12-21. Duties of county treasurer. 


The county treasurer of the county in which is located the office of any irrigation district, shall 
be and is hereby constituted ex-officio district treasurer of said district, and said county treasurer 
shall be liable upon his official bond and to indictment and criminal prosecution, for malfeasance, 
misfeasance or failure to perform any duty herein prescribed as county treasurer or district trea- 
surer, as is provided by law. in other cases as county treasurer. Said, treasurer shall receive and 
receipt for all moneys belonging to said district. It shall be the duty of the county treasurer in 
each county in which any irrigation district is located, in whole or in part, to collect and receipt 
for all taxes levied as herein provided, in the same manner and at the same time as is required 
in the receipt for and collection of taxes upon real estate for county purposes; provided, that such 
county treasurer shall receive in payment of the district bond fund taxes above mentioned for the 
year in which said taxes were levied, interest coupons or bonds issued by said irrigation districts 
maturing within said year, the same as so much lawful money of the United States, if such interest 
coupons do not exceed the amount of district bond fund taxes which the person tendering the same 
owes. The county treasurer of each county comprising a portion only of any irrigation district, 
excepting the county treasurer of the county in which the office of said district is located, on the 
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first Monday of every month, shall remit to the district treasurer aforesaid all moneys, bonds and 
coupons theretofore collected or received by him on account of said district. Every county treasurer 
shall keep a bond fund account:and a general fund account. The bond fund shall consist of.all:mon- 
eys received on account of interest and principal ofthe bonds issued by said district, said accounts 
for interest and principal each to be kept separate. The general fund shall consist of all moneys 
received. The district treasurer aforesaid shall pay out of said bond fund, when due, the interest 
and principal of the bonds of said district, at:the time and at'the place specified in said bonds, and 
shall pay out of said general fund only. upon warrants signed by the president and countersigned 
by the secretary of said district, as herein provided. The district treasurer, on the fifteenth day of 
each month shall report to the board of directors of said district the amount of money in his hands 
to the credit of the respective funds above provided. All such district. taxes collected and paid to 
the county treasurers as aforesaid shall be received by said treasurers in their official capacity and 
they shall be responsible for the safekeeping, disbursement and payment thereof the same as for 
other moneys collected by them as such treasurers; provided, said county treasurer shall not re- 
ceive any commission for the collection of said district taxes or any extra compensation for acting 
as such district treasurer other than the regular salary as such county treasurer but the district 
may pay to such treasurer for clerical assistance a sum not to exceed twenty dollars ($20.00) per 
month for each five thousand acres or major fraction thereof in such district. 


History: Laws 1929, ch. 76, § 21; C.S. 1929, § 73-721; 
1941 Comp., § 77-2421; 19538 Comp., § 75-25-21. 


73-12-22. Revenue laws of state to govern; may refuse service to 
delinquents. 


The revenue laws of this state for the assessment, levying and collection of taxes on real estate 
for county purposes, except as herein modified, shall be applicable for the purposes, of this act 
[73-12-1 through 73-12-57 NMSA 1978], including the enforcement of penalties and forfeitures 
for delinquent taxes. All interest that may be collected on delinquent taxes levied and assessed 
for district purposes under the provisions of Chapter 41, Laws of 1919, and all interest from that 
source in hands of county treasurers shall be credited to the several district funds i in proportion to 
the amounts thereof as certified by the board of directors of such district. 

In addition to such penalties and forfeitures the board of directors of each district is hereby 
authorized to refuse during any current year, to deliver water from the canals and reservoirs of 
the district, or purchased from any other district, person or corporation, to any land for irrigation 
thereof or domestic use thereon, so long as any taxes assessed and levied for district purposes 
against such land, or any interest, cost or penalties accrued thereon, are due, delinquent and un- 
paid. 

In case the lists or certificates in this act required to be made as the basis for the tax levy for 
district purposes shall not be made within the time in this act prescribed, or in case such levy is 
not made or certified by the board of county commissioners before the tax roll is made up for any 
year, such lists and certificates shall nevertheless be made and such levy made and extended on 
the tax roll with the same effect as if made within the time prescribed by law. It shall be the duty 
of the board of directors to purchase in the name of such district any property which may be sold 
for delinquent taxes under this act, and said board is authorized to take title to such land in the 
name of the district, and to sell and convey the same when it has acquired title thereto, ata price 
not Tess than the taxes, penalty and interest accrued thereon. 


History: Laws 1929, ch. 76, § 22; C.S. 1929, § 73-722; ANNOTATIONS © 


1941 Comp., §:77-2422; 1958 Comp., § 75-25-22. 

Compiler's notes. — For the provisions of Laws 1919, Am. Jur. 2d, A.L.R. and C.J. S. references. — 45 Am. 
ch, 41, see 73-9-1 to 73-9-6, 73-9-8, 73-9-10 to 73-9-19, 73- Jur, 2d Irrigation § 72. 
9-22, 73-9-24, 73-9-26 to 73-9-62 NMSA 1978. . 94 C.J.S. Waters § 332, 


Cross references. — For collection of real estate taxes, 
see 7-35-1 to 7-35-10, 7-36-1 to 7-36-33, 7-37-1 to 7-37-8, 
7-38-1 to 7-38-93 NMSA 1978. 
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73-12-23. Construction and material contracts to be let to lowest 
bidder. | , WO 


_ After adopting a medi for the iearitttetiesivit of power rerictr: transmission lines, pipelines; bbls 
reservoirs-and works, the board of directors shall give notice, by publication thereof, not less than 
twenty days in a newspaper published in each of the counties into which any such irrigation dis- 
trict:extends, provided a newspaper is published therein; and'in such other newspapers as they 
may deem advisable, calling for bids for the construction of said work or any portion thereof; if less 
than the whole work is advertised, then the portion so advertised must be particularly described 
in such notice; said notice shall set forth that plans and specifications can be seen at the office of 
the board, and that the board willreceive sealed proposals therefor, and’ that the contract will be 
let to the lowest responsible bidder, stating the time and the place for opening the proposals, which 
at said time and place shall be opened in public, and as soon as convenient thereafter the board 
shall let said work, either in portions or as a whole, to the lowest responsible bidder, or they may 
reject any or all bids and readvertise for proposals or may proceed to construct the work ‘under 
their own superintendence. 

Contracts for the purchase of material shall be awarded to the lowest responsible bidder. The 
person or persons to whom a contract may be awarded shall enter into a bond with good and suffi- 
cient sureties, to be approved by the board, payable to said district for its use, for not less than ten 
percent of the amount of the contract price, conditioned for the faithful performance of said con- 
tract. The work shall be done under the direction and to the satisfaction of the engineer in charge 
oe to the approval of the board. iD i 


History: Laws 1929, ch: 76; § 23; C.S. 1929, § 73-723; ANNOTATIONS 
BIBI OM Bo 8 Tega APES, Comin bth A5r23, Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


Jur. 2d Irrigation § 92, 


73-12-24, Payment of claim; when warrants to issue; claims to be 
verified; record to be kept. 


No claims shall be paid by the district treasurer until the same shall have been allowed by the 
board, and only upon warrants signed by the president and countersigned by the secretary, which 
warrants shall state the date authorized by the board and for what purpose; provided, no warrant 
shall be issued or obligation incurred unless the district treasurer has sufficient funds on hand to 
pay such warrant when it is presented for payment. All claims against the district shall be veri- 
fied and the secretary of the district is hereby authorized and empowered to administer oath to 
the parties verifying-said claims, the same. as.the.county clerk. or a notary public, might do. The 
district treasurer shall keep a register in which he shall enter each warrant as issued and as pre- 
sented for payment showing the date and amount of such warrant, to whom payable, the date of 
the presentation for payment, the date of payment and all-warrants shall be paid in the order of 
their presentation for payment to the district treasurer. All warrants shall be drawn A payable to the 
claimant or-bearer, the same as county warrants. 


History: Laws 1929, ch. 76,8 24; C.S. 1929, § 73-724; ANNOTATIONS 


TPA} Comp» t bk Dine 1058 FomRs a eatag atcha Am. Jur. 2d, A.L.R: and C.J.S. references. — 45 Am. 
rf i) Jur, 2d Irrigation § 66. 


73-12-25. [Service charges to pay bysendeian and nbarnteninhedt tax levy; 
employment of electrician or mechanic. | 
For the purpose of defraying the expenses of the organization of the district and the care, opera- 
tion, management, repair and improvements of all canals, ditches, reservoirs, water wells, power 


plants, electrical motors, engines, power plants, transmission lines, pipelines and other works in- 
cluding drainage works and including salaries of officers and employees and for rental of [or] 


591 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-12-26 SPECIAL DISTRICTS 73-12-27 


charges for water, power or fuel supplied to said district under any contract:-with owners of other 
irrigation works or power plants, or transmission lines or pipelines, the board may fix rates of tolls 
and charges and collect the same of all persons using such canals, ditches, water for irrigation or 
power or fuel for irrigation, or other purposes, or may provide in:whole or in part payment of such 
expenditures by levy of taxes therefor, as hereinbefore provided, or by. both tolls and taxes. In case 
the money raised be insufficient and in:'case bonds be unavailable for the construction or comple- 
tion of any works in accordance with plans adopted, it shall be the duty: of the board of directors to 
provide for the completion by causing the levy ofa tax therefor in the same manner in which levy 
of taxes is made for the other purposes provided for in this act [73-12-1 through 73-12-57 NMSA 
1978]. rhs 

The board of directors may employ an expert electrician or nikearee to keep all electrical mo- 
tors, engines and pumps and other service giao in good repair, so as to produce the maximum 
FBiajabiay ) 


History: Laws 1929, ch. 76, § 25; C.S. 1929, § 73-725; ANNOTATIONS : 
Laws 1931, ch. 138, § 4; 1941 Comp., § 77-2425; 1953 Am: Jur 2d; AdaR aid CLUS Re SteRsCaN — 45 Am, 


le —! 2 e 
Comp., § 75-25-25 Jur, 2d Irrigation § 70. 
94 C.J.S, Waters § 332. 


73-12-26. Right of eminent doitaini 


The board of directors shall have the power to construct the said works across any stream of 
water, watercourse, street, avenue, highway, railway, canal, ditch or flume which the route of said 
canal or canals, power, transmission or pipelines may intersect or cross; and if said board and 
the owners or controllers,of the property so.to be crossed cannot agree on the amount to be paid 
therefor, or as to the points or the matter of said crossings, the same shall be ascertained and de- 
termined in all respects as is provided by law in respect to the taking of land for public uses. The 
right-of-way is hereby granted to locate, construct and maintain said works or reservoirs,, over, 
through or upon any of the lands which are now, or may be the property of the state. 


History: Laws 1929, ch. 76, § 26; C.S. 1929, § 73-726; ANNOTATIONS 


1941 Comp., § 77-2426; 1953 Comp., § 75-25-26. 
Cross sadiiabeal ss For eminent atdalis see 42A-1-1 Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


NMSA 1978 et seq. Jur, 2d Irrigation § 89. 
For bridges over road crossings, see 67-7-9 and 7-8-9 Eminent-domain for water power, combination of (bg 
NMSA 1978. and private purposes, 53 A.L.R, 9 
94 C.J.S. Waters § 315. 


73-12-27. Compensation of board; members may Hot be interested i in 
any contract. 


The board of directors shall each receive compensation at the rate of two and one-half dollars 
($2.50) per day while attending meetings, and their actual and necessary expenses while engaged 
in official business. The salary of the secretary shall not exceed eight hundred dollars ($800) per 
annum. No director or any officer named in this act [73-12-1 through 73-12-57 NMSA 1978] shall, 
in any manner, be interested, directly or indirectly, in any contract awarded or'to be awarded by 
the board, or.in the profits to be derived therefrom; nor shall such director or officer receive any 
bonus, gratuity or bribe; and for any violation of this provision any such director or officer shall be 
deemed guilty of a felony, and upon conviction thereof shall forfeit his office, and be punished by a 
fine not exceeding five hundred dollars ($500) or. bY, imprisonment i in the penitentiary not exceed- 
ing five years nor less than one year. 


History: Laws 1929, ch. 76, § 27; C.S. 1929, § 73-727; 
1941 Comp., § 77-2427; 1953 Comp., § 75-25-27. 
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73-12-28. Board of directors have no power to incur debt other than 
provided in this act. 


The board of directors, or other officers of the district, shall have no power to incur any debt or 
liability whatever either by issuing bonds or otherwise, in excess of the express provisions of this 
act [73-12-1 through 73-12-57 NMSA‘1978}, and any debt or liability incurred in excess of such 
express provisions shall be and remain absolutely void. 


History: Laws 1929, ch. 76, § 28; C.S. 1929, § ‘73-728; ANNOTATIONS 


1941 C ., § 77-2428; 1953 C + § 75-25-28, |, 
ga Sepp S TAr2Bi28 Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 65. 
94 C.J.S. Waters § 318. 


73-12-29. Manner of distribution of power or water. 


In case the volume of water in any canal, reservoir or other works or in case the volume of power 
or fuel in any district shall not be sufficient to supply the continual wants of the entire district and 
all lands susceptible.of irrigation therein, then it shall be the duty of the board. of directors to dis- 
tribute all available water, power or fuel upon certain or alternate days to different users or locali- 
ties, as they may in their judgment think best, for the interest of all parties concerned, provided, 
however, that power or fuel for the production of power shall be first served to the fullest extent 
practicable for use in pumping of water for irrigation, ; 


History: Laws 1929, ch. 76, § 29; C.S. 1929, § 73-729; ANNOTATIONS 


1941 C ., § 77-2429; Cc + § 75-25-29. 
Cagis 4 Str i _. Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
Jur, 2d Irrigation § 49. 
94 C.J.S. Waters § 314. 


73-12-30. Prior water rights not affected. 


Nothing herein contained shall be deemed to authorize any person to divert the waters of any 
river, creek, stream, canal or reservoir to the detriment of any person having a prior right to the 
waters of such river, creek, stream, canal or reservoir. 


History: Laws 1929, ch. 76, § 30; C.S. 1929, § 73-730; . 
1941 Comp., § 77-2430; 1953 Comp., § 75-25-30. 


73-12-31. Boundaries may be changed, but such change shall not affect 
obligations incurred. 


The boundaries of any irrigation district now or hereafter organized under the provisions of this 
act [73-12-1 through 73-12-57 NMSA 1978], may be changed in the manner herein prescribed; 
but such change of the boundaries of the district shall not impair or affect its organization, or its 
rights in or to property or any of its rights or privileges of whatsoever kind or nature, nor shall it 
affect, impair or discharge any contract, obligation, lien or charge for or upon which it or the owner 
of lands therein were or might become liable or chargeable had such change of its boundaries not 
been made. 


History: Laws 1929, ch. 76, § 31; C.S. 1929, § 73-731; _ _. ANNOTATIONS 
ao SE fad! Ar A RS 2 ee ae Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


Jur. 2d Irrigation § 60. 
94 C.J.S. Waters § 319. 
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73-12-32. Petition for inclusion of land. 3 Det 


The holder or holders of title, or evidence of title, or [of] any body of land adjacent to or situate 
within the boundaries of any irrigation district, may file with the.board of directors of said district 
a petition in writing, praying that such lands be included in such, district. The petition shall de- 
scribe the tracts, or body of land owned by the petitioners, but such*description need not be more 
particular than is required when such lands are entered by the county assessor in the assessment 
book. Such petition shall be deemed to give the assent of the petitioners to the inclusion of [in] 
such district of the lands described in the petition andsuch petition must be‘acknowledged in the 
same manner that conveyances of land are required to be acknowledged. 


History: Laws 1929, ch. 76, § 32; C.S. 1929, § 73-732; Cross references. — For acknowledgements, see 14- 
1941 Comp., § 77-2432; 1953 Comp., § 75-25-32. 14-1 to 14-14-11 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-12-33. Notice of application for inclusion of land to be published. 


The secretary of the board of directors shall cause notice of the filing of such petition to be 
given and published once a week for three successive weeks in a newspaper published in the 
county where the office of said board is situate, which notice shall state the filing of such peti- 
tion and the names of the petitioners; a description of the lands mentioned in the petition, and 
the prayer of said petitioners; giving notice to all persons interested, to appear at the office of 
said board at a time named in said notice, and show cause, in writing, if any they have, why the 
petition should not be granted. The time specified in the notice.at which it shall be required .to 
show cause shall be the regular meeting of the board next after the expiration of the time for the 
publication of the notice. The petitioner or petitioners shall advance to the secretary sufficient 
money to pay the estimated cost of all proceedings under such petition before the secretary shall 
be required to give such notice. 


History: Laws 1929, ch. 76, § 33; C.S. 1929, § 73-733; Cross B eemenes — For notice by ads Gost 2 see 14- 
1941 Comp., § 77-2433; 1953 Comp., § 75-25-33.- 11- t NMSA ashi et § wi sak 


73-12-34, Hearing on petition for inclusion ag land. 


The board of directors, at the time and place mentioned in said notice, or at such time or times to 
which the hearing of such petition may be adjourned, shall proceed to hear the petition, and all ob- 
jections thereto, presented in writing by any person showing cause as aforesaid why said petition 
should not be granted. The failure of any person interested to show cause, in writing, as aforesaid, 
shall be deemed and taken as an assent on his part to the inclusion of'such lands in said district 
as prayed for in said petition. 


History: Laws 1929, ch. 76, § 34; C.S. 1929, § 73-734; 
1941 Comp., § 77-2484; 1953 Comp., § 75-25-34. 


73-12-85. Terms on which lands may be included. 


The board of directors to whom such petition is presented may require as a condition precedent 
to the granting of the same that the petitioners shall severally pay to such district such respective 
sums, as nearly as the same can be estimated by the board, as said petitioners or their grantors 
would have been required to pay for their pro rata share of all bonds and the interest thereon 
which may have previously thereto be [been] issued by said district had such lands been included 
in such district at the time the same was originally formed or when said bonds were so issued; and 
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said board may require such petitioners to pay for such further sums as the board may deem just 
on account of irrigation works or water rights paid for otherwise than by issue of bonds. 


History: Laws 1929, ch. 76, § 35; C.S. 1929, § 73-735; 
1941 Comp., § 77-2485; 1953 Comp., § 75-25-35. 


73-12-36. Action of board on petition to include land; order describing 
new boundaries; electors may protest. 


The board of directors if they deem it not for the best interests of the district to include therein 
the lands mentioned in the petition, shall by order reject the said petition, but if they deem it for 
the best interests of the district that said lands be included the board may order that the district 
be so changed as to include therein the lands mentioned in the said petition. The order shall de- 
scribe the entire boundaries of the district with the lands so included, if the district boundaries be 
changed thereby, and for that purpose the board may cause a survey to be made of such portion 
of such boundaries as may be deemed necessary; provided, if within thirty days from the making 
of such order a majority of the qualified electors of the district protest in writing to said board 
against the inclusion of such lands, in said district, said order shall be held for peste and said 
lands shall not be included therein. 


History: Laws 1929, ch. 76, § 36; C.S. 1929, § 73-736; 
1941 Comp., § 77-2436; 1953 Comp., § 75-25-36. 


73-12-37. Board to transmit order and plat of new boundaries to county 
clerk. 


Upon the allowance of such petition and in case no protest has been filed with the board within 
thirty days after the entry of said order as aforesaid, a certified copy of the order of the board of 
directors making such change, and a plat of such district showing such change, certified by the 
president and secretary, shall be filed for record in the office of the county clerk of each county in 
which are situate any of the lands of the district, and the district shall remain an irrigation dis- 
trict as fully to all intents and purposes as if the lands which are included in the district by the 
change aforesaid had been included therein at the organization of the district; and said district as 

so changed and all the lands therein shall be liable for all existing obligations and indebtedness of 
the organized district. 

Upon the filing of the order and the plat, as herein mentioned, copies thereof, certified by said 
county clerk, shall be admissible in evidence to prove the inclusion of said lands in said district. 


History: Laws 1929, ch. 76, § 37; C.S. 1929, § 73-737; 
1941 Comp., § 77-2437; 1953 Comp., § 75-25-37. 


73-12-38. Authority to sign petition of protest. 


A guardian, conseryator or personal representative of an estate, who is appointed as such under 
the laws of this state, and who, as such guardian, conservator or personal representative is enti- 
tled to the possession of the lands belonging to the estate which he represents, may on behalf of his 
ward or the estate which he represents, upon being thereunto authorized by the proper court, sign 
any petition or protest in this act [73-12-1 through 73-12-57 NMSA 1978] mentioned, and may 
show cause, as in this act mentioned, why the boundaries of the district should not be changed or 
additional lands included therein. 


History: Laws 1929, ch. 76, § 38; C.S, 1929, § 73-738; 
1941 Comp., § 77-2438; 1953 ‘Comp. -, § 75-25-38; Laws 
1975, ch. 257, § 8-131. 
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73-12-39. Board may redivide district for election purposes [after 
inclusion of land]. 


In case of the inclusion of any lands within any district by proceedings under this act [73-12-1 
through 73-12-57 NMSA 1978] the board of directors, shall, if they deem necessary, at least thirty 
days prior to the next succeeding regular election, make an order redividing such district into 
three divisions, as nearly equal in size.as may be practicable, and one director shall thereafter be 
elected for each division as hereinbefore provided. 


‘History: Laws 1929, ch. 76, § 39; C.S, 1929, § 78-789; 
1941 Comp. -« § 77-2439; 1953 Comp., § 1: 25-39. 


73-12-40. Land may be excluded from district. 


Any tract of land included within the boundaries of any such district, at or after its organization 
under the provisions of this act [73-12-1, through 73-12-57 NMSA 1978], may be excluded there- 
from, in the manner herein prescribed, but such exclusion of land from the district shall not impair 
or affect its organization, or its rights in or to property or any of its rights or privileges of whatever 
kind or nature; nor shall such exclusion affect, impair or discharge any contract, obligation, lien 
or charge for or upon which the district or the land so excluded is liable or chargeable, at the time 
such land is excluded from the district. 


History: Laws 1929, ch. 76, § 40; C.S, 1929, § 73-740; 
1941 Comp., § 77-2440; 1953 Comp., § 75-25-40. 


73-12-41. Owner shall file petition for exclusion. 


The owner or owners in fee of any lands constituting a portion of any irrigation district may file 
with the board of directors of the district, a petition praying that such lands may be excluded and 
taken from said district. The petition shall describe the lands which the petitioners desire to have 
excluded, but the description of such lands need not be more particular than required when lands 
are entered in the assessment book by the county assessor. Such petition must be acknowledged in 
the same manner and form as is required in case of a conveyance of land. 


‘ History: Laws 1929, ch. 76, § 41; C.S. 1929, § 73-741; Cross references. — For acknowledgements, see 4. 
1941 Comp., § 77-2441; 1958 Comp., § 75-25-41. 14-1 to 14-14-11 NMSA 1978. 


73-12-42. Publish notice of petition for exclusion. 


The secretary of the board of directors shall cause a notice of the filing of such petition to be pub- 
lished for at least three weeks in some newspaper published in the county where the office of the 
board of directors is situated, and if any portion of said district lie within another county or coun- 
ties, then said notice shall be so published in a newspaper published within each of said counties. 
The notice shall state the filing of such petition, the names of the petitioners, description of the 
lands mentioned in said petition and the prayer of said petitioners; and it shall notify all persons 
interested to appear at the office of said board at a time named in said notice, and show cause in 
writing, if any they have, why said petition should not be granted. The time to be specified in the 
notice at which they shall be required to show cause shall be the regular meeting of the board next 
after the expiration of the time for the publication of the notice. The petitioner or petitioners shall 
advance to the secretary sufficient money to pay the estimated cost of all proceedings under such 
petition before the secretary shall give such notice. 


History: Laws 1929, ch. 76, § 42; C.S. 1929, § 73-742; Cross references. — For notice by publication, see ae 
1941 Comp., § 77-2442; 1953 Comp., § 75-25-42. 11-1 NMSA 1978 et seq. ) 
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73-12-43. Board shall consider petition for exclusion. 


The board of directors at the time and place mentioned in the notice, or at the time or times to 
which the hearing of said petition may be adjourned, shall proceed to hear the petition and all ob- 
jections thereto presented in writing by any person showing cause as aforesaid why the prayer of 
said petition should not be granted. The filing of such petition with such board, as aforesaid, shall 
be deemed and taken as an assent by each and all of such petitioners, to the exclusion from such 
district. of the lands mentioned in the petition, or any part thereof. 


History: Laws 1929, ch. 76, § 43; C.S. 1929, § 73-743; 
1941 Comp., § 77-2443; 1953 Comp., § 75-25-43. 


73-12-44. Board shall act on petition for exclusion. 


The board of directors, if they deem it not for the best interest of the district, that the lands 
mentioned in the petition or any portion thereof should be excluded from said district shall order 
that said petition be denied; but if they deem it for the best interest of the district that the lands 
mentioned in the petition, or some portion thereof, be excluded from the district, and if there are 
no outstanding bonds of the district, then the board may order the lands mentioned in the petition, 
or some defined portion thereof, to be,excluded from the district; provided, if within thirty days 
from the making of such order a majority of the qualified electors of the district protest in writing 
to said board against the exclusion of such lands from said district, said order shall be held for 
naught and such lands shall not be excluded therefrom. 


History: Laws 1929, ch. 76, § 44; C.S. 1929, § 73-744; 
1941 Comp., § 77-2444; 1958 Comp., § 75-25-44. 


t 


73-12-45. Order making change and plat to be transmitted to county 
clerk. 


Upon, the allowance of such petition and in case no protest has been filed with the board within 
thirty days after the entry of said order as aforesaid, a certified copy of the order of the board of 
directors making such change and a plat of such district showing such change, certified by the 
president and secretary, shall be filed for record in the office of the county clerk, of each county in 
which are situate any of the lands of the district, and the district shall remain an irrigation dis- 
trict as fully to all intents and purposes as if the lands which are excluded by the chenge aforesaid, 
had not been excluded therefrom. 


History: Laws 1929, ch. 76, § 45; C.S. 1929, § 73-745; 
1941 Comp., § 77-2445; 1953 Comp. + § 75-25-45. 


73-12-46. Board nabign redivide district.for election purposes after, 
exclusion of land]. 


At least thirty days before the next regular « Ben of such district the board of directors thereof, 
may, if they deem it necessary, make an order redividing said district into three divisions, as nearly 
equal in size as practicable, and one director shall be elected for each division as hereinbefore pro- 
vided. 


History: Laws 1929, on 76, § 46; C. Ss. 1929, § 73+ 746; 
1941 Comp., § 77- raees 1958 Comp. +» § 75-25 46, 
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73-12-47 SPECIAL DISTRICTS 73-12-49 


73-12-47. Supervision of electrical and mechanical appliances; 
schedules for use of power; regulations of quantity of water 
to be pumped. 


The board may employ a competent engineer or mechanic whose duty it shall be 'to supervise the 
operation and maintenance of all power plants, transmission lines, motors, engines, pumps and all 
electrical and mechanical appliances installed by the district and may, through such engineer or 
otherwise, provide engineering, electrical, mechanical, irrigation and agricultural assistance and 
instruction to owners of lands within the district. 

The board shall in its printed rules relating to the service provide schedules for irrigation by the 
several owners of land so as to evenly and equitably distribute the power-load and may establish 
rules as to the amount of water to be pumped from each of such wells in conjunction with any state 
authority that may now or later be vested with jurisdiction of the appropriation of water from 
subsurface streams or reservoirs, in order to control, as far as practicable, the water level of such 
subsurface streams or reservoirs, and to avoid excessive pumping which might increase the pump- 
ing cost beyond the point of efficiency. | 

Said board shall also have the jurisdiction and authority to stop the waste of water in such dis- 
trict. The board may refuse service to owners of land unless and until such owners conform to such 
rules so established by the board in their use of such power and water. 

All such rules must be reasonable and are subject to correction by action i any person affected 
thereby in the district court. 


History: Laws 1929, ch. 76, § 47; C.S. 1929, § 73-747; ANNOTATIONS 
1941 Comp., § 77-2447; 1953 Comp., § 75-25-47. 

Effective dates. — Laws 1929, ch. 76, contained no ef- Am. Jur. 2d, A.L.R, and C.J.S. references. — 45 Am. 
fective date provision, but was enacted at a session which dur. 2d Irrigation §§52, 53. 
adjourned on March 9, 1929. See N.M. Const., art. IV, § 23. 94 C.J.S. Waters § 321. 


73-12-48. District shall pay tax on gross revenue derived from sales of | 
surplus power. 


Any district organized under the provisions of this act [73-12-1 through 73-12-57 NMSA 1978] 
shall be taxed in the sum of four percent (4%) of the gross revenue derived from the sale of surplus 
power, which amount shall be paid into the county treasury of the county in which such district i is 
organized to the credit of the county road fund. 


History: Laws 1929, ch. 76, § 48; C.S. 1929, § 73-748; 
1941 Comp., § 77-2448; 1953 Comp., § 75-25-48. 


73-12-49. Petition for dissolution of district; election thereon. 


Whenever a majority of the resident freeholders, representing a majority of the number of acres 
of the land included in any irrigation district organized or hereafter to be organized under this act 
(73-12-1 through 73-12-57 NMSA 1978], shall petition the board of directors to call a special elec- 
tion for the purpose of submitting to the qualified electors of said irrigation district a proposition 
to vote on the question of dissolution of said irrigation district, setting forth in said petition that 
all obligations, bills and claims of every nature whatsoever have been fully satisfied and paid, it 
shall be the duty of said directors, if they shall be satisfied that all obligations, claims and bills 
have been fully satisfied, to call an election, setting forth the object of the said election, and to 
cause notice of said election to be published in some newspaper in each of the counties in which 
any part of said district is located, for a period of thirty (30) days next prior to said election, setting 
forth the time and place for holding said election in each of the voting precincts in said district. It 
shall also be the duty of the directors to prepare ballots to be used at said election on which shall 
be written or printed words: "For Dissolution - Yes," and "For Dissolution - No." 
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History: Laws 1929, ch. 76, § 49; C.S. 1929, § 73-749; ANNOTATIONS 
1941 Comp., § 77-2449; 1953 Comp., § 75-25-49. 

Effective dates: —“Tuws 1929, ch. 76, contained no ef- Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
fective date provision, but was enacted at a session which Jur. 2d Irrigation § 58. 
adjourned on March 9, 1929. See N.M. Const., art. IV, § 23. 94 C.J.S. Waters § 338. 


73-12-50. Vote on dissolution to be canvassed. 


The board of directors shall name a day for canvassing the vote, and if it shall appear that a 
majority of said ballots contain the words, "For Dissolution - Yes," then it shall be the duty of said 
board of directors to make and cause to be entered upon their records an order declaring said dis- 
trict to be dissolved and to certify a copy of said order to the county clerk of each county wherein 
any part of said district is situated. And clerks shall record all such certificates in the records of 
the respective counties. Should it appear that a majority of the votes cast at said election were "For 
Dissolution - No," then the board of directors shall declare the proposition lost and shall cause the 
result.to be made a part of the records of said irrigation district. 


History: Laws 1929, ch. 76, § 50; C.S. 1929, § 73-750; 
1941 Comp., § 77-2450; 1953 Comp., § 75-25-50. 


73-12-51. Confirmation proceedings may be brought. 


The board of directors of any irrigation district purporting to be organized under this act [73- 
12-1 through 73-12-57 NMSA 1978], may commence special proceeding [proceedings] in and by 
which the proceedings of said board and of the county commissioners for the organization of said 
district and for the authorizing of the issuance and sale of the bonds of said district, whether 
said bonds or any of them have or have not been sold or disposed of, may be judicially examined, 
determined, approved and confirmed, and the validity of said bonds determined, and in which 
proceedings there shall likewise be determined the question of benefits received by the land of any 
landowner owning land within said district, and as to whether or not such land of any such land- 
owner will receive benefits equivalent to the taxes which may be necessary to be levied against his 
lands in order to provide funds for the payment of the bonds of district, including the amounts to 
be levied thereon for the purpose of paying delinquencies, as provided in Section 20 of Chapter 41, 
Laws of 1919 [73-9-26 NMSA 1978], as amended by Section 3 of this act. 


History: Laws 1929, ch. 76, § 51; C.S. 1929, § 73-751; ANNOTATIONS 
1941 Comp., § 77-2451; 1953 Comp., § 75-25-51. 

Heacinteraninterigiy_ovliobestk died Dh bicabhoas _ Am, Jur. 2d, AL.R. and C.J.S. references. — 94 
inserted by the compiler and is not part of the law. C.J.S. Waters § 319., 


Compiler's notes. — "Section 3 of this act" refers to 
Laws 1927, ch. 148, § 8, which amended Laws 1919, ch. 41, 
§ 20, now compiled as 73-9-26 NMSA 1978. 


73-12-52. Petition to be filed in district court. 


The board of directors of the irrigation district shall file in the district court of the county in 
which the lands of the district, or some portion thereof, are situated, a petition stating briefly the 
facts concerning the organization of the district, a description of the boundaries of the district, 
the amount of the bond issue, the rate of interest, the series in which the bonds mature, the 
amount of the taxes necessary to be levied upon each acre of land in the district and the amount 
which may. be levied to cover delinquencies, and. praying that. the proceedings, including the 
question of benefits, may be examined, determined, approved and confirmed by the court. The 
petition shall state the facts showing the proceedings leading up to the issue of said bonds, but 
the petition need not state in detail the facts showing such organization or the election of said 
board of directors. . ) 
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78-12-53 ' SPECIAL DISTRICTS 78-12-55 


History: Laws 1929, ch. 76, § 52; C.S, 1929, § 73-752; ANNOTATIONS © 


Aen cheng wR TE Reg re NRL Er Am, Jur. 2d, A.L.R. and C.J8, references. — 94 
C.J.S. Waters § 319. 


73-12-53. Court to fix time for hearing and publish notice thereof. 


The court shall fix the time for the hearing of said petition and shall order the elarte of the 
court to give and publish a notice of the filing of such petition. The notice shall be published for 
three successive weeks in a newspaper published in the county where the office of the district is 
situated. The notice shall state the time and place fixed for the hearing of the petition and’the 
prayer of the petitioners, and that any person interested in the organization of said district or in 
the proceedings for the issue or sale of said:bonds, or the benefits received or the tax necessary to 
be levied, may on or before the day fixed for the hearing of said petition, demur to or answer said 
petition. The petition may be referred to and described in said notice:as the petition of the board of 
directors of ........ (giving its name), praying that the proceedings for the issue and sale of said 
bonds of said district and benefits received may be examined, determined, approved and confirmed 
by the court. 


History: Laws 1929, ch. 76, § 53; C.S. 1929, § 78-753; ANNOTATIONS 


1941 Comp., § 77-2453; 1953 Comp., § 75-25-53. L. 
Cross references. = Mor notied by. publication, see 14- Am. Jur, 2d, A.L.R, and C.J,S. references. — 94 


11-1 NMSA 1978 et seq. C.J.S, Waters § 319. 
For the abolition of demurrers, see Rule 1-007 C NMRA. 


73-12-54. Provisions of Civil Code shall apply; effect of findings of 
court. 


The provisions of the Code of Civil Procedure respecting the demurrer and answer to a verified 
complaint shall be applicable to a demurrer and answer to said petition. The person so demurring 
and answering said petition shall be the defendant to the special proceedings, and the board of di- 
rectors shall be the plaintiff. Every,material statement of the petition not specifically controverted 
by the answer shall, for the purpose of said special proceedings, be taken as true, and every person 
failing to answer the petition shall, in case said bonds are declared by the court to be valid and the 
benefits received equal to the taxes necessary to be levied, be estopped from thereafter questioning 
the legality of the organization of the district, that the benefits received equal the taxes necessary 
to be levied, or the validity of said bonds in any proceeding. The rules of pleading and practice 
relating to appeals and writs of error provided by the Code of Civil Procedure which are not incon- 
sistent with the provisions of this act [73-12-1 through 73-12-57 NMSA 1978] are ERE Se to the 
special proceedings herein provided for. 


History: Laws 1929, ch. 76, § 54; C.S. 1929, § 73-754; See Rule 1-001 NMRA and 38-1-1 and 38-1-2 NMSA 
1941 Comp., § 77-2454; 1953 Comp., § 75-25-54. 1978. For appeals in special statutory proceedings, see 
Compiler's notes. — The pleading and practices pro- Rule 12-601 NMRA, 
cedures referred to in this section have been superseded Cross references, — For abolition of demurrer, see 
by the Rules of Civil Procedure for District Courts, Rule 1-007 NMRA. 


73-12-55. The court's findings of fact dia conclusions of law; judgment » 
res judicata. ite 


Upon the hearing of such special pasvediiin ds the court shall find and determine whether the 
notice of the filing of the petition has been duly published for the time and in the manner in this 
act [73-12-1 through 73-12-57 NMSA 1978] prescribed, and shall have power ‘and jurisdiction 
to examine and determine the legality and validity of; and approve and confirm, each and all of 
the proceedings for the organization of said district, including the question of benefits received 
by each and every tract of land within said district, under the provisions of this act, from and 
including the petition for the organization of the district, and all other proceedings which may 
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affect the legality or validity of said bonds, the order of sale and the sale thereof, and benefits 
received by each and every tract of land within said district. The court may make a general order 
determining the question of benefits, except as to the issue raised by any landowner appear- 
ing, in which event there shall be a definite and specific finding as to benefits received by the 
land owned by such appearing landowner. The court in inquiring into the question of benefits 
received, the regularity, legality or correctness of said proceedings, must disregard any error, ir- 
regularity or omission, which does not affect the substantial rights of the parties to said special 
proceedings, or others whose rights or interests are involved in such proceedings. Upon issue 
joined the court shall hear the evidence, and the court may, by decree, determine the question of 
benefits and approve and confirm such proceedings in part, and disapprove and declare illegal o1 or 
invalid other or subsequent parts thereof. 

If the court finds that such proceedings have been legal and valid, and that the lands within 
said district will be benefited to an amount equal to the bonds proposed to be issued, and the tax 
necessary to be levied for. the payment thereof and delinquencies thereon, as in this act provided, 
it shall, by decree, approve and confirm the same and declare the tax to be levied andthe bonds 
issued and sold or to be issued or sold thereunder, to be valid. And if the court finds any part of 
such proceedings for the organization of the district, or for the levy of the tax, or for the issue and 
sale of bonds or other purposes of the district to be illegal, invalid or insufficient, it may direct such 
proceedings or action to be taken as will remedy the defects in the former proceedings. And upon 
presentation to the court of satisfactory evidence that such action or proceedings have been duly 
taken as directed the court may by its decree approve and confirm said proceedings and declare 
said bonds to be valid. The costs of the special proceedings may be allowed and apportioned be- 
tween the parties in the discretion of the court. 

The judgment or decree when finally made and entered shall be res judicata ' in all cases arising 
in connection with the organization of the district and the levy and collection of taxes for payment 
of the principal or interest of the bonds or of moneys due under contracts or obligations of the dis- 
trict, including the question of benefits received by each tract of land within said district. 


History: Laws 1929, ch. 76, § 55; C.S..1929, § 73-755; 
1941 Comp., § 77-2455; 1953 Comp., § 75-25-55. 


73-12-56. ["Electrical district" defined.] 


Whenever the words "........ Electrical District" are used in this act [73-12-1.through 73-12- 
57 NMSA 1978] it shall be held to mean and include only the lands described in the:official order 
establishing said district and the official order including additional lands therein, if any, on record 
in the office of the county clerk and property and rights acquired by the district. 


History: Laws 1929, ch. 76, § 56; C,S. 1929, § 73-756; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2456; 1953 Comp. » § 75-25-56. inserted by the compiler and is not part of the law. 


73-12-57. Provisions of Chapter 20, Acts of 1925,‘relating to certification 
board, shall apply to this act. 


The provisions of Chapter 20, of the Sessions Acts of 1925, being.an act."relating to bonds of ir- 
rigation and conservancy districts, providing under what circumstances such bonds shall be legal 
investments for funds of banks in which companies and trust companies, trust funds and. perma- 
nent funds derived from the sale of lands that may have been or may hereafter be granted to the 
state or any money or fund which may now or hereafter be invested in bonds, of cities, counties, 
school districts or municipalities and providing under what circumstances the use of irrigation 
and conservancy districts as security for the performance of any act may be authorized and pro- 
vided that such bonds may be deposited to secure public money deposited in banks in the state of 
New Mexico," is hereby extended and made to apply also to electrical irrigation districts organized 
under this act [73-12-1 through 73-12-57 NMSA 1978]. 
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73-13-1 SPECIAL DISTRICTS 73-13-2 


History: Laws 1929, ch. 76, § 57; C.S. 1929, § 73-757;. Compiler's notes. — Laws 1976, ch. 33, § 1 repealed 
1941 Comp., § 77-2457; 1953 Comp., § 75-25-57. . the compiled sections of Laws 1925, ch. 20, which had 
‘ dealt with certification of bonds. 


.ARTICLE 13 


General Provisions Relating to Irrigation Districts 


Sec. wes Sec. 
78-13-1. Office of district. t 78-13-26. Notice of intention to take over taxation duties. 
73-13-2. Location determined by board of directors. 73-13-27. Meeting for determination of tax rate. 
73-13-38, Power to deal in lands and water rights. 73-13-28, Assessor-collector and treasurer; appointment; 
73-13-4. Transfer water from one, tract to another tract, bond of assessor-collector; salary; deputies. 
owned by district. 73-13-29. Collections for United States; additional bond 

73-13-5.- State engineer notified of transfer. of treasurer. 
73-13-6. Assessments on transfer of water rights. 73-13-30. Treasurer; bond; salary. 
73-13-7.. Bondholders may be authorized to appoint di- . . 73-18-31. Assessment roll. , 

rector. 73-13-32. Collection of taxes. 

73-13-8. Borrowing money; limitations. 73-13-33. Date for payment of taxes; delinquency; inter- 
73-13-9. Security for loan; repayment; special assess- est; penalties and costs; districts cooperat- 
ments, ing with reclamation laws. 

73-13-10. Execution and acknowledgment of security for 73-13-34. Powers of district treasurer; delinquent taxes. 

loan, ° 73-13-35. Accounts kept by treasurer; payments; monthly 
73-13-11. Limitation on term of loan; ‘interest; renewal : report; depositories. 

of loan. 73-13-36. County treasurer to turn over funds to district 
73-13-12. Advertisement or notice of sale unnecessary; treasurer upon appointment. 

private sale. 73-13-87. Criminal liability of assessor-collector and 
73-13-13. Total of loans not to exceed maximum. ) treasurer, 
73-13-14. Debt constitutes lien on district. 73-13-38. Insolvency of municipal irrigation districts; ap- 
73-13-15. Use of borrowed money. _ pointment of receiver. 
73-18-16. Special assessment entered by county asses- 73-13-39. Powers of receiver of municipal district. 

sor; lien; collection. 73-13-40. Powers of receivers of irrigation districts; limi- 

73-13-17. Purpose of act, tation on power. ' 
73-13-18. Construction of act. ‘ 73-13-41. Powers upon order of court; effect of action. 
73-13-19. Delinquent tax sales; purchase by district. 73-13-42. Additional powers. 
73-13-20. Expiration of redemption period; tax deed to 73-13-43... Validating law; definitions. 

district; prior liens. 73-13-44. Establishment’ and proceedings of districts 
73-13-21. Sale of land or water rights acquired through . validated. 

tax sale; discharge of lien; recording. 73-13-45. Elections and appointments of officers and em- 
73-13-22. Authority to purchase; expenses of purchase. . ployees validated. 
73-13-23. When county be reinvested with title. , 73-13-46. Unissued bonds; elections validated. 
73-13-24. Assessment, levy and collection oftaxes by dis- 73-13-47. Irrigation districts; regulations; recreational 


trict. . use of reservoirs. 
73-18-25... Definitions. ' 


te 


73-13-1. [Office of district.] 


That the office of all irrigation districts shall be in the county where the lands of said district, or 
some part thereof, are situate. 


History: Laws 1933, ch. 181, § 1; 1941 Comp., § 77- : Bracketed material. — The bracketed material was 
2501; 1953 Comp., § 75-26-1. inserted by the compiler and is not part of the law. 


73-13-2. [Location determined by board of directors, ] 


The board of directors of each such district shall determine where the office of said district shall 
be and may change the location of such office, from time to time, in such manner as, in their opin- 
ion, will best serve the purposes of omen district and convenience of the ried owners therein. 


‘History: Laws 1933, ch. 181, § 2; 1941 cH oho § 11- Bracketed material. — The bracketed material was 
2502; 1953 Comp., § 75-26-2. inserted by the compiler and is not part.of the law. 


602 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


78-13-3 GENERAL PROVISIONS RELATING TO IRRIGATION DISTRICTS 78-18-5 


73- 13-3. [Power to deal in lands and water rights.] 


The directors of: any irrigation distrints now organized or which may a hereafter organized un- 
der the laws of the state of New Mexico, shall have power to,purchase, hold, use, control, operate, 
sell, convey, lease and otherwise ‘acquire and deal in lands.and water rights, and any and all inter- 
ests therein, in the name and for the use of the district, whenever, in their judgment such action 


shall be for the benefit of the district. 


History: Laws 1925, ch. 139, § 1; C.S:'1929, § 73-601; 
1941 Comp., § 77-2503; 1953 Comp., § 75-26-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Irrigation district has power to acquire water 
rights by. any legal means, 1964 Op. Att'y Gen, No. 64-01. 
Use of water right must commence within. four 
years. — The length of time that ‘an irrigation district 


to beneficial use is limited to.four years, although, in the 
discretion of the director of the water resources division, 
extensions of time may be granted beyond the four-year 
period. 1964 Op. Att'y Gen. No. 64-01. 

Forfeiture for nonuse. — An irrigation district must 


, continue to beneficially use any water right acquired pur- 


suant to this section or suffer the right to be forfeited. 
1964 Op. Att'y Gen. No. 64-01. 

Am. Jur. 2d, A.L.R.‘and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 62. 

94 C,J.S. Waters § 321. 


may hold.a a without putting the water of that right 


73- 13-4, Transfer water from | one tract to another tract owned by 
district. 


Upon the application of any landowner in the district or upon its own motion, the board of di- 
rectors of any such district may transfer any water rights appurtenant to lands held by or within 
such district, which for any cause are not suitable for irrigation or capable of being properly irri- 
gated, to any other lands held by or within such district and which, in their judgment may be prof- 
itably and advantageously irrigated. Said action shall be taken by first publishing a notice in any 
newspaper published within the county where the office of said district is located, of the board's 
intention to consider a resolution setting a time and place thereof, which resolution shall have for 
its purpose the transfer of such water rights from certain lands described in said notice to certain 
other lands described in said notice, and the reason for such transfer, At such time and place pro- 
test or protests from any person or persons interested may be heard and thereafter said board of 
directors shall take formal action upon said resolution. Any protestant or protestants may appeal 
direct to the district court from any action taken by said board upon said resolution, provided said 
appeal be taken and notice thereof served within ten (10) days from the date of the adoption or 
rejection of such resolution. 

Such appeal when so taken to the district court, shall be heard de novo and in all matters the 
same as appeals from justice of the peace courts [magistrate courts], except that no right of trial 
by jury shall be allowed. 


Matar; Laws 1925, ch. 189, § 2; C.S. 1929, § 73-602; 
Laws 1934 (S.S.), ch. 8, § 14; 1941 Comp., § 77-2504; 
1953 Comp); §:75-26-4. 

Bracketed material..—. The bracketed material was 
not enacted by the legislature and is not part of the law. 

The office of the justice of the peace was abolished by 
35-1-38 NMSA 1978, which also provided that references 
to the justice of the peace shall be construed as,references 
to the magistrate court. 

Cross references, — For notice by publication, see 14- 
11-1 NMSA 1978 et seq. 

For appeals to district court, see 39-3-1 and 39-3-2 
NMSA 1978, 


For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

For scope of ‘review of the district court, see Zamora 
v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
(1995). 


ANNOTATIONS 


Law reviews. — For article, "An Institutional Frame- 
work for a Water Market in the Elephant Butte Irrigation 
District," see 49 Nat. Resources J. 219 (2009). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation,$ 62. 

94 C.J.S. Waters § 321. 


73-13- 5. [State engineer notified of transfer.] 


That when, acting under the provisions of Section 7 3-602 of the New Mexico Statutes Annotated 
as amended by Section 14 of Chapter 8 of'the Special Session Laws of 1934 [73-13-4 NMSA 1978], 


603 


©.2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-13-6 SPECIAL DISTRICTS. AAV 73-13-8 


the board of directors of any irrigation district shall have transferred water rights to lands other 
than those to which such water rights had theretofore been appurtenant, the secretary of said 
board shall immediately certify and file with the state engineer, a true copy of the board's resolu- 
tion and action effecting such transfer. And in case of an appeal from such action of said board, the 
clerk of the district court, without charge or cost, shall immediately file with said state rabies a 
certified copy of the judgment of court entered in said appeal. 


History: Laws 1935, ch. 41, § 1; 1941 Comp., § 77- Compiler's notes. — "Section 73-602" refers to the 
2505; 1953 Comp., § 75-26-5. 1929 compilation of Laws 1925, ch, 139, § 2. 

Bracketed material. — The bracketed material was ar 
inserted by the compiler and is not part of the law. 


73-13-6. [Assessments on transfer of water rights. ] 


Whenever water rights shall be transferred, under the provisions of this act [73- 13- 3, 13- 13- 4, 
73-13-6, 73-13-7 NMSA 1978], from lands which are subject to any assessment for the payment of 
any pitstanding bonds or other obligations of the district, the lands to which such water rights are 
transferred shall be subject to the same assessment or assessments from the date of such trans- 
fer. Such lands shall also be charged, from the date of transfer with assessments levied for the 
maintenance of the irrigation system or systems of the district, and for the Pag expenses of the 
district, in the same proportion as other lands in the district. 


History: Laws 1925, ch. 189, § 3; C.S. 1929, § 73-603; ANNOTATIONS 


1941 Comp., § 77-2506; 1953 Comp., § 75-26-6. : 
Heacketsd aninetall — The bracketed material. was Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 63. 


inserted by the compiler and is not part of the law. 94.C.J.S. Waters § 332. 


73-13-7. [Bondholders may. be authorized to appoint director. ] 


Whenever the board of directors of an irrigation district are authorized to issue bonds of the 
district, or refunding bonds, and have issued or are about to issue such bonds, said board shall be 
authorized to enter into a contract with the purchasers of said bonds, or with the financial agency 
which may undertake or have in charge the sale thereof, that so long as any of such bonds remain 
outstanding, the owners of two-thirds in principal amount of said bonds may appoint one as direc- 
tor of said district. Such appointment shall be made by a written statement, in duplicate, signed 
by the owners of two-thirds of said bonds, showing the number, series, par value and date of issue 
of each bond owned or held by each respectively, and appointing such person as may be provided 
by such contract to be member of the board of directors of said district. One of such duplicate 
statements shall be filed with the board of directors of the district and entered in full upon the 
minutes of its next meeting, and the other with the county clerk. Directors so appointed shall not 
be required to have any other qualifications than those herein or in said duplicate statement pro- 
vided but shall take the oath and give any bond required by law. They shall have the same.powers, 
duties and liabilities as other directors of the district but shall receive no compensation for their 
services. 


History: Laws 1925, ch. 139, § 4; C.S. 1929, § 73-604; Bracketed material. — The bracketed material was 
1941 Comp., § 77-2507; 1953 Comp., § 75-26-7. inserted by the compiler and is not part of the law. 


73-13-8. Borrowing money; limitations. 


In addition to the powers and authority, and including districts organized for the purpose of 
cooperating with the government of the United States under the terms of the federal reclamation 
law and other federal laws now vested in irrigation districts organized and existing under the laws 
of New Mexico, irrigation districts, through their respective boards of directors are.hereby autho- 
rized and empowered to borrow money upon the income, credit and assets of such district and 
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pledge the credit, income and assets thereof to secure the same, provided that no such loan shall 
exceed the sum of thirty dollars ($30.00).per acre for each acre of irrigated land within such dis- 
trict; if said loan exceeds one thousand dollars ($1,000) the same shall be authorized or approved 
in writing by landowners who own in excess of fifty-one percent of the lands irrigated and assessed 
by the district for district purposes, as such ownership and acreage be shown by the records of 
such district as certified by the secretary and president of said district and which said certificate 
or certificates shall be considered sufficient and conclusive as to the amount of such total irrigated 
acreage, and of the assent of the landowners authorizing or approving such loan; and after secur- 
ing the said approval in writing of the landowners, the board of directors of any such district mak- 
ing any such loan is hereby authorized and empowered to execute, make and deliver, in the name 
of and for and on behalf of such district, notes, debentures, mortgages or pledges, or other form of 
obligation as shall by the board of directors be deemed for the best interest of such district. 


History: Laws 1933, ch. 52, § 1; 1941 Comp., § 77- Cross references. — For borrowing in districts coop- 
2508; Laws 1943, ch. 41, § 1; 1953 Comp., § 75-26-8; erating with federal reclamation law, see 73-11-27 NMSA 


Laws 1957, ch. 135, § 1. 1978. 
¢ For federal reclamation laws, see 43 U.S.C. § 371 et seq. 


73-13-9. [Security for loan; repayment; special assessments. | 


The board of directors of any district securing or to secure any loan hereunder shall have power 
and authority to pledge and/or mortgage the income, assets and property of said district, and are 
authorized and empowered, and it shall be the duty of said board; to make special levy of assess- 
ment and assessments, from year to year, against all lands within the district to meet the payment 
and payments, including interest and sinking fund, obligated under any loan made hereunder; 
that such special assessments shall be increased not less than 15 per.centum over and above the 
amount and amounts deemed to be required to meet the loan obligation, and if the sum realized 
from such special assessment and assessments be insufficient then any and all other income and 
property of the district shall be used as necessary to meet such obligation, except that no funds of 
the district shall be used to pay obligations hereunder where such funds have been made available 
to pay the outstanding bonds of such district, or interest thereon, or other obligations of the dis- 
trict shown of the public records of the county clerk of the county in which said district be situated, 
or if situated in more than one county, then the said records of each county. 


History: Laws 1933, ch. 52, § 2; 1941 Comp., § 77- ANNOTATIONS 
2509; 1953 Comp., § 75-26-9. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 


inserted by the compiler and is not part of the law. C.J.S. Waters § 326. 


73-13-10. [Execution and acknowledgment of security for loan.] 


Loans hereunder may be made and secured by notes, debentures, mortgages or pledges, or other 
form of obligation as shall by its board of directors be deemed for the best interest of such district 
and the board of directors of such district are hereby authorized and empowered to make, execute, 
acknowledge and deliver any and all such notes, bonds, mortgages, pledges, debentures or other 
form of obligation in the name of, and for and upon behalf of such district. 


History: Laws 1933, ch. 52, § 3; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2510; 1953 Comp., § 75-26-10. inserted by the compiler and is not part of the law. 


73-13-11. Limitation on term of loan; interest; renewal of loan. 


Loans made under the provisions hereof shall be for a period of not exceeding twenty (20) years, 
payable as to principal and interest as the board of directors may determine, but no obligation of 
the district issued hereunder shall be sold for less than ninety cents (90¢) of the dollar par value 
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thereof, and shall draw interest not to exceed: seven (7) per centum per annum, provided that any 
such loan may be refunded or renewed, if necessary, for a further period of five (5) years. 


History: Laws,1933, ch. 52, § 4; 1941 Comp., § 77- 
2511; 1948, ch. 41,,§.2; 1953 Comp., § 75-26-11. 


73-13-12. [Advertisement or notice of sale unnecessary; private sale!] 


It shall not be necessary that any advertisement or notice of sale of any obligation issued here- 
under be had or given, but any such loan may be made and evidence of debt sold, negotiated and 
delivered at PaO ee sale without Sora eit or notice. | ue he 


History: Laws 1933, ch. 52, § 5; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2512; 1953 Comp., § 75-26-12. inserted by the compiler and is:not part of the law. . 


73-13-13. [Total of loans not:to exceed maximum. | 


No second or subsequent loan shall be made hereunder where the total thereof, including loan 
previously made hereunder, shall exceed the maximum amount per acre authorized hereunder. 


History: Laws 1933, ch. 52, § 6; 1941 Comp., § 77- Cross references. — For loan amount limit, see 73- 
2513; 1953: Comp., § 75-26-13. 13-8 NMSA 1978. 

Bracketed material. — The bracketed material was’ | 
inserted by the compiler and is not part of the law, 


73-13-14. [Debt constitutes lien on district. ] 


That obligations and evidence of debt issued by.any district hereunder shall be a first lien on 
the income and property of such district, except outstanding bonds and lien obligations of [on] the 
records of the county clerk and recorder of the county or counties wherein said district be situated, 
as of prior date and recording of the loan or loans hereunder. hats 


History: Laws 1933, ch. 52, § 7; 1941,Comp., §, 77- ANNOTATIONS 
2514; 1953 Comp., § 75-26-14. 

Bracketed material, — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. SUrerenven — 45 Am. 
inserted by the compiler and is not part of be law. detrei ake ae rt 


73-13-15. [Use of borrowed money. | 


Money obtained or borrowed under the provisions hereof shall be expended only in the better- 
ment, extension, construction, operation, reconstruction and repair of the canal, irrigation system 
and physical works of the district, and for the payment or retirement of any or all existing indebt- 
edness not evidenced by outstanding bonds, and in any such expenditures made by the district the 
tender [lender] of the monies shall not be responsible for the application or expenditure thereof. 


History: Laws 1933, ch. 52, § 8; 1941, ch. 112,§ 1; © ~=-Bracketed material. — The bracketed material was 
1941 Comp., § 77-2515; 1953 Comp., § 75-26-15. inserted by the compiler and is not part of one law. 


73-13-16. [Special assessment entered by county assessor; lien; 
collection.] 


Special assessments authorized and made hereunder shall be certified by the secretary of the 
board of directors of said district.to the county assessor of the county or counties where the lands 
assessed are situated and said assessor shall immediately enter said special assessment on the 
tax rolls for the year specified in said special assessment whether such roll be in his hands or in 
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the hands of the county treasurer and said special assessment when entered shall be and consti- 
tute a first lien upon the lands assessed until paid and shall be collected by the county treasurer 
at the same time and in the same manner with the same penalties and interest, when in default of 
payment, as are other levies and assessments of the district collected, or special assessments may 
be made and included with the regular levies and assessments made: by the district for district 


purposes as now provided by law. 


History: Laws 1933, ch. 52, § 9; 1941 Comp., § 77- 
2516; 1953 Comp., § 75-26-16. 


Bracketed material. — The bracketed material was, 


inserted by the compiler and is not part of the law. 
Cross references. — For assessment collection in ir- 


For assessment collection in districts cooperating with 
federal reclamation laws, see 73- 11- 82 to 73-11-48 NMSA 
1978. 


ANNOTATIONS 


rigation districts, see 73-9-22 to 73-9-28 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


dur. 2d Irrigation § 70. 
94 CIS. Waters § 332. 


73-13-17. (Pilepise of act.] 


The intent of this act [73-13-8 through 73-13-18 NMSA 197 8] is to authorize and allow irrigation 
district [districts] coming under the provisions hereof to borrow money and make loans from the 
reconstruction finance corporation, under the-provisions of the Relief Act of the federal congress 
of 1932, and amendments made or to be made thereto, or from any like agency of the federal gov- 
ernment or from any other agency, person, corporation or association, and it is declared that tolls, 
assessments or charge for the use of water and other facilities of any such district shall be deemed 
self- liquidating, within the intent and meaning of the said act of congress in-reference thereto. 


History: Laws 1933, ch. 52, § 10; 1941 Comp., § 77- 
2517; 1953 Comp., § 75-26-17. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


repealed or omitted. The reconstruction finance corpora- 
tion was abolished pursuant to Reorganization Plan No. 1 
of 1957, 22 Fed. Reg. 4633, 71 Stat. 647, effective June 30, 
1957. ; 


Compiler's notes, — The Relief Act of 1932 formerly 
appeared as 15 U.S.C. § 601 et seq., but has now been. ° 


73-13-18. [Construction of act.] 


Any and all laws relating to irrigation distri¢ts v within the state of New Mexico which would or 
might be construed in conflict with this act [73-13-8 through 73-13-18 NMSA 1978] shall be held 
inoperative for the purposes and intent of this act, and this act shall be deemed to be additional 
to other laws and acts permitting or authorizing indebtedness by any district coming under the 
provisions hereof. 


Bracketed material. — The bracketed material, was 
inserted by the compiler and is not. part of the law. 


‘History: Laws 1933, ch. 52, § 11; 1941 co: +» § 77- 
2518; 1953 Comp., § 75-26-18. 


73-13-19. [Delinquent tax sales; purchase by district. | 


Whenever any lands within and forming part of any irrigation district organized under or gov- 
erned by Chapter 41 of the Session Laws of 1919, and Chapter 20 of the Session Laws of 1919, 
have been heretofore or may be hereafter sold for delinquent taxes, such district may become the 
purchaser thereof or of the duplicate tax sale certificate therefor; provided, the rights and privi- 
leges by this act [73-13-19 through 73-13-23 NMSA 1978] conferred upon irrigation districts shall 
be cumulative, and this act shall not be construed to’ repeal Section 14 [73-11-35 NMSA 1978], 
Chapter 39 of the Sessions Laws of 1921. 


History: Laws 1923, ch. 107, § 1; C.S. 1929, § 73-301; 
1941 Comp., § 77-2520; 1953 Comp., § 75-26-19. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — For Laws 1919, ch. 41, see com- 
piler's notes to 73-9-1 NMSA 1978. ° 

For Laws 1919, ch. 20, see compiler's notes to 73-11-1 
NMSA 1978 
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73-13-20 


Cross references. — For tax sale purchases by dis- 
tricts. cooperating with federal reclamation laws, see 73- 
11-35, 73-11-42, 73-11-45 NMSA 1978. 

For tax sale procedure generally, see 7-38-65 NMSA 
1978 et seq. 


ANNOTATIONS 


Delinquency of district assessment cause for sale 
at which district may purchase. — Property within an 


SPECIAL DISTRICTS 


73-13-22 


irrigation district may be sold for delinquency of the irri- 
gation district's assessments even though state and other 
taxes have been paid and the irrigation district may buy 
the property which is thus sold. 1943-44 Op. Att'y Gen. 
No, 44-4484, ; 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 


‘dur, 2d Irrigation § 72. 


94 C.J.S. Waters § 337. 


73-13-20. [Expiration of redemption period; tax deed to district; prior 
liens. ] 


Whenever any such land so sold has been heretofore or shall be hereafter struck off to the county, 
and has not been redeemed, and the duplicate tax sale certificate therefor has not been sold or as- 
signed by the county, it shall be the duty of the county treasurer, upon application by the board of 
directors of such district, at any time after the expiration of the period of redemption provided by 
law, to execute and deliver a tax deed conveying said land to said district subject to a prior lien for 
all the taxes, interest, penalty and costs due'thereon;'provided that where such land has been sold 
for delinquent taxes under the provisions of Chapter, 133 of the Session Laws of 1921, the provi- 
sions of Section 453 of said Chapter 133 shall be complied with before such deed shall be issued. 


History: Laws 1928, ch. 107, § 2; C.S, 1929, § 73-302; 
1941 Comp., § 77-2521; 1953 Comp., § 75-26-20. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1921, ch. 133 was super- 
seded by 72-7-1 to 72-7-38, 72-8-1 to 72-8-52, 1953 Comp. 
These provisions were superseded by 7-38-1 NMSA 1978 


et, seq, Laws.1925, ch. 102,'§ 28, repealed Laws 1921, ch, 
133, § 453. 
Cross references. — For procedure for districts coop- 


‘erating under federal reclamation laws, see 73-11-44, 73- 


11-45 NMSA 1978. 
For deeds issued for sale for tax delinquency, see 7-38-70 
NMSA 1978. 


73-13-21. [Sale of land or water rights acquired through tax sale; 
discharge of lien; recording.] , 


It shall be the duty of said board of directors to sell said land or any part thereof or any water 
rights appurtenant thereto as soon as practicable for not less than the amount of such lien and to 
pay to the county treasurer the amount of said lien together with accrued interest and costs, and 
thereupon said treasurer shall issue and deliver to the.district a receipt therefor, which shall dis- 
charge said taxes and merge said lien in the district and its successor in title, which receipt shall 
be entitled to be recorded in the real estate records of the county without acknowledgment. 


History: Laws 1923, ch. 107, § 3; C.S. 1929, § 73-303; 
1941 Comp,, § 77-2522; 1953 Comp., § 75-26-21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
Jur. 2d Irrigation § 107. 
94 C.J.S, Waters § 336. 


73-13-22. [Authority to purchase; expenses of purchase.] 


The board of directors of any such district. shall have full power and authority in the name and 
for the benefit of such district to make such purchases, to receive and hold title to such lands and 
water rights, to prosecute suits to quiet title thereto and to sell and convey the same. The costs 
and expenses of any purchases and sales authorized by.this act [73-13-19 through 73-13-23 NMSA 
1978] and: amounts required to pay the taxes.assessed against such lands while title thereto is 
held by the district shall be deemed operating and current. expense of such district and may be 
assessed as such. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1923, ch; 107, § 4; C.S. 1929, § 73-304; 
1941 Comp., § 77-2523;.1953 Comp, § 75-26-22. 
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Cross references. — For actions to quiet title, see 42- 
6-1 NMSA 1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
Jur. 2d Irrigation § 62. 
94 C.J.S. Waters § 321. 


73-13-23, When county be reinvested with title. 


Provided, however, that if the amount of the lien to which the county treasurer's deed shall be 
made, as provided by Section 2 [73-13-20 NMSA 1978] hereof, be not fully paid within six years 
from the date of such deed, the county shall, at the expiration of such period, be and immediately 
become reinvested by operation of law, with the title conveyed thereby: and this amendment shall 
apply to tax deeds heretofore issued if three years have not expired after the date of said deeds 
and prior to the time this act shall go into effect. 


History: Laws 1923, ch. 107, § 5; C.S. 1929, § 73-305; 
Laws 1934 (S.S.), ch. 8, § 13; 1941 Comp., § 77-2524; 
1953 Comp., § 75-26-23. 


73-13-24, [Assessment, levy and collection of taxes by district.] 


That whenever any board of directors of any irrigation district, organized under the laws of the 
state of New Mexico, shall decide by appropriate resolution that it is to the best interest of such 
district to spi aca ane and cont the taxes tod such district it may take over such duties. 


History: Laws 1927, ch. 129, § 1; Cs. 1929, § 73-401; 
Laws 1933, ch. 121, § 1, 1941 Comp. . § 77-2525; 1953 
Comp., § 75-26-24. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Tax assessment void if made by unauthorized 


person. — An assessment of taxes can be made only by 


73-13-25. [Definitions.] 


an official or board designated by law to make it, and an 
attempted assessment by any other person is void. Atchi- 
son, Topeka & Santa Fe Ry. v. Elephant Butte Irrigation 
Dist., 110 F.2d 767 (10th Cir. 1940). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 70. 
_ 94 CJS. Waters § 334. 


The word "district" as hereinafter used shall mean an irrigation district, organized under, the 
laws of the state of New Mexico; the word "assessor-collector" as hereinafter used shall mean the 
assessor-collector of such irrigation district; the word "treasurer" as hereinafter used shall mean 


the treasurer of such irrigation district. 


History: Laws 1927, ch. 129, § 2; C.S. 1929, § 73-402; 
Laws 1933, ch. 121, § 2; 1941 'Coinp., § 77- 2526; 1953 
Comp., § 75-26-25. 


Lf 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Compiler's notes. — For application of section, see 


. compiler's notes to 73-13-24 NMSA 1978. 


73. 13-26. [Notice of intention to take over taxation duties. ] 


In the event any board of dixéetdts of any sticle irrigation district shall, as provided in the first 
section [73-13-24 NMSA 1978] hereof, decide to take over the levying, assessment and collection of 
taxes of its district, it shall notify the boards of county commissioners of the counties in which‘such 
district lies of its intention, by serving on the chairman or chairmen thereof a copy of its resolution 
on or before the last ae of February of the year for which it intends to take over such duties. 


History: Laws 1927, ch. 129, § 3; C.S. 1929, r 73-403; 
1941 Comp., § 77-2527; 1953 Comp., § 75-26-26. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — For application of section, see 
compiler's notes to 73-13-24 NMSA 1978. 
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73-13-27 SPECIAL DISTRICTS 73-13-28 


73-13-27. [Meeting for determination of tax rate.] 


In the event of any such board of directors taking over such duties it shall become the duty of the 
board of directors, on or before the first day of September of each year, to determine the amount of 
money required to meet the obligations, maintenance, operating and current expenses for the en- 
suing year, and to fix the rate per acre of levy necessary to provide the amount of money required 
to pay the interest and principal of the bonds of said district as the same shall become due; also, to 
fix the rate per acre necessary to provide for the amount of money required for any, other purposes 
under laws providing for the creating and operation of irrigation districts, and.which are to, be 
raised by the levy of taxes upon the lands of said district, and to certify the same to the assessor- 
collector of said district. The rate of levy necessary to raise the required amount of money for said 
district may be.increased 15% to cover delinquencies. 


History: Laws 1927, ch. 129, § 4; C.S. 1929, § 73-404; 
1941 Comp., § 77-2528; 1953 Comp., § 75-26-27. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — For application of section, see 
compiler's notes to 73-13-24 NMSA 1978. 
Cross references. — For meeting to determine ex- 


penses, see 73-9-22 NMSA 1978. 

For meeting to determine expenses of a district cooper- 
ating with federal reclamation laws, see 73-11-29 NMSA 
1978. 


For the meeting to determine the expenses of electrical 
districts, see 73-12-18 NMSA 1978. 


ANNOTATIONS 


Tax assessment void if made by unauthorized 
person. — An assessment of taxes can be made only by 
an official or board. designated by law to make it, and an 
attempted assessment by any other person is void. Atchi- 
son, Topeka & Santa Fe Ry. v. Elephant Butte a 
Dist., 110 F.2d 767 (10th Cir. 1940). 


73-13-28. [Assessor-collector and treasurer; appointment; bond of 
assessor-collector; salary; deputies. ] “ 


It shall become the duty of the board of directors of any such district after deciding to take over 
the duties of levying, assessing and collecting of the taxes of such district to appoint an assessor- 
collector and treasurer of such district; provided, that one person may be-appointed to all of such 
offices. The person or persons appointed to such offices shall hold the same at the pleasure of the 
board. 

The assessor-collector shall qualify by making and entering into a  Bood and sufficient bond 
signed by a surety company, authorized to do business in this state, such bond to be subject to the 
approval of the board of directors and of the district judge of the district in which the office of the 
irrigation district is located, the amount thereof to be fixed by such board of directors, but such 
bond shall be in a sum not less than the sum of twenty thousand ($20,000) dollars, conditioned for 
the faithful performance of his duties as assessor-collector, and for the paying over to the treasurer 
or to a legal depository all funds or sums of money and ‘other things of value coming into his hands 
as such assessor-collector. The board of directors may require additional bond or additional secu- 
rity at any time the same be advisable in their judgment. Such assessor-collector shall receive in 
full compensation for his service such salary as shall be fixed by the hoard of directors not exceed- 
ing the rate of fifteen hundred ($1,500) dollars per annum. 

One or more deputies may be appointed by the board of directors to assist the MMO 
and treasurer, for such period of time as the board may direct, and when so appointed, such deputy 
shall perform such duties as the board of directors may order, and may be removed at any time, 
at the pleasure of the board of directors. Any such deputy shall give bond in such amount as the 
board of directors may require, which shall be conditioned as the bond of py assessor-collector is 
conditioned. 

Such assessor-collector shall perform such ethan duties as the boa of directors shall a btcnemarcs 
and the board shall fix his additional ath gpa if any, gaint 


Compiler's iroten! — For application of section, see 
compiler's notes to 73-13-24.NMSA 1978. 


History: Laws 1927, ch. 129, § 5; C.S. 1929, § 73-405; 
Laws 1933, ch. 23, § 1; 1941 Comp., § 77-2529; 1953 
Comp., § 75-26-28. 

Bracketed material. — The bracketed moteaet was 
inserted by the compiler and is not part of the law. 
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73-13-29 GENERAL PROVISIONS RELATING TO IRRIGATION DISTRICTS 73-13-31 


73-13-29. [Collections for United States; additional bond of treasurer.] 


In case any district is appointed fiscal agent of the United States, or is authorized by the United 
States to make collections of money for and in behalf of the United States, in connection with any 
federal reclamation project; such treasurer shall execute a further additional-bond, in such sum as 
the secretary of the interior may require, conditioned for the faithful discharge by the district of 
its duties as fiscal or other agent of the United States, under such appointment or authorization; 
such additional bond to be approved, recorded and filed as provided for other official bonds, and 
any such additional bond may be sued on by the United States or any person injured by the failure 
of such officer or the district to perform the conditions of such bond. 


History: Laws 1927, ch. 129, § 6; C.S. 1929, § 73-406; Compiler's notes. — For application of section, see 
1941 Comp., § 77-2530; 1953 Comp., § 75-26-29. compiler's notes to 73-13-24 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-13-30. [Treasurer; bond; salary.]. 


The treasurer after being appointed by the board of directors shall qualify by making an oath 
that he will well and truly perform his duties as such treasurer and by entering into a bond to the 
state of New Mexico conditioned the same as the bonds of county treasurers. Said bond to bein a 
sum to be fixed by the board of directors, but such bond shall be not less than the sum of twenty 
thousand ($20,000) dollars, to be signed by a surety company, authorized to do business in this 
state, and to be approved by the board of directors and the district judge of the district in which 
the office of said irrigation district is located. Said treasurer shall,receive a salary fixed by the 
board of directors not exceeding the rate of fifteen hundred ($1,500) dollars per annum, and shall 
hold his office at the pleasure of the board or [of] directors; provided, however, that in the event one 
person is appointed to all the offices of assessor-collector and treasurer, only one bond need be fur- 
nished in such sum as may be fixed by the board of directors, subject to the approval of the district 
judge of the district in which the office of the irrigation district is located. 


History: Laws 1927, ch. 129, § 4; C.S. 1929, § 73-407; Bracketed material, — The bracketed material was 
Laws 1933, ch..23, § 2; 1941 Comp., § 77-2531; 1953 inserted by the compiler and is not part of the law. 
Comp., § 75-26-30. Compiler's notes. — For application of section, see 


compiler's notes to 73-13-24 NMSA’ 1978. 


73-13-31. [Assessment roll.] 


The assessor-collector, on or before the first day of November of each year, shall prepare the as- 
sessment roll of the district, upon the blanks to be furnished by the board of directors, by entering 
upon said roll the name of the owner, the description and area of each tract of land in said district 
subject to taxation under the irrigation district laws of this state; a description of the tracts on the 
assessment rolls according to the plat numbers on the maps of the district, prepared by the United 
States bureau of reclamation, shall be a sufficient description; and shall extend upon said assess- 
ment roll the amounts due from each tract of land for each fund certified to him by the board of di- 
rectors in a separate column and also the total taxes so levied for all the purposes of said irrigation 
district and the total amount due from each tract of land for all purposes in said irrigation district. 
In the event said district is composed of land lying in different counties, the assessor-collector shall 
make a separate assessment roll for each county. Said assessment roll shall be kept at the office of 
the district and the taxes shall be payable at the office of the district. 


History: Laws 1927, ch. 129, § 8; C.S. 1929, § 73-408; Compiler's notes. — For application of section, see 
Laws 19383, ch. 14, § 1; 1941 Comp., § 77-2532; 1953 compiler's notes to 73-13-24 NMSA 1978. 
Comp., § 75-26-31. 
Bracketed material. — The bracketed material was _ ANNOTATIONS 
inserted by the compiler and is not part of the law. Assessor-collecté?< catiict -assess | land onotades 
termined to be subject to levy. — While ‘the 
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73-13-32 


assessor-collector under this section is charged with the. 


duty of preparing the final assessment roll of the district 
and extending the levies thereon, the primary duty of con- 
sidering, determining and designating the land subject 
to assessment and levy and passing on claims of exemp- 
tion is vested in the board of directors, and the assessor- 
collector can only extend upon the assessment roll such 
lands as have been determined and designated as subject 


SPECIAL DISTRICTS 


78-13-33 


Topeka & Santa Fe Ry. v. Elephant Butte Irrigation Dist., 
110 F.2d 767 (10th Cir. 1940). 
Board must determine. —- Where board of directors 


~ does not determine and designate the lands of the rail- 


road company as subject ‘to assessment and levy for the 


‘years 1919 to 1931, inclusive, the treasurer-collector is 


without authority to place them on the tax rolls and to 


‘extend the levies thereon for such years. Atchison, Topeka 


to assessment and levy by the board of directors. Atchison, & Santa Fe Ry. v. Elephant Butte ni Dist., haa F.2d 


767 (10th Cir, 1940), 


73-13-32. [Collection of taxes. ] 


It shall be the duty of the assessor-collector of said irrigation district to collect and receipt for 
all taxes levied as herein provided in the same manner and at the same time as is required in the 
receipt for, and the collection of, taxes upon real estate for county purposes; provided, that such 
collector shall receive in payment of the district bond fund taxes above mentioned for the year in 
which said taxes were levied, interest coupons or bonds issued by said irrigation district maturing 
within said year, the same as so much lawful money of the United States, if such interest coupons 
do not exceed the amount of taxes for district.bond fund which the person tendering the same 
owes. The assessor-collector. shall on or before the first. Monday of each month, turn over to the 
treasurer all monies and coupons theretofore collected or received, by him or an account of such 
taxes. 


For collection of real estate taxes, see 7-38-78. } 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Irrigation $70, : 
94 C.J.S. Waters § 337. . 


History: Laws 1927, ch. 129, § 9; C.S, 1929, § 73-409; 
1941 Comp., § 77-2533; 1953 Comp., § 75-26-32. 

Bracketed material. — The bracketed material-was 
inserted by the compiler and-is-not part of the law. 

Cross references. — For application of this section, 
see compiler's notes to 73-13- 24 NMSA 1978, 


73-13-33. [Date for a aa of taxes; delinquency; interest; penalties ~ 
and costs; districts cooperating with reclamation laws.] 


All district taxes, tolls and charges of any irrigation district cooperating with the United States 
under the federal reclamation laws and other federal laws shall be due and payable as follows: first 
half January 1st of each year; second half July 1st of each year; on February 1 of each year, if the 
taxes, tolls and charges made the previous year shall not have been paid, one-half shall become 
delinquent; and on August 1st following, if not paid, the remaining one-half of said taxes, tolls and 
charges, shall become delinquent; and such taxes, tolls and charges from the respective dates of de- 
linquency, shall bear interest at the rate of one-half of one percent per month until paid; provided, 
however, that when any such district.shall have entered into a contract with the United States 
requiring the payment of the operation and maintenance costs to the United States in advance, all 
of such operation and maintenance taxes, tolls and charges, and all taxes, tolls and charges for cur- 
rent. and miscellaneous expenses, shall be due and payable on the first day of January of each year, 
and on February 1st of each year, if the operation and maintenance taxes, tolls and charges, and 
taxes, tolls and charges for current miscellaneous expenses made the previous year shall not have 
been paid, all of the same shall become delinquent. and shall bear interest, at the.rate of one-half of 
one percent per month until paid; and provided further, that the laws as to penalties and costs for 
delinquent taxes due to the county shall apply to delinquent taxes tne to the district. 


"ANNOTATIONS — 


Am. Jur, 2d, A.L.R. and C.J.S. Tediremackr: — 45 Am. 
Jur, 2d Irrigation § 72. 
94 C.J.S. Waters § 337. 


History: Laws 1927, ch. 129, § 10; C.S. 1929, § 78- 
410; Laws 1939, ch, 217, § 1; 1941 Comp., § 77-2534; 
1953 Comp., § 75-26-83. - 

Bracketed material. —’The bracketed material was 
inserted by the compiler and is,not part of the law. 

Cross references. — For apparently conflicting sec- 
tions, see 73-11-37, 78-11-88 NMSA 1978 and: ates 
thereto, 
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73-18-34 _GENERAL PROVISIONS RELATING TO IRRIGATION DISTRICTS 73-13-35 


73-13-34. [Powers of district treasurer; delinquent taxes.] 


That whenever any such irrigation district shall take over the levy, assessment and collection of 
the taxes of such district, the treasurer of such district, shall have all the powers and be charged 
with all the duties, with reference, to, the collection of delinquent taxes of such district as are im- 
posed by law on the county treasurer, with reference to the collection of state and county taxes, 
and that the provision by law regarding the collection of delinquent state and county taxes by suit, 
judgment; issuance and sale of tax sale certificates and tax deeds, or otherwise,shall be applicable 
to collection of delinquent taxes of such district; provided, however, that any tax sale certificate 
or tax deed, issued by the treasurer of such district shall be issued, subject to state, county and 
municipal taxes. 


History: Laws 1929, ch. 88,-§ 1;'C.S. 1929, § 73-411; For collection of delinquent taxes and sales ‘in districts 
Laws 1933, ch. 121, § 3; 1941 Comp., § 77-2535; 1953 cooperating with federal reclamation laws, see 73-11-40 to 
Comp., § 75-26-34. 73-11-48 NMSA 1978. 

Bracketed material. — The bracketed material was For collection of and sale for delinquent taxes, see 7-38-1 
inserted by the compiler and is not part of the law. NMSA 1978 et seq. 

Cross references. — For application of section, see 


compiler's notes to 73-13-24 NMSA 1978. 


73-13-35. [Accounts kept by treasurer; payments; monthly report; 
depositories.] — | | 


It shall be the duty of the treasurer to keep a district bond fund account, a district contract fund 
account, .a district, operation and maintenance fund account, and a district general fund account, 
and the proceeds of the taxes collected shall be covered into the respective funds. The district bond 
fund shall consist of all moneys collected for principal and interest of the bonds issued by said 
district; the district contract fund shall consist of all moneys received from taxes levied to provide 
for payment to the United States; the operation and maintenance fund shall consist: of all moneys 
received on account.of the operation and maintenance of irrigation and drainage system, except 
moneys to be paid to the United States pursuant to any contract; and the feneral [general] fund 
shall consist of all moneys received on account of current and miscellaneous expenses, not to be 
covered into any of the foregoing funds. Provided, however, that the treasurer and other officers 
of irrigation districts, other than those organized to cooperate with the government of the United 
States under federal reclamation law, shall not be required to keep a contract fund account, 

The treasurer shall pay out of the district bond fund when due, the interest and principal of said 
bonds of said district, at the time and place specified in said bonds. The treasurer shall pay out of 
the said contract fund, all payments as they become due to the United States under contract at 
the time and in the manner provided in said contract. The treasurer shall pay out of said opera- 
tion and maintenance fund, only upon warrants signed by the president or vice president, and 
countersigned by the secretary of the district directed to such party or parties as are due payment 
for operating and maintaining said irrigation and drainage system. The treasurer shall pay out of 
said general fund only upon order signed by the president or vice president, and countersigned by 
the secretary of said district. 

The treasurer, on the fifteenth day of each month, shall report to the board of directors of said 
district, the amount of money in his hands to the credit of the respective funds above provided. All 
district taxes collected and paid to the treasurer, as aforesaid, shall be by him deposited ina bank 
or banks to be designated by the board of directors as a depository, and the board of directors is 
hereby created. a board of finance, and the funds of said district shall he deposited in accordance 
with the law in force in respect to public depositories. 


History: Laws 1927, ch. 129, § 12; C.S, 1929, § 73- Cross references. — For application of section, see 
412; Laws 1933, ch. 121, § 4; 1941 Comp., § 77-2536; compiler's notes to 73-13-24 NMSA 1978. 
1953 Comp., § 75-26-35. For public depositories, see 6-10-2 NMSA 1978 et seq. 


' Bracketed material. — The bracketed material was For federal.reclamation laws, see 43 U.S.C. § 371 et seq. 
inserted by the compiler and is not part of the law, 
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73-13-36 SPECIAL DISTRICTS i 73-13-40 


73-13-36. [County treasurer.to turn over funds to district treasurer | 
upon appointment. ] 


IniiladiAtely upon the appointment and qualification of the treasurer, the county treasurer and 
ex-officio district treasurer shall turn over to the treasurer all funds of the district and take proper 
receipts therefor. : | 


' History: Laws 1927, ‘ch. 129, § 13; C.S. 1929, § 73- Compiler's notes. — For application of section, see 

413; 1941 Comp., § 77-2537; 1953 Comp., § 75-26-36, compiler's notes to 73-13-24,NMSA 1978. ’ 
Bracketed material. — The bracketed material was . 

inserted by the compiler and is not part of the law. 


73-13-37. [Criminal liability of assessor-collector and treasurer.] 


The assessor-collector and treasurer of such district shall be liable for indictment and criminal 
prosecution for malfeasance, misfeasance or failure to perform any duty herein prescribed, as pro- 
vided by law in cases of county treasurers. 


History: Laws 1927, ch. 129, § 14; C.S. 1929, § 73- Bracketed material. — The bracketed material was 
414; 1941 Comp., § 77-2538; 1953 Comp., § 75-26-37. inserted by the compiler and is not part of the law. 

Effective dates. — Laws 1927, ch. 129, contained noef- © © Cross references. — For application of section, see 
fective date provision, but was enacted at a session which compiler's notes to 73-18-24 NMSA 1978. 


adjourned March 12, 1927. See N.M. Const., art. IV, § 23. 


73-13-38. [Insolvency of municipal irrigation districts; appointment of 
receiver. | 


-That whenever any municipal irrigation district shall become inholvent and unable to: pay-its 
debts, the district court may, at the suit of its board of directors; appoint a‘receiver for such munici- 
pal irrigation district; to operate the same under the court's pete ah for the Beily of conduct- 
ing the affairs of such irrigation persed 


History: Laws 1931, ch. 55, § 1; 1941 Comp., § 77- Cross references. — For appointment of receivers, see 
2539; 1953 Comp., § 75-26-38, Rule 1-066 NMRA. , : 
Bracketed material. — The bracketed. material was _ For the Receivership Act, see 44-8-1 NMSA 1978. 


inserted by the compiler and is not part of the law. 


73-13-39. [Powers of receiver of municipal district.] 


Whenever any receiver is appointed, as provided in the preceding section [73-13-38 NMSA 
1978], he shall enter into such bond as the court may fix, and he shall have the same powers and 
authority heretofore exercised by the board of directors of such irrigation district, and such addi- 
tional powers as a court of equity may or can grant. 


History: Laws 1931, ch. 55, § 2; 1941 Comp., § 77- adjourned on March 14, 1931, See N.M. Const., art. IV, 
2540; 1953 Comp., § 75-26-39. § 23. | 

Effective dates. — Laws 1931, ch. 55, contained no ef- Bracketed material. — The bracketed material was 
fective date provision, but was enacted at,a session which inserted by the compiler and is not part of the law. 


73-13-40. [Powers of receivers of irrigation districts; limitation on 
power. | | | 


That whenever any irrigation district has been placed in the hands of a receiver by order 
of court, such receiver shall be vested with all powers and authority which, in the absence of 
such receivership, would be vested in the board of directors of such district; provided, however, 
that in all cases where, in the absence of such receivership, a formal resolution of the board of 
directors of such district would be necessary for the exercise of some power or authority or the 
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73-13-41 GENERAL PROVISIONS RELATING TO IRRIGATION DISTRICTS 78-13-43 


accomplishment:of some purpose, such receiver shall only exercise such power or authority or, 
accomplish such purpose when authorized so to do by order of the court in wibich such receiver- 
— proccess are pending. 


‘History: Laws 1933, ch. 180, § 1; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2541; 1953 Comp., § 75-26-40. ) inserted by the: compiler and is not part of the law. 


73-13-41. [Powers upon order of court; effect of action.] 


That upon order of the court in which any such receivership is pending, the: receiver of any ir- 
rigation district may execute, on behalf of such district, any contract, conveyance, bond, debenture 
or othér instrument which the board of directors of such district might or could have executed in 
its behalf in the absence of such receivership and may take ‘any other action in connection with the 
affairs of such district which such board of directors might or could take in the absence of such re- 
ceivership, and that any and all such action so taken or instruments so executed by such receiver 
shall, in all respects, have the same force and effect and be binding upon such district in’the same 
manner and to the same extent as if such action had been taken or said instruments had been 
executed by or under the authority of the board of directors or other appropriate officer or officers 
of such district in the absence of such receivership. 


History: Laws 1933, ch. 180, § 2; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2542; 1953 Comp., § 75-26-41. inserted by the compiler and is not part of the law. 


73-13-42. [Additional powers.] 


That in addition to the power and authority specified in Paragraphs [Sections] one and two 
hereof [73-13-40, 73-13-41 NMSA 1978], all such receivers shall have further bie and author- 
ity as the court in which such proceedings are pending may or can grant. 


History: Laws 1933, ch. 180, § 3; 1941 Comp., § 77- Cross references. — For the Receivership Act, see 44- 
2543; 1953 Comp., § 75-26-42. _ 8-1 NMSA:1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-13-43. [Validating law; definitions.] 


The following terms, whenever used or referred to in this act [73-13-43 through 73-13-46 NMSA 
1978], shall have the following meaning unless a different meaning clearly appears from the con- 
text: 

A. the term "irrigation law" shall mean Chapter 20 of the Session Laws of 1919, Chapter 41 
of the Session Laws of 1919 and Chapter 76 of the Sessions Laws of 1929, and acts amendatory 
thereof, and Chapter. 73 of the 1929 Compiled Statutes Annotated of New Mexico, as amended; 

B. the term “irrigation district" shall mean and include every irrigation district created, estab- 
lished or organized, or purporting to have been created, established or organized’ under the provi- 
sions of the irrigation law; 

C. the term "directors" shall mean and include every board of directors or other governing body 
of any irrigation district, created, established or organized, or purporting to have been created, 
esrenisher or organized under the provisions of the irrigation law. 


History: Laws 1934 (S.S.), ch. 9, § 1; 1941 Comp., 73-12-57 NMSA 1978. For Comp. Stat. 1929, ch. 73, which 


§ 77-2544; 1953 Comp., § 75-26-43. included other provisions in addition to Laws 1919, ch. 20, 
Bracketed material. — The bracketed material was Laws 1919, ch. 41 and Laws 1929, ch. 76, see 73-9-1 to'73- 
inserted by the compiler and is not part of the law. 9-6, 73-9-8, 73-9-10 to 73-9-62, 73-10-1 to 73-10-6, 73-10-8 
Compiler' s notes. — For Laws 1919, ch. 20, see com- to 73-10-12, 73-10-14 to 73-10-45, 73-11-1 to 73-11-10, 73- 
piler's note following 73-11-1 NMSA 1978. For Laws 11-12 to 73-11-17, 73-11-19 to 73-11-36, 73-11-49 to 73-11- 


1919, ch. 41, see compiler's notes following 73-10-1 and 54, 73-12-1 to 73-12-57, 73-13-3, 73-13-4, 73-13-6,73-13-7, 
73-9-1 NMSA. 1978. For Laws 1929, ch, 76, see 73-12-1 to 73-13-19 to. 73-13-37 NMSA 1978. , 
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73-13-44. [Establishment and proceedings of districts validated.] 


That the creation, establishment and organization of irrigation districts, or.purported creation, 
purported establishment and purported organization under the provisions of the irrigation law, 
together with all notices, proceedings, acts and deeds done and performed with reference thereto, 
be and the same are hereby validated, ratified, confirmed, approved and declared legal in all re- 
spects, and that the aforesaid irrigation districts are hereby created, established and organized 
and continued bodies corporate and politic, and shall include and be comprised, as if the metes 
and bounds thereof were set forth herein, of the lands originally included in each irrigation district 
as defined and established by the board of county commissioners of the proper county under.the 
provisions of the irrigation law, and any other lands included or purporting to have been included. 
in such district, by the directors thereof by proceedings as provided by the irrigation law, excepting, 
only such lands as may have been excluded or purporting to have been excluded from such district, 
by the directors thereof by proceedings as provided, by the irrigation law; provided, that nothing. 
herein contained shall be so construed as to hereafter prevent any lands from being excluded from 
or included in such district by the directors in accordance with the procedure now or hereafter pro-. 
vided by the irrigation law; and any and all proceedings heretofore had by the board of directors 
of any such irrigation district intended for the purpose of excluding from or including within such 
district or districts, any lands, are hereby validated, ratified, confirmed, approved. and declared 
legal in all respects. 


History: Laws 1934 (S.S.), ch. 9, § 2; 1941 Comp.,: ANNOTATIONS 


§ 77-2545; 1953 Comp., § 75-26-44. 
Heacketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Irrigation §§ 58 to 61. ’ 


inserted by the compiler and is not part of the law. 
Cross references. — For meaning of "irrigation law," 94 C.J.S. Waters § 319. 
see 73-13-43 NMSA 1978. 


73-13-45. [Elections and appointments of officers and employees 
validated.]| 


That all elections of directors of said irrigation districts held or purporting to be held under the 
provisions of the irrigation law and all appointments of officers, employees and agents of irriga- 
tion districts made or purported to have been made by the directors of such irrigation district, be, 
and the same hereby are validated, ratified, confirmed, approved and declared legal in all respects, 
and the said directors, officers, employees and agents are hereby declared to be the duly qualified 
directors, officers, employees and agents of the said irrigation districts with the rights, powers and 
duties granted unto them by the laws of this state or conferred upon them by the directors of such 
district, with like effect as though at the time or times said acts and proceedings, elections and 
appointments were done or had, there existed de jure irrigation districts and statutory authority 
for the doing thereof. 


History: Laws 1934 (S.S.), ch. 9, § 3; 1941 Comp., on ANNOTATIONS 
§ 77-2546; 1953 Comp., § 75-26-45. . 

Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Irrigation § 61. 

Cross references, — For oe of “irrigation law," 94 C.J.S. Waters § 320. 


see 73-13-43 NMSA 1978. 


73-13-46. [Unissued bonds; elections validated. ] 


That all elections in said irrigation districts authorizing or purporting to authorize the issuance 
of bonds of said irrigation districts which have not been delivered and paid for prior to the date 
this act [73-13-43 through 73-13-46 NMSA 1978] shall become effective, be, and the same hereby 
are validated, ratified, confirmed, approved and declared legal and still effective in all respects.. 
Upon resolution adopted by a majority of the members of the board of directors of such irrigation 
districts, all such authorized and unissued bonds may be issued, sold, executed and delivered by 


616 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


73-13-47 CONSERVANCY DISTRICTS; DEFINITIONS; ORGANIZATION AND MANAGEMENT 73-13-47 


the directors notwithstanding any discrepancies or irregularities which may have occurred in the 
proceedings relating to the holding of such elections or in the length of time, not exceeding twenty 
years, which may have occurred from the date of the holding of such elections or purported elec- 
tions to the date of the passage of such resolution, any laws of this state to’the contrary notwith- 
standing. 


History: Laws 1934 (S.S.), ch. 9, § 4; 1941 Comp., ANNOTATIONS 


§ 77-2547; 1953 Comp., § 75-26-46. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Irrigation § 67. ) 


94 C.J.S. Waters § 322. 


73-13-47. Irrigation districts; regulations; recreational use of 
reservoirs. 


Whenever an irrigation district impounds waters on lands leased from or with consent of a state 
or federal agency, the irrigation district may adopt regulations in conformance with the existing 
state laws that provide for public safety, environmental protection and restricted use provisions 
relating to the use of the surface waters for recreational purposes. 


History: Laws 1987, ch. 325, § 1. Bracketed material. — The bracketed material was 
Effective dates. — Laws 1987, ch. 325 contained no inserted by the compiler and is not part of the law. 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 19, 1987. 


ARTICLE 14 
Conservancy Districts; Definitions; Organization and 
Management 

Sec. Sec. 

73-14-1. Declaration. 73-14-27. Repealed. 

73-14-2.. Application. 73-14-28, Repealed. 

73-14-3. Definition of terms. 73-14-28.1. Election. 

73-14-4. Jurisdiction of the conservancy court. 73-14-29, Repealed. 

73-14-5. ‘Petition; place of filing; signatures; contents; 73-14-30. Election expenses. 
land included. 73-14-31. Repealed. 

73-14-6. Bond of petitioners. 73-14-31.1. Repealed. 

73-14-7. Notice of hearing on petition. 73-14-31.2. Repealed. 

73-14-8.° Protesting yagi and hearing on petitions. 73-14-31.3. Repealed. 

73-14-9. Hearing. 73-14-32. Repealed. 

73-14-10. Notice of election; sublic&tion: 73-14-33. Organization of the board of directors. 

73-14-11. Form of ballot. 73-14-34. Quorum. 

73-14-12. Conduct of election: 73-14-35. Employment of agents. 

73-14-13. Declaration of organization. | 73-14-36. Preparation of plans. 

73-14-14, Application of election law. 73-14-37. Powers to execute enpaiveniese plans [; facili- 

73-14-15, Hearing; declaration of organization; nature of ties for recreation and research] 
district; contents of decree. 73-14-38. Access to land. 

73-14-16. Filing order of incorporation: . 73-14-39: General powers. 

73-14-17. Appointment of directors. 73-14-40. Letting contracts. 

73-14-18. Abolition of boards of directors of districts 73-14-41, | Dominant right of eminent domain. 
having more than one hundred thousand 73-14-42. Condemnation under general law. 
acres and created prior to 1930. 73-14-43. Regulations to protect works. 

73-14-19. Boards of directors; membership; qualifications. 73-14-44, Removal of structures, 

73-14-20. Definitions. 73-14-45. Passing equipment through bridge or grade. 

73-14-20.1. Qualified elector list. 73-14-46. Surveys and investigations [; flood warning 

73-14-21. Board of directors; election; terms. service] , 

73-14-22. Board of directors; apportionment. 73-14-47. The use of water. 

73-14-23. Suspension or removal. 73-14-48, General grant of power. 

73-14-24. Time and procedure for election. 73-14-49. Declaration of policy. 

73-14-25. Declaration of candidacy; signatures of’ bled 73-14-50. Distribution of irrigation waters. 
tors. 73-14-51... Rules and regulations. 

73-14-26. Designation of positions for purposes of a 73-14-52. Enforcement. 
tion. 73-14-53. Penalties, 
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Sec: ;.. ' Sec, « « ; berg nie 
73-14-54. Abolition of boards of directors or;commission- 73-14-72. Board of directors; powers; election; terms, . 
ers of districts having 100,000 acres or 73-14-73, Elections. 
less; creation of new boards of directors; 78-14-74. Eligibility of district to hold election. 
powers and: duties. 78-14-75. | Election of first board of directors. 
73-14-55. Boards of directors; membership; qualifiea- 73-14-76. Vacancies on board; how filled. 
tions. 73-14-77, Suspension or removal of board members. — 
73-14-56. Election of board members. 73-14-78. Notice of candidacy; signatures of electors. 
73-14-57. Definition of "qualified electors"; qualified elec- 73-14-79. Designation of board members for purposes of 
tor list. election. : ; 
73-14-58. Terms; vacancies, 73-14-80, Repealed. 
73-14-59. Suspension or removal of directors. 73-14-81. Repealed. 
73-14-60. Board empowered to fill vacancies. 73-14-82; Repealed. 
73-14-61. Notice of candidacy; signatures of electors. 78-14-83. Repealed. 
73-14-62. Time, place and RECogeIR for election. 73-14-84. Repealed. 
73-14-63. Repealed: 73-14-85. Repealed. 
73-14-64. Repealed. 73-14-85.1. Repealed. 
73-14-65. Repealed. 73-14-86, Repealed. 
73-14-66. Election expenses; payment; levy of tax. 73-14-87. Election expense. 
73-14-67... Election violations; penalty. 73-14-88, Election violations; penalty. 
73-14-68. Audit of district records; levy. 73-14-89. Penalty; false voting. 
73-14-69, Application of provisions of act. 78-14-90, Unlawful possession of a oomtie rr mate- 
73-14-70. Applicability of act. rial; penalty. 
78-14-71. Definition of "qualified elector"; qualified elec- 73-14-91. Unlawful opening of ballot box; penalty. = 
tor list. 73-14-92. Falsifying an election document; penalty. 


73-14-1. Declaration. 


The establishment of conservancy districts for the purposes and in the manner provided for in 
this act is hereby declared to be conducive to the public health, safety, convenience and welfare. 


History: Laws 1927, ch, 45, § 101; C.S. 1929, § 30- 
101; 1941 Comp., § 77-2701; 1953 Comp., § 75-28-1. 


Compiler's notes. — The term "this act" refers to the. 


Conservancy Act, enacted by Laws 1927, ch. 45, the provi- 
sions of which are presently compiled as 73-14-1 to 73-14- 
9, 73-14-16, 73-14-17, 73-14-33 to 73-14-48, 73-15-1 to 73- 
15-15, 73-16-1 to 73-16-4, 73-16-6 to 73-16-29 and 73-17-1 
to 73-17-24 NMSA 1978. Laws 1990, ch. 48,8 1 added 73- 
14-20.1 NMSA 1978 to the Conservancy Act. Laws 1939, 
ch. 148, defined the "Conservancy Act of New Mexico" as 
the Conservancy Act and defined other terms used in the 
Conservancy District-Reclamation Control Act, 73-18-24 
NMSA 1978. Laws 1939, ch. 148, § 1\is compiled as 73- 
18-1 NMSA 1978. 

Although the official short title of the Laws of 1927, ch, 
45 is the "Conservancy Act of New Mexico", there are nu- 
merous references in Articles 14 through 18 of Chapter 73, 
NMSA 1978 to the "Conservancy Act". Section 73-18-1 
NMSA 1978 of "The Conservancy District-Reclamation 
Control Act", Section 73-18-24 NMSA 1978, provided that 
for purposes of the "Conservation District-Reclamation 
Control Act", "Conservancy Act" includes the "Conservancy 
Act of New Mexico". This definition of "Conservancy Act" is 
limited to "The Conservancy District-Reclamation Control 
Act". See Laws 1939, ch. 148, § 1, presently compiled as 73- 
18-1 NMSA 1978. See also the compiler's note above for the 
sections included in the Conservancy Act of New Mexico. 

Cross references. — For definitions ify terms, see'73- 
14-3 and 73-18-1 NMSA 1978; 


ANNOTATIONS 


Constitutionality of including railroad right of 
way within conservancy district. — The inclusion of 
a strip of railroad right of way within an extension of a 
conservancy district created for purpose of irrigation and 
placing an ad valorem tax thereon was not invalid asa 
taking of the railroad's property without due process of 
law, as the benefits derived need not be direct or imme- 
diate, the legislature's determination that there is’ an 


618 


enhancement in value being final, unless the method pre- 
scribed is one so arbitrary and unfair as to amount to an 
abuse of legislative power. In re Arch Hurley Conservancy 
Dist., 1948-NMSC-001, 52 N.M. 34, 191 P.2d 338, 

When hew conservancy district creation war- 
ranted. — The creation of a new conservancy district is 
warranted if its purposes are conducive to public health, 
safety, convenience and welfare. In re Sandia Conservancy, 
Dist., 1953-NMSC-056, 57 N.M. 413, 259 P.2d 577. 

Legislature may authorize ad valorem tax on real 
property in the conservancy district so long as the same 
is neither discriminatory nor confiscatory. In re Arch Hur- 
ley Conservancy Dist., 1948-NMSC-001, 52 N.M. 34; 191 
P.2d 338. 

Law reviews. — For article, "Existing Legislation and 
Proposed Model Flood Plain Ordinance For New Mexico 
Municipalities," see 9 Nat. Resources J. 629 (1969). | 

For comment, "Attractive Nuisance - Liability of the 
United States for Accidental: Drowning of Infant Tres- 
passers in Middle Rio Grande Project Irrigation Ditches," 
see 10 Nat. Resources J, 137 (1970). . 

For article, "Water Rights Problems in the Upper Rio 
Grande Watershed and Adjoining Areas," see 11 Nat. Re- 
sources J. 48 (1971), 

For article, "New Mexico Water Law: An Cvtervidva and 
Discussion of Current iasubas see 22 Nat. Resources J. 
1045 (1982). 

For article, "Middle: Rio Reestin Regional Water Re- 
source Planning: The Pitfalls: and the Promises," see 40 
Nat. Resources J. 533 (2000). 

For article, "A Reservoir Runs Through it: A Legisla- 
tive and Administrative History of the Six: Pueblos’ Right 
to Store 'Prior and Paramount! Water at El Vado," see 47 
Nat. Resources J. 733 (2007). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Ard 
Jur. 2d Waters §§ 95 to 98. ' 

Formation and yada pa nae of 5a Sao districts, 69 
A.L.R. 285. 

94 C.J.S. Waters §§ 318, 319, 
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73-14- 2. Application. 


This at shall be construed.as applying to districts organized for the purpose of providing and main- 
taining flood protection, river control, drainage, water storage for supplementing irrigation needs, 
constructing and maintaining distribution systems for irrigation; and other improvements for public 
health, safety, convenience and welfare either in cooperation with the United States government or 
any department thereof under federal laws, or to districts organized for the purpose of making such 
improvements under the powers in this act contained; but the provisions hereof shall not apply to or 


affect irrigation or drainage districts heretofore organized under any other laws. of this state. 


History: Laws 1927, ch. 45, § 102; C.S.,1929, § 30- 
102; 1941 Comp., § 77-2702; 1953 Comp., § 75-28-2. 

Compiler's notes. — For meaning of "this act", see 
compiler's notes to 73-14-1. NMSA 1978 and 78-14-38 
NMSA 1978., 


ANNOTATIONS 


Reorganization of prior existing conservancy dis- 
trict unnecessary. — A conservancy district organized 
under Laws 1923, ch. 140 (repealed), with incidental 
power to promote irrigation did not require reorganization 


to 73-14-8, 73-14-16, 73-14-17, 73-14-33 to 73-14-48, 73- 
15-1 to 73-15-15, 73-16-1 to 73-16-4, 73-16-6 to 73-16-29 
and 73-17-1 to 73-17-24 NMSA 1978), conferring upon it 
power to pursue irrigation as a primary object. Gutierrez 
v, Middle Rio Grande Conservancy Dist., 1929-NMSC-071, 
34 N.M. 346, 282 P. 1, cert. denied, 280 U.S. 610, 50 S. Ct. 
158, 74 L. Ed. 658 (19380). » 

Conservancy district may be organized for irriga- 
tion of lands, though they are not menaced by floods. Ca- 
ter v. Sunshine Valley Conservancy Dist., 1928-NMSC-061, 
33 N.M. 5838, 274 P. 52. 


after enactment of Laws’ 1972, ch. 45 (Sections 73-14-1 


73-14-3. Definition of terms. 


A. This act may be known and cited as "The Conservancy Act of New Mexico"; the districts 
created hereunder may be termed "conservancy districts"; and the bonds which may be issued 
hereunder may be called "conservancy bonds," and such designation may be engraved or printed 
on their face; the tax books and records provided hereunder shall be termed "conservancy books" 
or "conservancy records," and such title shall be printed, stamped or written thereon. 

~B. Whenever the term "person" is used, and not otherwise specified, it shall be taken to mean 
a person, firm, copartnership, association or corporation, other than a county, town, city or other 
‘political subdivision. Similarly, the words "public corporation" shall be taken to mean counties; 
towns; villages; cities; community land grants; community ditches or acequias; water users' as- 
sociations; school, drainage, irrigation, water, park improvement or conservancy districts; and all 
governmental agencies clothed with the power of levying or providing for the levy of general or 
special taxes, or special assessments. 

C. Whenever the term "land" or "real ttre is used, and not otherwise specified, it shall 
be taken to mean real estate, as the words "real estate" are defined by the laws of the state of 
New Mexico, and shall embrace all railroads, electric railroads, street and interurban railroads, 
highways, roads, streets and street improvements, electric, telephone, telegraph and transmission 
lines, gas, electric,'sewer and water systems, water rights, irrigation, drainage’and community 
ditches or acequias; pipelines and rights-of-way of public or private corporations and all other real 
property whether held for public or private use. | , 

D. Whenever the term "land" or "property" is used with reference to benefits, appraisals, as- 
sessments or taxes; public corporations shall, as political entities, be considered as included in 
such reference, in the same manner. as "land" or "property." 

E. ‘Whenever the term "tax" or "taxes" is used, and not otherwise specified, with reference to 
levies for benefits, damages, construction, improvements or maintenance, it shall be taken to mean 
special taxes or special assessments. | 

F. Whenever the term "publication" is used and no manner specified therefor, it shall be taken 
to mean publication, in both English and Spanish, once a week for three (3) consecutive weeks 
in at least one newspaper of general circulation in each county wherein such publication is. to 
be made. It shall not be necessary that publication shall be made on the same days of the week 
in each of the three (3) weeks, but not less than fourteen (14) days (excluding the day of the first 
publication) shall intervene between the first publication and the last publication; and publication 
shall be complete on the date of the last publication. tk 
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G. In case of a conservancy district or proposed conservancy district lying in one judicial dis- 
trict, whenever the term "court" or "conservancy court" is used, and not otherwise specified, it shall 
be taken to mean the district court of that judicial district of the state of New Mexico wherein the 
petition for the organization of a conservancy district shall be filed, or a judge thereof in vacation. 
In case of a conservancy district, or proposed ‘conservancy district lying in more than one judicial 
district then for the purposes of this act, the vorae ‘court" or "conservancy court" shall have’the 
same significance. : . 

H. Whenever the term "clerk" is alsa and not otherwise specified, it shall be taken to mean 
the clerk of the county of the state of New Mexico wherein ‘the petition for the pie ofa 
conservancy district shall be filed. 

I. Whenever the term "district" is used, and not otherwise specified, it shall be taken to mean 
a conservancy district organized or ratified and continued under the provisions of this act, and to 
include only the lands described in the order of the court establishing said district and such ad- 
ditional lands therein, if any, on record in the office of the clerk, and property and rights acquired 
by the district. 

J. Whenever the term "board" or "directors" is used, and not “viaecanti cacpan it shall be 
taken to mean the board of directors appointed by the court for a conservancy district organized 
under the provisions of this act. 

K. Whenever the term "president" is used, and not otherwise specified, it shall be taken to 
mean the chairman of the board of directors and the president of a conservancy district organized 
under the provisions of this act. 

L. Whenever the term "secretary" is used, and not otherwise’ specified, it shall be taken to 
mean the secretary of the board of directors of a conservancy district organized under the provi- 
sions of this act. 

M. Whenever the term "treasurer" is used, and not otherwise specified, it shall be taken to 
mean the treasurer of [a] conservancy district organized under the provisions of this act. . 

N. Whenever the term "appraisers" is used, and not otherwise specified, it shall be taken to 
mean the board of appraisers appointed by the court for a conservancy district organized under 
the provisions of this act. 

O. Whenever the term "public health" is used in this act it shall be construed to include any act 
or thing tending to improve the general sanitary condition of the community, whether by way of 
drainage, relieving low or wet land of stagnant and unhealthy conditions or preventing the flood- 
ing of any lands producing or tending to produce unhealthful conditions, 

P. Whenever the terms "public welfare" or "public benefit" are used, they shall be construed to 
extend to and include any act or thing tending to pee or benefit the general public or benefit 
the inhabitants of the district. 


History: Laws 1927, ch. 45, § 103; C.S. 1929, § 30- 
103; Laws 1933, ch. 80, § 1; 1941 Comp., § 77-2703; 
1953. Comp., § 75-28-3. 

Compiler's notes. — The term "this act" refers to the 
Conservancy Act, enacted by Laws 1927, ch. 465, the provi- 
sions of which are presently compiled as 73-14-1 to 73-14- 
9, 73-14-16, 73-14-17, 73-14-33 to 73-14-48, 73-15-1, to 73- 
15-15, 73-16-1 to 73-16-4; 73-16-6 to 73-16-29 and 73-17-1 
to 73-17-24 NMSA 1978. Laws 1990, ch. 48, § 1 added 73- 
14-20.1 NMSA 1978 to the Conservancy Act. Laws 1939, 
ch, 148, defined.the "Conservancy Act of New Mexico" as 
the Conservancy Act and defined other terms used in the 
Conservancy District-Reclamation Control Act, 73-18-24 
NMSA 1978. Laws 1939, ch. 148, § 1 is compiled as 73- 
18-1 NMSA 1978. ’ 


Although the official short title of the Laws of 1927, ch. 
45 is the "Conservancy Act of New Mexico", there are nu- 
merous references in Articles 14 through 18 of Chapter 73, 
NMSA 1978. to the "Conservancy Act". Section 73-18-1 
NMSA 1978 of "The Conservancy District-Reclamation 
Control Act", Section 73-18-24 NMSA 1978, provided that 
for purposes of the "Conservation District-Reclamation 
Control Act", "Conservancy Act" includes the "Conser- 
vancy Act of New Mexico". This definition of "Conservancy 


‘Act" is limited to "The Conservancy District-Reclamation 


Control Act". See Laws 1939, ch, 148, § 1, presently com- 
piled as 73-18-1 NMSA 1978, See also the compiler's:note 
above for the sections included in the Conservancy Act of 
New Mexico. 


73-14-4. Jurisdiction of the conservancy court. 


A. The conservancy court is hereby vested with jurisdiction, power and authority, when the 
conditions stated in Section 202 [73-14-5 NMSA 1978] are found to exist, to establish ashe Hap 
districts for all or any of the following purposes: 
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(1) preventing floods; : 
(2) regulating stream channels by changing, widening or ichesibini tac the same; 

(3), regulating the flow of streams; 

(4) diverting, controlling or in whole or in part eliminating watercourses; 

(5) reclaiming, draining or filling wet and overflowed lands; 

(6) of providing for irrigation where it may be needed and otherwise benefiting and devel- 
oping agricultural lands or lands susceptible of irrigation or agricultural development; 

(7) protecting public and private property from inundation. 

Incident to the foregoing purposes and to enable their accomplishment, any district so estab- 
lished shall have the power to straighten, widen, deepen, divert or change the course or terminus 
of any natural or artificial watercourse; drainage, irrigation or community ditches, or acequias; 
to build reservoirs, canals, drainage, irrigation or community. ditches or acequias, levees, walls, 
embankments, bridges or dams; to drain, reclaim or fill low lands and lands subject to overflow; 
to make improvements, to remove and to regulate and prescribe the location of improvements 
upon land; to maintain, operate and repair any of the construction herein named; to sink wells, to 
purchase, develop and reclaim waters for the purpose of using, distributing, selling or leasing the 
same; to construct, operate, lease and control plants for the generation, distribution, sale, lease 
and use of electric energy; to construct; maintain and operate irrigation and drainage works or 
systems, necessary to maintain the irrigability of lands within the district, or.to purchase, extend, 
improve, operate and maintain constructed-works; to cooperate and contract withthe federal or 
any state government or agent or department thereof; to promote the agricultural resources and 
marketing facilities of the district; to levy assessments, issue bonds and make appropriations of 
money, and to do, all things necessary to effectuate and fulfill the purposes of this act; and such 
powers shall also be appraised as herein provided. 

B. The conservancy court shall thereafter, forall purposes of this act,. except as heretofore or 
hereinafter otherwise provided; maintain and have original and exclusive jurisdiction coextensive 
with the boundaries of said:district, and of lands,;and other property proposed to be included in 
said district or affected by said district, without regard to the usual limits of its jurisdiction. 

C. No judge of such court. wherein such petition is filed or other judge exercising administra- 
tive or judicial:functions under the provisions of this act shall be disqualified:to perform any duty 
imposed by this act by reason of ownership of property within any district or proposed district, or 
by reason of ownership of any property that may be benefited, taxed or assessed therein. 


History: Laws 1927, ch. 45, § 201; C.S. 1929, § 30- This act (Laws 1927, ch. 45) does not create a new 


201; 1941 Comp., § 77-2704; 1953 Comp., § 75-28-4. court in violation of N.M. Const., art. VI, § 1. Gutierrez v. 
Compiler's notes. — For meaning of "this act", see Middle Rio Grande Conservancy Dist., 1929-NMSC-071, 
compiler's notes to 73-14-38 NMSA 1978.. ( 84 N.M. 346, 282 P. 1, cert. denied, 280 U.S, 610,50 S. Ct. 
Cross references. — For definition of conservancy 158, 74 L, Ed. 653 (1930), 
court, see 73-14-3 NMSA 1978. Other provisions not made unconstitutional. — 
For establishment of guaranty fund, see 73-16-41 to 73- This section does not of itself make the Conservancy Act 
16-49 NMSA 1978. (Laws 1927, ch. 45) unconstitutional under N.M. Const., 
art. V1, § 18. Gutierrez v. Middle Rio Grande Conservancy 
ANNOTATIONS Dist., 1929-NMSC-071, 34 N.M. 346, 282 P. 1, cert. denied, 


280 U.S. 610, 50 S, Ct. 158, 74 L. Ed. 653 (1930). © 


ality of nf d. , 
Constitution ; y of powers. and duties conferre ‘Scope of discretion to form districts..— A water 


— Powers and duties conferred upon the district court by 


this act (Laws 1927, ch: 45) are essentially judicial and do conservancy district isa quasi-municipal corporation, 
not violate N.M. Const., art. III, § 1. Gutierrez v. Middle the formation of which is a legislative function, and for 
Rio Grande Conservancy Dist., 1929-NMSC- 071,34.N.M.. _. Which the Conservancy Act (Laws 1927, ch. 45) has set 
346, 282 P. 1, cert. denied, 280 US. 610, 50 S. Ct. 158, 74 up certain standards and requirements and has delegated 
I Ed. 653 (1930). to the district court the ministerial and judicial task of 


determining whether these standards have been met in a 
given case; but the court does not have and could not con- 
stitutionally have been invested with a general discretion 
for the formation of whatever districts: the court deemed 
to be in the public interest. Rancho Del Rio Grande Con- 
servancy Dist. v. Tres Rios Ass'n, 1975-NMSC-024, 87 N.M. 
482, 535 P.2d 1333. 


The Conservancy Act (Laws 1927;.ch. 45) is not uncon- 
stitutional under. contention that under it the individual 
petitioners, by fixing the boundaries of the district are 
empowered to determine whether or not the property in- » 
cluded will be benefited, thereby causing an unlawful del- 
egation to them of the legislative power, as the petitioners 
must allege and the conservancy court must find that the 
property described in the petition will be benefited, not Powers not to be expanded beyond language. 
merely some of the property described. Jn re Arch Hurley — Formation of a water conservancy district is a statu- 


Conservancy Dist.,,1948-NMSC-001, 52 N.M. 34,191 P2d, tory proceeding and the powers conferred may’ not be ex- 
338. '~ panded by inference or construction beyond the language 


of the statute. Rancho Del Rio Grande Conservancy Dist. 


621° 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-14-5 


v. Tres Rios Ass'n, 1975-NMSC-024, 87 N.M. 482, 535 P.2d 
1333. . 
Jurisdiction not exclusive to determine collect- 
ibility of assessments. — There is a supportable infer- 
ence in the Conservancy Act (Laws 1927, ch, 45) itself that 


the conservancy court does not have exclusive jurisdiction 


to determine the collectibility of assessments in the provi- 
sion that the county treasurer is relieved of his statutory 
duty to collect them if their collection has been enjoined 
by order of court of competent jurisdiction. Tondre v, Gar- 
cia, 1941-NMSC-042, 45 N.M. 433, 116 P.2d 584. 


Jurisdiction to issue injunction. — Injunction to 


restrain county treasurer from refusing to accept pay- 
ment of county and state taxes unless taxpayers paid all 
conservancy district assessments against the lands need 


‘SPECIAL DISTRICTS 


73-14-5 


Jurisdiction to prevent wrongs. — Jurisdiction of 
a district court other than the conservancy court to pre- 
vent wrongs may not be successfully challenged merely 
because such district may be incidentally interested in the 


- outcome of the litigation. This is not the kind of a case 


that is exclusively within the jurisdiction of the conser- 
vancy court. Tondre v. Garcia, 1941- NMSC- 042, 45 N.M. 
438, 116 P.2d 584. 

Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 

For article, "Existing Legislation and Proposed Model 
Flood Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J..629 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 
C.J.S. Waters § 321. 


not be brought in conservancy court. Tondre v. Garcia, 
1941-NMSC-042, 45 N.M. 433, 116 P.2d 584... | 


73-14-5. Petition; place of filing; signatures; contents; land included. 


A. Before any district shall be established under this act, a petition shall be filed in'the office 
of the clerk of the court vested with jurisdiction, in a county in which all or a part of the lands 
embraced in said proposed district are situated, signed by the owners of more than one-third of the 
real property in such proposed district, in either acreage or value, as shown by the last preceding 
assessment roll of the county or counties wherein such district is proposed to be created. 

B. Whenever a proposed district shall include territory extending into more than one judicial 
district; the petition for the organization of said district shall be filed in the office of the clerk of the 
court in and for that county which has the greatest valuation of real property within the proposed 
district, as shown by the.tax rolls of the respective counties. 

C. Such a petition may also be signed by any private corporations owning lands within the pro- 
posed district, or by the governing body of any public corporation lying wholly or partly within the 
proposed district, in such manner as it may prescribe, and when so signed, such petition shall fill 
all the requirements of representation upon such petition of the owners of land of such public cor- 
poration, as they appear upon the tax rolls; and thereafter it shall not be necessary for individuals 
within said public corporation to sign such a petition. 

D. Any city interested in'some degree in the improvement, upon proper action by its governing 
body, may alone file the petition required by this section. 

E. The petition shall set forth: . 

(1) the proposed name of said district; 

(2) that property within the proposed district will be ae by the a rn of 
one or more of the purposes enumerated in Section 73-14-4 NMSA 1978; 

(3) a general description of the purpose of the contemplated improvement, and of the ter- 
ritory to be included in the proposed district; such description need not be given by metes and 
bounds or by legal subdivisions, but it shall be sufficient to enable a property owner to ascertain 
whether his property is within the territory proposed to be organized as a district; said territory 
need not be contiguous, provided it be so situated that the organization as a single district of the 
territory described is calculated to promote one or more of the purposes enumerated i in Section 73- 
14-4 NMSA 1978; 

(4) said petition shall pray for the organization of the district by the name proposed. 

F. No petition with the requisite signatures shall be declared null and void on account of al- 
leged defects, but the court may at any time permit the petition to be amended to conform to the 
facts, by correcting any errors in the description of the territory or in any other particular. 

G. Several similar petitions or duplicate copies of the same petition for the organization of the 
same district may be filed and shall together be regarded as one petition. All such petitions filed, 
prior to the hearing on the first petition filed, shall be considered by the court the same as though 
filed with the first petition. 

H. A guardian, conservator or personal representative of an estate who is appointed as such 
under the laws of this state, and who as such guardian, conservator or personal representative is 
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entitled to the possession of the lands belonging to the estate which he represents, may, on behalf 
of his ward or the estate which he represents, upon being thereunto authorized by the proper 
court, sign and acknowledge the petition in this act mentioned and may act in respect to the said 
lands to the same extent. and in the same manner as a private owner might act. 

I. For the inclusion in any existing district of territory beyond its boundaries, the same pro- 
cedure as specified for the organization of a district may be followed by the landowners of the 
said territory; provided, however, approval and consent thereto by the court shall first have been 
obtained. Such territory may also be included by the appraisers of such existing district as here- 
inafter provided. In the event that all of the landowners of such territory desire to have the same 
included in such district, a petition signed by each of them shall be filed in the court which has 
jurisdiction over such district, and upon approval and consent thereto by the court, no further pro- 
ceedings except the order of the court including such territory in such district shall be necessary. 
Provided, however, the directors of the district may be:heard before the court on any objections the 
district may have to the inclusion of such territory therein because of the change in official plan 
and the appraisal of the benefits and damages. 

J. In determining whether a requisite number of landowners have signed the petition, the 
court shall be governed by the names as they appear upon the tax roll, which shall be prima facie 
evidence of such ownership. | 

K. Noland shall be included or proposed to be included in any such district which i is so situated 
that it cannot reasonably be drained, flooded or irrigated as an integral part thereof by or from 
any stream or waters to be controlled thereby, and is more than two miles distant from any lands 
above described. 

L. No district formed ig the provisions of Chapter 140, Laws of New Mexico, 1923, or 
formed under the provisions of this act, for the protection and conservation of property in the Rio 
Grande valley, shall include any lands south of the Elephant Butte dam; provided that any district 
formed under said Chapter 140, Laws of New Mexico, 1923, shall retain all rights to impound and 
control the water of the Rio Grande or other streams or waters, or to acquire rights and property 
incident thereto that it: now possesses, whether within or without the district as hereby limited 
and defined. Except as otherwise provided herein, the boundaries of any such district heretofore 
created shall be limited and confined to the territory as herein defined. 


History: Laws 1927, ch. 45, § 202; C.S. 1929, § 30- Constitutionality of former law. — Laws 1923, ch. 


202; 1941 Comp., § 77-2705; 1953 Comp., § 75-28-5; 140, §§ 202, 205 (repealed), regarding petitions for the es- 
Laws 1971, ch. 51, § 1; 1975, ch. 257, § 8-132. tablishment of conservancy districts and hearings on said 
Compiler's notes. — For meaning of "this act", see petitions, did not violate U.S. Const., amend. XIV, to N.M. 
compiler's notes to 73-14-1 NMSA OTe and 73-14-3 Const., art. IT, § 2 or art. XI, § 8 (art. XI, § 8 now repealed). 
NMSA 1978.. In re Proposed Middle Rio Grande Conservancy Dist., 
Laws 1927, ch. 45, § 910, compiled as 73-17-23 NMSA 1925-NMSC-058, 31 N.M. 188, 242 P. 683. 
1978, repealed Laws 1923, ch. 140, relating to establishing Legislative purpose not abused. — The true legisla- 
conservancy districts to cooperate with the federal gov- tive purpose of the Conservancy Act (Laws 1927, ch. 45) 
ernment under federal reclamation law. was not abused by applying it to a strip of railroad right of 
Cross references. — For the Probate Code, see 45-1- way on account of incidental benefits that will be derived. 
101 NMSA 1978. ; In re Arch Hurley Conservancy Dist., 1948-NMSC-001, 52 
The 1975 amendment, effective July 1, 1976, substi- N.M., 34, 191 P.2d 338. 
tuted "conservator or personal representative" for "execu- Inclusion of certain Rio Grande valley lands not 
tor or administrator" in two places near the beginning of prohibited. — This section does not prohibit inclusion 
Subsection H. _. of lands in the Rio Grande valley in the north of Santa 


Fe county in conservancy districts organized for irriga- 
ANNOTATIONS tion only. Cater v. Sunshine Valley Conservancy. Dist., 


No unconstitutional delegation of legislative — 1928-NMSC-061, 33 N.M. 588, 274 P. 52, {i 
power. — The Conservancy Act (Laws 1927, § 45) is not Effect of repeal of prior law on refiled petition. — 
unconstitutional under contention that under it the indi- Where petition was filed for the organization of a district 
vidual petitioners, by fixing the boundaries of the district under the 1923 Conservancy Act before its repeal by Laws 
are empowered to determine whether or not the property 1927, ch. 45, but before action, and by order of the court, 
included will be benefited, thereby causing an unlawful the petition was withdrawn after the repeal and refiled as 
delegation to them of the legislative power, as the peti- an original petition, proceeding was under Laws 1927, ch. 
tioners must allege and the conservancy court must find 45, even though the prayer was inapt. Cater v. Sunshine 
that the property described in the petition will be ben- Valley Conservancy Dist., 1928-NMSC-061, 33 N.M. 583, 
efited, not merely some of the property described. In re 274 P. 52. 


Arch Hurley Conservancy Dist., 1948: NMSC-001, 52 N.M. _ Effect of substantial change in property to be 
34, 191 P.2d 338. included. — In the formation of water conservancy dis- 


tricts which will result in the imposition of taxes or other 
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assessments upon the property included therein, a sub- 
stantial change in the property to be included from that 
described in the petition or petitions for the creation of 
such districts vitiates the petition or petitions and re- 
quires their dismissal. Rancho Del Rio Grande: Conser- 
vancy Dist. v. Tres Rios Ass'n, 1975-NMSC- 024, 87 N.M. 
482, 535 P.2d 1338. 

Once the people have weighed the merits of the pro- 
posal to establish a water conservancy district:as embod- 
ied in the petition and each has estimated the burden and 
benefit for himself, it would be grossly unfair to permit 
changes to be made by eliminating property belonging to 
numerous individuals and municipalities, thus multiply- 
ing the cost per acre foot of water to the user; this would 
materially and substantially amend the signer's original 
petition without his authority, subjecting him to additional 
burdens, and cannot be approved. Rancho Del Rio Grande 
Conservancy Dist. v. Tres Rios Ass'n, 1975-NMSC-024, 87 
N.M. 482, 535 P.2d 1333. 

Result of excluding certain lands from petition for 
creation of a water conservancy district is that the sig- 
natures of all persons on originating petitions become a 
nullity, since after the exclusions the petitions no longer 
describe the territory to be included in the proposed dis- 
trict. It cannot be assumed that any one of the petitioners 
would have affixed his signature to the originating peti- 
tions had he known that the district to be created would 
be substantially different from that made known to him 
by the instrument which he signed as an originating pe- 
titioner. Rancho Del Rio Grande Conservancy: Dist. v. Tres 
Rios Ass'n, 1975-NMSC-024, 87 N.M. 482, 535 P.2d 1333. 

All property in petition must be benefited. — The 
petitioners must allege and the conservancy court must 
find that the property described in the petition will be 
benefited by the organization of the conservancy district 
- not some of the property described in the petition, but all 
of it, and upon finding some of the lands would not be ben- 
efited, the conservancy court should have dismissed the 
petition; when it permitted the amendment of the peti- 
tion and the creation of a new and different district, it ex- 
ceeded its authority. Rancho Del Rio Grande Conservancy 
Dist, v. Tres Rios Ass'n, 1975-NMSC-024, 87 N.M. 482, 535 
P.2d 1333, 

Petition proposal must be specific. — To make the 
support evidenced by the filing of a petition for the creation 
of a water conservancy district meaningful, and to comply 
with the notice requirements of due process, the proposal 


73- 14- 6. Bond of petitioners. 


SPECIAL DISTRICTS 


73-14-7 


in the petition must be specific; otherwise; a citizen cannot 
form an intelligent. opinion as to whether to sign and has 
no way of knowing what he is petitioning for or what he is 
agreeing to pay and the effect of his signing upon others’ 


‘ whovalso will be taxed. Rancho Del Rio Grande Conser- 


vancy Dist. v. Tres Rios Ass'n, 1975-NMSC-024, 87 N:M. 
482, 535 P.2d 1333. 

Signatures by private and public corporations. — 
Petition to establish and organize a, conservancy district 
must be. signed by owners of more than one-third of the 
real property in the proposed district, in either acreage 
or value, as shown by the last preceding ‘tax roll of the 
county wherein the district is to be created, but Subsec- 
tion C of said section plainly authorizes private corpora- 
tions and governing bodies of public corporations, lying’ 
wholly or partly within the proposed district and owning 
lands therein, to sign such petition in a representative ca- 
pacity, thereby dispensing with the requirement that the. 
petition be signed by landowners individually. In re San- 
dia Conservancy Dist., 1953-NMSC- 056, 57'N.M. 418, 259 
P.2d 577. 

Incidental, hatedts to lands included in aie 
— The Conservancy Act specifically provides for the inclu- 
sion of lands that will not be directly benefited by the es- 
tablishment or enlargement of a district. A district may be 
established or enlarged if some of the lands to be included. 
will receive only incidental benefits. The lands to be inci- 
dentally benefited, however, must not lie more than two 
miles from the lands to be irrigated, drained, or protected 
from flooding as an integral part, of the district,: 1978 Op. 
Att'y Gen. No, 78-13. 

Extension of La Plata conservancy district to in- 
clude Farmington and Aztec precluded, — Subsec- 
tion K of this section. would preclude: the extension of the 
boundaries of the La Plata conservancy district to include 
Farmington and Aztec since nearly all of the land within 
the limits of Farmington, Aztec, and the surrounding area 
proposed to be included within the boundaries of the La 
Plata conservancy district is located more than two miles 
from district land that would be drained, irrigated, or pro- 
tected from flooding by the district or Animas-La Plata 
project facilities. 1978.Op, Att'y Gen. No. 78-13......... 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality and construction of statute which leaves to de- 
termination of private individuals boundaries of territory 
to be erected into water districts, 70 A.L.R. 1064, 

94 C.J.S. Waters § 319(2). 


At the time of filing the petition, or at any His subsequent Phsivete and prior to the time af the 
hearing on said petition, a bond shall be filed, with security approved by the court, sufficient to pay 
all the expneses [expenses] connected with the proceedings in case the organization of the district 
be not effected. If at any time during the proceeding the court shall be satisfied that the bond first 
executed is not sufficient it may require the execution of an additional bond within a time to be 
fixed, which shall not be less than. ten days -from the date of such order, and en failure of the 
petitioners to execute the same, the tetra shall be dismissed. 


ANNOTATIONS 


‘Ari. Jur, 2d, A.L.R. and C.J.S. references. — o4 
C. J, S. Waters § 319(2). 


History: Laws 1927, ch. 45, § 203; C.S. 1929, § 30- 
203; 1941 Comp., § 77-2706; 1953 Comp., § 75-28-6. 

Bracketed material. — The bracketed material was 
inserted by. the compiler and is not part of the law. 


73-14-7. Notice of hearing on petition. 


A: Immediately after the filinig [filing] of such petition the court shall by order fix a place 
and time, not less than ninety (90) days after the petition is filed, for hearing thereon, and 
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thereupon the clerk shall cause notice by publication (Schedule Form I) [73-17-24 NMSA 1978] 
to be made of the pendency of the petition and of the time and place of the hearing thereon, in 
each county in which there is.territory included in the proposed district, If no newspaper is pub- 
lished in any such county, publication shall be made i in a newspaper of general circulation in the 
proposed district. 

B.. It shall not be necessary for said clerk to name the parties interested, nor to describe sepa- 
rate lots or tracts of land in giving said notice, but it shall be sufficient to give such descriptions as 
will enable the owner to determine whether or not his land is covered by such description. 


History: Laws 1927, ch. 45, § 204; C.S. 1929, § 30- For legal newspapers, see 14-11-2 NMSA 1978. 


204; 1941 Comp., § 77-2707; 1953 Comp., § 75-28-7. 
Bracketed material. — The bracketed material was ANNOTATIONS 

inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and Cc J, gS: references. —'94 
Cross references, — For short form of notice, see 73- C. J.S. Waters § 319(2). 


17-19 NMSA 1978. 


73-14-8. Protesting petitions and hearing on petitions. 


Any owner of real property or any public corporation in said proposed district not having indi- 
vidually signed a petition for the organization and incorporation of said district may, on or before 
the date set for the cause to be heard, file,objections to the organization and incorporation of such 
district. Such objections shall be heard by. ‘the court as an advanced case without unnecessary 
delay. . : ; f 


History: Laws 1927, ch. 45, § 205; C.S, 1929, § 30- 
205; 1941 Comp., § 77-2708; 1953 Comp., § 75-28-8, 


73-14-9. Hearing. 


A. Upon the hearing of the petition as provided for in Section 73-14-8 NMSA 1978, if it appears 
that a petition for the organization of the district has’ been signed and presented as required by 
law, and that the allegations of the petition are true, that the lands described in the petition sub- 
stantially conform to the requirements of Subsection 'K, Section 73-14-5 NMSA 1978, and that no 
protesting petition has been filed, or if filed has been dismissed, the court shall give the district a 
corporate name, by which in all proceedings it shall thereafter be known, and shall fix a,date for 
an election and order the board of county commissioners of any county within which the proposed 
district lies, to conduct such election on the question of whether or not the district shall be created. 

B. Ifthe court finds against the prayer of the petitions [petition], it shall dismiss the proceed- 
ings and adjudge the costs against the signers of the petition in the proportions as it deems just 
and equitable. 


History: Laws 1927, ch. 45, § 206; C.S. 1929, § 30- have been invested with a general discretion for the for- 


206; 1941 Comp. § 77-2709; 1953 Comp., § 75-28-8.1, mation of whatever districts the court deemed to be in the 
enacted by Laws 1965, ch. 76, § 1." public interest. Rancho Del Rio Grande Conservancy Dist. 

Bracketed material. — The bracketed material was v. Tres Rios Ass'n, 1975-NMSC- 024, 87 N.M. 482, 535 P.2d 
inserted by the compiler and is not part of the law. 1333. 

Repeals and reenactments, — Laws 1965, ch. 76, § 1 Powers not to be patden beyond language. 
repealed and reenacted this section. This section is consid- — Formation of a water conservancy district is a statu- 
ered a continuation of Laws 1927, ch. 45, § 206. See 12-2A- tory proceeding and the powers conferred may not be ex- 
14 NMSA 1978. panded by inference or construction beyond the language 

of the statute. Rancho Del Rio Grande Conservancy Dist. 
ANNOTATIONS | |v. Tres Rios Ass'n, 1975-NMSC-024, 87 N.M. 482, 535 P.2d 


1333, 

Effect of substantial change: in property. i be 
included. — In the formation of water conservancy dis- 
tricts which will result in the imposition of taxes or other 
assessments upon ‘the property included therein, a sub- 
stantial change in the property to be included: from that 
described in the petition or petitions for the creation 
of such districts vitiates the petition or petitions and 


Scope of discretion to form districts, — A water 
conservancy district is a quasi-municipal: corporation, the 
formation of which is a legislative function, and for which 
the Conservancy Act (Laws 1927, ch, 45) has set up certain 
standards and requirements and has delegated to the dis- 
trict court the ministerial and judicial task of determining 
whether these standards have been met in a given case; 
but the court does not have and could not constitutionally 
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requires their dismissal. Rancho Del.Rio Grande Conser-' .. would have affixed his signature to the originating peti- 
vancy Dist. v. Tres Rios,Ass'n, 1975-NMSC-024, 87 N.M. tions had he known that the district to be created would 
482, 535 P.2d 1333. be substantially different from that made known to him 
Once the people have weighed the merits of the pro- by the instrument which he signed as‘an originating pe- 
posal to establish a water conservancy district as embod- , — titioner. Rancho Del Rio Grande Conservancy Dist. v. Tres 
ied in the petition and each has estimated the burden and Rios Ass'n, 1975-NMSC-024, 87 N.M. 482, 535 P.2d 1333. 
benefit for himself, it would be grossly unfair to permit All property in petition must be benefited. — The 
changes to be made by eliminating property belonging to petitioners must allege and the conservancy court must 
numerous individuals and municipalities, thus multiply- find that the property described in the petition will be 
ing the cost per acre foot of water to the user; this would benefited by the organization of the conservancy district 
materially and substantially amend the signer's original - not some of the property described in the petition, but all 
petition without his authority, subjecting him to additional of it, and upon finding some of the lands would not be ben- 
burdens, and cannot be approved. Rancho Del Rio Grande efited, the conservancy court should have dismissed the 
Conservancy Dist. v. Tres Rios Ass'n, 1975-NMSC-024, 87 petition; when it permitted the amendment of the peti- 
N.M, 482, 5385 P.2d 13837 - > tion and the creation of a new and different district, it'ex- 
Result of excluding certain lands from petition for ceeded its authority. Rancho Del Rio Grande Conservancy 
creation of a water conservancy district is that the sig- Dist. v. Tres Rios Ass'n, 1975-NMSC-024, 87.N.M. 482, 535 
natures of all persons on originating petitions become a P.2d 1338. 
nullity, since after the exclusions the petitions no longer Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 


describe the territory to be included in the proposed dis- C.J.S. Waters § 319(2). 
trict. It cannot be assumed that any one of the petitioners 


73-14-10. Notice of election; publication. 


Upon entry of the order of the court, the board of county commissioners of any county within 
which the proposed district lies,'shall cause to be’ published a notice of the election in a newspaper 
of general circulation in the proposed conservancy district, at least once a week for three consecu- 
tive weeks. 


History: 1953 Comp., § 75-28-8.2, enacted by Laws 
1965, ch. 76, § 2. 


73-14-11. Form of ballot. 


The form of the ballots for the creation of the conservancy district shall be printed and he ie = in 
pela pia 2 the following form: 


"BALLOT 
On the question of the formation of Conservancy District. 
(Place "X" in one of the boxes below) 

For the creation of the conservancy GiStrict ..il..0...ccccccsscceessccesessscessssestinsseeecesecesens PHA TR [] 
Against 'the creation of the conservancy istrict ..........cci clic lcccsecccssseccesstecsesssseessnsselersdbecesnteesens es 
History: 1953 Comp., § 75-28-8.3, enacted by Laws conducting the conservancy district election. Such ballots 
1965, ch. 76, § 3. could be handed to qualified electors who could mark the 
ballots in the same booths as contain the voting machines 
ANNOTATIONS used in the city elections and after leaving the booth, drop 
Paper ballot safest route. — The use of paper ballots such ballots into a separate ballot box provided for that 

in accordance with Sections 73-14-63 and 73-14-64 NMSA purpose. 1959-60 Op. Att'y Gen. No, 59-136. 


1978 would appear to be the safest route to follow in 


73-14-12. Conduct of election. 


A. The election on the issue of whether the proposed conservancy district will be created shall 
be conducted and canvassed in the same manner in the territory of the proposed district as elec- 
tions for municipal school board members are carried out. Only persons who are qualified electors 
and landowners of the district shall be eligible to vote in the election. 

B. The cost of conducting the election within each county in which the district is proposed tint 
be borne by that county: ve 
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C. Election officials shall count the votes cast and as soon as all the ballots have been counted, 
they shall certify the total number of votes cast and the number cast for the creation of the dis- 
trict and the number cast against the creation of the district within the territory of the proposed 
district. 

D. ‘The rasilts of the election after being canvassed shall be certified to’the court by the board 
of: garg commissioners. 

History: 1953 comp, +) § 75-28-8. 4; chabted by Laws ANNOTATIONS 


4, 
1965, QhoBn8 Am. Jur. 2d, A.L.R. and CIS. references. — 94 
C.J.S. Waters § 319(2). 


73-14-13. Declaration of organization. 


A. The court, upon receipt of the certified results of the election that a majority of the persons 
voting have voted in favor of creating the district, shall declare the district organized. 

‘B. Thereupon, the district shall be a political subdivision of the state and a body corporate with 
all the powers of a public or municipal corporation. The district shall have power to sue and be 
sued, to incur debts, liabilities and obligations, to exercise the right of eminent domain and of taxa- 
tion and assessment as provided in the Conservancy Act of New Mexico, to issue negotiable bonds, 
and to perform all acts necessary and proper for carrying out the purposes for which the district 
was created and for exercising the powers with which it is invested. 

~C.' Inits declaration, the court shall designate where the office or principal place of business of 
the district shall be located, which shall be within the corporate limits of the district, if practicable, 
and which may be changed by order of the court. The regular meetings of the board of directors 
shall be held at such office or place of business, but for cause may be adjourned to any other con- 
venient place. The official records and files of the district shall be kept at the office so established. 


History: 1953 Comp., § 75-28-9, enacted by Laws and trucks. 1931-32 Op. Att'y, Gen. No. 32-483 (rendered 


1965, ch. 76, § 5. under former law). 
Repeals and reenactments. — Laws 1965, ch. 16, Reports to be filed. — Conservancy districts are pub- 
§ 5, repeals 75-28-9, 1953 Comp,, relating to declaration lic bodies of the state and are required to file reports with 
of organization of district, nature of district and contents the state comptroller (now state auditor). 1937-38 Op. 
of decree, and enacts the above section. Att'y Gen. No. 37-1784 (rendered under former law), 
Compiler's notes. — For the meaning of "Conservancy Granting of easements. — The state tax commission 
Act", see compiler's notes to 73-14-1 NMSA 1978. (now property tax division of taxation and revenue de- 
Cross references. — For form of decree, see Form II partment) may grant easements for public purposes over 
under 73-17-24 NMSA 1978. tax deeded lands to the middle Rio Grande conservancy 
district. 1959-60 Op, Att'y Gen. No. 60-81 (rendered under 
ANNOTATIONS Bt larutae atl <2 SON, 


Am. Jur. 2d, A.L,R. and C.J.S. references. — 94 


1 Bit - 
Free license plates. — The middle Rio Grande conser O.J.S, Waters § 3192), 


vancy district is a political subdivision of state and body 
corporate and is entitled to free license plates for its cars 


73-14-14. Application of election law. 


_ Sections 73-14-9 through 73-14-13 NMSA 1978 shall not be construed as applying to any conser- 
vancy district organized for the purpose of providing and maintaining for surface waters: flood. pro- 
tection, river control, drainage, water storage for supplementing irrigation needs, constructing and 
maintaining cistibmtion systems for irrigation and other improvements for public health and patety. 


History: 1953 Comp., § 75-28-9.1, enacted by Laws proceeding and the powers Gonisrved may not be expanded 
1971, ch, 201, os by inference or construction beyond the language of the 
statute. Rancho Del Rio Grande Conservancy Dist. v. Tres 

ANNOTATIONS Rios Ass'n, 1975-NMSO-024, 87 N.M, 482, 535 P.2d 1333. 


Powers not to be expanded beyond language. — 
Formation of a water conservancy district is a statutory 
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73-14-15. Hearing; declaration of be Saree natiibe of district; 
contents of decree. fe warty 


A. In reson: to conservancy districts involving cghernete erateus aport the hearing of the peti- 
tions as provided in Section, 73-14-8 NMSA 1978, if it shall appear that a petition for the, organi- 
zation of a district has been signed and presented, as hereinbefore provided, and that the allega- 
tions of the petition are true, that the lands described in the petition substantially conform to the 
requirements of Subsection K of Section 73-14-5 NMSA 1978, and that no protesting petition has 
been filed, or if filed has been dismissed, the court shall, by order, adjudicate all questions of juris- 
diction, declare the district organized and give it a corporate name by which in all proceedings it 
shall thereafter be known. 

B. Thereupon the district shall be a political subdivision of the state of New Mexico and a body 
corporate with all the powers of a public or municipal corporation; shall have power to sue and be 
sued, to incur debts, liabilities and obligations, to exercise the right of eminent domain and of taxa- 
tion and assessment as herein provided, to issue negotiable bonds and to do,and perform all acts 
herein expressly authorized, and all acts necessary and proper for carrying out the purposes for 
which the district was created and for exercising the powers with which it is vested... 

C. Insuch decree, the court shall designate the place where the office or principal place of Mia 
ness of the district shall be located, which shall be within the corporate limits of the district, if 
practicable, and which may be changed by order of the court from time to time. The regular meet- 
ings of the board of directors shall be held at such office or place of business, but for cause may be, 
adjourned to any other convenient place. The official records and files of the district shall be kept 
at the office so established. 

D. If the court finds against the prayer of petition, it shall dismiss said proceedings and ad- 
judge the costs against the signers of the petition in such proportions as it shall deem just and 
equitable, 


History: 1953 Comp., § 75-28-9.2, enacted by Laws ANNOTATIONS 


971, ch. 201, § 2. 
rik ta “3 Military leave and pay. — Employees of a conser- 


vancy district are entitled to 15 days military leave and 
pay each year. 1959-60 Op. Att'y Gen. No. 59- 54 (rendered 
under former law). 


73- 14-16, Filing order of incorporation. 


Within thirty days after the district has been declared a corporation by the court, the clerk 
shall transmit to the secretary of state and to the probate clerk and ex-officio recorder in each 
of the counties having lands in the district, copies of the findings and the order: of the court 
incorporating the district. The copies of the findings shall be filed in the office of the secretary 
of state in the same manner as articles of incorporation are now required to be filed under the 
general laws concerning corporations. Copies shall also be filed in the office of the probate clerk 
and ex-officio recorder of each county in which a part of the district may be; where they shall be- 
come permanent records. The recorder in each county shall receive a fee of one dollar ($1.00) for 
filing and preserving them, and the secretary of state shall receive a fee of five dollars ($5. 00) 
for filing and preserving them. 


History: Laws 1927, ch. 45, § 207; C.S. 1929, § 30- and that the duties and place of employment shall be des- 
207; 1941 Comp., § 77-2710; 1953 Comp., § 75-28-10; ignated by the court. See 34-6-19 NMSA 1978. 
2013, ch. 75, § 47. The 2013 amendment, effective July 1, 2013, required 

Compiler's notes. — New Mexico:Const., art. VI, § 22, the clerk of the court to transmit the findings and order 
provides that, unless.otherwise provided by law, a county of the court incorporating the district to the secretary of 
clerk shall be elected in each county who shall perform the state; in the first sentence, after "transmit to the", deleted 
duties now performed by the clerks of the district courts "state corporation commission" and added "secretary of 
and clerks of the probate courts. However, Laws 1968, ch. state"; in the second sentence, after "filed in the office of 
69, § 20, provided that the district court shall appoint a the", deleted "state corporation commission" and added 
district court clerk for each county of the judicial district, "secretary of state"; and in the fourth sentence, after 
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73-14-17 CONSERVANCY DISTRICTS; DEFINITIONS; ORGANIZATION AND MANAGEMENT 73-14-17 


"preserving them, and the" deleted "state corporation. . federal, state or private ownership must bear the propor- 
commission" and added "secretary of state". tionate share of the costs. 1929-30 Op. Att'y Gen. No. 30- 
. 56. 
ANNOTATIONS 


Filing fees are part of cost of improvement of 
lands under the El Vado dam, and all lands whether in 


73-14-17. Appointment of directors. 


A. Within thirty (30) days after entering the decree incorporating said district or, in cases of 
conservancy districts heretofore created under the laws of the state of New Mexico, within thirty 
(30) days after the passage and approval of this act (§§ 77-2701 - 77-2928, 77-3001 - 77-3024) the 
conservancy court shall appoint as a board of directors of the district, five (5) persons. Directors 
must be residents of and owners of property in the district, provided, however, in districts embrac- 
ing lands situate in four or more counties the number of directors appointed shall be seven (7) and, 
at least one (1) director shall be a resident of and appointed from each county therein, and no more 
than two (2) directors so appointed shall be residents of the same county and provided further 
that, in districts embracing lands situate in four (4) or more counties at least one (1) director shall 
be appointed from each county having land within such district and each director so appointed 
shall be a person who is a resident of and owner of land within the district who derives not less 
than 75% of his income from irrigation farming. Said directors shall be appointed for terms of six 
(6) years. The court shall fill all vacancies which may occur on said board. Each director shall hold 
office during the term for which he is appointed and until his successor is duly appointed and has 
qualified, being removable therefrom only for cause after a hearing upon a motion filed by any 
interested person in the original proceeding in which the district was organized, and shall furnish 
a corporate surety bond at the expense of the district in amount and form fixed and approved by 
the court, conditioned upon the faithful performance of his duties as such director, which shall be 
filed in the office of the clerk. 

B. All of the provisions of this act (Secs. 77-2701 - 77-2928, 77-3001 - 77-3024), and of proceed- 
ings thereunder and relating to the qualifications, powers and duties of "director" and "boards 
[board] of directors" shall apply to'the "commissioners" and "board of commissioners" provided for 
in this section; and whenever the term "director" or "board of directors" is used in this act (Secs. 
77-2701 - 77-2928, 77-3001 - 77-3024) with reference to their organization, powers and duties, it 
shall be taken and construed to mean and include the "commissioners" and "board of commission- 
ers" created by this section. Vacancies on the board by expiration of term or otherwise shall be 
filled in the same manner as original appointment. The office of director and the board of directors 
created under Chapter 140 of the Laws of 1923, so far as it relates to any conservancy district or- 
ganized thereunder for the protection and conservation of lands in the Rio Grande valley, extend- 
ing into two (2) or more judicial districts is hereby terminated and abolished. 


History: Laws 1927, ch. 45, § 301; C.S. 1929, § 30- conservancy districts to cooperate with the federal gov- 
301; Laws 1933, ch. 80, § 2; 1941 Comp., § 77-2711; ernment under federal reclamation law. 
Laws 1953, ch. 183, § 1; 1953 Comp., § 75-28-11. With respect to directors or commissioners in districts 
Emergency clauses. — Laws 1933, ch. 80, § 3, made having 100,000 acres or less after the works have been 
the act effective March 14, 1933. constructed, this Bection is Buperseded by 73- 1s 54 to 73- 
Compiler's notes. — The words "after the passage and 14-69 NMSA 1978. 
approval of this act," in the first sentence, were inserted 
hens 1933, ch. 80, § 2. ANNOTATIONS 


"This act" as used i in this section originally referred to. ‘Hosiner - f : 
provisions for appointment of board of 
Laws ‘of 1933, ch. 80, presently compiled as 73-14-3 and directors constitutional, — Laws 1923, ch. 140, § 301, 
73-14-17 NMSA 1978. Laws 1953, ch. 183, § 1 substan: (repealed), providing for’ the appointment of the board of 
tially expanded the meaning of "this act" by inserting in directors for the conservancy district by district court, did 


parentheses after "this act" references to the 1941 compi- not violate N.M. Const., art. II, § 3. In re Proposed Middle 
lation which references are presently compiled as 73-14-1 eee Conservancy Dist., 1925-NMSC-058, 31 NM. 
to 73-14-9, 73-14-16, 73-14-17, 73-14-33 to 73-14-54 and 188, 242 P. 683 (decided under gS Ge laws 

73-17-1 to 73-17-24 NMSA 1978. Am, Jur. 2d, A.L.R. and C.J.S. references. — 94 


Laws 1927, ch. 45, § 910, compiled as 73-17-23 NMSA Chis Waters ©S00: 
1978 repeals Laws 1923, ch. 140, relating to establishing : aters § 
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73-14-18. Abolition of boards of directors of districts having more than — 
one hundred thousand acres and created prior to 1930. 


As the same are now constituted, any conservancy district organized under the provisions of the 
Conservancy Act of New Mexico and such conservancy district being created prior to 1930, embrac- 
ing land situate in four or more counties and having an appointed board of directors, shall, after the 
election and qualification of the board of directors cease to have an appointed board of directors and 
in lieu thereof shall have an elected board of directors as provided in Sections 73-14-18 through 78- 
14-32 NMSA 1978, which board of directors shall bear the name,"Board of Directors of the ............ 
Conservancy District" and shall, be a body corporate, may sue and be sued, and which shall sueceed 
to, have, exercise, enjoy, assume and perform all of the rights, powers, obligations and duties now by 
law vested in, conferred upon, imposed upon or required of, the boands hereby abolished. 


History: 1953 Comp., § 75-28-11.1, enacted: by Laws... Compiler's notes, — For the mesning of 1 ahaettaay 
1975, ch. 262, § 1. ) . Acti, see compiler's notes to 73-14-1 NMSA 1978, 


73-14-19. Boards of directors; membership; qualifications! 


The boards of directors created by Sections 73-14-18 through 73-14-82 NMSA 1978 shall consist 
of three directors from and representing that portion of the most populous county within the con- 
servancy district, one director each from and representing those portions of each of the remaining, 
counties within the conservancy district and one director from and representing the district at 
large; proyided that each director: 7 

A. is a qualified elector of the conservancy district; and 

B. resides within the conservancy district and the county from which he is elected or, if rep- 
resenting the district at large, resides within one of the four counties of the conservancy district. 


History: 1953 Comp., § 75-28-11.2, enacted by Laws board of directors who does not own real property ot 
1975, ch. 262, § 2; 1996, ch. 42, § 5. the district may not continue to serve on the board. aU 
The 1996 amendment, effective March 4, 1996; sub- Op. Att'y Gen. No.’87-03. 
stituted."created by Sections 73-14-18 through 73-14-32 Residency requirement for’ elettion: — A person 
NMSA 1978" for "hereby created" in the introductory lan- cannot stand for election for the board of directors of the 
guage, and added the language beginning "or, if represent- Middle Rio Grande Conservancy District if that person re- 
ing" at the end of Subsection B. ‘> sides in'a county in which part of the district is located but 


ANNOTATIONS 


Ownership of real property within district. — A 
member of the middle Rio Grande conservancy district 


outside the district. itself, 1988 Op. Att'y Gen, No. 88-34. 


73-14-20. Definitions. 


As used in Sections 73- 14-18 through 73-14-30 NMSA 1978: 

A. "benefited area" means that area described by a property appraisal that r receives a ‘benefit 
as a result of the creation of a district for any of the purposes specified i in Section 73-14-4 NMSA 
1978; 

B. "list compiler" means a contractor approved by the board of directors to compile and produce 
a qualified elector list for a conservancy district; 

C. "qualified elector" means an individual who owns real property within the benefited area of 
the conservancy district and who has provided proof of an ownership interest to one of the sources 
specified in Subsection B of Section 73-14-20.1 NMSA’ 1978 within the required time ‘period, or 
who resides on and owns legal or equitable title in tribal lands and who is over the age of majority; 

D. "qualified elector's list" means the list’ compiled before each election that contains the indi- 
vidual names of all qualified electors; and 

E. -"residence" means a dwelling that lies partially or - completely within the econ area. 


History: 1953 Comp., § 75-28-11.3, enacted by Laws Cross references: — For age of ee ry see 12-2A-3 
1975, ch. 262, § 3; 1996, ch. 42, § 6; 1999, ch. 168, § 1; and 28-6-1 NMSA 1978. 
2018, ch. 79, § 139. 
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The 2018 amendment, effective July 1, 2022, deleted The 1999 amendment, effective June 18, 1999, added 
the definitions of certain terms; and revised statutory Subsections A and B, redesignated the remaining subsec- 
references; in the introductory clause, after "73-14-18 tions accordingly, and deleted "of a conservancy district" 
through", deleted "73-14-32" and added "73-14-30"; de- at the end of Subsection I. 
leted former Subsections A and B, which defined "absen- The 1996 amendment, effective March 4, 1996, substi- 
tee voter" and "absentee-early voter", respectively, and tuted "Definitions" for "Definition of iqualified elector’ in 
redesignated former Subsection C as Subsection A; and the section heading, added Subsections A through D and 
deleted former Subsections D and E, which defined "elec- F and G, and designated the existing language as Subsec- 
tion director" and "election officer", respectively, and re- tion E were rewrote that subsection. 


designated former Subsections F through I as Subsections 
B through E, respectively. 


73-14-20.1. Qualified elector list. 


A. The board of directors of the conservancy district may contract for a list compiler before 
each election to compile and produce a qualified elector's list for the district. The list compiler shall 
deliver the completed list to the appropriate county clerk no later than one hundred eighty days 
prior to a district election and update the list every thirty days until ninety days before the elec- 
tion, which list the county clerk shall use for the election. An individual who purchases property 
ninety days prior to an election and whose name does not appear on the qualified elector's list 
shall not vote in that election. The individual may become certified to vote in a future election by 
filing a deed of title with the appropriate county clerk at least ninety days before the next conser- 
vancy district election. 

B. Names of qualified electors shall be obtained from the records of the county clerk of the appro- 
priate county, the appropriate county assessor of the appropriate county, records of the conservancy 
district or from the census bureau and enrollment records provided by the pueblos. The county as- 
sessor of the appropriate county, the county clerk of the appropriate county and the tribal represen- 
tatives of the appropriate pueblos shall deliver to the list compiler all records regarding qualified 
electors of the benefited area no later than the last day of each March before a district election. 

C. Updating the qualified elector's list shall consist of adding, for any new qualified elector who 
has purchased property in the district, the name, address and description of all property owned by 
the qualified elector in the benefited area and removing the name of any elector who is deceased or 
who no longer owns property within the benefited area. 

D. Proof of ownership of land within the benefited area requires one of the following: 

(1) arecorded deed or real estate contract indicating current ownership of land within the 
benefited area; - 

(2) an individual's name on county clerk records indicating a description of property the 
individual owns within the benefited area; 

(3) an individual's name on a list compiled by the governing body of a pueblo within the 
benefited area indicating that the individual named is residing on and has legal or,equitable title 
in the pueblo; or 

(4) acurrent property tax bill indicating ownership of land within the benefited area. 

_E. The appropriate county clerk shall distribute to each polling place a current qualified elec- 
tor's list for the appropriate county. The appropriate county clerk shall distribute the qualified 
elector's list to each polling place within a pueblo located within the benefited:area: A qualified 
elector may vote at any one polling place in the pueblo or county where the elector owns land. An 
individual who seeks to cast a vote but whose name is not on the qualified elector's list shall not be 
allowed to vote in that election. 


History: 1978 Comp., §,73-14-20.1, enacted by Laws “forty-five' and added "one hundred eighty", and after 
1990, ch. 48, § 1; 1991, ch. 136, § 1; 1991, ch. 248, § 1; “district election", added "and update the list every thirty 
1996, ch. 42, § 7; 1999, ch. 168, § 2; 2018, ch. 79, § 140. days until ninety days before the election, which list the 

The 2018 amendment, effective July 1, 2022, revised county clerk shall use for the election"; in Subsection B, 
the duties of the contractor retained to produce a quali- after "shall deliver to the", deleted "election director" and 
fied elector's list for the district, and revised the duties of added "list compiler"; in Subsection C, after "any elector 
the county'clerk with regard to the qualified elector's list who is deceased or", deleted "is no longer a qualified elec- 
for the district; in Subsection A, after "deliver the com- tor’ because he", and added "who"; and in Subsection EH, 
pleted list to the", deleted "election director" and added deleted two occurrences of "election officer or the election 
“appropriate county clerk", after "no later than", deleted director" and added "appropriate county clerk". 
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The 1999 amendment, effective June 18, 1999, substi- The 1991.amendment, effective June 14, 1991, in Sub- 
tuted "forty-five days" for "twenty days" and "ninety days" section C, deleted "or has failed to pay any one or more 
for "twenty-eight days" in Subsection A, deleted "of the of the conservancy district assessments charged to him 
conservancy district" following "benefited area" in Subsec- within the last year" at the end of the first sentence and 
tions B, C, D, and EH, substituted:*"March" for "August" in deleted a second sentence, which read "The precinct and 
Subsection B; and deleted "of the district" following "ben- county in which the elector shall vote shall be indicated 
efited area" in Subsections D(1), D(2), and D(4). on the registration list for each qualified elector"; deleted 

The 1996 amendment, effective March 4, 1996, re- former Subsection D, relating to electors qualified to vote 
wrote Subsection A; in Subsection B, substituted "the ap- in more than one county; redesignated former Subsections 
propriate county assessor of the appropriate county" for E and F as present Subsections D and EK; in Subsection 
"from the", inserted "census bureau and enrollment" pre- D, inserted "recorded" preceding "deed" in Paragraph (1), 
ceding "records", deleted "on an annual basis" following added Paragraph (4), and made a related stylistic change; 
"pueblos", and added the last sentence; in Subsection C, and, in Subsection E, substituted "registration list" for 
inserted "qualified elector's" preceding "list" and inserted "list of those qualified electors who are registered to vote 
"qualified" preceding "elector in" near the middle of the in the precinct where the polling place is located" at the 
subsection; and rewrote Subsection EH. end of the first sentence and added the second sentence. 


73-14-21. Board of directors; election; terms. 


A. Each member of the board of directors shall be elected for a term of four years and, unless 
removed from office, shall serve until his successor is duly elected and has qualified; provided 
that in the first election immediately following the effective date of the provisions of this act 
[73-14-18 through 73-14-32 NMSA 1978], candidates for positions 1, 2 and 5 shall be elected 
for two-year terms each, and candidates for positions 3, 4,6 and 7 avril be elected for four-year 
terms each. 

B. Vacancies on the board of directors shall be filled by the remaining sepa ti of the board of 
directors for the unexpired term of the director whose office becomes vacant. The person appointed 
to fill the vacancy shall have the same qualifications as the member whose unexpired term he is 
completing. 


History: 1953 Gort + § 75- 28-11. 4, enacted by Laws which adjourned on March 22, 1975. See N.M. Const., art. 
1975, ch. 262, § 4. TY, Sa 

Effective dates. — Laws 1975, ch. 262, contained no 
effective date provision, but was enacted at a session 


73-14-22. Board of directors; apportionment. 


The representation on the board of directors of the conservancy district shall be apportioned as 
follows: 

A. three members shall be elected from and by the qualified electors: of the most populous 
county within the conservancy district; 

B. one member each shall be elected from and by the qualified electors of those portions of each 
of the remaining counties in the conservancy district; and 

C. one member shall be elected from and by the qualified electors of the conservancy district 
at large. 


History: 1953 Comp., § 75-28-11.5, enacted by Laws 
1975, ch. 262, § 5. 
73-14-23. Suspension or removal. 


A member of the conservancy district board may be suspended or removed in the same manner 
and for the same reasons that a county officer may be suspended or removed. 


History: 1953 Comp., §'75-28-11.6, enacted by Laws ANNOTATIONS 
1975, ch. 262, § 6. 
Grosditeferences:!-ooFot bembval'ys local officers, see Am, Jur, 2d, A.L.R. and C.J.S. references. — 94 
10-4-1 to 10-4-29, 10-5-1 to 10-5-9)'10-6-1 to 10-6-6 NMSA C.J.S. Waters § 320, 
1978. 
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73-14-24. Time and procedure for election. 


A. The members of the boards of directors created pursuant to the provisions of Sections 73-14- 
18 through 73-14-30 NMSA 1978 shall be elected pursuant to the Local Election Act [Chapter 1, 
Article 22 NMSA 1978]. 

B. The elections for the members of the board of directors of the conservancy district shall be 
conducted, counted and canvassed as provided in the Local Election Act. 


History: 1953 Comp., § 75-28-11.7, enacted by Laws Subsection B; substituted "may" for "shall", "in" for "at", 
1975, ch. 262, § 7; 1990, ch. 48, § 2; 1991, ch. 186, § 2; and "manner" for "time" in Subsection C: 


1991, ch, 248, § 2; 1996, ch, 42, § 8; 1999, ch. 168, § 3; _ The 1996 amendment, effective March 4, 1996, in 
2018, ch. 79, § 141. Subsection A, substituted "boards" for "board" preceding 
The 2018 amendment, effective July 1, 2022, pro- “of directors", substituted "at an election held" for “on the 
vided that the elections for the members of the board of first Tuesday of May of the year 1976 and at elections", 
directors of the conservancy district shall be conducted, and substituted "in 1996 and in each even-numbered 
counted and canvassed as provided in the Local Election year" for "beginning in 1990 and in each second year"; 
Act; deleted Subsection A, which related to the election and, in the first sentence of Subsection B, inserted "73-14- 
proclamation for a conservancy district election, and re- 18 through 73-14-32 and". 
designated former Subsections B and C as Subsections The 1991 amendment, effective June 14, 1991, in Sub- 
A and B, respectively; in Subsection A, after "73-14-18 section B, substituted "73-14-84" for "73-14-88" in the first 
through", deleted "73-14-32" and added "73-14-30", after sentence and added the second sentence. 
"shall be elected", deleted "at an election held on the first The 1990 amendment, effective March 1, 1990, in 
Tuesday after the first Monday in June in 2001 and in Subsection A, substituted "Sections 73-14-18 through 78- 
each odd-numbered year thereafter" and added "pursu- 14-32 NMSA 1978" for "Sections 75-28-11.1 through 75- 
ant to the Local Election Act"; in Subsection B, after "as 28-11°15 NMSA 1958" and "first Tuesday after the first 
provided in", deleted "Sections 73-14-18 through 73-14- Monday in November beginning in 1990 and in" for "first 
32 and 73-14-84 through 73-14-86 NMSA 1978. The polls Tuesday of May" and, in Subsection B, substituted "Sec- 
may be opened and closed in the same manner as pro- tions 73-14-83 through 73-14-86 NMSA 1978" for "Sec- 
vided for the general election under the Election Code" tions 75-28-62 through 75-28-65 NMSA 1953", 
and added "the Local Election Act"; and, deleted. former ‘3 
Subsection D, which related to the procedure when only ANN OTATIONS 
one candidate has filed a declaration of candidacy for a Restrictions on timing of elections. — The Middle 
position and there are no bond issues on the ballot. Rio Grande Conservancy District is not subject to the 
The 1999 amendment, effective June 18, 1999, added restrictions on the timing of elections contained in Sec- 
Subsections A and D, and redesignated the remaining tion 1-4-10 NMSA 1978 (now recompiled as Section 1-12- 
subsections accordingly; substituted "pursuant to pro- 71 NMSA 1978). 1988 Op. Att'y Gen. No. 88-34. 
visions of" for "by", “June 2001" for "November 1996", Am. Jur. 2d, AL.R. and C.J.S,:references.—. 94 
and "odd-numbered year" for "even-numbered year" in C.J.S. Waters 8 390, 


73-14-25. Declaration of candidacy; signatures of electors. 


A. A person who desires to bedortis a candidate for election as a member of the conservancy 
district board of directors shall file a written declaration of candidacy with the proper filing officer 
in accordance with the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 

B. The declaration of candidacy shall be accompanied by: 

(1) if a candidate for a position representing a county in the conservancy district, a peti- 
tion signed by at least seventy-five qualified electors of the district who reside in that county; or 

(2) if a candidate for the position at large in the conservancy district, a | petition signed by 
at least one hundred twenty-five qualified electors. 


History: 1953 Comp., § 75-28-11.8, enacted by Laws the provisions of the Local Election Act"; and in Subsec- 
1975, ch, 262, § 8; 1996, ch. 42, § 9; 1999, ch. 168, § 4; tion B, after "shall", deleted "contain" and added "be ac- 


2018, ch. 79, § 142. companied by", deleted former Paragraphs B(1) through 
The 2018 amendment, effective July 1, 2022, required B(8) and redesignated former Paragraphs B(4) and B(5) 
any person who desires to become a candidate for election as Paragraphs B(1) and B(2), respectively, and deleted 
as a member of the conservancy district board of directors Paragraph B(6). 
to file a written declaration of candidacy, accompanied by The 1999 amendment, effective June 18, 1999, in- 
a petition with the requisite number of signatures, with serted "of directors" and substituted "sixty days" for 
the proper filing officer in accordance with the provisions "thirty days" in Subsection A, deleted "date and" preced- 
of the Local Election Act; in Subsection A, deleted "Any" ing "county of residence", and inserted "and date of decla- 
and added "A", after "candidacy with the", deleted "elec- ration of candidacy" in Subsection B(2). : 
tion director or with the election officer at least sixty days The 1996 amendment, effective March 4, 1996, sub- 
before the election. The election officer or the election di- stituted "Declaration" for "Notice" in the section heading; 
rector shall certify the candidates to the board of direc- rewrote Subsection A; in Subsection B, substituted "dec- 
tors" and added "proper filing officer in accordance with laration" for "notice", inserted "date" in Paragraph (2), 
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substituted "who reside" for "resident" in Paragraph (4),. . ANNOTATIONS j 
deleted "resident in the conservancy district" following 
"qualified electors" in Paragraph (5), added Paragraph (6), 
and made:a minor stylistic change. ~ 


Residency requirement for election. — A person 
cannot stand for election for the board of directors of the 
Middle Rio Grande Conservancy District if that person re- 
sides in a county in which part of the district is located but 
outside the district itself. 1988 Op. Att'y Gen. No. 88-34. 


73-14-26. Designation of positions for purposes of election. 


For purposes of election to the board of directors of the conservancy district, each office on the 
board shall be assigned a position number in numerical sequence beginning with the at-large 
position, and then next those positions within the most populous county. At all elections the same 
position numbers shall be used to designate the same offices. | 


History: 1953 Comp., § '75-28-11.9, enacted by Laws 
1975, ch. 262, § 9. 


73-14-27. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-27 creation of absent voter precinct, effective July 1, 2022. 


NMSA 1978, as enacted by Laws 1975, ch. 262, § 10, relat- For provisions of former section, see the 2021 NMSA 1978 
ing to election, location of polling places, notice’of election, on NMOneSource.com, 


73-14-28. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14- provisions of former section, see the 2021 NMSA 1978 on 
28 NMSA 1978, as enacted by Laws 1975, ch. 262, § 11, NMOneSource.com. 
relating to election judges,.effective July.1, 2022. For 


73-14-28.1. Election. 


Elections shall be conducted pursuant,.to Sections 73-14-18 through 73-14-30 NMSA 1978 and 
the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 


History: Laws 1996, ch. 42, § 12; 2018, ch. 79, § 143. deleted "other applicable ‘election laws or shall select an 

The 2018 amendment, effective July 1, 2022, provided election director as defined in Section 73-14-20 NMSA 
that conservancy district elections shall be conducted 1978 to provide election services, The election director 
pursuant to Sections 73-14-18 through 73-14-30 NMSA shall operate pursuant to a contract approved by the sec- 
1978 and the Local Election Act; and deleted "The board retary of state. The election may be conducted by emer- 
of directors of the conservancy district shall conduct the gency paper ballot, electronic voting machine or any other 
election" and added "Elections shall be conducted"; after state certified tabulating voting machine" and added "the 
"pursuant to", deleted "Chapter 73, Article 14" and added Local Election Act". 


"73-14-18 through 73-14-30", and after "NMSA 1978 and", 


73-14-29. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-29 of former section, see the 2021 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1975, ch. 262, § 12, relat- Source.com. 
ing to form of ballot, effective July 1, 2022. For provisions 


73-14-30. Election expenses. 


The conservancy district board shall pay out of the district's treasury those sums necessary to 
meet the actual expenses of elections.’ The board may levy a tax or assessment sufficient to meet 
election expenses on all property that is subject to direct assessment or taxation within the dis- 
trict. 


History: 1953 Comp., § 75-28-11.13, enacted by 
Laws 1975, ch. 262, § 13. 
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73-14-31. Repealed. 
Repeals, — Laws 2018, ch. 79, § 176 repealed 73-14-. .. effective July 1; 2022. For provisions of former section, see 


31 NMSA 1978, as enacted by Laws 1975, ch. 262, § 14, the 2021 NMSA 1978 on NMOneSource.com. 
relating to absentee voting by ballot permitted, procedure, 


73-14-31.1. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14- 2022. For provisions of former section, see the 2021 NMSA 
31.1 NMSA 1978, as enacted by Laws 1996, ch. 42, § 15, 1978,0n NMOneSource.com. 
relating to absentee ballot application, effective July 1, 


73-14-31.2. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14- precinct board, effective July 1, 2022. For provisions of for- 
31.2 NMSA 1978, as enacted by Laws 1996, ch. 42, § 16, mer section, see the 2021 NMSA 1978 on NMOneSource 


relating to handling of absentee ballots by absent voter .com. 


73-14-31.3. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14- July 1, 2022. For provisions of former section, see the 2020 
31.3 NMSA 1978, as enacted by Laws 1999, ch. 168, § 8, NMSA 1978 on NMOneSource.com. 
relating to absentee-early voting, electioneering, effective 


73-14-32. Repealed. 


Repeals, — Laws 1996, ch: 42, § 18 repealed 73-14-32 1996. For provisions of former section, see the 1995 NMSA 
NMSA 1978, enacted by Laws 1975, ch. 262, § 15, relat- 1978 on NMOneSource.com. For present comparable pro- 
ing to election violations and penalties, effective March 4, visions, see 73-14-89 to 73-14-92 NMSA 1978. 


73-14-33. Organization of the board of directors: | 


A. Immediately after their appointment the directors shall meet for the purpose of organizing 
the board of directors. Each director before.entering upon his, official duties shall take and sub- 
scribe to an oath before an officer authorized to administer oaths, that he will honestly, faithfully 
and impartially perform the duties of his office, and that he will not be interested directly or in- 
directly in any contract let by said district, which said oath shall be filed in the office of the clerk. 

B. Upon taking the oath, the. board shall choose one of their member [members] chairman of 
the board and president of the district, and shall elect some suitable person secretary of the board, 
who may or may not be a member of the board. 

C. Such board shall adopt a seal, and shall keep in a well-bound book a ‘record of all its pro- 
ceedings, minutes of all meetings, certificates, contracts, bonds given by employes [employees] and 
all corporate acts, which shall be open to the inspection of all owners of property in the district, 
as well as to all other interested parties. It shall have power to make and adopt rules and regula: 
tions, not inconsistent with the provisions of this act, for the conduct of the business and affairs of 
the district, and when adopted, no rule or regulation shall be altered, amended or repealed except 
upon three (3) days' notice to each member of the board, service to be had by a personal delivery or 
by mailing a copy of such notice in a sealed envelope, postage fully prepaid, to the address of the 
director to be served, or at a regular or called meeting at which all directors are present. 


History: Laws 1927, ch. 45, § 302; C.S. 1929, § 30- For compensation of members of board, see 73-16-29 
302; 1941 Comp., § 77-2712; 1953 Comp., § 75-28-12. ° NMSA. 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — For the meaning of "this act", see ya UE 2d, A.L.R. and C.J.S. references. — 94 


compiler's notes to 73-14-1 NMSA 1978. C. J. Ss Waters § 320. 
Cross references. — For election of directors of dis- 

tricts having 100,000 acres or less, see 73-14-54 to 73-14- 

69 NMSA 1978. 


635 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-14-34 Via SPECIAL DISTRICTS : rhe 73-14-36 


73-14-34. Quorum. 


A majority of the directors shall constitute a quorum, and a concurrence of the majority in any 
matter within their duties shall be sufficient for its determination. . . 


History: Laws 1927, ch. 45, § 303; C.S. 1929, § 30- 
303; 1941 Comp., § 77-2713; 1953 Comp., § 75-28-13. |» 


73-14-35. Employment of agents. 


A. The secretary shall be the custodian of the records of the district and of its corporate seal, 
and shall assist the board on such particulars as it may direct in the performance of its duties. 
The secretary shall attest, under the corporate seal, all certified copies of the official records and 
files that may be required of him by this act, or by any person ordering the same and paying the 
reasonable cost of transcription, and any portion of the record so certified and attested shall prima 
facie import verity. The secretary shall serve also as treasurer of the district, unless a treasurer is 
otherwise provided for by the board. 

B. The board may also employ a manager or chief engineer, who may be an individual, copart- 
nership or corporation; an attorney, and such other engineers, attorneys and other agents and 
assistants as may be needful; and may provide for their compensation, which, with all other nec- 
essary expenditures, shall be taken as a part of the cost of the improvement. The employment of 
the secretary, treasurer, manager or chief engineer and attorney for the district shall be evidenced 
by agreements in writing, which, so far as possible, shall specify the amayote to be paid for their 
services. 

C. The manager or chief engineer shall be superintendent of all the works and improvements, 
and shall make a full report to the board each year, or oftener, if required by the board, and may 
make such suggestions and recommendations to the board as he may deem proper. 

D. The secretary and treasurer and such other agents or employees of the district as the court 
may direct, shall furnish corporate surety bonds, at the expense of the district; in amount and form 
fixed and approved by the court, conditioned upon the faithful performance of their respective duties. 


History: Laws 1927, ch. 45, § 304; C.S. 1929, § 30- Cross references. — For county treasurer as ex cana 
304; Laws 1989, ch. 37, § 1; 1941 Comp., § 77-2714; district treasurer, see 73-16-25 NMSA 1978. 


1953 Comp., § 75-28-14. 
Compiler's notes, — For the meaning of "this act", see ANNOTATIONS 


compiler's notes to 73-14-1 NMSA 1978. Am, Jur. 2d, A.L.R. and C.J.S. references. _ 94 
C.J.S. Waters § 320. 


73-14-36. Preparation of plans. 


A. Upon their qualification, the board shall prepare or cause to be prepared a plan for the im- 
provements for which the district was created. Such plan shall include such maps, profiles, plans 
and other data and descriptions as may be necessary to set forth properly the location and char- 
acter of the work, and of the property benefited or taken or damaged, with estimates of cost and 
specifications for doing the work. 

B. In case the board finds that any former survey made by any other district or in any other 
manner is useful for the purposes of the district, it may take over the data secured by such survey 
or such other proceedings as may be useful to it, and may pay therefor an amount equal to the 
value of such data to said district. 

C. Upon the completion of such plan, the board of directors shall hold: a hearing thereon to hear 
objections thereto, shall, cause notice thereof to be given by publication in each‘county into*which 
said district may extend and shall permit the inspection thereof at the office of the district by all 
interested. Said notice shall fix the time and place for the hearing of all objections to said plan not 
less than twenty (20) days nor more than thirty (30) days after the last publication of said notice. 
All objections to said plan shall be in writing and filed with the secretary at the office of the dis-. 
trict not more than ten (10) days after the last publication of said notice. | 
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D. After said hearing before the board, the board shall adopt:a plan as the official plan of said 
district. If, however, any person or public corporation objects to said official plan, so adopted, then 
such person or public corporation may within ten (10) days from the adoption of said official plan, 
file in the office of the clerk in the original case establishing the district, their objections in writing, 
specifying the features of the plan to which objection is made, and thereupon the court, shall fix 
a day for the hearing thereof before the court, not less than twenty (20) nor more than thirty (30) 
days after the time fixed for filing objections, at which time os court shall hear said objections a 
adopt, modify, reject or refer back said plan to said board. 

E. If the court should reject said plan, then the’ Wadied shall proceed as in the first instance 
under this section to prepare another plan. If the court should refer back said plan to the board 
for amendment, then the court shall continue the hearing to a day certain without publication of 
notice. When the court shall approve a plan as the official plan of said district, then a certified copy 
of the order of the court approving the same shall be filed with the secretary and by him incorpo- 
rated into the records ofthe district. 

°F. The official plan may be altered in detail from time to time until the assessment record 
herein provided is’filed, and of all'such alterations the appraisers shall take notice. But after the 
assessment récord has been filed in court, no alterations of the official plan sets be made except 
as absigiahie' in Section 412 [73-15-12 Abeer 1978]. 


History: Laws 1927, ch. 45, § 305; C.S. 1929, § 30- Effect of absence of objections within time limit. 


805; 1941 Comp., § 77-2715; 1953 Comp., § 75-28-15, 
ANNOTATIONS 


Constitutionality of power to take over commu- 
nity ditch. — It is within the power of the conservancy 
district to take over a community ditch, making appropri- 
ate compensation therefor, which. power. is not in viola- 
tion of N.M. Const., art. XVI, § 1. Gutierrez v. Middle Rio 
Grande Conservancy Dist., 1929-NMSC-071, 34 N.M. 346, 
282)P. 1, cert. denied, 280 US. 610,50 S. Ct. 158, 74.L. Ed... 
653 (1930). 


— In the absence of objections’ within the limit of:time 


prescribed, all parties and, property within the, area 
are bound by the plan adopted by the conservancy dis- 
trict. Middle Rio Grande Conservancy Dist. v. Chavez, 
1940-NMSC-016, 44 N.M. 240,101 P.2d 190. 
Tax.authorities must look to land alone to satisfy 
outstanding obligations resulting from conservancy district 
assessments and a new purchaser of state lands would not 
become personally liable for assessments already accrued, 
but he would, take the lands burdened with a lien for.the 
assessments. 1941-42 Op. Att'y Gen. No. 42-4090. 


13s 14-37. Powers to Bikotute improvement kane 3 facilities for 


recreation and research] ~ 


The board shall have full power and authority to devise, prepare for, execute, maintain and.oper- 
ate any or all works or improvements necessary or desirable to complete, maintain, operate and 
protect the works provided for by the official plan, and to that end, may employ and secure.men 
and equipment under.the supervision of the chief engineer or other agents, or may in its discre- 
tion, let contracts for such works, either as.a whole or in parts. The board may authorize the use of 
suitable conservancy district Samad Ee ad properties for purposes of recreation and environmen- 
tal separ and research, ! fa 


we 


History: ei 1927,,ch.,45, § 306; C.S. 1929, § 30- 
306; 1941 Comp., § 77-2716; 1953 Comp., § 75-28-16; 
Laws 1975, ch. 27, § 1. 


Emergency clauses. — Laws 1975, ch..27, § 2, made 
the act effective March 17, 1975. 


73-14-38. Access to land. 


The board, its employes [employees] and the appraisers hereinafter provided for and their as- 
sistants, may enter upon lands within or without the district in order to make surveys and exami- 
nations to accomplish the necessary preliminary purposes of the district, or to have access to the 
work; being liable, however,foractual damage done; but no unnecessary damage shall be done. 
Any person or corporation preventing such entry shall be guilty of sea es ett punishable by 
fine not. exceeding fifty ($50. oO) dollars. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1927, ch. 45, § 807; C.S. 1929, § 30- 
8307; 1941 Comp., § 77-2717; 1953 Comp., § 75-28-17. 
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73-14-39. General powers. 


A. In order to protect.life and property within the district, and to protect or relieve land subject 
to overflow or washing, or which is menaced or threatened by the normal flow of flood or surplus 
or overflow waters of any natural watercourse, stream, canyon, arroyo or wash, whether perennial, 
intermittent or flood, and in order to effect the protection of life, land and other property in. the 
district and to accomplish all other purposes of the district, the board is authorized and empow- 
ered to clean out, strighten [straighten], widen, alter, deepen or change the course or terminus of 
any ditch, community ditch or acequia, drain, sewer, flume, river, watercourse, pond, lake, creek, 
arroyo or natural or artificial stream in or out of said district; to fill up any abandoned or altered 
ditch, community ditch or acequia, drain, sewer, river, flume, watercourse, pond, lake, creek, arroyo 
or natural or artificial stream, and to concentrate, divert or divide the flow of water in or out of 
said district; to construct and maintain main and lateral ditches, community ditches or acequias, 
sewers, canals, flumes, levees, dikes, dams, sluices, revetments, reservoirs, or retarding basins, 
floodways, wells, pumping stations and syphons and any other works and improvements deemed 
necessary to construct, preserve, operate or maintain the works in or out of said: district; to con- 
struct, reconstruct or enlarge or cause to be constructed, reconstructed or enlarged, any and all 
bridges that may be needed in or out of said district; to construct, reconstruct or elevate highways 
and streets; to construct or reconstruct any and all of said works and improvements along, across, 
through or over any public highway, canal, railroad right-of-way, track, grade, fill or cut, in or out 
of said district; to remove or change the location of any fence, building, railroad, canal or other 
improvements in or out of said district; and shall have the right to acquire by donation, purchase 
or condemnation, to construct, own, lease, use and sell, to hold, encumber, control and maintain 
any easement, water right, acequias, well, railroad right-of-way, canal, sluice, flume, reservoir site, 
reservoir or retarding basin, mill dam, water power, franchise, park, cemetery or any other public 
way or place, or any real or personal property, public or private, in or out of said district, for rights- 
of-way and such other things, or for materials of construction or for any other use not inconsistent 
with the purposes of this’ act; and to replot or subdivide land, open new roads, highways, parks, 
streets and alleys, or change the location of existing ones; and provided, further, that in case the 
construction provided by the official plan interferes with an irrigation ditch, community ditch or 
acequia or other works used for applying water-to beneficial use the district shall make equivalent 
provision by means of ditches or works constructed by the district at its expense for supplying 
such water to such water users to the extent that the same was being lawfully obtained and used 
through such ditches or works. The district shall have the right to increase at its expense the stor- 
age capacity of any reservoirs and to store therein or release therefrom water in excess of the ca- 
pacity of such reservoirs as developed by any person; but such additional storage so created by the 
district shall not interfere with the storage and regulation of flow of waterias developed by’ such 
person prior to such increased storage capacity being added by the district; and, that in case the 
district shall increase the storage capacity of any such reservoir, either by adding to the dam, dams 
or other structures built, or by removing such dam, dams or other structures and rebuilding same, 
the damages, if any, to such person for the property so utilized or removed shall be ascertained and 
paid as provided in the case of property taken by the district by right of eminent domain. 


History: Laws 1927, ch. 45, § 308; C.S. 1929, § 30- ANNOTATIONS 
308; 1941 Comp., § 77-2718; 1953 Comp., § 75-28-18. ’ +f 
Bracketed material. — The bracketed material was _Right to enforce water control through injunc- 
inserted by the compiler and is not part of the law, tion. 7 On acquiring community ditch, conservancy dis- 
Compiler's notes. — For the meaning of "this act", see trict was "proper party to enforce by injunction its right 
compiler's notes to 73-14-1 NMSA 1978. to control flow of water in the ditch and the delivery of 
As enacted, this section contained no Subsection B. | same to those entitled to it. Middle Rio Grande Conser- 
Cross references, — For eminent domain by conser- . vancy Dist. v. Chavez, 1940-NMSC-016, 44 N.M. 240, 101 
vancy district, see 73-14-41, 73-14-42 NMSA 1978. P.2d 190. 
For elections for directors in districts of 100,000 acres or __ Right to supply water where only district assess- 
less, see 73-14-62 to.73-14-66 NMSA 1978. . . ments paid. — Where conservancy. district acquired a 
For audit of records in districts of 100,000 acres or less, community ditch after due appraisal and compensation, 
see 73-14-68 NMSA 1978. it could supply water to users who had paid all assess- 


ments due the district regardless of payment of assess- 
ments levied by community ditch commissioners and 
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mayordomo. Middle Rio Grande Conservancy: Dist. v: is disqualified from voting on a matter in which he has a 

Chavez, 1940-NMSC-016, 44 N.M. 240, 101'P.2d 190: direct personal, financial interest, and a court will invali- 
Conflict of interest. — Because no statute defines the’ date any board action in violation of this rule. 1988 Op. 

duties of a member of a board of directors of a conservancy Att'y Gen. No. 88-18. 

district when a conflict of interest arises, the common law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 


prevails. At common law, a member of a governing board C.J.S. Waters § 321. 


73-14-40. Letting contracts. 


When it is:determined to let the work by contract, contracts in amounts in excess’ of ten thou- 
sand dollars ($10,000.00) dollars [sic] shall be advertised after notice by publication as the board 
shall order, calling for bids, and the board may reject any or all bids, or may let said contract to the 
lowest or best bidder who shall give a good and' approved. bond, with ample security, conditioned 
on the carrying out of the contract. Such contract shall be in writing, and shall be accompanied by 
or shall refer to’ plans and specifications for the work to be done, prepared by the chief engineer. 
Said contract shall be let by the chief engineer, approved by the board, signed by the president and 
by the contractor, and shall be executed in duplicate; provided, that in case of sudden emergency 
when it is necessary in order to protect the district, the advertising of contracts may be waived 
upon the consent of the board, with the approval of the court; provided, further, that the:provisions 
of this section shall not'apply if it is determined by the board with the approval of the'court that 
the work be done on force account. 


History: Laws 1927, ch. 45, § 309;'C.S. 1929, °§ 30- construction of'public works projects (when under federal 
309; 1941 Comp., § 77-2719; 1953 Comp., § 75-28-19. loan or grant) by contract for a minimum period, not ex- 
ceeding five days, regardless of the provisions of any gen- 


ANNOTATIONS eral, special or local law which may provide for a longer 
Effect of section regulating public works proj- \ period of advertisement. 1939-40 Op. Att'y Gen. 38 (ren- 
ect advertising. — Section 6-8-11, 1953 Comp., is in dered under prior law). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 


the nature of.an bli t, and its effect is.t it 
e nature o enabling act, and its effect is to permi On18, Waters § 821. 


any municipality or political subdivision to advertise the 


73-14-41. Dominant right of eminent domain. 


A. The district, when necessary for the purposes of this act, shall have a dominant right of 
eminent domain over the right of eminent domain of private or public corportions [corporations]. 
-B. In the exercise of this right, due care shall be taken to do no unnecessary damage to others, 
and, in case of failure to agree upon the mode and terms of interference, not to interfere with their 
operations or usefulness beyond the actual necessities of the case, due regard being given to other 
public interest [interests] involved. 


History: Laws 1927, ch. 45, § 310; C.S. 1929, § 30- ANNOTATIONS 


810; 1941 Comp., § 77-2720; 1953 Comp., § 75-28-20. . 
Compiler’ a OTe HAP the meaning of "this act". sed Am. Jur. 2d, A.L.R. and C.J.S. references. — 29A 


compiler's notes to 73-14-1 NMSA 1978. C.J.S. Eminent Domain § 40. 


73-14-42. pietant lout under general law. 


‘The district shall also have the right, instead of having appraisals made by the board of apprais- 
ers, to condemn for the use of the district according to the procedure provided by the Eminent 
Domain Code [42A-1-1 through 42A-1-33 NMSA 1978] for the appropriation of property taken 
for public use and [any] property within or without the district not acquired or condemned by the 
court on the report of the appraisers. ; 


History: Laws 1927, ch. 45, § 311; C.S. 1929, § 30- "Chapter XXXIV of the Codification of 1915, and all amen- 
811; 1941 Comp., § 77-2721; 1953 Comp., § 75-28-21; ° datory or supplementary acts" near the middle of the’ sec- 
Laws 1981, ch. 125, § 58. _« tion, deleted "land. or other" following "appropriation of" 

The 1981 amendment, effective July 1, 1981, inserted near the middle of the section, substituted "and" for "any 
"board of" preceding "appraisers" near the beginning of land or" near the end of the section and substituted "the" 
the section, substituted "the Eminent Domain Code" for for "said" preceding "district" near the end of the section. 
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ANNOTATIONS 


Relaxation of damages doctrine evidenced. — The 
various provisions of this article manifest an intention 
to avoid or relax the doctrine that damages when _as- 
sessed according to law must include all allowable dam- 
ages. Zamora v. Middle Rio Grande Conservancy Dist., 
1940-NMSC-030, 44 N.M. 364, 102 P.2d 673. 

Other compensation proceedings distinguished. 
— Provision of Section 73-17-18 NMSA 1978 pertaining 
to ascertainment of the amount of compensation for lands 
taken and damaged to be arrived at by the board of ap- 


SPECIAL DISTRICTS. : 


73-14-44 


referred to in this section. Zamora v. Middle Rio Grande 
Conservancy Dist,, 1940-NMSC-030, 44°N.M. 364, 102 
P.2d 673. 

Petition for damages no substitute for condemna- 
tion proceedings. — Section 73-17-18 NMSA 1978 is 
not.a substitute for condemnation proceedings referred to 
in Section 73-14-42 NMSA 1978. Under 73-17-18 NMSA 
1978, the plaintiffs initiate their claims for damages with 
a petition, while under eminent domain proceedings the 
defendant initiates its claims for condemnation of plain- 
tiffs' property. Wells v. Arch Hurley Conservancy Dist., 


eoiaty : : 1976-NMCA-082, 89 N.M.'516, 554 P.2d 678. 
praisers is not a substitute for condemnation proceedings & On 
psy 


73-14-43. Regulations to protect works. 


A. Where necessary, in order to secure the best results from the execution and operation of the 
plans of the district, and to prevent damage to the district by the deterioration or misuse or by the’ 
pollution of the waters of any natural or artificial watercourse therein, the board may make regu-' 
lations for and may prescribe the;manner of building bridges, roads, highways, or fences or other 
works in, into; along or across any channel, natural or artificial watercourse, reservoir or other 
construction; and may prescribe the manner in which ditches or other works:shall be adjusted to 
or connected with the works of the district or any watercourse therein; and when not in conflict 
with the regulations of the state board of health [department of health], may prescribe the manner 
in which the watercourses of the district may be used for sewer outlets or for disposal of waste. : 

B. The construction of any works in a manner harmful to the district or to any watercourse 
therein, and in a manner contrary to that specified by the board, shall be a misdemeanor, aan 
able by a fine of not more than one thousand ($1,000) dollars. 

C. The board shall have authority to enforce by mandamus or other legal proceedings all neces- 
sary regulations, made by it and authorized by this act; and may remove any harmful construction 
or may close any opening improperly made. Any person or public corporation wilfully failing to 
comply with such regulations shall be liable for all damage caused by such failure, and for the cost 
of renewing any construction damaged or destroyed. 


board of health shall be construed as references to the dea 
partment of health. 

Compiler's notes. — For the meaning of "this act", see 
compiler's notes to 73-14-1 NMSA 1978. 
. Cross references. — For mandamus, see 44-2-1 to 44- 
2-14 NMSA 1978, 


History: Laws 1927, ch. 45, § 312; C.S. 1929, § 30- 
312; 1941 Comp., § 77-2722; 1953 Comp., § 75-28-22, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1991, ch. 25, § 16 provided that references to the state 


73-14-44, Removal of structures. 


A. For the accomplishment of the official plan, the board of directors of any district shall have 
full power and authority to improve in alignment, section, grade, location or in any other manner, 
any watercourse, and they may remove, widen, lengthen, lower, raise or otherwise change any 
public or private road bridge or railroad bridge, or any flume, aqueduct or telephone, telegraph, 
gas, oil, sewer, water or other pipelines or any other construction, over, across, in, into, under or 
through any such watercourse, or may require the same to be done, and the foregoing shall apply 
to all such changes specified by the official plan, or reasonably necessary for the accomplishment 
of the same; provided, however, that whenever any such change is made necessary in any construc- 
tion because of the failure of the same to permit the free flow of the water in such stream in time 
of flood, or to permit the necessary enlargement or protection of the channel, then the owner of 
such construction shall make such change and all adjustments of grade, roadway, track, approach 
or other construction incidental thereto, without cost to the district, and without any.claim for 
damages against the district; except that the district shall pay the cost of excavating the earth 
for the enlargement of any channel, or for placing earth for the filling of any channel, where such 
excavation or filling is required as a part of the official plan in making the changes outlined in this 

" ' 
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section; but the district shall not be required to make such fill or excavation unless the same would 
be necessary to the official plan if the construction or work so changed did not exist. 

Before the removal, change or modification of any work or construction outlined in this section, 
the board of directors shall give notice to the owner thereof, requiring that the same be adapted to 
the official plan. In case such removals, changes or adjustments are-not commenced and completed 
by the owner within the respective times specified therefor in such notice (which time shall be rea- 
sonable under all the circumstances) such removals, changes or adjustments may be made by the 
district, at the expense of the owner. 


History: Laws 1927, ch. 45, § 313; C.S, 1929, § 30- ANNOTATIONS 


313; 1941 Comp., § 77-2723; 1953 Comp., § 75-28-23, 
Compiler's Notes! Ji tye aWacted “Wis” nection eons Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
tained no Subsection B. C.J.S. Waters § 321. 


73-14-45. Passing equipment through bridge or grade. 


In case it be necessary to pass any dredgeboat, or other equipment through a bridge or grade of 
any person or public corporation, the board shall give notice to the owner of said bridge or grade 
that the same shall be removed temporarily to allow the passage of such equipment, or that an 
agreement be immediately entered into in regard thereto. The owner of said bridge or grade shall 
keep an itemized account of the cost of the removal, and if necessary, of the replacing of said bridge 
or grade, and the necessary actual cost shall be paid by the district. In case the owner of said 
bridge or grade shall fail to commence or complete provisions for the passage of said equipment 
within the time specified in the notice, the board may remove such bridge or grade at its own ex- 
pense, interrupting traffic in the least degree consistent with good work and without unnecessary 
damage or delay. In case it shall be hindered or prevented from so doing, the owner of said bridge 
or grade shall be liable for all damage resulting to the district therefrom. 


History: Laws 1927, ch. 45, § 314; C.S. 1929, § 30- 
314; 1941 Comp., § 77-2724; 1953 Comp.., § 75-28-24. 


73-14-46. Surveys and investigations [; flood warning service] 


The board shall also have the right to establish and maintain stream gages, rain gages, a flood 
warning service with telephone or telegraph lines or telephone and telegraph service, and may 
make such surveys and examinations of rainfall and flood conditions, stream flow and other scien- 
tific and engineering subjects as are necessary and proper for the purposes of the district and they 
may issue reports thereon. 


History: Laws 1927, ch. 45, § 315; C.S. 1929, § 30- Bracketed material. — The bracketed material was 
315; 1941 Comp., § 77-2725; 1953 Comp., § 75-28-25. - inserted by the compiler and is not part of the law. 


73-14-47. The use of water. 


A. No sale, lease, assignment, permit or other right in the waters of the district shall be made 
or granted which shall infringe upon or interfere with the water rights of lands in the district, or 
with water provided for irrigation purposes on the lands within the district for which benefits have 
been appraised and assessments levied under this act. 

B. ‘All the rights and property of the district in the waters and watercourses thereof, and in 
their use, shall be exercised in such a manner as to promote the welfare of the district and of all 
the inhabitants thereof; to promote the safest; most economical and most reasonable use of such 
waters; to protect the water rights of the lands and landowners of the district; to encourage and 
promote agriculture and industry ‘and to pay the cost of constructing, maintaining and operating 
the improvements. 
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‘C. The rights of persons or:public corporations and of other users of water, to the waters in and 
of the district for irrigation, water supply, industrial purposes, water power or for any other pur- 
poses, shall extend only to such rights as were owned by them or their predecessors prior to their 
inclusion in the district; and to such use as paca be made of atch 4p how if the improvements of 
the districts had not been made. 

D. At the time of the general ener of benefits and damages of the district, or at any sthd 
sequent time, the-board may cause a determination to be made of the conditions and extent of the 
water rights, and water supply and of the watercourses within the district as they were before the 
improvements of the district were made, or as they existed at any subsequent time, and they may 
make a determination of all rights, property, easements or other interests in the waters, or the 
watercourses, such determination being based upon records of greatest and least flow, upon the 
evidence of use, or evidence of legal rights, and upon any other evidence and records which may 
be available. 

E. Upon the completion of such determination, the board shall make its report thereon to the 
court. Thereupon a hearing shall be had, notice shall be given of the pendency of said report and of 
the hearing, which notice and hearing shall conform as nearly as possible to the notice and hear- 
ing on appraisals of benefits and of land to be taken; and the right of appeal shall exist. Such final 
determination shall be the basis of any future use of the waters in the district; provided that in 
case any party shall thereafter establish in court any right or property in the waters in the district 
or the use thereof, which has not been adjudicated, the existence of such right, or the failure to 
adjudicate it, shall not affect the operation of this provision nor the findings of the court thereon 
in any other particular. 

F. Where the district acquires by purchase, condemnation or otherwise, water or water rights, 
or where it conserves, develops or reclaims water, it shall have the rights which go with the ap- 
propriation and beneficial use thereof; save and except such use for which benefits have been 
appraised and assessments levied by the district upon property for irrigation purposes; and the 
development, conservation or reclamation of water by the district is hereby declared to be an ap- 
propriation thereof by the district, and the disposition thereof under the terms of this act is hereby 
declared to be a beneficial use thereof by said district and by the lands included therein. . 

G. The expression "greater, better or more convenient use of the waters of the district, or ben- 
efit therefrom" as hereafter used, refers to use or benefit which is made greater, better or more 
convenient by the organization, administration and works of the district, as compared with use or 
benefit which could be had under the conditions existing before the district was organized. 

H. The appraisals of benefits made by the appraisers may include benefits appraised for the 
greater, better or more convenient use of the waters of the district, or benefit therefrom; but if such 
benefits are not assessed, as in case of high lying lands for which water supply is at first uncertain, 
but afterwards is found to be available, the district may provide by contract or other agreement 
as hereafter provided, for such greater, better or more convenient use, and receive eae Est 
therefor in accordance with the.following provisions, 

I. Persons, public corporations or others desiring to-secure such use of the waters or: wate 
courses of the district, or of the district rights therein, may make application to the board for per- 
mission to lease, or purchase for such use. Such application shall state the purposes and character 
of such use, the period and degree of continuity of such use, the amount of water desired and the 
place of use,,In case any party makes greater, better or more convenient use of the waters of the 
district without formal application, the fact of such use shall serve all purposes of an application, 
and the board may proceed to determine a:reasonable rate of compensation the same as though 
formal application has been made. Where it is not possible or reasonable to. grant. all applications, 
preference, shall be given to the greatest need and to the most reasonable use, as may be deter- 
mined by the board, subject to the approval.of the court, Preference shall be given, first, to domes- 
tic and municipal water supply, and no charge shall be made for the use of water taken by private 
persons for home and farmyard use, or for watering farm stock; second, to supplying water used 
in irrigation, processes of manufacture, for the production of steam, for refrigerating, cooling and 
condensing and for maintaining sanitary conditions of stream flow; third, for power development, 
recreation, fisheries and for other uses. All sales, leases, assignments or other acts of the board 
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affecting the use, sale or lease of the waters of the district under this section, shall be subject to 
the approval of the court. 

J. The board'shall not permanently sell, lease, assign, permit or otherwise part with the control 
by the district of the use of the'waters thereof; provided, however, that upon the recommendation 
of the chief engineer the board may contract'to furnish a permanent water supply for lands sus- 
ceptible of irrigation, at rates to'be established as hereinafter provided. Rates for light, power or 
other services charged by vendees, assignees, lessees or licensees of such board shall be subject 
at all times to revision and control by state law. Assignments, leases, sales or permissions, except 
as to contracts hereinbefore authorized, may be made for periods of not greater than ten (10) 
years, except that with the approval of the court, such assignments, permissions, leases or sales, 
when necessary to justify investments for constructing and establishing, manufacturing power 
and industrial plants or works, may:be made for longer terms, but not to exceed fifty years. At the 
termination of the period of such permission, assignments, leases or sales, they shall be renewable 
for a reasonable period not longer than is provided by this section, on the condition that a new 
determination be made of a reasonable charge therefor, as herein provided; unless there are other 
applications on file, the granting of which would result in filling a greater need or a more reason- 
able use. In case such applications are on file, they shall have preference. 

K. The board may make regulations for the determination and measurement of the greater, or 
better or more convenient use of, or benefit from the water supply of the district, for the purpose 
of determining rates of compensation, and for the purpose of securing to all parties interested the 
greatest and best use of the waters thereof. The board shall have power to determine the rates of 
compensation for such greater, better or. more convenient use of, or benefit from the water supply 
of the district, which rates shall be reasonable, and may require bond to be given to secure the 
payment for such use. _ 

Upon the determination of any rate, or rates, the board shall make a report of its determination 
to the court. The court shall thereupon cause personal notice by summons to be given to the par- 
ties interested, stating that such a determination of rates has been made, that a hearing before 
the court will be had thereon on a certain day and that objection may be made at such time to such 
determination of rates, The hearing may be had before the court, and objection may be made, in 
the same manner as in case of the appraisal of benefits, Upon the final determination of the matter 
by the court, the determination of such rates of compensation shall be conclusive and binding for 
the period set forth in the order of the court; and in the event the said matter is before the court 
upon an agreement to lease, assign or sell, it shall be binding for the term and under the condi- 
tions specified in the lease or other agreement as approved by the court. 

L.._ The court may approve general rates for the use of water under this section, as peak oe to 
all cases of the same class, and in cases of such class separate hearings shall not be required. 

M. The compensation for greater, better.or more convenient use of, or benefit from the waters 
of the district, may be made by payment according to a unit price per cubic foot of water used, or 
by a unit price for theoretical horse power developed or in any other reasonable measurement of 
value received by reason of the greater, better or more convenient use of, or benefit from the waters 
of the district. All money received as compensation under the provisions of this section shall be 
added to the general fund of the district and used for defraying the expenses thereof. 


History: Laws. 1927, ch. 45, § 316; C.S, 1929, § 30- Supremacy of other section regarding water con- 
816; 1941 Comp., § 77-2726; 1953 Comp., § 75-28-26. veyance, — Laws 1927, ch. 45, § 316, must bow to Laws 
Compiler's notes. — For the meaning of "this act”, see 1939, art. 32 (Section 59-4-5 NMSA 1978), giving the board 
compiler's notes to 73-14-1 NMSA 1978. authority to convey waters of the district to the United 
States for security. Middle Rio Grande Water Users Ass'n 

ANNOTATIONS v, Middle Rio Grande Conservancy Dist., 1953-NMSC-035, 


57 N.M. 287, 258 P.2d 391. 

Law reviews. — For article, "Possible Solutions: Policy 
Tools to Achieve Flexibility to Meet New Conditions, Pre- 
liminary Thoughts for Coping with Future Proughie,T see 


Right to damages and compensation protected. 
— The right of community ditches for damages done to 
their property and compensation for the taking has been 
fully protected. Subsection I of this section concerns only 
the disposition of water rights which have been regularly 39 Nat, Resources J. 175 (1999). 
acquired. by the district. Gutierrez v. Middle Rio Grande Am. Jur. 2d, A.L.R. and CJS, porerensen. — 94 
Conservancy Dist., 1929-NMSC-071, 34 N.M. 346, 282 C.J.8. Waters § 359. 

P, 1, cert. denied, 280 US. 610, 50'S. Ct. 158, 74 L. Ed. ‘653 
(19380). 
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73-14-48. General grant of power. 


The board of directors of any district organized under this act is hereby vested with all powers 
necessary and. requisite for the accomplishment of the purposes for which the district is organized 
and capable. of being delegated by the legislature of the state. of New Mexico; and no. enumera- 
tion of particular powers hereby granted shall be construed to.impair any general grant of power 
herein contained, nor to limit any such grant to power or powers of the same class or classes as 
those so enumerated. . 


History: Laws 1927, ch. 45, § 317;.C.S, 1929, § 30- 
317; 1941 Comp., § 77-2727; 1953 Comp., § 75-28-27. 

Compiler's notes. — For the meaning of "this act", see 
compiler's notes to 73-14-1 NMSA 1978. 


ANNOTATIONS 


Conflict of interest. — Because no statute defines the 


district when a conflict of interest arises, the common law 
prevails. At common law, a member of a governing board 
is disqualified from voting on a matter in which he has a 
direct personal, financial interest,:and a court will invali- 
date any board action in violation of this rule. 1988 Op. 
Att'y Gen. No. 88-18. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 321, 


duties of a member of a board of directors of a conservancy 


73-14-49. Declaration of policy. 


It is recognized that in conservancy districts heretofore or hereafter organized under New Mexico 
law that certain land therein has or may have vested irrigation water rights. While fully recogniz- 
ing such rights, nevertheless, in the proper operation of such districts, and especially in time of 
droughts, it is essential that the districts have the specific and unquestioned power to distribute 
the water remaining available for irrigation and to properly allocate the same for the purposes 
most essential for the welfare and economy of landowners within the district. To this end, the legis- 
lature deems it of manifest importance that conservancy districts have the unquestioned power to 
make such distribution and allocation of irrigation waters. While such power is present in existing 
laws, the method of enforcement is doubtful. To avoid any question in the future, this act [73-14-49 
through 73-14-53 NMSA 1978] is enacted, with the aforesaid legislative intent and policy in mind. 


History: 1941 Comp., § 77-2727a, enacted by Laws 
1951, ch. 222, § 1; 1953 Comp., § 75-28-28. 


73-14-50. Distribution of irrigation waters. 


All conservancy districts heretofore organized under the laws of New Mexico, and all such dis- 
tricts hereafter to be organized, are specifically empowered to make such proper and necessary 
distribution and allocation of the waters available for irrigation within such districts as the boards 
of directors thereof, in consultation with the chief engineer of such districts, shall determine to 
be reasonable and proper. The method and manner of distribution and allocation may be altered 
and changed as often as is deemed requisite. The decision [decisions] of said board of directors, as 
determined from time to time, shall be expressed in rules and regulations to be adopted and pub- 
lished as hereinbelow specified. 


History: 1941 Comp., § 77-2727b, enacted by Laws 
1951, ch. 222, § 2; 1953 Comp., § 75-28-29. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


~ ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 


C.J.S. Waters § 359. 
73-14-51. Rules and regulations. 


» The method of distribution and. allocation of available irrigation waters shall be set forth in 
rules and regulations to be adopted by the board of directors of conservancy districts, in consulta- 
tion with the chief engineer thereof, which said rules and regulations, before becoming effective, 
shall be published in English only in two issues, one week apart, of one legal newspaper in each 
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county embraced within such conservancy district, and by posting one copy in English only of such 
rules and regulations at the courthouse of each county within such conservancy district. If there 
be no newspaper published in any ‘such county, then copies of such rules‘and regulations shall 
be posted in English only at three public places within such county, in addition to posting at the 
county courthouse; the said notices to be posted at least seven days before es effective date of 
such rules and regulations. 


History: 1941 Comp., § 77-2'727c, enacted by Laws 
1951, ch. 222, § 3; 1953 Comp., § 75-28-30. 


73-14-52. Enforcement. 


Conservancy districts, having adopted rules and regulations providing for the distribution and 
allocation of irrigation waters pursuant to the provisions of this act [73-14-49 through 73-14-53 
NMSA 1978], shall have all powers available by law to enforce the same, including the right of 
injunction and mandamus. 


History: 1941 Comp., § 77-2727d, enacted by Laws Cross references. — For mandamus, see 44-2-1 NMSA 
1951, ch. 222, § 4; 1953 Comp., § 75-28-31. 1978 et seq. 
For injunctions, see Rule 1-066 NMRA, 


73-14-53. Penalties. 


Any person, partnership, association, private or public corporation or entity wilfully failing to 
comply with such rules and regulations, and violating same, shall be deemed guilty of a misde- 
meanor, and upon conviction, shall be punished by imprisonment for not less than six months or 
more than one year, or by a fine of not to exceed $3000 or both such fine and oped ink oath within 
the discretion of the court. 


History: 1941 Comp., § 77-2727e, enacted by Laws 
1951, ch, 222, § 5; 1953 Comp., § 75-28-32; 


73-14-54. [Abolition of boards of directors or commissioners of districts 
having 100,000 acres or less; creation of new boards of 
directors; powers and duties. ] 


That as the same are now constituted under the provisions of "The Conservancy Act of New 
Mexico," "boards of commissioners," and "boards of directors" of all conservancy districts except as 
hereinafter provided shall be abolished and shall cease to exist upon the happening of the events 
hereinafter specified. 

In lieu of the boards hereby abolished, there is hereby created within and for each conservancy 
district, now or hereafter organized and existing under and by virtue of said Conservancy Act of 
New Mavice a board of directors, which shall bear the name "Board of Directors of the........... 
Conservancy District"; shall be a body corporate, may sue and be sued and which shall succeed to, 
have, exercise, enjoy, assume and perform all of the rights, powers, obligations and duties now by 
law vested in, conferred upon, imposed upon or required of, the boards hereby abolished. 


History: 1941 Comp., § 77-2728, enacted by Laws Compiler's notes. — For the meaning of "Conservancy 


19438, ch. 126, $ 1; 1953 Comp., § 75-28-33. Act", see compiler's notes to 73-14-1 NMSA 1978. 
Effective dates. — Laws 1948, ‘ch. 126, contained no a 

effective date provision, but was enacted at a session ANNOTATIONS 

which adjourned on April 12, 1943. See N.M> Const., art. Am. Jur. 2d, A.L.R. and CwJ.S, references. — 94 

IV, § 23. C.J.8, Waters § 320. 


Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


645 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-14-55 SPECIAL DISTRICTS x 73-14-58 


73-14-55. Boards of directors; membership; qualifications. 


The boards of directors created in Sections 73-14-54 through 73-14-69. NMSA 1978 shall consist: 
of five directors, each of whom must own real property within the conservancy district that is 
subject to conservancy district appraisals, assessments, levies and taxes, and each of whom must 
actually reside within the conservancy district and also within the county from which the direc- 
tor is elected. 


History: 1941 Comp., § 77-2729, enacted by Laws The 2018 amendment, effective July 1, 2022, added 
1948, ch. 126, § 2; 1953 Comp., § 75-28-34; 2018, ch, the section heading, and after "created", added "in Sec- 
79, § 144. tions 73-14-54 through 73-14-69 NMSA 1978". 


73-14-56. [Election of board members. | 
All of said directors shall be elected at large by the qualified electors of the entire district. 


History: 1941 Comp., § 77-2730, enacted by Laws Bracketed material. — The bracketed material was 
1948, ch. 126, § 3; 1953 Comp., § 75-28-35. inserted by the compiler and is not part of the law. 


73-14-57. Definition of "qualified electors"; qualified elector list. 


A. The term "qualified electors", as used in Sections 73-14-54 through 73-14-69 NMSA 1978, 
means only those persons who have reached the age of majority and, for at least six months prior 
to the election, have owned, during the entire six-month period, real property situated within the 
district that is subject to conservancy district appraisals, assessments, levies and taxes. 

B. The conservancy district shall compile and deliver a qualified elector list to the appropriate 
county clerk no later than one hundred eighty days before an election, and update the list every 
thirty days until ninety days before the election, which list the county clerk shall use for that elec- 
tion. 


History: 1941 Comp., § 77-2731, enacted by Laws The 2018 amendment, effective July 1, 2022, required 
1943, ch. 126, § 4; 1958 Comp., § 75-28-36; Laws 1973, the conservancy district to compile a list of qualified 
ch. 134, § 1; 2018, ch. 79, § 145. electors and to provide the list to the county clerk to be 

Cross references. — For age of majority, see 12-2A-3 used for elections; added subsection designation "A."; and 


and 28-6-1 NMSA 1978. added eget B. 


73-14-58. Terms; vacancies. 


Rach director shall be elected for a term of six years from and after the date of election and, un- 
less removed from office as provided in Section 73-14-59 NMSA 1978, shall serve. until a successor 
is duly elected and has qualified; provided that at the first election, one director shall be elected for 
a term of two years, two for a term of four years and two for a term of six years, to be determined 
according to counties if there is land in any district in more than one county, by the board calling 
the election. Appointments to fill vacancies shall be for the unexpired term of the director whose 
office becomes vacant. 


History: 1941 Comp., § 77-2732, enacted by Laws Temporary provisions. — Laws 2018, ch. 79, § 173 
1943, ch. 126, § 5; 1958 Comp., § 75-28-37; 2018, ch. provided: 
79, § 146. A. The term of a conservancy district or watershed 
Cross. references. — For organization of boards, see district board member that was set to expire on or before 
73-14-33 NMSA 1978. June 30, 2024 pursuant to the governing statutes of that 
The 2018 amendment, effective July 1, 2022, removed district in effect before July 1, 2022 shall expire on De- 
language unrelated to terms and vacancies of the board cember 31, 2023, and that member's: successor shall be 
of directors; added the section heading; and after "as pro- elected in the local election held on the first Tuesday after 
vided", added "in Section 73-14-59 NMSA 1978", and after the first Monday of November 2023 for a term besiarane 
"the director whose office becomes vacant.", deleted the on January 1, 2024. 
remainder of the section, which related to the transfer B. The.term of a conservancy district or Tee toraben 
of functions from an outgoing board of directors to a new district board member that was set to expire on or after 
board of directors. July 1, 2024 but on or before June 30, 2026 pursuant to 
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the governing statutes of that district in effect before July 1, 2026 pursuant to the governing statutes of that 

July 1, 2022 shall expire on December 31, 2025, and that district in effect before July 1, 2022 shall expire on De- 

member's successor shall be elected in the local election cember 31, 2027, and that»member's successor shall be 

held on the first Tuesday after the first Monday of Novem- elected in the local election held on the first Tuesday after 

ber 2025 for a term beginning on January 1, 2026. the first Monday of November 2027 for a term pend 
C. The term of a conservancy district or watershed on January 1, 2028. 


district board member that was set to expire on or after 


73-14-59. [Suspension or removal of directors. ] 


Any elected director may be suspended or removed from office by order or judgment of the dis- 
trict court of the county of said director's residence, in the same manner, under the same.procedure 
and for the same causes as are or may be provided by the laws governing the removal of county 
officers. 


History: 1941 Comp., § 77-2733, enacted by Laws ANNOTATIONS 
1943, ch. 126, § 6; 1953 Comp., § 75-28-38. 

Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 94 
inserted by the compiler and is not part of the law. C.J.S. Waters § 320. 


Cross references. — For removal of county officers, see 
10-4-1 to 10-4-29 NMSA 1978. 


73-14-60. [Board empowered to fill vacancies. ] 


The board of directors, hereby created, shall have the power to fill any vacancy in its member- 
ship for the unexpired term of the member in whose office such vacancy occurs. 


History: 1941 Comp., § 77-2734, enacted by Laws Bracketed material. — The bracketed material was 
1943, ch. 126, § 7; 1953 Comp., § 75-28-39. inserted by the compiler and is not part of the law. 


73-14-61. Notice of candidacy; signatures of electors. 


Any qualified elector who desires to become a candidate for election as a director shall file with 
the proper filing officer in accordance with the provisions of the Local Election Act [Chapter 1, 
Article 22 NMSA 1978] a written notice of candidacy, which shall state the candidate's name and 
residence within the conservancy district. If the candidate is a candidate at large, the candidate's 
notice of candidacy shall be signed by twenty qualified electors resident within the district. If 
the candidate is.a candidate only from that portion of the district that lies within one county, the 
candidate's notice of candidacy shall be signed by ten qualified electors who reside within that 
particular portion of the district and county from which the candidate seeks to be elected. 


History: 1941. Comp., § 77-2735, enacted by Laws least forty days prior to the election", after "file with the", 


1943, ch. 126, § 8; 19538 Comp., § 75-28-40; Laws 1975, deleted "secretary of the board of directors then in office 
ch, 41, § 1; 2018, ch. 79,8147. —° his" and added "proper filing officer in accordance with 

The 2018 amendment effective July 1, 2022, required the provisions of the Local Election Act a", after "name 
any qualified elector who desires to become a candidate , and residence", deleted "and the term for which he is a 
for election as a director of the conservancy district board candidate for election", and deleted the last sentence of 
to file a notice of candidacy with the proper filing officer the section which stated "No person who has not filed his 
in accordance with the provisions of the Local Election notice of candidacy as and within the time required in this 
Act; and after "election as a director shall", deleted "at section shall be placed.on the ballot." 


73-14-62. Time, place and procedure for election. 


The five director-members of the board of directors created by Sections 73-14-54 through 73-14- 
69 NMSA 1978 shall be elected in accordance with the provisions of the Local Election Act [Chap- 
ter 1, Article 22 NMSA 1978]. 
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History: 1941 Comp., § 77-2736, enacted by Laws directors shall be held in accordance with the Local Elec- 


1948, ch. 126, § 9; 1953 Comp., § 75-28-41; Laws 1959, tion Act; and after "board of directors created", added "by 

ch, 313, § 1; 2018, ch. 79, § 148. Sections 73-14-54 through 73-14-69 NMSA 1978", and af- 
Cross references. — For first election after put Baines ter "shall be elected", deleted the remainder of the section 

ing works of district, see 73-14-69 NMSA 1978. and added "in accordance with the provisions of the Local 
The 2018 amendment, effective July 1, 2022, pro- Ptetten Act." ) 


vided that elections for the conservancy district board of 


73-14-63. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-63 marking, effective July 1, 2022. For provisions of former 
NMSA 1978, as enacted by Laws 19438, ch. 126, § 10, relat- section, see the 2021 NMSA 1978 on NMOneSource.com. 
ing to ballots, printing and distribution, form, manner of 


73-14-64. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-64 For provisions of former section, see the 2021 NMSA ely 
NMSA 1978, as enacted by Laws 1948, ch. 126, § 11, relat- on NMOneSource.com. 
ing to conduct of election, procedure, effective July 1, 2022. 


73-14-65. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-65 July 1, 2022. For provisions of former section, see the 2021 
NMSA 1978, as enacted by Laws 1948, ch. 126, § 12, relat- NMSA 1978 on NMOneSource.com. 
ing to canvass of returns, certificates of election, effective : 


73-14-66. [Election expenses; payment; levy of tax.] 


The board of directors of conservancy districts are hereby authorized to pay out of the treasury 
all sums necessary to meet the actual expenses of elections and to levy a tax, upon all property 
within said district which is subject to district assessment or taxation, which shall be SUnICISHE to 
meet election expenses. i 


' History: 1941 Comp., § 77-2740, enacted by Laws 
1948, ch. 126, § 13; 1953 Comp., § 75-28-45. 


73-14-67. [Election violations; penalty. ] 


Whoever, not being a qualified elector’ as herein defined; shall vote’ at the election herein pro- 
vided for, or being a judge of election shall wilfully miscount the ballots cast or shall wilfully make 
false certificate ’of the number of votes received by each candidate, or otherwise falsely certify elec- 
tion results; or any canvassing officer who shall wilfully falsely canvass and declare the results 
of said canvass, and any director or secretary of the board of directors who shall wilfully refuse to 
perform the duties upon him imposed by this act [73-14-54 through 73-14-69 NMSA 1978], shall 
be deemed guilty of a felony and upon conviction shall be punished by imprisonment’ for not less 
than one year or more than five years and [or] by fine not to exceed $5000, or both such fine and 
imprisonment within the discretion hi the court. bib 


History: 1941 Comp., § 77-2741, enacted by Dawe Bracketed material. — The bracketed material was 
1948, ch. 126, § 14; 1958 Comp., § 75-28-46. inserted by the compiler and is not part of the law. 


73-14-68. Audit of district records; levy. 


Not less than once every two years said board shall have an sriblit of the records and books of 
said district, and shall levy and collect assessments for the [that] purpose. Said audit shall be 
made by a private firm or auditor approved by the secretary of finance and administration. 
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History: 1941 Comp., § 77-2742, enacted by Laws | The 1977 amendment substituted "the purpose" for 
1943, ch. 126, § 15; 1953 Comp., § 75-28-47; Laws 1977, "that purpose" at the end of the first sentence and substi- 
ch. 247, § 199. tuted "secretary of finance and administration" for "state 

Bracketed material. — The bracketed material was comptroller." 
inserted by the compiler and is not part of the law. 

Temporary provisions, — Laws 1984, ch. 128, § 1, di- ANNOTATIONS 
rected the local government division of the department of Exemption from audit. — Under Section 73-14-69 
finance and administration to research, review and inves- NMSA 1978, the middle Rio Grande conservancy district 


tigate the taxing structure and assessment practices and has hean speck +s : 
: 4 deg pecifically exempted from the provision of this 
procedures of the middle Rio Grande conservancy district section requiring that an audit shall be made by a private 


and required that division to submit a report to the legis- firm or auditor approved by the state comptroller. 1953-54 
lative finance committee and legislative council on or be- Op. Att'y Gen. No. 53-5658. 


fore December 1, 1984, to contain the findings of its study. 


73-14-69. Application of provisions of act. 


A. The provisions of this act [73-14-54 through 73-14-69 NMSA 1978] shall not apply to nor 
be construed as affecting any conservancy districts organized to conserve, protect or develop the 
waters of underground streams, channels, artesian basins, reservoirs or lakes having reasonably 
ascertainable boundaries where such waters have been placed to beneficial use. The provisions of 
this act shall not apply to nor be construed as affecting: conservancy districts having more than 
100,000 acres, formed prior to July 1, 1952, whether agricultural or otherwise, included within 
said conservancy district, subject to conservancy assessment. The provisions of this act do not ap- 
ply to conservancy districts to which the provisions of Sections 73-14-70 through 73-14-88 NMSA 
1978 apply. © . 

B. This act shall not take effect as to any conservancy district in which the irrigation system 
is under construction, and no election of directors shall be held therein, until the main canals in 
such district are in such condition that water can be delivered therefrom for irrigation upon lands 
in said district; and the first election of directors in any such district shall be held on the first 
Tuesday of October after the water can be delivered for irrigation from said canals upon the lands 
in said conservancy district. 


History: 1941 Comp. § ‘77-2748, enacted by Laws ANNOTATIONS 


1948, ch. 126, § 16; 1953 C + 8 75- ; Laws x t ? 
aS 313, § 2: rae ai 67, AAS oo igs anbel aa Exemption from audit. — Under this section, the 


Cross references. — For appointment of directors on middle Rio Grande conservancy district has been: spe- 


tn Dedisth 3-14- 78. cifically exempted from the provision of Section 73-14-68 
1 ide alle ig i hi dence aici NMSA 1978 requiring that an audit shall be made by a 


private firm or auditor approved by the state comptroller. 
1953-54 Op. Att'y Gen. No. 53-5658. 


78:14-70)-Applicability of acti ioc (isis (91. ds ae ; 


The provisions of Sections 73-14-70 through 73-14-88 NMSA 1978 apply only to conservancy 
districts in existence and having between fifteen thousand, and thirty thousand acres within 
their exterior boundaries on July 1, 1961 and to all conservancy districts formed after that 
date. The provisions of these sections do not apply to any conservancy district organized to 
conserve, protect or develop the waters of underground streams, channels, artesian. basins, 
reservoirs or lakes having reasonably ascertainable boundaries where those waters have been 
placed in beneficial use. 


History: 1953 Comp., § 75-28-49, enacted by Laws ANNOTATIONS 


Log} Sb- 87, : x Am: Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S, Waters § 320.. 
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73-14-71. Definition of "qualified elector"; qualified elector list. 


A. As used in the provisions of Sections 73-14-70 through 73-14-88 NMSA 1978, "qualified elec- 
tor" means a natural person who has reached the age of majority and who, for at least six months 
prior to the election, has owned, either in community or separately, real property located within 
the district and subject to conservancy district appraisals, assessments, levies and taxes. 

B. The conservancy district shall compile and deliver a qualified elector list to the appropriate 
county clerk no later than one hundred eighty days before an election, and update the list every 
thirty days until ninety days before the election, which list the county clerk shall use for that elec- 
tion. | 


History: 1953 Comp., § 75-28-50, enacted by Laws elector list to the county clerk for use in conservancy dis- 
1961, ch. 67, § 3; 1973, ch. 138, § 34; 2018, ch. 79, § 149. trict elections; in the section heading, added "qualified 

Cross references, — For age of majority, see 12-2A-3 elector list"; added subsection designation "A."; and added 
and 28-6-1 NMSA 1978. Subsection B. ' 


The 2018 amendment, effective duly 1, 2022, required 
the conservancy district to compile and deliver a qualified 


73-14-72. Board of directors; powers; election; terms. 


A. Boards of directors of conservancy districts shall consist of five members each of whom shall 
be a qualified elector of the district, and shall be bodies corporate, may sue and be sued and shall 
have all of the statutory rights, powers, obligations and duties conferred upon or required of the 
boards of directors of conservancy districts created under the Conservancy Act of New Mexico (73- 
14-3 NMSA 1978], 

B. Members of boards of directors shall be elected at large from the entire conservancy district 
and shall serve for a term of six years except as provided in Section 73-14-75 NMSA 1978 which 
establishes staggered terms for the first elected board. 


History: 1953 Comp., § 75-28-51, enacted by Laws ANNOTATIONS 


1961, ch. 67, § 4; 19638, ch. 18, § 1. 
Compiler's notesi£i'Fér the meaning of "Conservancy Am. Jur, 2d, A.L.R. and CJS. references. —)94 


Act", see compiler's notes to 73-14-1 NMSA 1978. CdS. Waters § 320. 
Cross references, — For qualified elector, see 73-14-71 
NMSA 1978. 


73-14-73. Elections. 


Elections shall be held pursuant to the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 
Conservancy districts formed after July 1, 1961 shall hold their first election as provided in Sec- 
tion 73-14-74 NMSA 1978. 


History: 1953 Comp., § 75-28-52, enacted by Laws for elections under the former law; deleted subsection des- 


1961, ch. 67, § 5; 2018, ch. 79, § 150. tb ignations "B." and "C."; and after. "Elections shall be held", 

The 2018 amendment, effective July 1, 2022, required . deleted "every two years following the year 1961 and shall 
that conservancy district elections shall be held pursuant be held on the first Tuesday of October;" and added “pur- 
to the Local Election Act; in the section heading, deleted suant to the Local Election Act". 


"when held"; deleted former Subsection A, which provided 


73-14-74. Eligibility of district to hold election. 


A. No election shall be held in‘an existing conservancy district until the main canals in that 
district are in such a condition that water can be delivered from them for irrigation on the lands 
within the district. 

B. The first election in any district formed after July 1, 1961 shall be held with the first regular 
local election occurring after the requirements of Subsection A of this section are fulfilled. 


650 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-14-75 CONSERVANCY DISTRICTS; DEFINITIONS; ORGANIZATION AND MANAGEMENT 73-14-79 


History: 1953 Comp., § 75-28-58, enacted by Laws "or in a district existing on July 1, 1961, and having an 
1961, ch. 67, § 6; 1965, ch. 76, § 6; 2018, ch. 79, § 151. appointed board of directors", and after "shall be held", 

The 2018 amendment, effective July 1, 2022, revised deleted "on the first Tuesday of October occurring in an 
the scheduling of elections for certain conservancy dis- odd-numbered year during or" and added "with the first 
tricts; and in Subsection B, after "July 1, 1961", deleted regular local election occurring". 


73-14-75. Election of first board of directors. | 


At the first election of board members for a conservancy district one of the candidates shall be 
elected for a two year term, two candidates for four year terms and two candidates for six year 
terms. 


History: 1953 Comp., § 75-28-54, enacted by Laws 
1961, ch. 67, § 7. 


73-14-76. Vacancies on board; how filled. 


If a vacancy occurs on a conservancy district board of directors the remaining board members 
shall appoint by majority vote a qualified elector of the district to serve the unexpired term of the 
vacant office. 


History: 1953 Comp., § 75-28-55, enacted by Laws 
1961, ch, 67, § 8. 


73-14-77, Suspension or removal of board members. 
A member of a conservancy district board of directors may be removed in the same manner and 


for the same reasons that a county officer may be removed. 


a f 


History: 1953 Comp., § 75-28-56, enacted by Laws Cross references. — For removal of county officers, see 
1961, ch. 67, § 9. 10-4-1 to 10-4-29, 10-5-1 to 10-5-8, 10-6-1 to 10-6-6 NMSA 
1978, 


73-14-78. Notice of candidacy; signatures of electors. 


Any qualified elector who desires to become a candidate for election as a member of a conser- 
vancy district board of directors shall file a written notice of candidacy with the proper filing 
officer in accordance with the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 
1978]. In addition, a notice for candidacy shall be signed by at least ten qualified electors within 
the conservancy district. 


History: 1953 Comp., § 75-28-57, enacted by Laws “written notice of candidacy with the", deleted "secretary 
1961, ch. 67, § 10; 2018, ch. 79, § 152. of the existing appointed or elected board at least twenty 

The 2018 amendment, effective July 1, 2022, required days before the election" and added "proper filing officer 
any qualified elector who desires to become a candidate in accordance with the provisions of the Local ‘Election 
for election as a member of the conservancy district board Act"; deleted former Subsection B, which related to the 
of directors to file a notice of candidacy with the proper contents of a notice of candidacy; and déleted subsection 
filing officer in accordance with the provisions of the Lo- designation "C.". 


cal Election Act; deleted subsection designation "A."; after 


73-14-79. Designation of board members for purposes of election. 


For purpose of election only, at the first election in a conservancy district the two year term [of] 
office is designated as position 1, the two four year terms as positions 2 and 3 and the two six years 
terms as positions 4 and 5. At all elections subsequent to the first these sa me numbers shall be 
used to designate the office or offices for which persons become candidates. 


651 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-14-80 


History: 1953 Comp., § 75-28-58, enacted by Laws 
1961, ch. 67, § 11. 


73-14-80. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-80 
NMSA 1978, as enacted by Laws 1961, ch. 67, § 12, relat- 
ing to election, selection of voting places, notice of election, 


73-14-81. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-81 
NMSA 1978, as enacted by Laws 1961, ch. 67, § 13, relat- 
ing to election judges, effective July 1, 2022. For provisions 


73-14-82. Repealed. 


Repeals, — Laws 2018, ch. 79, § 176 repealed 73-14-82 
NMSA 1978, as enacted by Laws 1961, ch. 67, § 14, relat- 
ing to election, form of ballot, effective July 1, 2022. For 


73-14-83. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-83 
NMSA 1978, as enacted by Laws 1961, ch. 67, § 15, relat- 
ing to election, polls, opening and closing times, effective 


73-14-84. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14- 
84 NMSA 1978, as enacted by Laws 1961, ch. 67, § 16, 
relating to election, procedure, effective July 1, 2022. For 


73-14-85. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-85 
NMSA 1978, as enacted by Laws 1961, ch. 67, § 17, relat- 
ing to elections, counting ballots, certification of results to 


ae 


73-14-85.1. Repealed. 
Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14- 


85.1 NMSA 1978, as enacted by Laws 1996, ch. 42, § 17, 
relating to elections for certain districts, counting ballots, 


73-14-86. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-14-86 
NMSA 1978, as enacted by Laws 1961, ch.’67, § 18, relat- 
ing to election, canvass, certificates of election, effective 


73-14-87. Election expense. | 


SPECIAL DISTRICTS 


73-14-87 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com, 


of former section, see the 2021 NMSA 1978 on NMOneS- 
ource.com. 


provisions of former section, see the 2021 NMSA 1978 on 


NMOneSource.com. 


July 1, 2022. For provisions of former section, see the 2021 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


the board,. effective July 1, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


certification of results to the board, effective July 1, 2022. 
For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com,. 


ee 


July rr 2022. For provisions of former rmerike see the 2021 
NMSA. 1978 on NMOneSource.com. 


The board of directors of conservancy districts are [is] authorized to pay out of the treasury 
those sums necessary to meet the actual expenses of elections, and the board may levy a tax suf- 
ficient to meet election expenses on all property that is subject to direct assessment or taxation 
within the district. | 
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History: 1953 Comp., § 75-28-66, enacted by Laws Bracketed material. — The bracketed material was 
1961, ch. 67, § 19. inserted by the compiler and is not part of the law. 


73-14-88. Election violations; penalty. 


A. No director or secretary of a board of directors of.a conservancy district shall wilfully fail to 
perform any of the duties AmpoBen upon him by the provisions of Sections 73-14-70 through 73-14- 
88 NMSA 1978. 

B. No person who is not a qualified elector shall vote at a conservancy district election unless 
he casts his vote with a reasonable belief that he is a qualified elector. 

C. No election judge shall wilfully miscount ballots or intentionally falsify the dental of an 
election. 

_D. A person who:commits a violation-of this section is guilty of a felony and upon conviction 
shall be punished by imprisonment for not less than one year nor more than five years or [by] a 
fine of not more than five thousand dollars ($5,000), or both. 


History: 1953 Comp., § 75-28-67, enacted by Laws Bracketed material. — The bracketed material was 
1961, ch. 67, § 20. inserted by the compiler and is not part of the law. 


73-14-89. Penalty; false voting. 


A. False voting consists of: 
(1) voting or offering to vote with the knowledge of not being a qualified elector; 
(2) voting or offering to vote in the name of any other person; 
(3) ‘voting or offering to vote more than once in the same election; 
(4) inducing, abetting or procuring or attempting to induce, abet or procure a person 
known to not be a qualified elector to vote; or 
(5) inducing, abetting or procuring or attempting to induce, abet or procure a person who, 
having voted once in any election, votes or attempts to vote again at the same election. 
B. Whoever commits false voting is guilty of a fourth degree felony. 


History: Laws 1996, ch. 42, § 1. 


73-14-90. Unlawful possession of absentee ballot material; penalty. 


A. Unlawful possession of absentee ballot material consists of the unauthorized possession at 
any time of absentee ballot material or obtaining absentee ballot material in an unlawful manner. 
As used in this section, "absentee ballot material" means an absentee ballot, absentee ballot enve- 
lope or an absentee ballot return, 

B. . Whoever commits unlawful possession of absentee ballot material is guilty of a fourth de- 
gree felony. 


History: Laws 1996, ch. 42, § 2. 


73-14-91. Unlawful opening of ballot box; penalty. 


A. Unlawful opening of a ballot box consists of opening any ballot box or inspecting or remov- 
ing the contents of a ballot box without lawful authority or conspiring with others to have the 
same done. 

B. Whoever ee unlawful opening of a ballot box is guilty of a fourth degree felony. 


History: Laws 1996, ch. 42, § 3. Emergency clauses. — Laws 1996, ch. 42, § 19 made 
the act effective March 4, 1996. 
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73-14-92 . SPECIAL DISTRICTS 73-15-1 


73-14-92. Falsifying an election document; penalty. 


A. Falsifying an election document consists of knowingly circulating, presenting or offering to 
present for the signature of another person a nominating petition that does not clearly show on 
the face of the petition the name of the candidate, the date of the election, the address at which the 
candidate resides, the candidate's county of residence and the posite on the conservancy abe: 
board for which the candidate seeks nomination. . 

B. Whoever commits falsifying an election document is guilty of a musdenaanad sid viper con- 
viction shall be imprisoned in the county jail for a definite term of less than one’year or shall pay 
a fine of not more than one Laecnaue sce A ($1,000): or both the imprisonment and fine in the 
discretion of the judge. . 


History: Laws 1996, ch. 42, § 4. Emergency clauses. — Laws 1996, ch. 42, § vi made 
the act. effective March 4, 1996. 


ARTICLE 15 
Conservancy Districts; Appraisal of Benefits 

Sec. Sec. .% 
73-15-1. Appointment of appraisers. 73-15-9. Jury trials. 
73-15-2. Appraisals. 73-15-10. Entry after deposit of award [pending jury 
73-15-3. Land affected outside the district. trial]. 
73-15-4, Notice of hearing on land excluded from or 73-15-11. Filing order. 

taken into district [; order of court]. 73-15-12. Change of official/plan. . 
73-15-5. Report of appraisers. 73-15-13. Property exempt and later liable to assess- 
73-15-6. Notice of hearing on appraisals. ment, 
73-15-7. Hearing on appraisals, ~ 73-15-14. Subsequent appraisals. 
73-15-8 


. Order on appraisals. 73-15-15. Validation of irregular proceedings. 


73-15-1. Appointment of appraisers. 


A. Atthe time of making its order organizing the district or at any time thereafter, the court, or 
board of judges as the case may be, in the manner provided shall appoint three appraisers (herein 
described and referred to as appraisers or the board of appraisers), whose term of office shall be 
until the appraisals of benefits and damages are filed and finally determined by court and whose 
duty it shall be to appraise the lands or other property within and without the district to be ac- 
quired for rights-of-way, reservoirs and other works of the district, and to appraise all benefits and 
damages accruing to all land within or without the district by reason of the execution of the official 
plan. 

B, Two of said appraisers shall be freeholders residing within the state of New Mexico, who 
may or may not own lands within said district. Each of the appraisers shall; before taking up his 
duties, take and subscribe to an oath that he will faithfully and impartially discharge his duties as 
such appraiser, and that he will make a true report of such work done by him. 

C. The said appraisers shall at their first meeting elect one of their own number chairman, 
and the secretary of the board or his deputy shall be ex-officio secretary of said board of apprais- 
ers during their continuance in office. A majority, of the appraisers shall constitute a quorum; 
and a concurrence of the majority in any matter within their duties shall be sufficient for its 
determination. ) 

D. The court or board of sinboese as the case may be, shall fill all vacancies in the board of ap- 
praisers, or may appoint a new board, all in the manner provided, as occasion may require, which 
new board, if appointed, shall perform all the duties and exercise all the powers of the appraisers 
of the district. 


History: Laws 1927, ch. 45, § 401; C.S, 1929, § 30- Cross references. — For compensation of appraisers, 
401; 1941 Comp., § 77-2801; 1953 Comp., § 75-29-1. see 73-16-29 NMSA 1978. 
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ANNOTATIONS |. _ Law reviews, — For article, "Existing Legislation and 
: atl e _. Proposed Model Flood Plain Ordinance For New Mexico 
_ Duration and function of board of appraisers.— = \funicipalities," see 9 Nat. Resources J. 629 (1969). 
The board of appraisers is a tribunal continuing in char- Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
acter as long as there is work to be done, and their duties Jur, 2d Irrigation §§ 70 to 72, 
are to appraise only such damages as are contemplated 
by the statute (Laws 1927, ch. 45). Zamora v. Middle Rio Meyer salreroes ahd. Flood Control Hae C8, Wa- 


Grande Conservancy Dist., 1940-NMSC-030, 44 N.M..364, 
102 P.2d 673...) 


73-15-2. = VR 


A. During the preparation of the official plan, the appraisers shall examine and become ac- 
quainted with the nature of the plans for the improvement and of the lands and other property 
affected thereby, in order that they may be better prepared to make appraisals. 

B. When the official plan is filed with the secretary he shall at once notify the appraisers: and 
they shall thereupon proceed to appraise the benefits of every kind to all land and property within 
or without the district, which will result from the organization of said district and the execution 
of the official plan, except as otherwise provided in Section 316 [73-14-47 NMSA 1978] of this act; 
and also to appraise the damages sutained [sustained], and the value of the land and other prop- 
erty necessary to be taken by the district’ for which settlement has not been’ made by the board. 
In the progress of their work, the appraisers shall have the assistance of the attorney, Cae gale 
secretary and other agents and employees of the district. 

C. -The appraisers shall also appraise the benefits and damages, if‘any, accruing to public cor- 
porations, as political entities, and to the state of New Mexico, and the same shall be taken and 
considered the same as benefits or damages, as the case may be, to land or other PYODEEYY, and to 
public health, safety, convenience and welfare. 

D. Before appraisals of compensation and damages are made, the board may report to the ap- 
praisers the parcels of land it may wish to purchase and for which it may wish appraisals to be 
made, both for easement and for purchase in fee simple, and the board may specify the particular 
purpose for which and the extent to which an easement in any property is desired, describing 
definitely such purpose and extent. Wherever instructed so: to do by the board, appraisers shall 
appraise lands which it may be necessary or desirable for the district to own, and when instructed 
by the board so to do, they shall appraise both the total value of the land and also the damages due 
to an easement for the purposes of the district. 

Upon ‘such appraisals being confirmed by the court, the Bde shall have the option of paying 
the entire appraised value of the property and acquiring full title to it in fee simple, or of paying 
only the cost of such easement. Upon written demand by the owner, such option shall be exercised 
by the board within ninety (90) days after the date of the final judicial determination of such ap- 
praisals. 

E. In appraising the value of property taken, no additional damages shall be allowed on ac- 
count of any increase in value of property due to the execution of the official plan. The appraisers 
in appraising benefits and damages shall consider only the effect of the’ execution of the official 
plan. 

F. The appraisers shall appraise all damages which may, enh of the execution of the official 
plan, accrue to real or other property, either within or without the district, which damages shall 
also cover easements acquired by the district for all of the purposes of the district, unless other- 
wise specifically stated. | 

G. The appraisers in making appraisals shall give due consideration and credit to any other 
works or other systems of protection already constructed, or under construction, which form a use- 
ful part of the work of the district according to the official plan. Where the appraisers or a jury, in 
case one be called, return no appraisal of damages to any property, it shall be deemed a finding by 
them that no damages will be sustained. 

H. In determining the amount which each tract of land will be benefited by the improvements 
of the district, especially drainage systems, the appraisers shall consider the damage done to low 
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land from seepage, and saturation by irrigation water from high land, and the necessity for the 
carrying off of waste water, and such high land shall be considered as being benefited .to the extent 
and in the amount that such lands are responsible for damage to low lands from seepage and satu- 
ration by irrigation water. » 


History: Laws 1927, ch. 45, § 402; C.S. 1929, § 30- Constitutionality of former law. — Laws 1923, ch, 


402; 1941 Comp., § 77-2802; 1953 Comp., § 75-29-2, 140, § 402(3) (repealed; which was identical with the 
Compiler's notes, — For the meaning of "this act", see same present law) did not violate the provisions of N.M. 
compiler's notes to 73-14-1 NMSA 1978. Const., art. IV, § 24; art. VIII, § 3. In re Proposed Middle 
Rio Grande Conservancy Dist., 1925-NMSC-058, 31 N.M. 

ANNOTATIONS 188, 242 P. 683), 

Constitutionality of appraisal provisions, — This Subsection D applies to proceedings in eminent domain 
aeetion and ot eee sd ate NMSA 1978 do brought by defendant landowners and is not applicable to 
not violate N.M. Const., art. IX, § 18. Gutierrez'v. Middle proceedings initiated by plaintiff landowners under Sec- 
Rio Grande Conservancy Dist., 1929-NMSC-071, 34.N.M. . tion 73-17-18 NMSA 1978 relating to damages, Wells v. 
346, 282 PR 1, cert. denied, 280 US. 610, 50 S. Ct. 158, 74. Arch Hurley Conservancy Dist., 1976- NMCA-082, 89 N.M. 
L. Bd. 653 (1930), | erty eed 


73-15-3. Rigid affected aia the district. 


A,.. If the appraisers find that land not embraced aes the boundaries of the district ay be 
affected by the. proposed improvement, or should. be included in the district, they shall appraise 
the benefits and damages to such land, and shall file a special report in court.regarding the land 
which, in their opinion should be included in the district, giving a description inerent and their 
appraisal thereof. 

B.. The.appraisers shall also report to the court any land which, in their opinion, should he 
eliminated from the district. 


History: Laws 1927, ch. 45, § 403; C.S. 1929, § 30- 
203; 1941 Sn es § 77-2803; 1953 Comp., § 75-29-38. 


73-15-4. Notice of heaving on land excluded from or taken into district 
[; order of court]. 


A. If the special report of the appraisers includes recommendations that land be included in 
the district, or that: land be excluded from the district, the court shall by order, fix a place and time 
for hearing thereon, and thereupon the clerk of the said court shall cause notice by publication 
(Schedule Form V) [73-17-24 NMSA 1978] to-be made of the filing of the said special report and 
of the time and place.of the hearing thereon, as is provided for a hearing on the petition for the 
creation of a district. 

B, . As to the notice to be given owners of land to be excluded:from the district, it will be suffi- 
cient to notify each owner of that fact by mail. 

C. Upon such hearing the court shall make and enter such heat ‘with respect to lands to be 
included in or excluded from the district as the facts and provisions of this act require. 


History: Laws 1927, ch. 45, § 404; C.S. 1929, § 30- Cross references, — For notice of hearing on petition 
404; 1941 Comp., § 77-2804; 1953 Comp. -, § 75-29-4, for creation of district, see 73-14-7 NMSA 1978. 

Bracketed material. — The bracketed material was For notice of hearing on gelesen see 73- 15-6 NMSA 
inserted by the compiler and is not part of the law. 1978 and notes thereto. 

Compiler's notes, — The term "this act" refers to the For short form of notice, see 73- 17-19, NMSA 1978. 
Conservancy Act of New Mexico, enacted. by Laws. 1927, 
ch. 45, the provisions of which are presently compiled as ' ANNOTATIONS 
73-14-1 to 73-14-8, 73-14-16, 73-14-17, 73-14-33 to 73-14- 2 at 
48, 73-15-1 to 73-15-15, 73-16-1 to 73-16-4, 73-16-6 to 73- sagbbrdeatagen: S meinanar tall ihaniciahaiaial 
16-29 and 73-17-1 to 73-17-24 NMSA 1978. See also notes 5S A ; i 2 
to 73-14-1 NMSA 1978 and 73-18-1 NMSA 1978. Fie sa eee and Flood Control § 17; 94 C.J.S. Wa 
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73-15-5. Report of appraisers. 


A. The appraisers shall prepare a tabulated report of all of their findings which shall be bound 
in. book form and shall be known as the conservancy appraisal record. Such record (Schedule Form 
VI), [73-17-24.NMSA 1978] shall contain the names of the owners of property appraised as they 
may appear on the tax rolls or from the records of the office of the probate clerk and ex-officio re- 
corder;.a description of the property appraised; the amount of benefits appraised; the amount of 
damages appraised; and the appraised value of land or other property whcih [which] may be taken 
for the purposes of the district. 43 

B,..The appraisers shall also reportany other. benefits or damages or any sh oa matter 
which, in their opinion, should be, brought to the attention of the court. No error in the names 
of the owners of property or in the description thereof shall invalidate said appraisal or the 
levy, of assessments or taxes based thereon, if sufficient description be given to igentify such 
property, 

C....When the report is completed, it shall be signed by at least.a majority of the appraisers and 
deposited with the clerk who shall file it in the original case. 


History: Laws 1927, ch,.45, § 405; C.S. 1929, § 30- 
405; 1941 Comp., § 77-2805; 1953 Comp., § 75-29-5. 


73-15-6. Notice of hearing on appraisals. | 


A. Upon the filing of the report of the appraisers, the court shall by order fix places and times 
not less than thirty (30) days. nor more than sixty (60) days after the report of the appraisers is 
filed, for, hearing thereon, and thereupon the clerk, shall cause notice by publication (Schedule 
Form VII) [73-17-24 NMSA 1978] to. be made in each county in the district, of the filing of the said 
report, and of the times:and places of the hearing thereon. 

B. It shall. not be necessary for said clerk to name.the parties interested, nor to describe sepa- 
rate lots or tracts of land in giving said notice, but it shall. be sufficient to give such.description as 
will enable the owner to determine whether .or not his land is covered by such description. 

©. Where lands. in different counties are mentioned in, said report, it shall not be necessary to 
publish in, each county. a description of all the lands in the district, but only of that part of the said. 
lands situate in the county in which publication is made. 

D.,. The. conservancy court shall fix a date when hearing on exceptions shall be heard in each 
county within the conservancy district, and all exceptions to the appraisal report shall be tried 
and heard in the county in which such property affected is located, by the special master, or other- 
wise; provided trial and hearing in such county is claimed:in the exception. . 


History: Laws 1927, ch. 45, § 406; C.S, 1929, § 30- guaranty contained in N.M. Const., art. II, § 18. Gutierrez 
406; 1941 Comp., § 77-2806; 1953 Comp., § 75-29-6. v. Middle Rio Grande Conservancy Dist., 1929-NMSC-071, 
Cross references. — For short form of notice, see 73- 34 N.M. 346, 282 P 1, cert. denied, 280 U.S, 610, 50 S. Ct. 
tf 19 NMSA 1978. 158, 74 L. Ed. 653 (1930). 
Am. Jur, 2d, A.L.R. and C.J.S, references. — 45 Am. 
ANN OTATIONS Jur, 2d Irrigation §§ 70 to 72. 
Constitutionality of notice. — Notice provided for 52A C.J.S. Levees and Flood Control § 36; 94 C.J.S. Wa- 


in this section does not deprive parties in interest of any ters § 333. 


73-15-7. Hearing on appraisals. 


A. Any property owner may accept the appraisals in his favor of benefits and of damages 
and of land to be taken, made by the appraisers, or may acquiesce in their failure to appraise 
damages in his favor, and shall be construed to have done so unless he shall within ten (10) days 
after the last publication provided for in the preceding section [73-15-6 NMSA 1978], file written 
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exceptions to said report or to any appraisal of either benefits or of damages, or of the value of 
land to be taken. 

B. All exceptions except in cases where a trial by jury is demanded shall be heard by the court 
beginning on the date set for the said hearing, or as soon thereafter as the matter may be heard; 
and determined in advance of other business so as to carry out, liberally, the purposes and passe 
of the district. 

C. The court may, if it deems necessary, by order, direct the return of the report to the apprais- 
ers for further consideration and amendment. If the court directs the appraisers to revise and 
amend the roll, specifying the changes to be made, a further hearing thereon may be had without 
new notice. If, however, the appraisal roll or the réport, as a whole is referred back to the apprais- 
ers, the court shall not resume the hearing thereon without new notice, as oe an epsinis hearing 
thereon. 

D. The conservancy court may appoint a apecihl master, to take ceatineny anid conduct hear- 
ings on all controversies arising under provisions of this act, whenever a jury trial is not guar- 
anteed thereon by the constitution. Such special master together with the chief engineer, or his 
assistant shall attend at convenient places within the district after giving notice by publication of 
the time and place of such hearings, and shall endeavor to adjust such controversies. He shall have 
power to administer oaths, issue subpoenas and compel the attendance of witnesses. He'shall take 
the evidence on each such controversy and report the same with his findings and conclusions and 
recommendations thereon to the conservancy court. 

E. The special master shall be paid for his services a per diem compensation to be fixed and ap- 
proved by the court, together with his expenses including a stenographer, which shall be paid out 
of any available funds of the conservency [conservancy] district. 

F. The special master shall not report the evidence unless the exceptant requires him to do 
so, and deposits the fees required to transcribe such testimony. Failure to make such requirement 
and to pay such fees within five days after such hearing shall be taken and considered a waiver of 
reporting testimony and an election to rely on the report so made as to fact. 

G. A person aggrieved by any report of such special master must, within ten days after it is 
filed, file written exceptions to said report specifying his grounds of objection ane rap in 
which he shall be considered to have acquiesced in such report as made. 

H. Immediately on filing such exceptions with the court the clerk thereof shall set the 
same for hearing before the court on a day certain set apart by the court for hearing such 
exceptions. 

I, Upon hearing such exceptions to the report the court shall enter such Anal judgment ERavGbas 
as the facts shall warrant or return the matter to the master for further ere 


History: Laws 1927, ch. 45, § 407; C.S. 1929, § 30- Conservancy Dist., 1929-NMSC-071, 34 N.M. 346, 282 


407; 1941 Comp., § 77-2807; 1953 Comp., § 75-29-7. P. 1, cert. denied, 280 USS. 610, 50S. Ct. 158, 74 L. Ed. 653 
Bracketed material. — The bracketed material was (1930). 

inserted by the compiler and is not part of the law. Finality of appraisal proceedings. — Where an 
Compiler's notes. — For the meaning of "this act", see established conservancy district managed a community 

compiler’s notes to 73-14—-1 NMSA 1978. ditch, and property owners did not object to the method 


of taking and appraising the ditch prior to the court's ap- 
ANNOTATIONS proval, the proceedings were final. Middle Rio Grande 
This section affords fair hearing on the total Conservancy Dist. v. Chavez, 1940-NMSC-016, a4 N.M. 
amount which may be assessed against any property in 240, 101 P.2d 190. 
the conservancy district. Gutierrez v. Middle Rio Grande 


73-15-8. Order on appraisals. 


A. If it appear to the satisfaction of the court, after having heard and determined all excep- 
tions, that the estimated cost of constructing the improvements contemplated i in the official plans 
[plan] is less than the benefits appraised, then the court shall by order approve and confirm the 
report of the appraisers as so modified and amended, and the findings and appraisals in such ap- 
proved and confirmed report shall become the award of the appraisers. 
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B. In considering the findings and the appraisals made by the appraisers, the court shall take 
cognizance of the official plan and of the degree to which it is effective for the purposes of the district. 
In case the court shall find that the estimated benefits appraised are less than the estimated total 
cost of the execution of the official plan, exclusive of interest on deferred payments; or that the of- 
ficial plan is not suited to the requirements of the district, it may at its discretion return said official 
plan to the board, with an order directing it to prepare new or amended plans; or it may by order 
dissolve the district, after having provided for the payment of all expenses theretofore incurred. 

C. Where the property or rights of any property owner of the district located or to be exercised 
in another judicial district, are finally adjudicated in the conservancy court, and the matter or 
right so decided is other than appraisal of benefits and damages and does not involve the policy 
of the district or the general right of other property owners therein, the court shall upon motion 
of the property owner so aggrieved, filed within five days after such decision, grant a rehearing of 
such matter and transfer the trial thereof to the district court of the gore in which such property 
or right, in question is located. 


History: Laws 1927, ch. 45;'§ 408; C.S, 1929, § 30- Cross references, — For payment of construction fund 
408; 1941 Comp., § 77-2808; 1953 Comp., § 75-29-8. assessments, see 73-16-6 NMSA 1978. 


73-15-9. Jury trials. 


Whenever provision is made in this act for trial of any controversy by a jury, it shall be taken 
and construed to mean only those controversies in which trial by jury is guaranteed by the consti- 
tution of the state of New Mexico. All other controversies provided herein to be heard by the court 
or jury shall be heard and decided by the judge without the intervention of a jury. 


History: Laws 1927, ch. 45, § 409; C.S. 1929, §,30- gave the district court jurisdiction to try condemnation 
409; 1941 Comp., § 77-2809; 1953 Comp., § 75-29-9. cases involving lands which might be beyond the ter- 
Compiler's notes. — For the meaning of "this act", see ritorial limits of the district, were not unconstitutional. 
compiler's notes to 73-15-4 NMSA 1978. In re Proposed Middle Rio Grande Conservancy Dist., 
1925-NMSC-058, 31 N.M. 188, 242 P. 683. 
ANNOTATIONS 


Constitutionality of former provisions. — The pro- 
visions of Laws 1923, ch. 140, § 409(5) (repealed), which 


73-15-10. Entry after deposit of award [pending jury trial]. 


No property shall be taken until just compensation has been paid according to law. But where 
a trial by jury is demanded under the preceding section [73-15-9 NMSA 1978], the board may pay 
into court, in money, the amount allowed by the appraisers, with the costs, and thereupon, the 
court shall make an order admitting the said district into possession of the property. And there- 
upon the board may enter into undisturbed possession of the property and rights involved. The 
right of entry provided herein shall be a cumulative remedy and additional to the district's right 
of possession during the pendency of condemnation proceedings under the provisions of Chapter 
XXXIV of the Codification of 1915, and all amendatory or supplementary acts thereto. 


History: Laws 1927, ch. 45, § 410; C.S. 1929, § 30- 42-1-9, and 42-1-11 to 42-1-22 NMSA 1978, before being 
410; 1941 Comp., § 77-2810; 1953 Comp., § 75-29-10. repealed in 1981 by Laws 1981, ch. 125, § 62. For current 


Compiler's notes. — Chapter 34 of the 1915 Code, re- law, see the Eminent Domain Code, 42A-1-1 NMSA 1978. 
ferred to in this section, was compiled as 42-1-1, 42-1-3.to 


73-15-11. Filing order. 
A. Upon the entry of the order of the court approving the report of the appraisers, the clerk 


shall transmit to the secretary a certified copy of the said order, and of the appraisals as confirmed 
by the court. 
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B. When any proceedings on a trial had in any other court have been finally determined, the 
clerk of the court deciding the same shall certify the amount of each item of the judgment to the 
clerk having the original case, who shall file the same therein and thereupon transmit certified 
copies of the same to the secretary as in this settion above en who ee thereupon ner 
én conservancy rake record. . 


History: Laws 1927, ch. 45, § 411; C.S.°1929, § 30-. 
411; 1941 Comp., §. 77-2811; 1953 Comp., § 75-29-11... fos . TF 


73-15-12. Change of official planet 


A. The board at any time, when necessary to fulfill ths objects for which the district: was cre- — 
ated, may alter or add to the official plan; and when such alterations or additions are formally ap- 
proved by the board and by the court, and are filed with the secretary, they shall become parts of 
the official plan for all purposes. 

B. Where such alterations or additions in the judgment of the court neither materially mod- 
ify the general character of the work, nor materially increase resulting damages, for which the 
board is not able to make amicable settlement, nor increase the total cost more than ten (10%) 
percent above the [that] estimated in the official plan, no action other than a resolution of the 
board shall be necessary for obtaining the approval of such alterations or additions by an order 
of the court. 

C. In case the proposed alterations or additions materially modify the gotcha character 
of the work; or materially modify the resulting damages; or materially reduce the benefits, for 
which the board is notable to make amicable settlement; or materially increase the benefits 
in such a manner as to require a new appraisal; or increase the total cost more than ten (10%) 
percent, above that estimated in the official plan; the court shall direct the appraisers (which 
may be the original board, or a new board appointed by the court on petition of the board of 
directors) to appraise the property to be taken, benefited or damaged by the proposed altera- 
tions or additions. 

D. Upon the completion of the report of the appraisers, notice shall be given and a hearing had 
on their report in the same manner as in the case of the original report of the appraisers; provided, 
that where a few property owners are affected, the clerk may, on order of the court, if found to be 
more economical and convenient, give personal notice as provided in said order of the pendency of 
the report of said appraisers, instead of notice by publication; and provided further, that-when the 
only question at issue is additional damages or reduction of benefits to property, due to modifica- 
tion in or additions to the official plan, the’board may, if practicable, make settlement with the 
owners of the property damaged, instead of having appraisals made by appraisers. In case such 
settlements are made, notice and hearing need not be had. — 

E. After district bods have been sold, as hereinafter provided, in order that their security may ~ 
not be impaired, no reduction shall be made in the amount of uncontested benefits appraised or 
costs assessed against any property in the district; but in lieu of any reduction in assessment, if by 
reason of a modification in or addition to the official plan an excessive assessment is made under 
the provisions of Section 504 [73-16-4 NMSA 1978] hereof, the excess shall be paid to the property 
owner in cash, This provision shall apply to all changes in appraisals under this act. 


History: Laws 1927, ch. 45, § 412; C.S. 1929, § 30- ANNOTATIONS 


412; 1941 Comp., § 77-2812; 1953 Comp., § 75-29-12. , Helis P J 
Bracketed material. — The bracketed material was Provisions pertaining to appraisal of damages 

inserted by the compiler and is not part of the law. mean damages to property as in eminent domain proceed- 
Compiler's notes. — For the meaning of "this act", see ings, and not for negligent execution and operation of dis- 

compiler's notes to 73-15-4 NMSA 1978. trict's official plan. Zamora v. Middle Rio Grande Conser- 


vancy Dist., 1940-NMSC-030, 44 N.M. 364, 102 P.2d 673. 
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73-15-13. Property exempt and later liable to assessment. 


If property in any district organized under this,act.is not liable to assessment at the time of the 
execution of the work, but afterwards, during the period when such work is being paid for, become 
[becomes] liable to assessment, such property shall thereupon be appraised and assessed. 


History: Laws 1927, ch. 45, § 413; C.S. 1929, § 30- Compiler's notes. — For the meaning of "this act", see 

413; 1941 Comp., § 77-2813; 1958 Comp., § 75-29-18. compiler's notes to 73-15-4 NMSA 1978. . 
Bracketed material. — The bracketed material was 

inserted by the compiler and is not part of the law. 


73-15-14. Subsequent appraisals. 


In case any property within or without any district is benefited, which for any reason was not 
appraised in the original proceedings or was not appraised to the extent of benefits received; or in 
case any person or public corporation shall make use of or profit. by the works of any district to a 
degree not compensated for in the original appraisal; or in case the board finds it necessary subse- 
quent to the time when the first appraisals are made, to damage or take any additional property, 
the board, at any time such condition becomes evident, shall direct the appraisers to appraise 
the benefits, or the enhanced benefits received, or damages or the value of property taken; and 
the proceedings outlined for appraising lands not at first included within the boundaries of the 
district shall in all matters be conformed to, including notice to the party or parties interested; or 
the board may, at its discretion, make settlement with such parties for such use, benefit, damage 
or property taken. : é 


History: Laws 1927, ch. 45, § 414; C.S, 1929, § 30- “Cross references. — For change of official plan, see 73- 
414; 1941 Comp., § 77-2814; 1953 Comp., § 75-29-14, 15-12 NMSA 1978. 


73-15-15. Validation of irregular proceedings. 


A. No fault in any notice or other proceeding shall affect the validity of any proceeding under 
this act, except to the extent to which it can be shown that such fault resulted in a material denial 
of justice to the property owner complaining of such fault. 

B. In case it be found upon a hearing, that by reason of some irregularity or, defect in the pro- 
ceedings, the appraisal has not been properly made, the court may, nevertheless, on having proof 
that expense has been incurred which is a proper charge against the property of the complainant, 
make an order finding the amount of benefits to said property, and appraising the proper benefits 
accordingly, subject to a claim for a a jury as provided, and i tg said land sah ng be assessed as 
other land equally benefited. 

C. In the event that, either before or after the issuance of bonds, the aprivaiivan of benefits, 
either as a'whole or in part, be declared by any court of competent jurisdiction, to be invalid by 
reason of any defect or irregularity in the proceedings therefor, whether jurisdictional or oth- 
erwise; the court where the original case is pending is hereby authorized and directed; on the 
application of the board, or of any holder of any bonds which may have been issued, promptly 
and without delay, to remedy all defects or irregularities as the case may require, by directing 
and causing to be made in’the manner hereinbefore provided, a new appraisal of the amount 
of benefits against the Wile or any part of the property in the pip district as the case seats 
require. 


’. History: Laws 1927, ch. 45, § 415; C.S. 1929, § 30- _. Compiler's notes. — For the meaning of "this act", see 
415; 1941 Comp., § 77-2815; 1953 Comp., § 75-29-15. tompilgne) 's notes to 73-15-4 NMSA 1978. : 


661 


©2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-16-1 SPECIAL DISTRICTS 73-16-1 


ARTICLE 16: 


Conservancy Districts; Financial Administration | 


Sec. Sec. 
73-16-1. Moneys. 73-16-28. Surplus funds and annual reports. 
73-16-2. Preliminary fund. 73-16-29. Compensation of officials. | 
73-16-3. Power to borrow money for the preliminary 73-16-30. Conservation and development of resources; 
fund. assessments authorized. 
73-16-4. Construction fund. 73-16-31. Conservation and development fund assess- 
73-16-5. Election for approval of construction fund as- ment; levy; records; payment. 
sessment levy of certain districts; form of 73-16-32. Conservation and development fund created; 
ballot; supplemental levies. legislative finding. 
73-16-6. Payment of construction fund assessments. 73-16-33. Conservancy bonds; conservation and develop- 
73-16-7. Conservancy bonds. ment issue. 
78-16-8. Bonds tax exempt. 73-16-34. Interest rate; sale to governmental agencies 
73-16-9. Bonds, investment of state Sag. aa Te) without advertisement, 
73-16-10. Maintenance fund. 73-16-35. Bonds tax.exempt; investment of state funds. 
73-16-11. Power to borrow money for the maintenance 73-16-36. Amount of bonds; use of proceeds; exemptions 
reabiaipe be TSN from assessment. 
73-16-12. Readjustment of maintenance fund assess- 73-16-37. Application of other laws, 
ments, 73-16-38. Bonds in serial form; maturity dates. 
73-16-13. Assessment of public corporations. 78-16-39. Bonds considered additional to other bonds; 
73-16-14. Duties of officers of public corporations. authority to issue; limitations, 
73-16-15. Annual levy. Duet TBN 73-16-40, Limited repeal. 
73-16-16. Lien of assessments. . 73-16-41... Guaranty fund established in districts of 
73-16-17. Revenue laws of.state [applicable]. 50,000 acres or more. 
73-16-18. Division of assessment. 73-16-42. Tax levy for guaranty fund. 
73-16-19. County takes property subject to lien of district 73-16-43. Levy and collection of tax for guaranty iads 
assessments. 73-16-44. Disposition of guaranty fund. 
73-16-20. County commissioners cannot rebate district 73-16-45. Investment of guaranty fund. 
assessments. 73-16-46. Transfers from guaranty fund to other funds. 
73-16-21. Board may be purchaser on sale. 73-16-47, Other assessments unaffected. 
73-16-22. Special proceedings to enforce collections. 73-16-48. Limitation on use of fund. 
73-16-23. Assessment records prima facie evidence. 73-16-49, Application of Guaranty Fund Act. 
73-16-24. Remedy for defective assessments, » 73-16-50. “Refunding bonds; form; registration. 
73-16-25. Ex-officio district treasurer. 73-16-51. Exchange or sale of bonds; incontestability. 
73-16-26. Bond of county treasurer. 73-16-52. Bonds tax exempt; investment of state funds, 
73-16-27. Duty of county treasurer to pay over tax; failure. 73-16-53. Rank of bonds; security. 


73-16-1. Moneys. 


A. The moneys of every district shall consist of the following separate ast 
(1) "preliminary fund," by which is meant the proceeds of the level rate assessment autho- 
rized by Section 502 [73-16-2 NMSA 1978]; 
(2) "construction fund," by which is meant the proceeds of levies eeda against the special 
benefits appraised, equalized and confirmed; 
_ (3). "maintenance fund," by which is meant the proceeds of a special assessment to be lev- 
ied annually for the purpose of maintenance, upkeep, administration and current expenses; . 

» ,, (4)..."general fund," by which is meant the moneys received by the district from any other 
source than hereinbefore set forth, and which may.be withdrawn and placed in any other fund by 
order of the board. 

B. The treasurer upon receipt oF any moneys, shall credit ie regpadtae funds entitled thereto 
with the same. Money in the respective funds shall be withdrawn only upon warrants PROPOAY 
executed, in accordance with the form and requirements adopted by the board. 

C. No warrants shall be drawn against the preliminary fund or the maintenance fund until an 
assessment-levying resolution shall have been properly passed by the board duly entered upon its 
records; and no bonds shall be issued against the construction fund until an assessment-levying 
resolution shall have been properly passed by the board and duly entered upon its records, and 
until the property owners shall have been given an opportunity, for a period of not less than sixty 
(60) days, to pay in cash the assessments so levied against their respective properties. 
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History: Laws 1927, ch. 45, § 501; C.S. 1929, § 30- ANNOTATIONS 
501; 1941 Comp., § 77-2901; 1953 Comp., § 75-30-1. : ‘la WRetott oe 
Cross referencés:!2i For ‘conservation and gncly Law reviews. — For article, "Existing Legislation and 
ment fund, see 73-16-32 NMSA 1978: Proposed Model Flood Plain Ordinance For New Mexico 
For guaranty fund, see 73-16-41 NMSA 1978. Municipalities," see. 9 Nat. Resources J. 629 (1969). 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 652A 
C.J.S. Levees and Flood Control § 40; 94 C.J.S. Waters 
§ 337. ' 


73-16-2. Preliminary fund. 


A. As soon as any district shall have been organized under this act and a board shall have been 
appointed and qualified; such board shall have the power and authority to fix the amount of a 
uniform assessment upon the property within the district:not to exceed six (6) mills for every dol- 
lar of assessed valuation thereof, asa level rate to be used for the purpose of paying the expenses 
of organization, of assessing benefits'and damages, for surveys and plans and for other incidental 
expenses which may have'been incurred prior to the time when'money is received from.the sale of 
bonds or otherwise. 

B. The said assessment shall be levied by resolution of the board; shall be known as: thie pre- 
liminary fund assessment; and the amount of assessment shall be certified to the boards of county 
commissioners of the'various counties in which the district, or any ‘portion thereof,is located; and 
by them included in their next annual levy for state and county purposes. Said amount shall be 
collected for the use of such district in the same manner as are taxes for county purposes, and the 
revenue laws of the state for the levy and collection of taxes for county purposes, except as herein 
modified, shall be applicable for the levy and collection of the‘amount certified by the board of such 
district as aforesaid, including the enforcement of penalties and forfeiture for delinquent taxes, All 
collections made by the county treasurer pursuant to such levy shall be paid to the treasurer of the 
district on or before the tenth day of the next'succeeding calendar month and a list of the payers, 
the amounts paid by each and the'property covered thereby shall accompany such remittance. 

C,. Ifsuch items of expense have already been paid in whole or in part’ from other sources, they 
may be repaid from the receipts of such levy, and such levy may be made although the st on 
posed may have been found impracticable or for other reasons is abandoned. 

D. In case 'the proceeds of such‘assessment, including those of any other wadensiretse previ- 
ously made for the preliminary fund, exceeds, [exceed] the total amount of money borrowed for the’ 
preliminary fund or the amount needed to complete the preliminary expenses, the surplus shall 
be placed in the general fund of the district and used to pay cost of construction, except that the 
same may be refunded or adjusted as hereinafter provided if deemed more just and so ordered by 
the court; provided, however, that if the district be dissolved the amount of surplus, if there be any, 
shall be prorated and refunded to the landowners paying such assessment. 

E... The information collected by the necessary surveys, the appraisals of benefits and damages 
and other information and data are hereby declared to constitute benefits for which said assessment 
may be levied. In case a district is dissolved or abandoned, before the work is constructed, the data, 
plans and estimates which have been secured shall be filed with the clerk of the court in which the 
district was organized, and shall be matters of public record available to anyone interested. 


History: Laws 1927, ch. 45, § 502; C. S. 1929, § 30- it be a general tax and not a benefit assessment. Hamil- 
502; 1941 Comp., § 77-2902; 1953 Comp., § 75-30-2. ton v. Arch Hurley Conservancy Dist., 1938-NMSC-004, 42 
Bracketed material. — The bracketed material was N.M. 86, 75 P.2d 707. 
inserted by the compiler and is not part of the law. Millage assessment not constitutionally prohib- 
Compiler's notes. — The term "this act" refers to the ited. — That this assessment was upon the millage ba- 
Conservancy Act of New Mexico, enacted by Laws 1927, sis did not bring it within the constitutional limitation of 
ch. 45, the provisions of which are presently compiled as twenty mills for taxes.on real and personal property. Ham- 
73-14-1 to 78-14-9, 73-14-16, 73-14-17, 73-14-33 to 73-14- ilton v, Arch Hurley Conservancy Dist., 1938-NMSC-004, 
48, 73-15-1 to 73-15-15, 73-16-1 to 73-16-4, 73-16-6 to 73- 42 N.M. 86, 75 P.2d 707. 
16-29 and 78-17-1 to 73-17-24 NMSA 1978. See also 73- Constitutionality of former provisions. — Laws 
14-1 and 73-18-1 NMSA 1978.and notes thereto, 1928, ch. 140, § 502 (repealed), which authorized pre- 
liminary assessments to defray the preliminary costs of 
ANNOTATIONS © , surveys, plans and other incidental expenses, did not vio- 


Legislative intent. — That this assessment was on a 


late N.M. Const., art. VIII, § 1. In re Proposed Middle Rio 
millage basis did not indicate a legislative intention that. ’ q é : 
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Grande Conservancy Dist., 1925-NMSC-058, 31 N.M. 188, 
242 P. 683. 
Duty of commissioners to certify assessment. — If 


SPECIAL DISTRICTS '! 


73-16-4 


boards of county commissioners to whom the assessment 
is certified have a mandatory duty to certify the assess- 
ment to the county assessor for inclusion in the next an- 


a preliminary fund assessment has been levied by resolu- 


nual tax levy. 1961-62 Op. Att'y Gen. No. 61-10. 
tion of the board of directors of a conservancy district, the 


73-16-3. Power to borrow money for the preliminary fund. 


A. In order to facilitate the preliminary work, the board may borrow money at a rate of inter- 
est not exceeding eight (8%) percent per annum, and as evidence of the debt so contracted, may 
issue and sell or may issue to contractors or others, negotiable evidences of debt (herein called 
warrants), and may pledge the preliminary assessment for the repayment thereof. If any warrant 
so issued by the board is presented for payment and is not paid for want of funds in the treasury, 
that fact, with the date of presentation, shall be endorsed on the back of such warrant, which shall 
thereafter draw interest at the rate specified in the endorsement, not exceeding eight (8%) percent 
per annum, until such time as there is money on hand sufficient to pay the amount of said warrant 
with interest. 3 | 

B. In case of a district organized under the provisions of Chapter 140 of the Laws of New Mex- 
ico, 1923, where money has been borrowed for the preliminary fund, such borrowed money shall be 
repaid from the construction fund,or general fund when available and all assessments made un- 
der said Chapter 140 of the Laws of 1923 for the: preliminary fund shall be refunded or cancelled; 
provided, however, that if said construction fund for any cause shall not be available upon the 
maturity of indebtedness incurred for the preliminary fund, the board of directors of said district 
shall fix such an ad valorem assessment upon the property within the district as will be sufficient. 
to repay such indebtedness, as'a level rate to be used for the purpose of repaying said borrowed 
money, and not to exceed two (2) mills for every dollar of assessed valuation in addition thereto, 
and the board of directors may anticipate the collection of such levy by the issuance of warrants 
for the repayment of money so borrowed; provided, however, that the total amounts permitted to 
be levied for such preliminary fund and for the repayment of any such indebtedness shall not ex- 
ceed in the aggregate eight mills for every dollar of assessed valuation. Said assessment. shall be 
levied by resolution of the board; shall be known as preliminary fund - refunding assessment; and 
said assessment shall be certified to the boards of county commissioners of the various counties 
in, which the district or any:-portion thereof is located, and. by them included in their next annual 
levy for state and county purposes, The manner of collection by the, county treasurers, and the 
laws applicable to such: collections and handling of the same, shall be as heretofore provided. in 
Section 502 [73-16-2 NMSA 1978] hereof. . 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 66. : 
94 C.J.S. Waters § 321. 


History: Laws 1927, ch. 45, § 503; C.S. 1929, § 30- 
503; 1941 Comp., § 77-2903; 1953 Comp., § 75-30-3. 

Compiler's notes. — Laws 1923, ch. 140, referred to 
in this section, was repealed by Laws 1927, ch. 45, § 910, 
73-17-23 NMSA 1978. 

Cross references. — For preliminary fund, see 73-16-2 
NMSA 1978. ; 


73-16-4. Construction fund. 


A. After the list of property, with the appraised benefits as approved by the court; or that part 
thereof from which no appeal is pending, has been filed with the secretary, then from time to time, 
as the affairs of the district may demand, the board shall levy on all property upon which benefits 
have been appraised, and assessment of such portion of said benefits as may’be found necessary 
by said board to pay the cost of the appraisal (except as paid out of the preliminary fund), the 
preparation and execution of the official plan, including superintendence of construction and ad- 
ministration during the period of construction, plus ten (10%) percent of said total, to be added for 
contingencies, but not to exceed, in the total of principal, the appraised. benefits'so adjudicated. In 
case of acreage tracts of twenty acres or less, on which benefits are appraised, in order to reduce 
the expense of administration, and to promote convenience in making payments, the installments 
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of interest during the five-year period prior to the payment of the first annual installment of prin- 
cipal, shall be capitalized and added to the principal of the assessment; provided that any owner 
of an acreage tract of twenty (20) acres or less may elect within the period, and in the manner 
provided in Section 505 [73-16-6 NMSA 1978] hereof, to pay installments of interest as in the case 
of other lands. 

B. The said assessment shall be levied by resolution of the board, shall be known as the con- 
struction fund assessment, shall be apportioned to and levied on each tract of land or other prop- 
erty in said district in proportion to the benefits appraised, and not in excess thereof, and in case 
bonds are issued as hereinafter provided, then the amount of interest which will accrue on such 
bonds, as estimated. by said board, shall be included in‘ and added to the said assessment but the 
interest. to: accrue on account of the issuing of said bonds shall not be construed as a part.of the 
cost of construction in determining whether or not the expenses and costs of making said improve- 
ment.are or are not equal to or in excess of the benefits appraised. 

C.. As soon as said assessment is levied, the secretary shall prepare in duplicate « a construction 
fund assessment record of the district. The said record shall be in the form of a well-bound, book 
endorsed and named "construction fund assessment record of.......... conservancy district," 
which endorsement shall also be printed at the top of each page thereof. 

D. The construction fund assessment record shall include a table or schedule (Schedule Form 
VIII) [73-17-24 NMSA 1978] showing in properly ruled columns: 

(1) the names of the owners of the property to which benefits are appraised, which may 
be as they appear in the order of the court confirming the appraisals, and, in case of appraisals 
against a town, city, county or other public corporation, the name of the individual owners need not 
be given, but only the name of such corporation; 

(2) the descriptions of the items of property appraised and sessed) arranged by counties; 

(3).. the total amount of benefits appraised against. each.item of property; 

(4), the total assessment levied against each item of property to which benefits have been 
appraised; in this column of the record provision shall be made for the entry of successive levies of 
assessments; . 

(5). suitable columns shall be provided for anbaring the options and elections for paying the 
assessments provided for in this act; 

(6). in successive columns, the construction fund installments (or if bonds are issued, these 
columns may be designated bond fund installments) both principal and interest, one column for 
each installment, with provision for the entry of installments of successive levies, if any, and suit- 
able blank columns in which the county treasurer shall record the several installment amounts, 
principal and interest, as collected by him, and the names of the person or persons paying the 
same, 

E. Where successive levies of assessments are made for the construction fund, the construc- 
tion fund assessment record shall contain suitable notations to show the number of levies and 
the amount of each, to the end that it may disclose the aggregate of all levies for the construction 
fund. 

F. Upon the completion of the construction fund assessment record it shall be signed by the 
president, and the seal of the district shall be thereunto affixed and attested by the signature 
of the secretary, and the same shall thereafter become a permanent record in the office of said 
district. 

G. Ifit shall be found at any time that the total amount of assessments levied is insufficient to 
pay the cost of the works set out in the official plan or of additional work done, the board may levy 
such additional assessments and may make such amendments or supplements to the construction 
fund assessment record, from time to time as may be necessary to provide funds to complete the 
work, provided the total of all such assessments exclusive of interest, does not exceed the total of 
ReTaht appraised: 


History: Laws 1927, ch. 45, § 504; C.S. 1929, § 30- Cross references. — For payment of construction fund 


504; 1941 Comp., § 77-2904; 1953 Comp., § 75-30-4. levies, see 73-16-6 NMSA 1978. 
Compiler's notes. — For the meaning of "this act",.see For conservation and development fund assessment, see 
compiler's notes to 73-16-2 NMSA 1978 and notes follow- 73-16-31 NMSA 1978. 


ing 73-14-1 and 73-18-1 NMSA 1978.., 
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ANNOTATIONS 


Property control division required to pay levies. 
— The property control division of the general services de- 
partment is required to pay levies assessed by the middle 
Rio Grande conservancy district on real property owned 


SPECIAL DISTRICTS 


73-16-6 


‘by the property control division within the conservancy 


district. 1987 Op. Att'y Gen. No. 87-07... 

Am. Jur. 2d, A.L.R. and C.J.S. whi nee — 45 <> 
Jur. 2d Hrigation 8§ 70 to 72. 

52A C.J.S.’ Levees and Flood Control, g§. 28 to 39; 94 


~ OJ.S, Waters §§ 319, 332 to 337. 


73-16-5. Election for approval of construction fund assessment levy of © 
certain districts; form of ballot; supplemental levies. 


A. ike all cases excepting those hereinafter excluded, as soon as the first dohatraseion fund as- 
sessment levy is made the board shall'call an election to be held not less than sixty days after no- 
tice of the election is completed by publication. The procedure for and conduct-of the election shall 
be that provided for election of boards of directors who are elected. The question to be referred to 
the voters shall'be the approval or rejection of the construction fund assessment id Fesolved “ois 
the board. The form of ballots shall be substantially as follows: ) 


CONSTRUCTION FUND ASSESSMENT LEVY FOR! epusetobee hi 


DISTRICT 
(Name of District) + 
FOR the construction fund rien levy of the district in the maximum titel sum of ane 


ea i 
Guat toro. [] 


B. Ifthe majority of voters are against the levy, upon exhibit to the court of the returns so prov- 
ing, the district shall be dissolved after insuring payment of all outstanding debts. If the majority of 
voters are’for the levy, upon exhibit to the court of the returns so proving, the levy shall be ordered 
executed and the secretary shall prepare the construction fund assessment record of the district. 

‘C.. Thereafter, from time to time, as the affairs ‘of the district may demand, the board may make 
supplemental levies for the construction fund; provided, that the aggregate of all''these supple- 
mental levies shall not exceed ten percent of the first levy approved in the election or, in principal, 
the appraised benefits adjudicated, whichever is less; provided, further, that if for any'reason the 
affairs of the district shall demand a supplemental levy in excess of ten percent, an election as 
herein provided shall be required to approve and order them into execution, and in the event they 
are rejected the district shall not execute supplemental levies in excess of the limits above stated; 
and provided further, that in no case shall a levy be submitted to election where the amount 
thereof exceeds in principal the appraised benefits adjudicated. 

Nothing in this section applies to any district which has commenced or completed any: phase of 
improvements pursuant to official plans, or to any district containing between fifteen thousand to 
thirty thousand acres. 


Effective dates. — Laws 1961, ch. 128, contained no ef- 
fective date provision, but was enacted at a session which 
adjourned March 11, 1961. See N.M. Const., art. IV, § 23. 


History: 1953’ Comp., § 75-30-4.1, enacted by Laws 
1961, ch. 128, § 1. ) 


73-16-6. Payment of construction fund assessments. : 


: 


A. When the construction fund assessment record is placed on file in the office of the district, 
notice by publication. shall be given to property owners that they may pay their assessments, Any 
owner of property assessed for the execution of the official plan shall have the privilege of paying 
such assessment to the treasurer within sixty (60) days from the time such publication is com- 
pleted, and the amount to be paid shall be the full amount of the assessment without interest. 
When such assessment has been paid the secretary shall enter upon the said assessment record 
opposite each tract for which payment, is made the words "paid in full," and such assessment 
shall not relieve the property owner from the payment of a maintenance assessment nor from the 
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payment of any further assessments (not exceeding the total of benefits: @ppraioe) which may be 
necessary as herein provided. 

B. Failure to pay the whole construction fund assessment within said eeida of sixty (60) days 
shall be conclusively considered and held an election on the part of all persons interested; whether 
under disability or otherwise, to pay such assessment in installments as hereinafter provided. All 
persons so electing to pay in installments, shall be conclusively held and considered:as consenting 
to said official plan and all work thereunder, the issuance of bonds and the payment of interest 
thereon; and such election shall be conclusively held and considered as a waiver of any and all 
right to question the power or jurisdiction of the district to construct the works set forth in said 
official plan, the regularity or sufficiency of the proceedings or. the validity or the correctness of 
such assessment; provided, however, that any public corporation may, within sixty (60) days, elect 
to pay, in whole or in part, the amount assessed against such corporation’in not more than ten (10) 
annual installments, beginning at the, time of the next annual levy of taxes by such corporation, 
but nothing herein contained shall be construed to relieve such corporation from liability for suc- 
cessive levies of assessments, not exceeding the amount of benefits appraised. : 

C.;.In case of such election to pay in.installments, the construction fund assessment shall be 
payable i in not more than forty (40) annual installments of principal, the first,of which install- 
ments shall be payable in five years and the last in not more than forty-five (45) years after the 
filing of the construction fund assessment record in the office of the district; with interest in all 
cases on the unpaid principal, computed and payable semiannually from the filing of the construc- 
tion fund assessment record, at a rate not exceeding eight percent (8%) per annum, all as may be 
determined by the board by resolution. 

The assessments against agricultural lands shall be so apportioned that no one of the first ten 
installments of the construction fund assessment shall exceed the sum of three dollars ($3.00) per 
acre, , 

D. Subject to the foregoing requirements, all installments, both of principal and interest, shall 
be payable at such times as may be determined by the board by resolution. 

E, Upon the failure to pay any installment, whether of principal or interest, when due, the 
whole amount of the unpaid principal of such installment and accrued interest thereon, shall 
thereafter draw interest at the rate of one percent (1%) per month or fraction of a month until the 
day of sale, as hereinafter provided; but at any time prior to the day of sale, the owner may pay 
the amount of all unpaid and overdue installments, with interest at one (1%) percent per month or 
fraction of a month and all penalties accrued. 

F. After the expiration of the period of sixty days within which the property owners may pay 
their respective assessments, as limited herein, the treasurer shall certify. to the board the ag- 
gregate of the amount so paid, thereupon the board may pass and spread upon its records a bond- 
ing resolution in, which shall be stated the amount of the construction fund assessment, and the 
amount thereof paid as aforesaid; and, in the same resolution shall apportion the uncollected as- 
sessment into installments or levies, provide for the collection of interest upon the unpaid install- 
ments and may order the issuance of conservancy bonds (in an amount not exceeding ninety (90%) 
percent of the levy) in anticipation of the collection of said installments, The residue of the tax so 
levied (not. less than ten (10%) percent) shall constitute a contingent account to protect the bonds 
from casual default, and if not needed for this purpose, may be transferred from time to time to the 
maintenance fund. 

G. Provided, however, that after the expiration of the sixty (60) day period hereinbefore set 
out, the board may, upon written request of an owner of property within the district, authorize the 
treasurer to accept payment of the full amount of assessment then outstanding on such property 
together with interest, thereon to the next interest-paying date of outstanding bonds, if in their 
judgment it is to the best interests of the district to accept such payment, but nothing herein 
contained shall be construed to relieve such property from the lien of any successive assessments 
which may be made not exceeding the amount of benefits appraised. In case such payments are 
tendered and accepted after bonds have been sold, the proceeds from such payments shall be used 
in the following prescribed manner to purchase and retire outstanding bonds of the district of the 
issue for which the assessment so paid had been levied. When an amount sufficient for the retire- 
ment of one or more bonds has been received, the board shall ask for and receive sealed bids from 
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at least three reputable persons or firms on the number of bonds desired to be purchased. The bids 
shall state the number of bonds offered for sale, the serial number and maturity date of each such 
bond and the:price including unpaid interest, at which the bond or bonds are offered. The board 


shall accept the offer which gives the greatest saving to the district in principal and interest over 


the life of the bonds so offered for sale, provided, however, that the board may sass all bids and 
request new bids if in: their spe the bids made are ‘e unsatisfactory. 


History: Laws 1927, ch. 45, 4 505; C.S. 1929, § 30-.. 


505; Laws 1941, ch. 153, § 1;,1941 Comp. . § 77-2905; 
1953 Comp,, § 75-30-5. 

Cross references. — For form of notice ‘of SSRCSSTCHG, 
see 73-17-24 NMSA 1978. ii 


ANNOTATIONS 


Constitutionality of construction fund and ‘re- 
lated provisions. — This section, and Section 73-15-2 
NMSA 1978 relating to appraisals and Section 73-16-14 
NMSA 1978 relating to duties of officers of public corpora- 
tions, do not violate N.M. Const., art. IX, § 18. Gutierrez v. 


Middle Rio Grande Conservancy Dist.,' 1929-NMSC-071, 


34 N.M. 346, 282 P. 1, cert. denied, 280.U.S. 610;50 8, Ct. 
158, 74 L. Ed. 653 (1930). 

Constitutionality of election period. — The 60-day 
period allowed for election is not unreasonable or uncon- 
stitutional. Gutierrez v. Middle Rio Grande Conservancy 


Dist.; 1929-NMSC-071, 34 N.M. 346, 282 P. 1, cert. denied, 
280 US. 610, 50S. Ct. 158, 74 L. Ed. 653.(1930). 

‘Installment payments, generally, — The landown- 
er's waiver of the right to question the correctness of the 
assessment, and his agreement to pay interest: thereon, 
was a sufficient consideration for the district to accept pay- 
ments in installments, and constituted a contract, beyond 
the power of the legislature to change or impair. ‘Durand 
v; Middle Rio Grande Conservancy Dist.;1941-NMSC-041, 
46 N.M. 138, 123 P.2d 389. 

Interest on deferred payments i is not a part of as- 


‘ sessment, but is the carrying charge on the unpaid: por- 


tion of in assessment. Guiterrez v, Middle Rio Grande 


. Conservancy Dist.,. 1929-NMSC-071, 34 N.M; 346, 282 


j ai core denied, 280 US. 610, 50S. Ct. 158, 74 L. Ed. 653 
(1930). 
Am: Ton 2d, A.L.R. and C.J.S, references, — 45.Am. 


_ dur, 2d es § 70. 


52A C.J.S. Levees and Flood Control § 37; 94 C; J. s. Wa- 
ters § 337. } 


73-16-7. Conservancy bonds. 


A. Issuance. 

(1) The board may, if in its judgment it seems best, issue conservancy bonds (Schedule 
Form IV) in coupon or registered form in an amount not to exceed ninety percent of the total 
amount of the construction fund assessments, exclusive of interest, levied under the provisions 
of this act to mature at annual intervals within fifty years, commencing not later than five years 
after date, as may be determined by the board, both principal and interest payable at a place o or 
places determined by the board and designated in the bonds. 

(2) The bonds shall show on their face the purpose for which they are issued and shall be 
payable out of money of the construction fund. The bonds may be payable to bearer or the registered 
owner and, except for bonds issued in book entry or similar form without the delivery of physical 
securities, shall be signed by the president, and the seal of the district shall be thereunto affixed 
and attested by the signature of the secretary. Installments of interest may be evidenced by coupons 
bearing a facsimile of the signature of the treasurer. In case any officer whose signature or certificate 
appears upon bonds or coupons issued pursuant to this act ceases to be an officer before the delivery 
of the bonds to the purchaser, such signature or certificate shall nevertheless be valid and sufficient 
for all purposes the same as if he had remained in office until the delivery of the bonds. 

B. Disposal. All bonds, when executed, shall be delivered to the treasurer of the district, who 
shall sell the bonds in such quantities and at such times as the board of directors may order to 
meet the payments for the works and improvements of the district. The bonds may be sold at, 
above or below par, but they shall be sold at such a price that the net effective interest rate of the 
bonds shall not exceed the maximum net effective interest rate permitted by the Public Securities 
Act [6-14-1 NMSA 1978], as hereafter amended and supplemented. No bonds of the district shall 
be sold until after notice of the sale has been published in a newspaper of general circulation in 
the district and in recognized financial journals published in the cities of Chicago and New York 
once a week for four successive weeks preceding the sale, describing the issue and terms and fixing 
a time and place for receiving and opening sealed bids. 

The board may reject all offers or bids received as a result of such notice and then sell the bonds 
at private sale; but the board shall not sell the bonds at private sale on terms less advantageous 
to the district than the best bid so received until after the public sale has been again advertised. 
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C. Payment: 

(1) A sufficient amount of the assessments shall be Bunrepatited a the board for the pur- 
pose of paying the principal and interest of bonds, and the same shall, when collected, be set apart 
in a separate fund for that purpose and no other. Any expenses incurred in the issuance and’sale 
of the bonds and in paying bonds and interest thereon may be paid out of any funds in oe hands 
of the treasurer. 

(2)::The board, in makirig! assessment levies as herein provided, shall take into account 
maturing bonds and interest on all bonds and shall make ample provision for the payment thereof. 
In case the proceeds of the original assessments made under the provisions of this act are not suf- 
ficient punctually to pay the principal of and the interest upon all bonds issued hereunder, then 
the board shall make such additional levy as may be necessary for such purposes. Under no cir- 
cumstances shall any assessment levies be made that will in any manner or to any extent impair 
the security of any bond issued hereunder or the fund available for the payment of the principal 
thereof and interest thereon, No bond issued hereunder or the assessment made ‘to pay the same 
shall have a priority of lien over any other’bond issued or assessments ses hereunder. 

D. District Treasurer, 

(1)° The treasurer shall, prior to receiving pand accepting the bonds as ener aforesaid 
and in addition to the bond required, at the time of taking office as provided by Section 73-14-35 
NMSA 1978, furnish a corporation surety company bond at the expense of the district, executed to 
the district, conditioned that he shall account for and pay over as required by law and as ordered 
by the board, any money received by him on the sale of the bonds or from any other source and 
that he will sell and'deliver the bonds to the purchaser theréof, under and according to the terms 
herein prescribed and not otherwise, and that he will, when ordered by the board, return to the 
board, duly canceled any and all bonds not sold; which bond shall be filed in the office of the clerk, 
who shall produce the same for inspection or for use as evidence whenever or wherever legally 
required. 

(2): The'treasurer shall promptly report’all sales of bonds to the board. The board shall is- 
sue warrants upon the treasurer at the proper time for the payment of the maturing bonds so sold 
and the interest payment coming due on all bonds sold, and the treasurer shall place sufficient 
funds at the place of payment to pay the same. In case warrants are not issued by the board as 
herein provided, then the treasurer shall of his own accord place funds at the place of payment, 
and the canceled bonds and coupons, if any, shall be accepted in lieu of such warrants. 

(3) The successor in office of any such treasurer shall not be entitled to the bonds or the 
proceeds thereof until he has complied with all the foregoing provisions applicable to his prede- 
cessor in office; provided, however, that if it should be deemed more expedient to the board, as to 
money derived from the sale of bonds issued or from any other source, the board may, by resolu- 
tion, select some suitable bank or banks or other depository, which depository shall give good and 
sufficient bond, as temporary or assistant treasurer or treasurers, to hold.and disburse the money, 
on orders of the board as the work progresses, until such fund is exhausted or transferred to the 
treasurer by the order of the board. For such deposit, the district shall receive not less than two 
percent interest a year. The funds derived from the sale of bonds shall be used for the purpose of 
paying the cost of the works and improvements and such costs, expenses, wee and salaries as may 
be authorized by law and shall pe used for no other purpose. 

EK. Pledging. 

(1) Ifat the time when the bonds are ready to be issued the board is of the opinion that the 
bonds cannot advantageously be issued and sold in whole or in part, the board may sell parts only 
of the entire issue or may pledge not to exceed ten percent of the issue as collateral to a loan, but 
no partial sale or pledge shall be made without the order of the board made and entered of record, 
and no pledge shall be made at.a greater margin than atthe rate of one hundred dollars ($100) of 
bond principal for ninety dollars ($90.00) of loan. 

(2) The district may borrow money from the United States government and provide for the 
repayment thereof in the manner provided for the payment of bonds, and the board may make any 
necessary regulations to provide for such payment. The board may also pledge the bonds for the 
work done by the United States government in cooperation with the district. 

F. Validity. 
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(1) This act shall, without reference to any other act of the legislature be full authority for 
the issuance and sale of the bonds in this act authorized, including refunding bonds; which bonds 
when executed and sealed in conformity with the provisions of this act and when sold or pledged 
in the manner prescribed herein and the consideration therefor received by the district, shall not 
be invalid for any irregularity or defect in the proceedings for the issue, sale or pledge thereof 
and shall be incontestable in the hands of the bona fide purchasers or holders thereof for value. 
No proceedings in respect to the issuance of any such bonds shall be nencahater except such as are 
required by this act. 

(2) A party who has not sought a remedy against any proceeding under this act until fer 
bonds have been sold shall not for any cause have an injunction against the collection of taxes or 
assessment for the payment of the bonds. . 

G. . Registration. 

(1). A district may, by recital in its coupon bonds, agree to register Bs coupon bonds either: 
as to principal only or as to both principal and interest at the option of the bondholder. Whenever 
the owner of any coupon bond issued pursuant to the provisions of this act presents the bond to the 
treasurer or to such bank or other depository as the board may, for such purpose, designate as reg- 
istrar, with a request for the conversion of the coupon. bond into a registered bond, the treasurer, 
bank or other depository shall stamp, print or write upon the coupon bond so presented, either 
upon the back or the face thereof, as may be convenient, a statement to the effect that the bond is 
registered in the name of the owner and that thereafter the principal or the interest and principal 
of the bond are payable to the registered owner. Thereafter and from time to time, the bond may be 
transferred by the registered owner in person or by attorney duly authorized upon presentation of 
the bond for registration as before, a similar statement being stamped; printed or written thereon. 
Such statements stamped, printed or r written upon any such bond may be substantially in the fol- 
lowing form: 

"This bond is registered in the name of (here insert name of owner) pursuant to the provisions of 
the Conservancy Actiof New Mexico, and the interest and principal (or Roecipa only) thereof are 
hereafter payable to such owner. 


OG, AB HO OUD Aiiinog Jf Treasurer (or registrar) 
PIR! ORs LOO OF SAORI ES Conservancy District. 


(2) When any bond is registered as aforesaid, the principal and interest of the bond shall 
be payable to the registered owner, except in the case of a coupon bond registered as to principal 
only, in which case the principal shall be payable to such person, unless the bond is discharged 
from registering by being registered as payable to bearer. Upon the registration of a coupon bond 
as to both principal and interest, the treasurer shall also cut off and cancel the coupons. The trea- 
surer of the district shall enter in a register of bonds to be kept by him, or in a separate book, the 
fact of the registration of the bond and the name of the registered owner of the bond, so that the 
register or book shall at all times show what bonds are registered and the name of the registered 
owners. 


History: Laws 1927, ch. 45, § 506; C.S. 1929, § 30- preceding "to mature at annual intervals;" in Subsection 
506; 1941 Comp., § 77-2906; 1953 Comp., § 75-30-6; “- A(2), substituted The bonds may be payable to bearer or 
Laws 1983, ch. 265, § 59. the registered owner and, except for bonds issued in book 

Compiler's notes. — For the meaning of "this act", see entry or similar form without the delivery of physical se- 
compiler's notes to 73-16-2 NMSA 1978. curities" for "Said bonds shall be payable to bearer" in the. 

For the meaning of "Conservancy Act", see compiler's second sentence and substituted "Installments of interest 
notes following 73-14-1 NMSA 1978. . may" for "The semiannual payments of interest shall" in 

Cross references. — For definitions of "board" and the third sentence; in. Subsection B, rewrote completely 
"clerk," see 73-14-38 NMSA 1978. — the second sentence and deleted the beginning of the third 

For issuance of additional’ bonds, see 73-16-33 NMSA sentence; in Subsection C(1), deleted the former second 
1978, sentence; in Subsection C(2), divided the former second 

For Schedule Form IV, see 73-17-24 NMSA 1978, sentence into the present second and third sentences, 

The 1983 amendment, effective April 7, 1983, in Sub- and deleted "or levies" following "additional levy" in the 
section A(1), inserted "in coupon or registered form" and second sentence; in Subsection D(1), substituted the New 
deleted "in denominations of not less-than one hundred Mexico citation for "Section 304" and deleted "or any of 
($100) dollars, bearing interest from date at a rate not to them" following "Sale of the bonds;" in Subsection D(2), 
exceed six (6%) percent per annum, payable semiannually" inserted "if any" in the last sentence; in Subsection D(3), 
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substituted "successor" for "successors" in the first sen- 
tence, substituted "a year" for "per annum" in the second 
sentence and deleted "or any of them" following "sale of 
bonds" in the last sentence; in Subsection E(2), inserted 
"money" following "district may borrow;" in Subsection 
F(1) deleted "of the state of New Mexico" following "leg- 
islature;" in Subsection G, inserted "coupon" preceding 


"bonds" in three places in Paragraph (1), inserted "prin- « 


cipal or the" preceding "interest and principal" in the sec- 
ond sentence of Paragraph (1), deleted the designation of 
Paragraph (2) preceding the sample bond form and substi- 
tuted the present designation of Paragraph (2) for the for- 
mer designation of Paragraph (3), inserted "and principal" 
following "and the interest" in the sample bond form and 
substituted "When" for "If" at the beginning of fauch vie 
(2); and made other minor changes. 


ANNOTATIONS 


Where exceeding interest limit immaterial. — In 
suit to enjoin sale of 51/2% conservancy bonds at 90% of 


73-16-8. Bonds tax exempt. 


CONSERVANCY DISTRICTS; FINANCIAL ADMINISTRATION 


73-16-10 


total amount of construction fund assessments, where it 
appeared that the total payment of principal and inter- 
est, including discount, would not exceed what would have 
been required if the bonds had borne 6% interest and had 
brought par and accrued interest, the fact that the inter- 
est yield would exceed 6% was immaterial. Jacobson v. 
Middle Rio Grande Conservancy Dist., 1932-NMSC-067, 
36 N.M. 357, 15 P.2d 674 (decided prior to 1983 amend- 
ment, deleting language as to interest rate). 

Where readvertising discretionary. — In suit to en- 
join private sale of conservancy bonds, no sealed bids hav- 
ing been received in response to advertisement 18 months 
previously, and the complaint showing no change in bond 
market conditions, readvertising was discretionary with 
district board. Jacobson v. Middle Rio Grande Conser- 
vancy Dist., 1932-NMSC-067, 36 N.M. 357, 15 P.2d 674, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation §§ 67 to 69. 

52A C.J.S. Levees and Flood Control § 40; 94 C.J.S. Wa- 

ters §§ 322 to 331. 


All bonds issued by any district pursuant to this act shall be exempt from all state, county, mu- 
nicipal, school and other taxes imposed by any taxing authority of the state of New Mexico. 


History: Laws 1927, ch. 45, § 507; C.S. 1929, § 30- 
507; 1941 Comp., § 77-2907; 1953 Comp., § 75-30-7. 


Compiler's notes. — For the meaning of "this act", see 
compiler's notes to 73-16-2 NMSA 1978. 


73-16-9. Bonds, investment of state funds. 


All bonds issued by any district pursuant to this act shall be considered as such interest-bearing 
securities as the permanent funds of the state of New Mexico may be invested in as provided by 


law. 


‘History: Laws 1927, ch. 45, § 508; C.S. 1929, § 30- 
508; 1941 Comp., § 77-2908; 1953 Comp., § 75-30-8. 


Compiler's notes. — For the meaning of "this ae see 
compiler's notes to 73-16-2 NMSA 1978. 


73-16-10. Maintenance fund. 


‘A. Upon the substantial completion of the improvements of the district, or any unit thereof, 
and on or before the first day of September in each year the board may levy an assessment on all 
property and upon public corporations subject to assessment under this act, to maintain, operate 
and preserve the improvements made, to strengthen, repair and restore the same when needed or 
to defray the current expenses of the district. 

B. The said assessment shall be levied by resolution of the board, shall be known as a mainte- 
nance assessment, shall be apportioned upon the basis of the total appraisal of benefits accruing 
for original and subsequent construction and shall not exceed one (1%) per centum thereof in any 
one year unless the court shall by its order authorize an assessment of a larger percentage. 

C. As soon as said assessment is levied, the secretary shall prepare, in duplicate, a mainte- 
nance fund assessment record of the district. The said record shall be in the form of a well-bound 
book, endorsed and named "Maintenance Fund Assessment Record of....... Conservancy Dis- 
trict," which endorsement shall also be printed at the top of each page thereof. 

D. The maintenance fund assessment record shall include a table or schedule (Form IX) [73- 
17-24 NMSA 1978] showing in properly ruled columns: 

(1) the names of the owners of the property to which benefits are appraised, which may 
be as they appear in the decree of the court confirming the appraisals, and, in case of appraisals 
against a town, city, county or other public corporation, the name of the individual owners need not 
be given, but only the name of such corporation; 


671 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


73-16-11 » SPECIAL DISTRICTS 73-16-12 
(2). the description of the items of property appraised and assessed, arranged by counties; 
(8) the total maintenance assessment levied against each item of property; 
(4). blank columns in which the treasurer shall enter payments as made, and the names of 
the persons paying the same. 

E. Where successive levies of assessments are made for thd abn daeee fund, the mainte- 
nance fund assessment record shall contain suitable notations to show the number of levies and 
the amount of each, to the end that it may disclose the aggregate of all levies for the maintenance 
fund. 

F.. Upon the completion of the maintenance fund assessment record it shall be, signed by the 
president of the district, and the seal of the district shall be thereunto ‘affixed and attested by the 
signature of the secretary and the same shall thereafter become a PEPE record in the Sete 
of the said district. 

G. The amount of the said assessment paid by the owner of any property or by any siihtio 
corporation shall not be credited against the benefits appraised against such property, or public 
corporation, but the maintenance assessment shall be in addition to any assessment that has been 
or can be levied against the benefits so appraised. 


History: Laws 1927, ch. 45, § 509; C.S. 1929, § 30- ANNOTATIONS 


509; 1941 Comp., § 77-2909; 1953 Comp., § 75-30-9. 
Compiler's notes, — For the meaning of "this act", see 


compiler's notes to 73-16-2 NMSA 1978 and note following | 


73-14-1 and 73-18-1 NMSA 1978. 

Cross references, — For annual levies, see 73-16-15 
NMSA 1978. 

For construction and development fund assessment, see 
73-16-31 NMSA 1978. 


Property control division required to pay levies. 
— The property control division of the general services de- 
partment is required to pay levies assessed by the niiddle 
Rio Grande conservancy district on real property owned 
by the property control division within the conservancy 
district. 1987 Op, Att'y Gen, No, 87-07. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 45 Am. 


Jur. 2d Irrigation §§ 70 to 72. 
52A C.J.S. Levees and Flood ya ag. §§ 28 to 39; 94 
C.J.S. Waters §§ 332 to:337. — 


73-16-11. Power to borrow money for the maintenance fund. 


A. In anticipation of the collection of maintenance assessments, the board may borrow money 
at a rate of interest not exceeding eight (8%) percent. per annum, and as evidence of the debt, so 
contracted may issue and sell, or may issue to contractors or others; negotiable evidence of debt 
(herein called warrants) and may pledge (after it has been levied) the said maintenance assess- 
ments for the repayment thereof. 

B. If any warrant so issued by the board is presented for payment and is not paid for want of 
funds in the treasury, that fact, with the date of presentation, shall be endorsed on the back of such 
warrant, which shall thereafter draw interest at the rate specified in the endorsement, not exceed- 
ing eight (8%) percent per annum, until such time as there is money on hand sufficient to. pay the 
amount of said warrant. with interest. 


ANNOTATIONS. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
dur. 2d Invigation § 66. . 

52A C.J.S. Levees and i Control § 40; 94 C. J S. Wa- 
‘ters § 322. 


History: Laws 1927, ch. 45, § 510; C.S. 1929, § 30- 
510; 1941 Comp., § 77-2910; 1953 Comp., § 75-30-10. 


73-16-12. Readjustment of maintenance fund assessments. 


A. Whenever the owners or representatives of twenty-five (25%) per centum or more of the 
acreage or value of the lands in the district shall file a petition in the court in which the original 
petition was filed, stating that there has been a material change i in the values of the property in 
the district since the last previous appraisal of benefits, and praying for a readjustment of the 
appraisal of benefits for the purpose of making a more equitable basis for the levy of the mainte- 
nance fund assessment, the court shall by order fix a time and place for a hearing thereon, and. 
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thereupon the clerk shall give notice by publication of the filing of and hearing upon said petition, 
in such manner as the court shall provide in the order for such hearing, 

B. Upon the hearing of said petition, if said court shall find that there has been a material 
change in the value of property in said district since the last previous appraisal of benefits, the 
court shall order that there be a readjustment of the appraisal of benefits for the sole purpose of 
providing a basis upon which to levy the maintenance assessments of said district. Thereupon the 
court ‘shall direct the appraisers to make such readjustment of appraisals in the manner provided 
in this act, and said appraisers shall make their report, and the same proceedings shall be had 
thereon, as nearly as may be, as are hereinbefore provided for the appraisal of benefits accruing for 
original construction; provided, that in making the readjustment of the appraisal of benefits said 
appraisal shall not be limited to the aggregate amount of the original or any previous appraisal of 
benefits, and that after the making of such readjustment the limitation of the annual maintenance 
assessment to one (1%) per centum of the total appraised benefits, shall, unless otherwise ordered 
by the court, apply to the amount of benefits as readjusted; and provided further, that there shall 
be no such readjustinent of benefits oftener than once in ten (10) years. | 


History: Laws 1927, ch. 45, § 511; C.S. 1929, § 30- ' ~' ANNOTATIONS 
511; 1941 Comp., §'77-2911; 1953 Comp., § 75-30:11. 

Compiler's notes. — For the meaning of "this act", see Am. Jur, 2d, A.L.R. and CJS, references. — 94 
compiler's notes to 73-16-2 NMSA 1978. CS. Waters § 335. 


Cross references, — For appraisals, s see 73- 15-1 to 73- 
15-15 NMSA 1978. 


73-16-13. Assessment of public corporations. 


Whenever an assessment shall be levied against a public corporation, a certified copy of that 
- portion of the construction fund assessment record or the maintenance fund assessment record, 
or both, as the case may be, relating to property in each public corporation, properly signed by the 
president with the seal of the district thereunto affixed and attested by the signature of the secre- 
tary, shall be delivered to the governing or taxing body of each such public corporation. 


History: Laws 1927, ch. 45, § 512; C.S. 1929, § 30- 
512; 1941 Comp., § 77-2912; 1953 Comp., § 75-30-12. 


73-16-14, Duties of officers of public, corporations. ; 


A. Whenever an assessment is levied against a public corporation, and is finally determined, 
it shall be the duty of the governing or taxing body of such public corporation immediately to take 
all the legal and necessary steps to provide for the payment of the same. It shall be the duty of 
the said governing or taxing body of such public corporation in its next annual levy succeeding 
the determination aforesaid, to provide for the said assessment by levying a uniform rate upon all 
the taxable property within the boundaries of said public corporation, and certify the same to the 
board of county commissioners of the county in which such corporation is located,.whose duty. it 
shall be to proceed to certify the same for collection, for the benefit of the district, in like manner 
and with like remedies and penalties as is provided by law for collection of other assessments or 
taxes, for the benefit of the said public corporation. 

B. The county treasurer shall receive, collect and pay the same to vi treasurer as is herein 
provided for assessments of other property. 

C. Nothing in this section shall prevent the assessment of the real estate of others situated 
within the corporate limits of such public corporation, which may be subject to assessment for 
special benefits to be received. 


History: Laws 1927, ch. 45, § 513; C.S, 1929, § 30- ANNOTATIONS 


BASLE) Compr hd GAh18, 1088 Comns.8 70 8075, Constitutionality of construction fund and re- 


lated provisions. — This section, and Section 73-15-2 
NMSA 1978 relating to appraisals and Section 73-16-6 
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NMSA 1978 relating to payment of construction fund 1929-NMSC-071, 84 N.M. 346, 282 P. 1, cert. denied, 280 
assessments do not violate N.M. Const.; art. IX, § 13. U.S. 610, 50 S. Ct. 158, 74 L. Ed. 653 (1930). 
Gutierrez v. Middle Rio Grande Conservancy Dist., ; 


73-16-15. Annual levy. 


A... After the expiration of the sixty-day period in which the construction fund assessment may 
be paid, and each year thereafter, if necessary to effectuate the provisions of this act. The board 
shall determine, order and levy the total assessments to be collected annually for the purpose of 
paying district bonds, principal and interest and other needs, uses and purposes for which the 
construction fund is created; and for the needs, uses and purposes for which the maintenance fund 
is created. 

B.. Upon the passage of the resolution by the board levying the said assessments, the treasurer 
shall enter the same in the respective construction fund assessment record. and maintenance fund 
assessment record, tabulating and extending the said records as herein provided. 

C. On or before the first day of September of each year in which assessments are levied for the 
construction fund or maintenance fund, or both; that portion of the construction fund assessment 
record, or the maintenance fund assessment record or both, as the case may require, relating to 
the property in each county, certified by the board to be the construction fund assessment record, 
or the maintenance fund assessment record, as the case may be, signed by the president, attested 
by the signature of the secretary with the seal of the board thereto affixed, shall be’delivered to 
the county assessor of each county wherein property assessed is located, and such records so certi- 
fied shall be sufficient warrant for the levy, assessment and collection of the assessments therein 
contained and for the certification thereof by boards of county commissioners as in case of state 
and county taxes. 

D. It shall be the duty of the assessor of each county to receive the said records as tax or as- 
sessment books and to make and enter the assessment therein set forth upon the tax rolls of the 
county at the time state and county taxes are assessed and entered according to law. 

E. Such assessment shall become due and shall be collected during each year at the same 
time and in the same manner that state and county taxes are due and collectible; and if further 
assessments in any year are necessary, to effectuate the provisions hereof, such assessment shall 
be levied, evidenced and certified as herein provided in apt time and not later than the first day of 
December in such year, to the assessor of each county in which the property subject to such assess- 
ment is situate, and with like effect as in case of other assessments. 

If a county treasurer shall wilfully neglect or fail to collect any assessment provided for herein 
at the time of the collection of other taxes, he shall be subject to a penalty of one hundred ($100) 
dollars for each such failure, unless the collection of the assessment has been enjoined by order of 
a court of competent jurisdiction; such penalty to be recovered in a suit brought by the board to the 
use of the district. 


History: Laws 1927, ch. 45, § 514; C.S. 1929, § 30- to provisions of the first paragraph of N.M. Const., art. IV, 
514; 1941 Comp., § 77-2914; 1953 Comp., § 75-30-14, § 18, and county treasurer cannot refuse to accept ten- 
Compiler's notes. — For the meaning of "this act", see ders of state and county taxes without payment at same 
compiler's notes to 73-16-2 NMSA 1978 and note following time of conservancy district. assessments, nor sell lands 
73-14-1 and 73-18-1 NMSA 1978, for both state and county taxes, and conservancy district 
, ae ie assessments after wrongfully refusing tender of state and 
ANNOTATIONS | county taxes. Tondre v. Garcia, 1941-NMSC-042, 45 N.M. 
Constitutionality of annual levy provisions. — 433, 116 P.2d 584, 
This section and Section 73-16-17 NMSA 1978 relating Am, Jur. 2d, A.L.R. and C.J,S. references. — 45 Am. 
to applicable revenue laws, when considered with other Jur. 2d Irrigation §§ 70 to 72. 
portions of the Conservancy Act (Laws 1927, ch. 45), are 52A C.J.S. Levees and Flood Control §§ 28'to 39; 94 
not uncertain, indefinite or blind, and are not obnoxious C.J.S. Waters §§ 332 to 337, 
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73-16-16. Lien of assessments. 


A. All assessments provided for in this act, together with all interest thereon and all ai, 
for default in payment of the same, and all-costs in collecting the same, shall, from the date of fil- 
ing, in the county or counties where lands affected thereby are situated, to wit: 

(1) ., the certificate of preliminary fund assessment with the county commissioners; 

(2) . the construction fund. assessment record with the assessor; and 

_ (3) the maintenance fund assessment record with the assessor, constitute a perpetual lien 

in amount not in excess of the benefits severally appraised, upon all the lands and other property 
against which such assessments shall be levied, as provided in this act, to which only the lien for 
general or special state, county, city, town, village or school taxes shall be paramount, and no sale 
of such property to enforce any general or special state, county, city, town, village, school tax or 
other lien shall extinguish the perpetual lien of such assessments; provided, however, that assess- 
ments levied under this act shall not in any event be a personal liability against the owner, but 
shall constitute a lien upon the property only. 

B. In the event of any dissolution or disincorporation of any district organized pursuant to 
the provisions of this act, such dissolution or disincorporation shall not affect the lien of any as- 
sessment for benefits imposed, or the liability of any property in such district to the levy of any 
future assessment for the purpose of paying the principal of and interest upon any bonds issued 
hereunder. 

C. Incase of said event, or in the event of any failure on the part of the officers of any district 
to qualify and act or in the event of any resignations or vacancies in office, which shall prevent 
action by the said district or by its proper officers, it shall be the duty of the county assessor and 
of all other officers charged in any manner with the duty of assessing, levying and collecting taxes 
for public purposes in any county, municipality or political subdivision in which such land shall be 
situated, to do and perform all acts which may be necessary and requisite to the collection of any 
such assessment which may have been imposed, and to the levying, imposing and collecting of any 
assessment which it may be necessary to make for the purpose of paying the principal and inter- 
est of said bonds. Any holder of any bonds issued, or any person or officer being a party in interest, 
may either at law or in equity by suit, action or mandamus, enforce and compel performance of the 
duties required by this act, of any of the officers or persons mentioned. 


History: Laws 1927, ch. 45, § 515; C.S. 1929, § 30- 
515; 1941 Comp., § 77-2915; 1953 Comp., § 75-30-15. 
Compiler's notes. — For the meaning of "this act", see 
compiler's notes to 73-16-2 NMSA 1978 and note following 
73-14-1 and 73-18-1 NMSA 1978. 


ANNOTATIONS 


Constitutionality of former lien priority provi- 
sions. — Laws 1923, ch. 140, § 515 (repealed), which gave 


priority to assessment lien except as to taxes, did not vio-. 


late N.M. Const., art. II, § 19 by impairing the obligation 
of contracts. In're Proposed Middle Rio Grande Conser- 
vancy Dist., 1925-NMSC-058, 31 N.M. 188, 242 P. 683. 
Where paving assessment lien superior to con- 
servancy lien. — Paving assessment liens, which were 
recorded prior to conservancy liens, were superior, City 


of Albuquerque v. Middle Rio Grande Conservancy Dist., 
1941-NMSC-021, 45 N.M. 318, 115 P.2d 66, 

Legislative intent. — The legislature intended that 
tax officials look to the land only for satisfying obligations 
due for conservancy district assessments and the state 
would not be liable where the land commissioner (now 
commissioner of public lands) cancels a contract for pur- 


. chase of state lands on the ground of a delinquency in pay- 
“ments. 1941-42 Op. Att'y Gen. No. 42-4090, 


Sale of property acquired by state tax deed is not 
superior. — Sale of property acquired by state through 


.. tax deed is‘subject to municipal and conservancy assess- 


ment liens. 1937-38 Op. Att'y Gen. 37-1829. 

New purchaser takes subject. — When a new pur- 
chaser of state lands takes over, he takes subject to the 
lien for assessments ae. 1941-42 ae Att'y Gen. No. 42- 
4090. 


73-16-17. Revenue laws of state [applicable]. 


The revenue laws of this state for the assessment, levying and collection of taxes for state and 
county purposes, except as herein modified, shall be applicable for the purposes‘ of the district in 
the collection of assessments including the enforcement of penalties and forfeiture for delinquent 
taxes. All interest and penalties that may be collected on delinquent assessments levied and as- 
sessed for district purposes shall be by the respective county treasurers delivered to the treasurer 
as herein provided for the delivery of assessments collected by such county treasurer. 
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History: Laws 1927, ch. 45, § 516; C.S. 1929, § 30- county treasurer cannot refuse to accept tenders of state 
516; 1941 Comp., § 77-2916; 1953 Comp., § 75-30-16. and county taxes without payment at same time of conser- 
Cross references. — For public lands not.to be sold for vancy district assessments, nor sell lands for both state 
assessments, see 73-17-14 NMSA 1978. and county taxes and conservancy district assessments 
For valuation of property, see s 36-1 to 7-36-33 NMSA after wrongfully refusing tender of state and county taxes. 
1978. Tondre v,.Garcia, 1941-NMSC-042, 45 N.M. 483, 116 P.2d 
For administration and Rites ent of taxes, see 7-38-1 584. 
to 7-38-46 NMSA 1978. Statutes of limitation. — This section raises the ques- 
For delinquent taxes, see 7-88-46 to 7-38-93 NMSA tion as to whether or not the 10-year statute of limitations 
1978: #.; ; on taxation was incorporated into the Conservancy Dis- 
trict Act. It may be that it was. It is reasonably certain 
ANNOTATIONS: that collections for these assessments may not be made 
Constitutionality of annual levy provisions. a beyond 10 years. However, there is a possibility that, as 


This section and Section 73-16-15 NMSA 1978 relating to in paving assessments and under the holding of Altman 
annual levy, when considered with other portions of the v. Kilburn, 1941-NMSC-023, 45 N.M. 453, 116 P.2d 812, 


Conservancy Act (Laws 1927, ch. 45), are not uncertain, collection for these assessments may be barred after four 
indefinite or blind, and are not obnoxious to provisions of years (Section 37-1-25 NMSA 1978). 1955-56 Op. rill 
the first paragraph of N.M. Const., art. IV, § 18, and the Gen. No. 56-6563. 


73-16-18. Division of assessment. 


When any property has been divided, sold or transferred, the county treasurer may receive 
district assessments on a part of any tract, piece or parcel of land or other property, and give his 
receipt accordingly only when the deed or Gastar of said property shows the otic division of 
said assessments and the approval of the board of the district. 


History: Laws 1927, ch. 45, § 517; C.S. 1929, § 80- 
517; 1941 Comp., § 77-2917; 1953 Comp., § 75-30-17. 


73-16-19. County takes property subject to lien of district assessments. 


When any county shall take and hold any tax sale certificate or the title to any property under 
the provisions of this act, or of any taxing act of this state, such taking and holding shall be subject 
to the lien and charge of all district assessments, made, levied and assessed under the provisions ~ 
of this act, and such district assessments’ shall be and become collectible as are other district as-’ 
sessments when the tax sale certificate or title to property taken and held by the county shall by 
sale or assignment become vested in any person. 


History: Laws 1927, ch. 45, § 518; C.S..1929, § 30- Compiler's notes. — For the meaning of "this act", see 
518; 1941 Comp., § 77-2918; 1953 Comp., § 75-30-18. compiler's notes to 73-16-2 NMSA 1978. 


73-16-20. County commissioners cannot rebate district assessments. 


County commissioners shall have no power to abate, Haatide or compromise 6) any order, sale or 
any other means or device whatsoever, any district assessment made, levied and assessed under 
the provisions of this act. 


History: Laws 1927, ch. 45, § 519; C.S. 1929, § 30- Compiler's notes. — For the meaning of "this act", see 
519; 1941 Comp., § 77-2919; 1953 Comp., § 75-30-19. compiler's notes to 73-16-2 NMSA 1978. 


73-16-21. Board may be purchaser on sale.: 


The board shall have the power to bid in and hold for the use. and benefit of the district and 
with like effect as any other purchaser, any property sold for delinquent taxes or district assess- 
ments and to purchase from the county or other.owner.the'tax sale certificate or duplicate tax sale 
certificate outstanding against any property within the district: At the expiration of the period of 
redemption under any tax sale of property within the district, the board may, at its election pay 
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all taxes, penalties, interests and costs represented by the tax sale certificate or duplicate tax sale 
certificate therefor and thereupon the county treasurer:shall execute and deliver a tax deed con- 
veying said property to the district. 


History: Laws 1927, ch. 45, § 520; C.S. 1929, § 30- 
520; 1941 Comp., § 77-2920; 1953 Comp., § 75-30-20. 


73-16-22. Special proceedings to enforce collections. 


In the event of any default in the payment of the interest or principal of any bonds issued, and 
if the said district or its proper officers shall fail or neglect to enforce the payment of any unpaid 
assessment, the holder of such bonds may, for himself and for the benefit of all others similarly 
situated, enforce the said liens by suit or action against the land or lands, property or properties, 
on which such assessment has not been paid, and against the said district; or may apply for the ap- 
pointment of a receiver to collect the assessment and enforce the liens aforesaid; and the proceeds 
of such assessments and collections shall be applied, after payment of costs, first to overdue inter- 
est, and then to payment pro rata of all bonds issued by the said board which are then due and 
payable; and the said receiver may be directed by suit to foreclose the lien of said assessments on 
said property and the suits so brought by the receiver shall be conducted in all matters as suits for 
the collection of debts and foreclosure of liens under mortgages and trust deeds, and the decrees in 
such suits and the deeds issued pursuant thereto, shall have the same presumption in their favor; 
provided, however, that when all such sums have been paid, the receiver shall be discharged, and 
the affairs of the district conducted by the board as hereinbefore provided. 

In any special proceeding commenced under the provisions of this section, the district, and all 
land and all property or properties on which assessments have not been paid, may be made joint 
defendants, but separate judgments shall be entered and enforced. 


History: Laws 1927, ch. 45, § 521; C.S. 1929, § 30- Cross references. — For public lands not to be sold for 
521; 1941 Comp., § 77-2921; 1953 Comp., § 75-30-21. assessments, see 73-17-14 NMSA 1978. : 
73-16-23. Assessment records prima facie evidence. 


The records of assessments contained in the respective assessments [assessment] records of the 
district and of the respective counties thereof shall be prima facie evidence in all courts of all mat- 
ters therein contained. 


History: Laws 1927, ch. 45, § 522; C.S. 1929, § 30- vi ANNOTATIONS.’ 
Senos Comps’ le nar Pay take See a Am. Jur, 2d, A.L.R. and C.J.S. references. — 94 


C.J.S. Waters § 337. 


73-16-24. Remedy for defective assessments. 


If any assessment made under the provisions of this act shall prove invalid, the board shall by 
subsequent or amended acts or proceedings promptly and without delay remedy all defects or 
irregularities, as the case may require, by making and providing for the collection of new assess- 
ments or otherwise. 


History:-Laws 1927, ch. 45, § 523; C.S, 1929, § 30- | Compiler's notes. — For the meaning of "this act", see 
528; 1941 Comp., § 77-2923; 1953 Comp., § 75-30-23. compiler's notes to 7 3-16-2 NMSA 1978. 


73-16-25. Ex-officio district treasurer. 


The county treasurer of the county in which is located any portion of the’lands of the district 
shall be and he is hereby constituted ex-officio district treasurer of the district extending into his 
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county, and the said: county treasurer shall be liable upon his official bonds to indictment and crim- 
inal prosecution for malfeasance, misfeasance or failure to perform jany duty herein prescribed, as 
county treasurer or ex-officio treasurer, as provided by law in either case as county treasurer. \ 


History: Laws 1927, ch. 45, § 524; C.S. 1929, § 30- otherwise’ provided for by = board, see 78-14-85 NMSA 
524; 1941 Comp., § 77-2924; 1953 Comp., § 75-30-24. 1978. 

Cross references, — For secretary of board of direc- 
tors to serve as treasurer of district unless a treasurer is 


73-16-26. Bond. of county treasurer. 


Before receiving the assessment records, the treasurer of each county into which the district 
extends, shall furnish a corporate surety company bond, at the expense of the district, executed 
to the district, in a sum not less than the probable amount to be collected by him for the district 
during any one year, conditioned that said treasurer shall as hereinbefore provided pay over and 
account for all assessments so collected by him. Said bond after approval by the board shall be 
deposited with the clerk who shall produce the same for inspection and use as evidence whenever 
and wherever lawfully required so to do. 


History: Laws 1927, ch. 45, § 525; C.S. 1929, § 30- Cross references. — For surety bonds and companies, 
525; 1941 Comp., § 77-2925; 1958 Comp., § 75-30-25. see 46-6-1 to 46-6-9 NMSA 1978. 


73-16-27, Duty of county treasurer to pay ws tax; failure. 


All collections of any assessments made by any ‘county treasurer shall be paid to the treasurer of 
the proper district, on or before the tenth day of the next succeeding calendar month. If any county 
treasurer or other person entrusted with the collection of any assessment made under the provi- 
sions of this act, refuses, fails or neglects to make prompt payment of the assessments, or any part 
thereof, collected under this act to the treasurer of the district upon his presentation of a written 
demand for the board, then he shall pay a penalty of ten (10%) percent on the amount of his delin- 
quency; such penalty shall at once become due and payable and foe he Bod his sureties shall be 
liable therefor on his bond provided for in this act. 


History: Laws 1927, ch. 45, § 526; C.S. 1929, § 80-. : Compiler’ s notes. — For the meaning of."this act", see 
526; 1941 Comp., § 77-2926; 1953 Comp., § 75-30-26. compiler's notes to 73-16- “2 NMSA 1978. 


73-16-28. Surplus funds and annual reports. - 


A. Any surplus funds in the treasury of the district may be used for retiring bonds, reducing 
the rate of assessment or for accomplishing any other of the legitimate objects of the district. 

B. At least once a year, or oftener if the court shall so order, the board shall make a report to 
the court of its proceedings and an accounting of receipts and disbursements to that date, which 
shall be filed with the clerk. Thereupon the court shall order the auditing of said accounts by com- 
petent public accountants, who shall file their reports thereon with the clerk, which audit shall be 
in lieu of and fulfill all purposes of any audit now required by law for any similar political subdivi- 
sion of the state. 


History: Laws 1927, ch. 45, § 527; C.S, 1929, § 30- Annual reports, generally. — Conservancy districts 
527; 1941 Comp., § 77-2927; 1953 Comp., § 75-30-27. should, as other political subdivisions of the state; make 
eae the required reports to the office of the state comptroller 
see ANNOTATIONS (now state auditor). 1937-38 Op. Att'y Gen. No, 37-1800. 

Legislative intent. — The intention of the legislature Audits, generally. — Any of the political subdivisions 
was to provide for an annual audit for the political subdi- of the state has a right under the law to make indepen- 
vision, but did not exempt them from control of the state dent audits or such audits may be made by the office of 
comptroller (now state auditor), 1953-64 Op. Att'y Gen. the state comptroller (now state auditor). It is an audit, of 
No..53-5658. this nature to which this section refers. 1937-38 Op. Attly 


Gen. No.’37-1800. 
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the time Subsection B was enacted, and not to the Audit 
Act, which was not enacted until 1969. 1989 Op. Att'y Gen. 
No. 89-07. 


Reference to "any audit", — The exception in Sub- 
section B regarding "any audit now required by law" only 
refers to former 7-107 NMSA 1941, which v was in effect at 


73-16-29. Compensation of officials. 


_ A. Each member of the board of directors shall receive five ($5.00) dollars per day and his nec- 
essary expenses for the time actually employed in the performance of his duties, 

B. Each appraiser shall receive ten ($10.00) dollars per day and his expenses for the time actu- 
ally employed in the performance of his duties. 

C. Before any duties devolve upon the county treasurers under this act, the board shall consult 
them and agree upon.the salaries for the extra clerical force, if any, required in their respective of- 
fices to carry out the requirements of the law. by reason of the establishment of a district, and the 
said board shall provide for and pay said salaries to said clerk or clerks while engaged.on the work 
of the district, which clerks shall be selected and appointed by each of said county officers for their 
respective offices. In case of disagreement as to the compensation of such extra clerical force, the 


matter shall be referred to the court for its determination. 


a 


History: Laws 1927, ch. 45, § 528; C.S, 1929, § 30- 
528; 1941 Comp., § 77-2928; 1953 Comp., § 75-30-28. 

Compiler's notes. — For the meaning of "this act", see 
compiler's notes to 73-16-2 NMSA 1978, ~~ 


ANNOTATIONS 


Generally. — Appraisers receive compensation for 
their services upon a per diem basis for the time actually 
employed in the performance of their duties. Zamora uv. 
Middle Rio Grande Conservancy Dist;, 1940-NMSC-030, 
44 N.M, 364, 102 P.2d 673. 

Board of appraisers and assistants. — The com- 
pensation paid to the board of appraisers comes from the 
money which is set aside by conservancy law’ for the oper- 
ation of the conservancy district, The board of directors of 
the conservancy district does not,exercise any control over 
the operation of the board of appraisers and their assis- 
tants. The control of the board of appraisers is ‘actually ex- 
ercised by the‘court. 1955-56 Op. Att'y Gen, No.,56-6529. 


Extra clerical help of assessor. — The county asses- 
sor of Socorro county cannot require that the Middle Rio 
Grande conservancy district enter into an agreement with 
such assessor whereby the conservancy district agrees to 
pay for extra clerical help needed by the assessor to help 
collect conservancy district assessments. No authoriza- 
tion for the assessor to enter into such an agreement: is 
found in the statutes. The fact that the assessor must hire 
extra clerical help to properly assist in conservancy dis- 
trict. assessment collections is of no consequence. legally. 
Such an agreement between the assessor and the conser- 
vancy district is not authorized and, therefore, cannot be 
required. 1959-60 Op. Att'y Gen. No. 60-131. 

Am. Jur. 2d, A.L.R, and C.J.S..references, — Right 
of governmental unit other than flood control district, or 
officers thereof, to compensation for collecting or disburs- 
ing assessment, of levee or flood’ control districts; 114 
A.L.R. 1098. ., 

52A C.J.S, Levees and Flood Control § 21; 94 C.J.S, Wa- 
ters § 320. 


73-16-30. [Conservation. and development of resources; assessments 


authorized.] 


That conservancy districts heretofore or hereafter created under New Mexico statutes be and 
hereby are authorized to levy an assessment of not to exceed. 10%.of the special benefits confirmed 
and approved for the purpose of conserving and developing the resources thereof, servicing :out- 
standing bonds or obligations of such districts and for other purposes under the terms and condi- 
tions herein specified. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1935, ch: 37, § 1; 1941:Comp., § 77- 
2929; 1953 Comp., § 75-30-29. 

Emergency clauses. — Laws 1935, ch. 37, § 12, made 
the act effective Bebruary, 16, 1935. 


713+16- 31. iGanedrentitini and development fund diaabineists levy; 
records; payment.] 


Said special assessment shall be known as the "conservation and development fund assess- 
ment"; [it] shall be made by resolution of the board and duly extended on the proper district and 
tax records in like manner and in accordance with the same procedure as the construction fund 
assessment under the provisions of the Conservancy Act of New Mexico [73-14-3 NMSA 1978]. 
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A complete record in duplicate shall be kept of the conservation and development fund assess- 
ment similar to the records and extension thereof required to be made for the construction fund 
assessment, and said conservation and development fund assessment may, by sufficient columns 
provided therefor, be recorded on the same books as the construction fund assessment record, or in 
such manner as shall be most convenient for the proper recording thereof. 

Under the terms of a resolution levying and extending said conservation and development fund 
assessment, principal payments thereon by the property owners shall commence to be paid within 
five years from the date thereof, and be apportioned over the remainder of the life of the conser- 
vancy bonds theretofore issued, but like opportunity shall be given the property owners to pay said 
assessment in cash as provided for in the case of the construction fund assessment under the Con- 
servancy Act; and nothing herein contained shall impair the right of said districts in the making of 
annual levies for construction fund and maintenance fund assessments to levy sufficient amounts 
as may be necessary to service all of the outstanding obligations of said district, including interest 
and principal as needed to pay and discharge those authorized under the provisions hereof, at the 
time and in the manner prescribed for annual levies under Section 514 7 3-16-15 NMSA 1978] of 
the Conservancy Act. 


History: Laws 1935, ch. 37, § 2; 1941 Comp., § 77- ANNOTATIONS 


2930; 1953:‘Comp., §.75-30-30. } ves To 
Beacketed-materiilioss The:bracketed anatenal was Am. Jur, 2d, A.L.R. and C.J.S. references. — 45.Am. 
Jur. 2d Irrigation §§ 70 to 72. 


inserted by the compiler and is not part of the law. 
. Compiler's notes. — For the meaning of "Conservancy 52A CuJ.S. Levees and Flood Control §§ 28 to 39;.94 


Act", see compiler's notes following 73-14-1 NMSA 1978. C.J.S, Waters §§ 332 to 337. 
Cross references. — For construction fund assess- 
ment, see 73-16-4, 73-16-6 NMSA 1978. 


73-16-32. {Conservation and development fund created; legislative 
finding.] | 


In addition to the separate funds provided for under Section 501, Subsection 1 [73-16-1 A NMSA 
1978] of Article V of the Conservancy Act [of New Mexico], there is hereby created a separate fund 
to be known as the "conservation and development fund," by which shall be meant the proceeds of 
a special levy hereby authorized to be made against the special benefits appraised, equalized and 
confirmed; and legislative finding is hereby made that for the purpose of conserving and developing 
the resources of any conservancy district heretofore or hereafter created under the Conservancy 
Act of New Mexico, the lands and properties therein have and will be benefited by the construc- 
tion of the official plan. and ‘the ¢onserving and developing of the resources thereof to the extent 
of the benefits confirmed and approved, and that the same have and will be further benefited and 
improved by conserving and developing the resources thereof in the manner provided hereunder. 


History: Laws 1935, ch. 37, § 3; 1941 Comp., § 77- Compiler's notes. — For the meaning’of "Conservancy 
2931;1953 Comp., § 75-30-31. Act", see compiler's notes following 73-14-1 NMSA 1978. 
Bracketed material..— The bracketed material was 
inserted by the compiler and is not part of the law. 


73-16-33. [Conservancy bonds; conservation and development issue. ] 


That conservancy districts heretofore or hereafter organized under the provisions of the Conser- 
vancy Act of New Mexico, subsequent to the passage of a resolution authorizing the conservation 
and development fund assessment, may issue additional bonds to be known as "conservancy bonds 
- conservation and development.issue" which bonds:shall be in similar or like form to the bonds 
provided for under Section 506 [73-16-7 NMSA 1978] of the Conservancy Act, save and except that 
they shall have printed thereon the following words: "Conservancy Bonds - Conservation and De- 
velopment Issue," and made otherwise to conform to the provisions of this act [73-16-30 through 
73-16- NMSA sy 
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History: Laws 1935, ch. 37, § 4; 1941 Comp., § 77- 
2932; 1953 Comp., § 75-30-32, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — For the meaning of "Conservancy 
Act", see compiler's notes following 73-14-1 NMSA 1978. 


CONSERVANCY DISTRICTS; FINANCIAL ADMINISTRATION 


73-16-37 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
Jur. 2d Irrigation §§ 67 to 69. 
52A C.J.S,. Levees and Flood Control § 40; 94 C.J. S, Wa- 
ters §§ 322 to 337. 


73- 16- 34. [Interest rate; sale to governmental agencies without 


advertisement. | 


The bonds authorized under the provisions hereof shall bear a rate of interest not exceeding 6%, 
and the same may be sold to the United States government, the reconstruction finance corporation 
or any federal or state governmental agency without advertisement. 


History: Laws 1935, ch. 37, § 5; 1941 Comp., § 77- 
2933; 1953 Comp., § 75-30-33. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — For the meaning of “Conservancy 
Act", see compiler's notes following 73-14-1 NMSA 1978. 


+ The reconstruction finance corporation was abolished 
by the 1957 Reorganization Plan No. 1 and its functions 
transferred to the Housing and Home Finance Adminis- 
tration. 


73-16-35. [Bonds tax exempt; investment of state funds.] 


The bonds herein authorized shall be entitled to all the privileges of tax exemption and be eli- 
gible for the investment of state funds in like manner as provided for conservancy bonds under the 
provisions of Sections 507 and 508 [73-16-8, 73- 16- 9 NMSA 1978] of the Conservancy Act [of New 


Mexico]. 


History: Laws 1935, ch. 37, § 6; 1941 Comp., § 77- 
2934; 1953 Comp., § 75-30-34. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — For the meaning of "Conservancy 
Act", see compiler's notes following 73-14-1 NMSA 1978. 


73-16-36. [Amount of bonds; use of proceeds; exemptions from 


assessment. | 


Gacaritian paar to be issued under provisions hereof may be issued in an amount not ex- 
ceeding 10% of the benefits confirmed and approved in accordance with Articles IV and V of the 
Conservancy Act [of New Mexico] and the proceeds upon the sale, exchange or delivery thereof 
shall be devoted to conserving and developing the resources of said conservancy district, the ser- 
vicing of outstanding obligations thereof or any other expenses and carrying charges of said dis- 
trict, but no property which has paid in full its construction fund assessment prior to the issuance 
of said securities shall be subject to the conservation and development fund assessment. 


History: Laws. 1935, ch. 37, § 7; 1941 Comp., § 77- 
2935; 1953 Comp., § 75-30-35. 
Bracketed material. — The bracketed material was 


Compiler's notes. — The provisions of Articles IV and 
V. of the Conservancy Act of New Mexico are presently 
compiled as 73-15-1 to 73-15-15 and 73-16-1 to 73-16-4, 


inserted by the compiler and is not part of the law. 


i 


73-16-6 to 73-16-29 NMSA 1978 respectively. 


73-16-37. [Application of other laws.] 


All of the provisions of Article V of the Conservancy Act of New Mexico relating to the manner of. 
filing, extension on district or tax records, issuance, payment, financial administration and other 
clauses of the Conservancy Act pertaining to the construction fund assessment or the issuance of 
bonds and the payments therefor and thereon; the duties of public officers in connection there- 
with; the annual levies therefor and the lien of construction fund assessment shall be applicable 
to and apply with like force to conservation and development fund assessments save and except 
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the negotiable securities authorized to be sold under the provisions hereof may be disposed of or 
pledged to the United States government, the reconstruction finance corporation or any federal 
or other governmental agency without advertisement on sale, pledge or other disposition. thereof, 
and said "conservation and development issue" or bonds shall otherwise be made to conform to the 
provisions of this act [73-16-30 through 73-16-40 NMSA 1978]. 


History: Laws 1935, ch. 37, § 8; 1941 Comp., § 77- The reconstruction finance corporation was abolished 
2936; 1953 Comp., § 75-30-36. “by the 1957 Reorganization Plan No. 1 and its functions 

Bracketed material. — The bracketed material was transferred to the Housing and Home Finance Adminis- 
inserted by the compiler and is not part of the law. tration, 


Compiler's notes. — The provisions of Article V of the 
Conservancy Act are presently compiled as 73-16-1 to 73- 
16-4, 73-16-6 to 73-16-29 NMSA 1978. 


73-16-38. [Bonds in serial form; maturity dates. ] 


The securities authorized to be issued hereunder shall be serial in form and the entire issue 
of said conservation and development fund bonds so serially to be issued, shall begin to mature 
within five years after the issuance thereof and a like amount as near as may be of principal and 
interest shall fall due and mature annually thereafter as in the case of other conservancy bonds, 
save that the life of the bonds authorized under the terms of this act [73-16-30 through 73-16-40 
NMSA 1978] shall be so adjusted serially that all of the principal and interest’ thereof shall fall 
due and be payable within the life of the original construction fund bonds. 


History: Laws 1935, ch. 37, § 9; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2937; 1958 Comp., § 75-30-37. inserted by the compiler and is not part of the law. 


73-16-39. [Bonds considered additional to other bonds; authority to 
issue; limitations. ] 


The bonds authorized to be issued under the terms hereof shall not in any manner impair the 
original construction fund bond issue, but shall be considered as additional securities authorized 
to be issued by conservancy districts, and full legislative authority is hereby granted to said dis- 
tricts to sell tax anticipation bonds, refunding bonds, debentures and other. negotiable securities, 
pledging the full faith and credit of such districts, and power is hereby granted to such districts for 
the levy of special assessments to pay the same, but in no event shall the assessments or outstand- 
ing obligations of such “eee exceed the amount of the benefits confirmed and approved. 


History: Laws 1935, ch. 37, § 10; 1941 Comp., § 77. -Bracketed inithoetnts — The bracketed material was 
2938; 1953 Comp., § 75-30-38. inserted by.the compiler and is not part of the law. 


73-16-40. [Limited repeal. ] 


All provisions of the original Conservancy Act of New Mexico conflicting herewith or limiting 
the power of conservancy district to issue or sell negotiable securities conforming to the provisions 
of this act [73-16-30 through 73-16-40 NMSA 1978] are to that extent repealed, but no remaining 
provisions of said Conservancy Act, otherwise than necessary to conform hereto or affected hereby 
shall be changed, altered or repealed. 


History: Laws 1935, ch. 37, § 11; 1941 Comp., § Ai Compiler's notes, — For the meaning of "Conservancy 
2939; 1953 Comp., § 75-30-39. Act", see sn it s notes following 73-14-1 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part.of the law. 
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73-16-41. [Guaranty fund established in districts of 50,000 acres or 


more. | 


That conservancy districts heretofore or hereafter organized under the Conservancy Act of New 
Mexico [73-14-3 NMSA 1978], be and they hereby are authorized and directed, in addition to the 
separate funds now provided for, to establish in the manner hereinafter set forth a "guaranty fund" 
for the purpose of guaranteeing the prompt payment of the principal of and the interest upon all 
conservancy bonds heretofore issued or hereafter to be issued as the same may severally mature. 


Compiler's notes. — For the meaning of "Conservancy 
Act", see compiler's notes following 73-14-1 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 652A 
C.J.S. Levees and Flood Control §:40; 94 C:J.S. Waters 
§ 330. 


History: Laws 1931, ch. 50, § 1; 1941 Comp., § 77- 
2940; 1953 Comp., § 75-30-40. 

Emergency clauses. — Laws 1931, ch. 50, § 14, made 
the act effective March 13, 1931. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-16-42. [Tax levy for guaranty fund. ] 


That for the establishment and maintenance of such guaranty fund, the board of commissioners 
or directors of any such district be and they hereby are authorized and directed annually to levy 
a tax, in addition to all other taxes, upon the real property within such district subject to general 
taxation for state and county purposes, of two mills for every dollar of the assessed valuation 
thereof, as shown by the last preceding assessment for state and county taxes; provided, however, 
that whenever and so long as the amount of such guaranty fund equals or exceeds an amount 
equal to fifteen per centum of the total bonded indebtedness of such district, no further levy shall 
be made therefor, unless and until the amount of such fund may be depleted by payments there- 


from as hereinafter authorized. 


History: Laws 1931, ch. 50, § 2; 1941 Comp., § 77- 
2941; 1953 Comp., § 75-80-41. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Real estate to include steam production equip- 
ment. — Steam production equipment, consisting of tur- 
bines, boilers, pumps and fans, was real estate for taxa- 
tion purposes where the utility company installed and 
maintained such equipment on special foundations, could 
not foresee moving it because of its huge size and weight 
and such equipment was the very heart of the company's 


business. Southwestern Pub. Serv. Co. v. Chaves County, 
1973-NMSC-064, 85 N.M. 313, 512 P.2d 73. 

Electric transmission and distribution substation 
equipment not real estate. — Electric transmission and 
distribution substation equipment, consisting of -trans- 
formers, switches and circuit breakers, was not real estate 
for taxation purposes since it was readily portable and 
had very little, if any, annexation or adaptation. South- 
western Pub. Serv. Co. v. Chaves County, 1973-NMSC-064, 
85 N.M. 318, 512 P.2d 73. 

Am. Jur, 2d, A.L.R. and C..J.S. references. — 45 Am. 
Jur. 2d Irrigation §§ 70 to 72. 

52A C.J.S. Levees and Flood Control §§ 28 to 39; 94 


C.J.S. Waters §§ 332 to 337. 


73-16-43. [Levy and collection of tax for guaranty fund.] 


The tax for such guaranty fund shall be levied by resolution of the board; shall be known as the 
guaranty fund levy; and the amount of such levy upon the property subject thereto shall be certi- 
fied and extended as in the case of other levies for state and county taxes. Said amount shall be 
collected for the use of such district as herein provided at the same time and in the same manner 
as taxes for state and county purposes, and the revenue laws of the state of New Mexico for the 
levy and collection of taxes for state and county purposes, including the enforcement of penalties 
and forfeiture for delinquent taxes, shall be applicable to the levy and collection of the amount of 
taxes certified by the board of such district for the guaranty fund as aforesaid. All collections made 
by the county treasurers pursuant to such levy shall be paid over to the district within the time 
and in the same manner as other district funds, and the county treasurers shall be liable on their 
official bonds and subject to the same penalties for failure so to collect and pay over such taxes, as 
in the case of other conservancy funds. . 
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History: Laws 1931, ch. 50, § 3; 1941 Comp., § 77- For valuation of property, see 7-36-1 to 7-36-33 NMSA 
2942; 1953 Comp., § 75-80-42, 1978, 


Bracketed material. — The bracketed material was For administration and enforcement of taxes, see 7-38-1 
inserted by the compiler and is not part of the law. to 7-38-46 NMSA 1978. 

Cross references, — For public lands not to be sold for » For delinquent taxes, see 7-38-46 to:7-38-93 NMSA 
assessments, see 73-17-14 NMSA 1978. ; 1978, ; . 


73- 16- 44. pibiaeiobteibn of guaranty fund. ] 


The entire proceeds from such guaranty fund levy shall be deposited by ine eeautear of such 
conservancy district in a separate fund to be known as the guaranty fund, and'so long as any 
bonded indebtedness of such district remains outstanding and unpaid, the dita hes fund may be 
used only to pay the principal of and interest upon the bonded indebtedness of the district as, the 
same shall mature, and then only when and if the district does not have on hand other funds avail- 
able for such ‘purposes. 


/ 


History: Laws 1931, ch. 50, § 4; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2943; 1953 Comp., § 75-30-43. inserted by the compiler and is not part of the law. 


73-16-45. [Investment of guaranty fund.] 


The treasurer of any such district shall, when directed by resolution of the board, invest such 
guaranty fund, and the income thereof, in the United States government bonds or municipal bonds 
approved for savings bank investment in the states of New York and Massachusetts, so that the 
same may always be readily convertible into cash if and when needed for the purposes in eas act 
[73-16-41 through 73-16-49 NMSA 1978] provided. : 


History: Laws 1931, ch. 50, § 5; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2944; 1953 Comp., § 75-30-44. inserted by the compiler and is not part of the law. 


73-16-46. [Transfers from guaranty fund to other funds.] 


If and when the bonded indebtedness of any such district has been paid and retired, and such 
guaranty fund is no longer needed for the purposes herein provided, such moneys, or any unex- 
pended portion thereof, shall be placed in the construction or such other fund of the district as may 
be ordered by the board thereof. 


History: Laws 1931, ch. 50, § 6; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2945; 1953 Comp., § 75-30-45. inserted by the compiler and is not part of the law. 


73-16-47. [Other assessments unaffected. | 


The provisions of this act [73-16-41 through 73-16- 49 NMSA 1978] shall not invanidate the levy 
of any assessments or the apportionment of any benefits heretofore made in conservancy districts, 
nor shall the power to levy additional assessments in the manner provided in the Conservancy Act 
be affected hereby. 


History: Laws 1931, ch. 50, § 7; 1941 Comp., § 77- Compiler's notes. — For the meaning of "Conservancy 
2946; 1953 Comp., § 75-30-46. Act", see compiler's notes following 73-14-1 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-16-48. [Limitation on use of fund.] 


No revenues collected from the ad valorem 'tax authorized herein shall be ised for the payment 
of any interest or principal on bonds hereafter sold under any option existing at the time of the 
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CONSERVANCY DISTRICTS; FINANCIAL ADMINISTRATION 


78-16-51 


passage of this act'[73- te 41 ae 73-16-49 NMSA 1978] for the purchase of bonds of any con- 


servancy district. 


History: Laws 1931, ch. 50, § 8; 1941 Comp., § 77- 
2947; 1953 Comp., § 75-30-47. 
Brackeied material. — The bracketed material was 


Temporary provisions. — Laws 1931, ch. 50, §§ 9 to 
12; provided for the extension of time for payment of as- 
sessments and for the issuance of debentures, 


inserted by the compiler and is not part of the law. 


73-16-49. [Application of Guaranty Fund Act.] 


The provisions of this act (73-16-41 through 73-16-49 NMSA 1978] shall apply only to conser- 
vancy districts containing 50,000 acres or more. _ 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1931, ch. 50, § 13; 1941 Comp., § 77- 
2948; 1953 Comp., § 75-30-48. 


73-16-50. Refunding bonds; form; registration. 


Any conservancy district now organized and operating under the provisions of the Conservancy 
Act of New Mexico is authorized, whenever the board of directors of the district determines that it 
is for the best interests of the district and the taxpayers of the district, to refund the bonds of the 
district of every character at any time outstanding, including bonds issued hereunder, by the issue 
of new bonds of the district in such amount, in such form, designation and denomination and with 
such maturities and provisions for their payment and conditions for their retirement and calling 
and bearing such rate or rates of interest as the board may, by resolution, prescribe. Such bonds, 
except for bonds issued in book entry or similar form without the delivery of physical securities, 
shall be executed in the name and on behalf of the district and signed by the president of the 
board, with the seal of the district affixed thereto, and attested by the signature of the secretary. 
Installments of interest may be evidenced by coupons bearing the facsimile signature of the dis- 
trict treasurer. In case any officer whose;signature or certificate appears upon bonds or coupons 
issued pursuant to Sections 73-16-50 through 73-16-53 NMSA 1978 ceases to be an officer before 
the delivery of the bonds, such-signature or certificate shall nevertheless be valid and sufficient for 
all purposes the same as if he had remained in office until the delivery of the bonds. The coupon 
bonds may be registered either as to principal or interest or both, at the option of the holder, at the 
office of the district. 


History: Laws 1941, ch. 108, § 1; 1941 Comp., § 77- 
2949; 1953 Comp., § 75-30-49; Laws 1983, ch. 265, § 60. 

Compiler's notes. — For the meaning of "Conservancy 
Act", see compiler's notes following 73-14-1 NMSA 1978. 

Laws 1941, ch. 108, was deemed to supersede Laws 
1935, ch. 150, which authorized the issuance of refund- 
ing bonds to be in denominations of not less than $100, 
to bear interest at a rate not to exceed 6% and to mature 
within not more than 50 years. Laws 1935, ch. 150, also 
authorized the public and private sale to governmental 
entities of the refunding bonds, and declared them ‘to be 
exempt from certain taxes. 

The 1983 amendment, effective April 7, 1983, added 
the catchline, deleted "negotiable" following "by the issue 
of new" in the first sentence, inserted "or rates" following 


"bearing such rate" in the first sentence, inserted "except 
for bonds issued in book entry or similar form without the 
delivery of physical securities" in the second sentence, 
substituted "Installments of interest may" for "The semi- 
annual payments of interest shall" in the third sentence, 
substituted the New Mexico citation for "this act" in the 
fourth sentence and inserted * "coupon! ' preceding "bonds" 
in the last sentence. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Irrigation § 67. 

52A C.J.S. Levees and Flood Control : 40; 94 C.J.S. Wa- 
ters §§ 322, 330. k 


73-16-51. meeniaia uel or sale of bonds; incontestability. | 


Such new bonds, when executed, shall ‘be held by the treasurer of the district subject to the 
orders of the board of directors of the district. Such ‘new bonds may be issued in exchange for the 
bonds refunded, or may be sold at public or private sale and the proceeds thereof used to acquire 
for retirement the bonds refunded. Such new bonds shall be incontestable in the hands of bona 
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fide purchasers or holders thereof for value. No proceedings in-respect to the issuance of any 
such bonds shall be necessary except such as are required by this act [73-16-50 through 73-16-53 
NMSA 1978]. 


History: Laws 1941, ch. 108, § 2; 1941 Comp., § 77- Bracketed material. — The ee BES was 
2950; 1953 Comp., § 75-30-50. inserted by the compiler and is not part of the law. 


73-16-52. [Bonds tax exempt; investment of state funds. ] 


Bonds issued under this act [73-16-50 through 73-16-53 NMSA 1978] shall be exempt from all 
state, county, municipal, school and other taxes imposed by any taxing authority of the state of 
New Mexico, and shall be considered as such interest-bearing securities as the permanent funds of 
the state of New Mexico may be invested in, as provided by law. 


History: Laws 1941, ch. 108, § 3; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2951; 1953 Comp., § 75-30-51. inserted by the compiler and is not part of the law. 


73-16-53. [Rank of bonds; security. ] 


Bonds issued under this act [73-16-50 through 73-16-53 NMSA 1978] shall rank on a parity with 
all other bonds of the issue or issues refunded in part thereby and shall in all respects be deemed 
substituted for the particular bonds refunded thereby and entitled to the same security and pay- 
able from the same funds as the bonds so refunded. For the payment of the new bonds the district 
shall be required to levy and collect the same assessments, taxes and charges as it would have 
been required to do for the payment of the bonds refunded. 


History: Laws 1941, ch. 108, § 4; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
2952; 1953 Comp., § 75-30-52: inserted by the compiler and is not part of the law. 
ARTICLE 17 
e e e e 
Conservancy Districts; General Provisions 
Sec. Sec. 
73-17-1. Lands in more than one district. 73-17-12. Interference with state and federal rights. 
73-17-2. Union of districts. 73-17-13. Federal [or state] appropriations. 
73-17-3. Subdistricts. 73-17-14. State lands, 
73-17-4. District protection. 73-17-15. Correction of faulty notices. 
73-17-5. Prohibition of injury to survey marks |; field 73-17-16, Early hearings. 
notes are district property] ) 73-17-17. Appeals shall not delay proceedings. 
73-17-6. Liability for damages, 73-17-18. Remedy for injury by a district. 
73-17-7. Penalty for fraud. 73-17-19. Short forms and abbreviations. 
73-17-8. Removal of officials for cause. 73-17-20, Liberal construction. 
73-17-9. Remedy by mandamus. 73-17-21. Prescription and adverse possession. 
73-17-10. Cooperation with United States government or 73-17-22, Property, title, tax exempt. 
other agencies, 73-17-23. Saving clause and repeals. 
73-17-11. Board to secure cooperation. . 73-17-24. Forms. 


73-17-1. Lands in more than one district. 


A. The same land may be included in more than one district and be subject to the provisions of 
this act for each and every district in which it may be included, provided that no district shall be 
organized in whole or in part within the territory of a district already organized, until the court 
having jurisdiction of the original district shall determine, upon application, whether the purposes 
of this act will best be accomplished by the organization of an additional district, or whether the 
conditions demand that the territory proposed to be organized into an additional district shall be 
organized as part of the existing district. Such application shall fulfill all the requirements of a 
petition for a district as set forth in Section 202 [73-14-5 NMSA 1978]. 
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B..° Upon such application being made, if the court shall determine that the organization of such 
territory as a part of the original district should not be ordered; then proceedings may be had be- 
fore any court of competent jurisdiction for the formation of an additional district. 

C. Any person whose signature has been subscribed to said application may within ten (10) 
days after such decision withdraw his signature therefrom, and if at the expiration of said period 
there remain sufficient subscribers to said petition to satisfy the requirements of Section 202, and 
in case the court shall determine that the territory described in such application, if organized for 
the ‘purpose of a district, should be included within the original district, like proceedings shall 
thereupon be had with respect to the territory and the owners thereof as in the case of a petition 
for the formation ofa district. Upon the hearing’ so had) if it shall appear that the purpose of this 
act would be subserved by the organization of such territory as' part of the original district, the 
court shall enter an order accordingly. 


History: Laws 1927, ch. 45, § 601; C.S. 1929, § 30- 
601; 1941 Comp., § 77-3001; 1953 Comp., § 75-31-1. 

Compiler's notes. — The term "this act" refers to the 
Conservancy Act of New Mexico, enacted by Laws 1927, 
ch. 45, the provisions of which are presently compiled as 
73-14-1 to 73-14-9, 73-14-16, 73-14-17, 73-14-33 to 73-14- 


48, 73-15-1 to 73-15-15, 73-16-1 to 73-16-4, 73-16-6 to 73-: 


16-29 and 73-17-1 to 73-17-24 NMSA 1978. See 73-14-1 
NMSA 1978 and notes. 


ANNOTATIONS 


Same land may be included in more than one dis- 
trict. In re Sandia Conservancy Dist., 1953-NMSO-056, 
57 N.M.418, 259 P.2d 577. 

Law reviews. — For article, "Existing Legislation and 
Proposed Model Flood Plain Ordinance For New Mexico 
Municipalities," see 9 Nat. Resources J. 629 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


Jur. 2d Irrigation § 60. 
52A C.J.S. Levees and Flood Control § 17; 94 C.J.S. Wa- 
ters § 319(8). 


73-17-2. Union of districts.. 


A. In case two or more districts have been organized i in a territory which, in the opinion of the 
board of each of the districts, should constitute but one district, the boards of the districts may 
petition the court for an order uniting said districts into a single district; provided, however, if 
such districts are contiguous, such petition may be signed and presented by the board of any one of 
such contiguous districts. Such petition shall be filed in the office of the clerk of the district court 
in and for that county which has the greatest valuation of property within the districts sought to 
be included, as shown by the tax rolls of the respective counties. Said petition shall set forth facts 
showing that the purposes of this act would be subserved by the union of said. districts, and that 
such union would promote the economical execution of the purposes for which the districts were 
organized. 

B. Upon the filing of said petition the court shall by order fix a time and place of hearing; and 
thereupon the clerk shall give notice by publication or by personal service to the board or boards of 
the district or districts which it is desired to unite with the district of the petitioners, which notice 
shall contain the time and the place of the hearing and the purpose of the same. 

C, Upon the hearing, should the court find that the averments of the petition are true and that 
the said districts, or any of them, should be united, it shall so order, and thereafter such districts, 
shall be united into one district and proceed as such. The court shall designate the corporate name 
of such united district, and such further proceedings shall be taken as provided for in this act. The 
court shall in such order appoint the directors of such united district, who shall thereafter have 
such powers and be subject to such regulations as are provided. for directors in districts created in 
the first.instance., 

D. All legal proceedings already instituted by or against any of such constituent districts may 
be revived and continued against such united district by an order of the court substituting the 
name of such united district for such constituent districts, and such prosearings shall then con- 
tinue accordingly. 

E. Instead of organizing a new district from such constituent districts, the court may, in its 
discretion, direct that one or more of such districts described in the petition be included in another 
of said districts, which other shall continue under its original corporate name and organization; or 
it may direct that the district or districts so absorbed shall be represented on the board of directors 
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of the original district, designating what members of the board of.directors of the original district 
shall be retired from the new board; and ‘what members representing the included district or dis~' 
tricts shall take their places; or it may direct that the included district or districts shall become 
subdistricts of the main district. 

F. In case the districts sought to be spite were organized in different iiaieabl districtia then 
the court to determine the question involved shall consist of one judge from each of the judicial 
districts in which each of the districts was organized, and ‘a majority shall be necessary to render. 
a decision. From such a decision, or from a failure to decide, any interested property owner may 
appeal to the district court of the county in which:a district was organized having the largest as- 
sessed valuation. No action under the provisions of this section shall operate to interrupt or delay 
any proceeding under this act until the questions involved are finally determined. 


History: Laws 1927, ch. 45, § 602; C.S. 1929, § 30- For scope of review of the district court, see Zamora 


602; 1941 Comp., § 77-3002; 1953 Comp., § 75-31-2. v. Village of Ruidoso. Downs, 120 N.M. 778, 907 P.2d 182 
Compiler's notes, — For the meaning of "this act", see (1995). 
the compiler's notes to 73-17-1 NMSA 1978. 
Cross references. — For procedures governing ad- ANNOTATIONS 
ministrative appeals to the district court, see Rule’ 1-074 Am. Jur, 2d, A.L.R. and C.J.S. references, — 52A 
NMRA. C.JiS. Levees:and Flood Control. § 19; 94 C.J.S. Waters 
§ 819 


73-17-3. Subdistricts. 


A. Whenever it is desired to construct improvements wholly within or partly within and partly 
without any district organized under this act, which improvements will affect only a part of said 
district, for the purpose of accomplishing such work, subdistricts may be organized upon petition 
of the owners of property, which petition shall fulfill the same requirements concerning the subdis- 
tricts as the petition outlined in Section 202 [73-14-5 NMSA 1978] of this act is required to fulfill 
concerning the organization of the main district, and shall be filed with the clerk of the district 
court and shall be accompanied by a bond as provided for in Section 203 [73-14-6 NMSA 1978] 
of this act. All proceedings relating to the organization of such subdistricts shall conform in all 
things to the provisions of this act relating to the organization of districts. — 

B. Whenever the court shall by its order duly entered of record, declare and decree such sub- 
districts to be organized, the clerk of the said court shall thereupon give notice of such order to the 
board of the district, who shall thereupon act also as the board of directors of the subdistrict. 

C. Thereafter, the proceedings in reference to the subdistrict shall in all matters conform to the 
provisions of this act, except that in the appraisal of benefits and damages for the purposes of such 
subdistricts, in the issuance of bonds, in the levying of assessments and in all other matters affect- 
ing only the subdistrict, the provisions of this act shall apply to the subdistrict as though it were 
an independent district, and it shall not, in these things, be amalgamated with the main district. 

D. The board of directors, board of appraisers, chief engineer, attorney, secretary and other of- 
ficers, agents and employes [employees] of the district shall, so far as it may be necessary, serve in 
the same capacity for such subdistrict, and contracts and agreements between the main district 
and subdistrict may be made in the same manner as contracts and agreements between two dis- 
tricts. The distribution of administration expense between the main district and subdistrict shall 
be in proportion to the interests involved, and the amount of service rendered, such division to be 
made by the board with the right of appeal to the court establishing the district. * : 

EK. This section shall not be held to prevent the organization of independent districts for local 
improvements under other laws within the limits of a district organized under this act. 


History: Laws 1927, ch. 45, § 603; C.S. 1929, § 30- ANNOTATIONS 
603; 1941 Comp., § 77-3003; 1953 Comp., § 75-31-3. 
Bracketed. inaterial i Thesbuacketed) material waa Am. Jur, 2d, A.L.R. and C.J.S. references. — 52A 
inserted by the compiler and is not part of the law. C.J.S. Levees antl Flood Control §§ 13, 19; 94 C.J.S. Waters 
Compiler's notes, — For the meaning of "this act", see § 319. 


the compiler's notes to 73-17-1 NMSA 1978:. 
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73-17-4. District protection. 


The board shall have the right to police and protect the works of the district, to prevent persons, 
vehicles or livestock from passing over the works of the district and prevent the doing of any act 
which would result in damage thereto. 


History: Laws 1927, ch. 45, § 701; C.S. 1929, § 30- 
701; 1941 Comp., § 77-3004; 1953 Comp., § 75-31-4. 


73-17-5. Prohibition of injury to survey marks |; field notes are district 
property] 


The wilful destruction; injury or removal of any bench marks, witness marks, stakes or other 
reference marks, placed by the surveyors or engineers or by contractors in constructing the works 
of the district, shall be a misdemeanor, punishable by fine not exceeding one hundred ($100) dol- 
lars. The original field notes of surveys shall be the permanent property of the district. 


History: Laws 1927, ch. 45, § 702; C.S. 1929, § 30- 
702; 1941 Comp., § 77-3005; 1953 Comp., § 75-31-5. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


73-17-6. Liability for damages. 


A. All persons and public corporations; shall be liable for damages done to works of the dis- 
trict by themselves, their agents, their employes [employees] or by their livestock. Any person 
guilty of wilful damage shall be guilty of a misdemeanor, and shall be fined not to exceed two 
hundred ($200) dollars and costs and shall be liable for all damages and costs. The board shall 
have authority to repair such damage at the expense of the person or public corporation causing 
the same. . a> 

B. In all cases declared misdemeanors by this act, any justice of the peace [magistrate] of the 
county in which the offense is committed shall have jurisdiction thereof, and upon complaint being 
made as is now required by law, may issue a warrant directed to any proper officer of his county, 
for the arrest of any person so charged with any such misdemeanor, and upon the arrest of such 
person, the justice of the peace [magistrate] before whom such person is brought for trial shall 
hear and determine the cause, and if he finds the accused guilty, shall assess the fine as prescribed 
in this act. 


History: Laws 1927, ch. 45, § 703; C.S. 1929, § 30- 
703; 1941 Comp., § 77-3006; 1953 Comp., § 75-31-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not.part of the law. 

The office of the justice of the peace was abolished by 
35-1-38 NMSA 1978, which also provided that references 
to the justice of the peace shall be construed as references 
to the magistrate court. 


Compiler's notes. — For the meaning of "this act", see 
the compiler's notes to 73-17-1 NMSA 1978. 

Cross references. — For interference with use of 
works, see 72-8-3 NMSA 1978, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood § 41. 


73-17-7. Penalty for fraud. 


The making of profit, directly or indirectly, by any officer of any district, or by any other public 
officer within the state, out of any contracts entered into by the district, or the use of any money 
belonging to the district by loaning it or otherwise using it, or by depositing the same in any man- 
ner contrary to law or by removal of any money by any such officer or by his consent, and placing 
it elsewhere than is prescribed, either by law or by the official acts of the board, for the purpose 
of profit, shall constitute a felony, and on conviction thereof shall subject such officer to imprison- 
ment in the state penitentiary for a term not exceeding two years, or a fine not exceeding five 
thousand ($5,000) dollars or both'fine and imprisonment; and ‘the officer offending shall be liable 
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personally and upon his official bond for all losses to such district, and for all profits realized by 
such unlawful use of monies. 


History: Laws 1927, ch. 45, § 704; C.S. 1929, § 30- 
704; 1941 Comp., § 77-3007; 1953 Comp., § 75-31-7. 


73-17-8. Removal of officials for cause. 


Any director or other officer of any district organized under this act may be removed for cause 
after a hearing upon a motion filed by any interested person in the original proceeding in which 
the district was organized. 


History: Laws 1927, ch. 45, § 705; C.S. 1929, § 30- ANNOTATIONS 


705; 1941 Comp., § 77-3008; 1953 Comp., § 75-31-8. 
Compiler's notes,— For the meaning of "this act", see Am. Jur, 2d, A.L.R. and C. JS. (eae — 45 Am. 


Tal “47. Jur. 2d Irrigation § 61. 
FETS COUR PIADERIAL REDS ARE Oot Hegre sna Yo 52A C.J.S Levees and Flood Control § 21; 94 C48, Wa- 


ters § 320. 


73-17-9. Remedy by mandamus. 


The performance of all duties prescribed in this act concerning the organization and administra- 
tion or operation of a district may be enforced against any officer thereof or against any person or 
public corporation-refusing to comply with any order of the board, by mandamus, at the instance 
of the said board. or of any person or public corporation interested in any way in such district,or 
proposed district. Such proceedings shall be instituted in the district court nAYENE jurisdiction of 
the original case. 


History: Laws 1927, ch. 45, § 706; C.S. 1929, § 30- Cross references. — For mandamus, see 44-2-1 to 44- 
706; 1941 Comp., § 77-3009; 1953 Comp., § 75-31-9. 2-14 NMSA 1978.. 

Compiler's notes. — For the meaning of "this act", see 
the compiler's notes to '73-17-1 NMSA 1978. 


73- 17- 10. Cooperation with United States government or other 
agencies, 


The board shall have the right and authority to enter into contracts or other arrangements 
with the United States government or any department thereof; or with the state government of 
this or other states; or with irrigation, drainage, conservation, conservancy or other improyement 
districts, in this or other states; or with persons, or public corporations; for cooperation or assis- 
tance in making surveys or investigations and reports thereon; in constructing, maintaining, using 
and operating works of the district, in acquiring, purchasing, extending, operating or maintaining 
constructed works; water supplies, water systems, irrigation or drainage works, dam and reservoir 
sites; in building dams to impound flood waters; in conserving and using the said waters for irriga- 
tion or other purposes, including the development of hydroelectric energy; in purchasing, leasing 
or acquiring land or property in adjoining states in order to secure outlets. and other needs of the 
district; and in any other manner furthering the purposes and incidental purposes of districts. — 


History: Laws 1927, ch. 45, § 801; C.S,,1929, § 30- 
801; 1941 Comp., § 77-3010; 1953 Comp., § 75-31-10. 


73-17-11, Board to secure cooperation. | 


Whenever lands owned by the federal government or, over which it has jurisdiction or control, 
shall be included in, any district, the board shall immediately upon its appointment, proceed to 
make all necessary arrangements with the proper department or agency of the government for 
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cooperating in making the contemplated improvements to the end that the said lands may prop- 
erly remain within the district, and may be charged with and bear their just share of the costs of 
the improvements. io i 


History: Laws 1927, ch. 45, § 802; C.S. 1929, § 30- 
802; 1941 Comp., § 77-3011; 1953 Comp., § 75-31-11. 


73-17-12.. Interference with state and federal ein 


Should the contemplated improvements by any district interfere with any right or property of 
the federal government or any state government and it becomes necessary to obtain permission 
and consent of such governments or any of the departments.or agents thereof, to carry out such 
improvements, the board shall enter into any compact, agreement or'contract to obtain the neces- 
sary permission and consent for the purpose of making the improvements contemplated; provided, 
however, the failure of the board to obtain such permission and consent for the district shall.not be 
taken advantage of by any property owner in any proceeding against the district and such failure 
shall only be questioned by such governments as shall have their rights interfered with. 


History: Laws 1927, ch. 45, § 803; C.S. 1929, § 30- 
803; 1941 Comp., § 77-8012; 1953 Comp., § 75-31-12. 


73-17-18. Federal [or state] appropriations. 


The board shall by proper action obtain the,money or the use thereof,.of any fund created by 
any federal or state appropriations heretofore or hereafter to be made, to which the district.may 
be entitled for discharging, fulfilling and accomplishing the blest and purposes for which such 
appropriations were made. 


"History: Laws 1927, ch. 45, § 804; C.S. 1929, § 30- Bracketed material. — The bracketed material was 
804; 1941 Comp., § 77-3013; 1953 Comp., § 75-31-13. inserted by the compiler and is not part of the law. 


73-17-14, State lands. 


A. Whenever there shall be included in any district public lands belonging to the state of New 
Mexico subject to entry or which have been entered, and for which no certificates of purchase have 
been issued, such lands are hereby made and declared to be subject to all of the provisions of this 
act to the same extent and in the same manner in which the lands of a like character held under 
private ownership are or may be subject, 

B. All notices required to be given under this act sth as soon as such notices are issued, be 
served upon the commissioner of public lands of the state of New Mexico by mailing to his office a 
copy thereof, enclosed in a sealed envelope, with postage prepaid. 

C. On all books and records of the district, the words "state lands" shall be used in the places 
therein provided for the name of,the owner of lands, but in all other respects the said books and 
records shall be kept as though the described lands were privately owned. ° 

D. Upon the confirmation of any assessment against lands of the state, that portion of the 
records relating to state lands, properly signed by the president and with the seal of the district 
thereunto affixed and attested by the signature of the secretary, shall be delivered by the secretary 
to the commissioner of public lands. It shall be the duty of the commissioner of public lands to 
receive the same asa record of the assessment of the said district against the said lands and the 
said record shall be the authority: of the commissioner. of public lands to.demand_and receive ‘the 
assessments due the district as found in the same, 

E. The commissioner of public lands shall enter on'the books of his afflon: against each descrip- 
tion of such state lands, the amounts of assessments thereon, and shall certify the same to the sec- 
retary of finance and administration, who shall draw a warrant on the state treasurer therefor, to 
be paid out of any funds in his hands not otherwise appropriated. Such warrant shall be forwarded 
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by the secretary of finance and administration to the treasurer, and shall by him be applied in 
payment of such assessments and by him be credited to the proper funds of the district. No patent 


shall issue for such lands until the amount of all such assessments with interest at seven percent 


has been paid. No public lands which were unentered at the time any assessment was levied 
against the same by any district shall be sold for such assessment. fe 


History: Laws 1927, ch. 45, § 805; C.S. 1929, § 30- 
805; 1941 Comp., § 77-3014; 1953 Comp. ‘9 s 75- 31. 14; 
Laws 1977, ch. 247, § 200. 

Compiler' s notes. — For the meaning of! ‘this act", see 
the compiler's notes to 73-17-1 NMSA 1978: 

The 1977. amendment substituted "secretary of fi- 
nance and administration" for "state auditor" in Subsec- 
tion E, and deleted "(7%)" following "seven ‘percent" in the 
next to last sentence in Subsection HE.” 


ANNOTATIONS 


Effect of section. — The section applies to state lands 
as if the state lands were held in private ownership. 1955- 
56 Op. Att'y Gen. No. 56-6383. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


‘Jur, 2d Irrigation § 60. 


52A C.J.S. Levees'and Flood Control § 17; 94 C.J.S. Wa- 
ters § 319(3), 


73-17-15. Correction of faulty notices. ft 


A. In any and every case where a notice is provided for in this act, if the court finds for any rea- 
son that due notice was not given, the court shall not thereby lose jurisdiction, and the proceeding 
in question shall not thereby be void or be abated, but the court shall in that case order due notice 
to be given, and shall continue the hearing until such time as notice shall be properly given and 
thereupon shall proceed as though notice had been properly given in the first instance. 

B. In case any particular appraisal-or appraisals, assessment or assessments, levy or levies, 
shall be held void for want of legal notice, or in case the board shall determine that any notice with 
reference to any land or lands may be faulty, then 'the board may file a motion in the original cause 
asking that the court order notice to be given to the owner of such land or lands, and the court 
shall set a time for hearing as provided in this act. And in‘case the original notice as a whole shall 
be held to be sufficient, but faulty only with reference to publication as to certain particular lands, 
in such case only the owners of and persons interested in such particular lands need be notified by 
such subsequent notice, and if the publication of any notice in any court shall be held to be defec- 
tive or not made in time, publication of the defective notice need be had only in the county in which 
the defect occurred. | 


Compiler's notes. — For the meaning of "this act", see 
the compiler's notes to 73-17-1 NMSA 1978. i 


History: Laws 1927, ch. 45, § 901; C.S. 1929, § 30- 
901; 1941 Comp., § 77-3015; 1953 Comp., § 75-31-15, 


73-17-16. Early hearings. 


All cases in which there may arise a question of the validity of the organization of a conservancy 
district, or a question of the validity of any proceedings under this act, shall be advanced as a mat- 
ter of iri aia public interest and concern, and heard in all courts at the earliest: pReCuGiole 
moment. The courts shall be open at all times for the purposes of this act. 


; mean Laws 1927, ch. 45, § 902; C.S. 1929, § 30- 
902; 1941 Comp., § 77-3016; 1953 Comp., § 75-31-16. 


Compiler's notes. — For the meaning of "this act", see 
the.compiler's notes to:'73-17-1 NMSA 1978. 


73-17-17. Appeals shall not delay proceedings. | 


A. ‘No appeal under this act shall be permitted to interrupt or delay any’action or the prosecu- 
tion of any work, except where the appellant is entitled to a jury trial under the constitution of the 
state, in which case, only so much of the work shall be interrupted or aan as would constitute 
a taking or damaging of the property of such appellant. 

B. The right of appeal from orders and decrees of said court shall shige as in civil cases, otha 
no proceeding to review an order or decree of the court, entered under the provisions of this act, 
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shall be commenced after thirty (30) days from the entry of the order or decree sought to be re- 
viewed, 

C. The board shall have the same right as property owners to invoke the farisdichon of the su- 
preme court of the state of New Mexico to review any reviewable order or decree of the court made 
in any proceeding. 

D. The failure to appeal from or seek a review of any order ¢ or decree of the court in any pro- 
ceedings, within the time specified herein, shall constitute a waiver of any irregularity in the 
proceedings, and the remedies provided herein shall exclude all other remedies except as herein 
provided. 


History: Laws 1927, ch. 45, § 903; C.S. 1929, § 30- Effect of present limitation. — The supreme court 


903; 1941 Comp., § 77-3017; 1953 Comp. + § 75-31-17. had no jurisdiction where the appeal was not taken within 
Compiler's notes. — For the meaning of "this act", see the thirty days prescribed by this section. Albuquer- 
the compiler's notes to 73-17-1 NMSA 1978. que Gun Club v. Middle Rio Grande Conservancy Dist., 
Cross references, — For Rules of Appellate Proce- 1937-NMSC-092, 42 N.M. 8, 74 P.2d 67. 
dure, see 12-101 NMRA. Provisions governing right of appeal. — Right of 
. appeal from judgment awarding damages under the Con- 
ANNOTATIONS servancy Act (Laws 1927, ch. 45) is controlled by that stat- 
Constituti lity of f limitati ipetonad ute and not by the general statute covering appeals from 
ts © salakatan ct ie £1923 (Laws 1923, ey de the district court. Albuquerque Gun Club v. Middle Rio 
unconstitutional because of the provisions of Section 903 Q te Conservancy Dist., 1937-NMSC-092, 42 N.M. 8, 74 


thereof restricting time for appeal and providing that 
same should not delay proceedings except where appel- Am. Jur. 2d, A.L.R, and 0wJ.8. references. — 2 Am. 


lant was entitled to.a jury trial under the Constitution. Jur. 2d Administrative Law § 600 et seq. 
In re Proposed Middle Rio Grande Conservancy Dist., 73A C.J.S, Public Administrative Law and Procedure 
1925-NMSC-058, 31 N.M. 188, 242 P:683. « 8§ 172 to 201. 


73-17-18. Remedy for injury by a district. 


In case any person or public corporation, within or without any district organized under this act, 
may be injuriously afected [affected] with respect to property rights in any manner whatsoever 
by any act performed by any official or agent of such district, or by the execution, maintenance or 
operation of the official plan, and in case no other method of relief is offered under this act, the 
remedy shall be as follows: 

A. the person or public corporation seeking relief shall petition the court before which said dis- 
trict was organized for an appraisal of damages sufficient to compensate for such injuries; 

B. the court shall thereupon direct the board of appraisers of the district to appraise said dam- 
ages and injuries, and to make a report to the court on or r before the time named in the order of 
the court; 

C. upon the filing of such report, the court shall cause notice to be given to the petitioner and 
to the board of the district, of'a hearing on said report. At the time of such hearing, the court shall 
consider said report of the appraisers, and may ratify said report or amend it as the court may 
deem equitable, or, may return it to the said appraisers and require them to prepare a new report; 

D. upon the filing of an order of the court approving said report of the appraisers, with such 
modifications as it may have made, said order shall constitute a final adjudication of the matter, 
unless it shall be appealed from in the manner hereinafter provided, within twenty (20) days; 

E. appeal from said order to a jury may be had as hereinbefore provided in case of condemna- 
tion proceedings, by the petitioners, by the board of the district or by any person or public corpora- 
tion adversely affected by the report. of the board of appraisers; 

F. no damages shall be allowed under this section which would not otherwise be allowed in 
law; provided, however, that nothing in this section shall be construed to deprive any person or 
public corporation of the remedy of injunction in the case of prospective irreparable injury. 


History: Laws 1927, ch. 45, § 904; C.S. 1929, § 30- ANNOTATIONS 
; og 8 * H ° § -l 'e 
OBracketed meteviol. The brackergd material vas -_-Legislative intent, — Legislature intended that the 


inserted by the compiler and is not part of the law. statutory remedy for, injury, by conservancy districts 
Compiler's notes. — For the meaning of "this act", see should apply to actions in nature of condemnation pro- 
the compiler's notes to 73-17-1 NMSA 1978. ceedings for the taking of private property for public 
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use. Zamora v: Middle Rio Grande Conservancy Dist., 
1940-NMSC-030, 44 N.M. 364, 102 P.2d 673. 

Reference of appeal provision. — Provision of this 
section for appeal to jury as in case of condemnation 
proceedings has reference to statutory provision for con- 
demnation under general law, Section 73-14-42 NMSA 
1978. Zamora v. Middle Rio Grande Conservancy Dist., 
1940-NMSC-030, 44 N.M. 364, 102 P.2d 673. 

Scope of damages. — Provision of Conservancy Act 
(Laws 1927, ch. 45), pertaining to appraisals of damages, 
has reference to damages to property in the sense em- 
ployed in eminent domain proceedings. Zamora v. Middle 
Rio Grande Conservancy Dist., 1940-NMSC-0380, 44 N.M. 
364, 102 P.2d 673. 

Duty of court to direct appraisal. — Under this sec- 
tion, upon plaintiffs' filing their petition, the court had a 
duty to direct the appraisers to appraise the damages and 
injuries to plaintiffs’ properties. Wells v. Arch Hurley Con- 
servancy Dist., 1976-NMCA-082, 89 N.M. 516, 554 P.2d 678. 

Expiration of appraisal board no defense. — 
Claim that the term of office of the board of appraisers 
of conservancy district had expired and that the district 
had no appraisers or board of appraisers was not a de- 
fense to property-owner's action for assessment and dam- 
ages. Zamora v. Middle Rio Grande Conservancy Dist., 
1940-NMSC-030, 44 N.M., 364, 102 P.2d 673, 

Time for taking appeal under this section may 
not be extended. Albuquerque Gun Club.v. Middle Rio 
Grande Conservancy Dist., 19837-NMSC-092, 42 N.M. 8, 74 
P.2d 67. 

Scope of Subsection D. — Subsection D applies to 
proceedings in eminent domain brought by defendant 
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landowners, and isnot applicable to proceedings initiated 
by plaintiff landowners under this section. Wells v. Arch 
Hurley Conservancy Dist., ote 082, 89 N.M. 516, 
554 P.2d 678. 

Transformation of cause of action prohibited. — 
Defendant conservancy district, which was dissatisfied. 
with damages awarded plaintiffs after appraisals were 
made, pursuant to this section, were entitled only to a 
trial on assessment of damages to plaintiffs' property and. 
could not transform plaintiffs’ petition and the appraisals 
made into an eminent domain proceeding. Wells v. Arch 
Hurley Conservancy Dist., 1976-NMCA-082, 89 N.M. 516,. 
554 P.2d 678. 

Compensation provisions not substitute for con- 
demnation proceedings. — Provision of this section 
pertaining to ascertainment of the amount of compen- 
sation for lands taken and damaged to be arrived at by 
the board of appraisers is not a substitute for condemna- 
tion proceedings referred to in Section 73-14-42 NMSA 
1978. Zamora v. Middle Rio Grande Conservancy Dist., 
1940-NMSC-030, 44 N.M, 364, 102 P.2d 673. 

Section 73-17-18 NMSA 1978 is not a substitute for 
condemnation proceedings referred to in Section 73-14- 
42, NMSA 1978. Under Section 73-17-18 NMSA 1978, the 
plaintiffs initiate their claims for damages with a petition, 
while under eminent domain proceedings the defendant 
initiates its claims for condemnation of plaintiffs' property. 
Wells v. Areh Hurley Conservancy Dist., 1976-NMCA-082, 
89 N.M. 516, 554 P.2d'678. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity of irrigation district for damages, 69 A.L.R. 1231, 160 
A.L.R. 1165. 


73-17-19. Short forms and abbreviations. 
A. In any order of the court the words "the court now here finds that it hath jurisdiction of the 


parties to and of the subject matter of this proceeding," shall be equivalent to a finding of existence 
of each jurisdictional fact necessary to confer plenary jurisdiction upon the court and necessary 
from the proper signing and filing of the initial petitions to the date of the order to meet every le- 
gal requirement imposed by this act. _ | , 

B. No other or further evidence of the legal hypothecation of the proceeds of any special assess- 
ment levied hereunder, for the payment of bonds or warrants issued pursuant to this act shall be 
required than the passage of a resolution by the board of directors and the issuance of bonds or 
warrants in accordance therewith. 

C. Inthe preparation of any assessment or appraisal record the usual abbreviations employed 
by engineers, surveyors and abstracters may be used. 

D. Where properly to describe any parcel of land, it would be necessary to use a long descrip- 
tion, the appraisers after locating the land generally, may refer to the book and page of the public 
record of any instrument in which the land is described, or they may utilize plat numbers or other 
designations that may be established by the chief engineer in district surveys, copies of which sur- 
veys shall be received and filed in the office of the county clerk in the county or counties in which 
the lands are situated, which reference shall be sufficient for all the purposes of this act to identify 
the land described in the records so referred to. 

EK. It shall not be necessary, in any notice required to be published by this act, to specify the 
names of the owners of the lands or property of the persons interested therein; but any such notice 
may be addressed "To All Persons and Public Corporations Interested" with like effect as though 
such notice named by name every owner of any lands or property within the territory specified in 
the notice and every person interested therein and every Henos actual or inchoate. 


History: Laws 1927, ch. 45, § 905; C.S. 1929, § 30- Cross references. — For "ened see? 73- 11. 24 NMSA 
905; 1941 Comp., § 77-3019; 1953 Comp., § 75-31-19. — 1978. 

Compiler's notes, — For the meaning of "this act", see 
the compiler's notes to 73-17-1 NMSA 1978. 
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This act being necessary to secure and preserve the public health, safety, convenience and wel- 
fare, and being necessary for the prevention of great loss of life, and for the security of public and 
private property from floods and other uncontrolled waters, it shall be liberally construed to effect 


the purposes of this.act. 


History: Laws 1927, ch. 45, § 906; C.S. 1929, § 30- 
906; 1941 Comp., § 77-3020; 1953 Comp., § 75-31-20. 

Compiler's notes. — For the meaning of "this act", see 
the compiler's notes to 73-17-1 NMSA 1978. 


ANNOTATIONS 
Absence of provisions reposing management in 
property-owners not unconstitutional. — The ab- 


sence of provisions reposing the management of the con- 
servancy district in the property-owners does not violate 


any constitutional provision. This is a general law (Laws 
1927, ch. 45) and not special or class legislation. Gutierrez 
v. Middle Rio Grande Conservancy Dist., 1929-NMSC-071, 
34.N.M. 346, 282 P. 1, cert. denied, 280 U.S. 610, 50 S. Ct. 
158, 74 L. Ed. 653 (1930). 

Raising of constitutional questions. — Ques- 
tions involving the constitutionality of the act (Laws 
1927, ch. 45) cannot be considered unless raised in the 
court below. Cater v. Sunshine Valley Conservancy Dist., 
1928-NMSC-061, 33 N.M. 583, 274 P. 52. 


73-17-21. Prescription and adverse possession. 


The rights of the district to the waters of the district, or the use thereof, or the land within the 
district and property owned by it shall not be lost by the district by prescription or by adverse pos- 


session, or for nonuse of the waters. 


History: Laws 1927, ch. 45, § 908; C.S. 1929, § 30- 
908; 1941 Comp., § 77-3021; 1953 Comp., § 75-31-21. 


ANNOTATIONS 


District may not lose priority rights over other 
users by nonuse. — In a prior appropriation system, 
the right to use a certain quantity of water is inextri- 
cably linked to the priority date of that right; therefore 
the section precludes a claim of abandonment of a con- 
servancy district's priority rights over other users of the 
same stream by reason of nonuse. City of Raton v. Vermejo 


73-17-22. Property, title, tax exempt. 


Conservancy Dist., 1984-NMSC-037, 101 N.M. 95, 678 
P.2d 1170. 

Section does not deny equal protection. — The 
legislature's distinction between conservancy districts 
and other appropriators, with respect to the loss of wa- 
ter rights through nonuse, is neither unreasonable nor 
arbitrary and thus this section does not deny equal 
protection. City of Raton v. Vermejo Conservancy Dist., 
1984-NMSC-037, 101 N.M. 95, 678 P.2d 1170. 

Law reviews. — For article, "Possible Solutions: Policy 
Tools to Achieve Flexibility to Meet New Conditions, Pre- 
liminary Thoughts for Coping with Future Droughts," see 
39 Nat. Resources J. 175 (1999). 


Title to all rights and property acquired by any district, shall immediately and by operation of 
law, vest in such district in its corporate name; such property shall be held for the uses and pur- 
poses of the district, and shall be exempt from all taxation. 


History: Laws 1927, ch. 45, § 909; C.S. 1929, § 30- 
909; 1941 Comp., § 77-3022; 1953 Comp., § 75-31-22. 


Cross references. — For tax exemptions, see N.M. 
Const., art. VIII, § 3. 


73-17-23. Saving clause and repeals. 


A. The purposes and powers herein'contained and provided for are hereby granted to and con- 
ferred upon conservancy districts heretofore organized under the provisions of Chapter 140 of the 
Laws of New Mexico of 1923 and all the provisions hereof shall be held applicable in the manner 
herein prescribed, to such conservancy districts heretofore organized under said Chapter 140 of 
the Laws of New Mexico of 1923 and all acts and proceedings done or had, and obligations incurred 
by any such conservancy district or its directors or officers under and pursuant to the provisions of 
the aforesaid act are hereby ratified and confirmed. 

B. Chapter 140 of the Laws of New Mexico of 1923, entitled "An act to provide for the organi- 
zation of conservancy districts for the purpose of cooperating with the government of the United 
States under the terms of the federal reclamation law and other federal laws, and to define the 
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purposes and powers thereof," is hereby repealed; but such repeal shall not invalidate any act or 
proceeding theretofore done under said act; provided, however, that the continuity and status of 
any district organized under the provisions of said Chapter 140 of the Laws of New Mexico of 1923, 
shall be unaffected by the repeal of said Chapter 140, and such district shall, after this act is in full 
force and effect, continue to exist under and be governed by the provisions of this act. 

C. All other acts or parts of acts conflicting in any way with any of the provisions of this act, 
in regard to improvements of the character contemplated by this act, or regulating or limiting the 
power of taxation or assessment or otherwise interfering with the execution of this act according 
to its terms, are hereby declared inoperative and ineffective as to this act, as completely as.if they 
did not exist, but all such acts and parts of acts shall not in any way be otherwise affected by this 
act. 


History: Laws 1927, ch. 45, § 910; C.S. 1929, § 30- For the federal reclamation law, referred to in this sec- 

910; 1941 Comp., § 77-3023; 1953 Comp., § 75-31-23. tion, see 43 U.S.C, § 371 et seq. 
Compiler's notes. — For the meaning of "this act", see 

the compiler's notes to 73-17-1 NMSA 1978. 


73-17-24. Forms. 


The following forms illustrate the character of the procedure contemplated by this act; and if 
substantially complied with (with changes to meet particular requirements), shall be held to meet 
the requirements of this act. 


FORM I "i : 
In the district court of the judicial district of the state of New Mexico. 
In the matter of conservancy district. 


NOTICE OF HEARING ON PETITION 


To all persons and public corporations interested: 
Public notice is hereby given: . 
1.° That on the day of , 19___, pursuant to the provisions of the Conservancy 
Act of New Mexico, there was filed in the office of the clerk of the district court sitting in and for 
county, New Mexico, the petition of and others for the establishment of 
a conservancy district to be known as conservancy district. 


(Here insert the purpose.) 


2. That the lands sought to be included in said district comprise lands in _ of 8 end 
counties, New Mexico, described substantially as follows: ° e 


(Here insert description.) 


3. That a public hearing on said petition will be had in said court on the day 
of , 19__,, at the hour of o'clock ___m., by the district court sitting in and for 
county, at the courthouse in the city county of pa ew 

Mexico. . 


All persons and public corporations owning or interested in real estate and anes chee 
within the territory hereinbefore described will be given the wanted OS to be heard at the time 
and place above ee ig 

Dated at , New Mexico, the Glaivo ud ay off 8 bay ) 19. 


Clerk of the district court of the 
judicial district of the state of New Mexico, within and for the county Oli 
By 


Deputy. 
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FORM II 
FINDING ON HEARING 
In the district court sitting in and for county, New Mexico. 
In the matter of conservancy district: 
FINDINGS AN D DECREE ON HEARING 
On this day of ‘ ea this cause coming on for hearing upon the peti- 
tion of and others, for the organization of a conservancy district under the Conser- 


vancy Act of the state of New Mexico, the court after a full hearing, now here finds: 
1. That said petition had been signed and presented in full conformity with the Conservancy Act 
of New Mexico. 
2. That the allegations of said petition are true. 
3. That no protesting petition has been filed (or if filed has been dismissed). 
4, That this court had jurisdiction of the parties to, and the subject matter of, this proceeding. 
5. That the purposes for which said district is established are: 


(Insert the purposes, e.g., a system of flood prevention.) 


6. That the public safety, health, convenience and welfare will be promoted by the organization 
of a conservancy district substantially as prayed in said petition; and that a public necessity exists 
for the construction of the proposed work. 

7. That the territory to be included in the proposed district and the boundaries of said district 
are as follows: 


(Here insert boundaries of district.) 


8. That the said territory last above described should be constituted and created a conservancy 
district under the Conservancy Act of New Mexico, under,the corporate name of con- 
servancy district. 

Wherefore, it is by the court ordered, adjudged and decreed: 

That the territory as above described be and the same hereby is constituted and created 
a conservancy district under the Conservancy Act of New Mexico under the corporate name of 


conservancy district, with its office or principal place of business at in 

county, New Mexico. (If directors are appointed at the same time.) The following per- 
sons are hereby appointed directors of said conservancy district: for the term of six 
years, for the term of six years, for the term of six years, 


for the term of six years, for the term of six years, who are hereby directed to qualify 
and proceed according to law.. | 
9. For consideration of other matters herein, this cause is retained on the docket of this court. 
Dated at ' , New Mexico, the _ day of cas hc Se 


, Judge. 


FORM III 
NOTICE Te PROPERTY OWN ERS TO PAY ASSESSMENTS 
~ conservancy district” 


To all persons and a gigocoaaee oo israel 
Public notice is hereby: given: 


1. That on the _ day af ,19___, the board of directors of 
conservancy district duly levied for the amount af the construction fund of said district, an as- 
sessment upon all the property in said district in the aggregate sum of ‘dollars, 


($ _._),,and has caused the same to be extended upon the construction fund assessment record 
of said district, and that said record is now in the hands of the treasurer of the said district for 
collection. 
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2. That the entire assessment against any parcel of land or other property may be paid to the 


said treasurer of the district at any time on or prior to , 19___, without costs and 
without interest. 
3. That as soon after the day of , 19__, as conveniently may be, the 


board of directors of said district will divide the uncollected portion of said assessment into con- 
venient installments and will issue bonds bearing interest not exceeding six percent per annum 
in anticipation of the collection of the several installments of said assessment, pursuant to the 
Conservancy Act of New Mexico. 


Dated at ___, New Mexico, the | day of Oi i naan 
President. 
(SEAL) 3 
Attest: 
Secretary. — 
_,, FORMIV 
BONDS AND COUPONS 
(Form of bond) 

No. $ 


United States of America, state of New Mexico. 
conservancy district. 


CONSERVANCY BOND 

Know all men by these presents, that _______—_—_— conservancy district, a legally organized 
conservancy district of the state of New Mexico, acknowledges itself to owe and for value received, 
hereby promises to pay to the bearer ___—————S—SCs oars, on the firstdayof_.-§. == i dC, 
with interest thereon from the date hereof until paid at the rate of ==" percent per an- 
num, payable , 19___, and semiannually thereafter on the first day of 
and of in bach year oti presentation and surrender of the annexed interest eoaperts 
as they severally become due. Both the principal of and the interest on this bond are hereby made 
payable in lawful money of the United States of America at_ = and — 

This bond is one of a series of bonds issued by conservancy district for the purpose 
of paying the cost of constructing a system for flood prevention (or for other words [works]) for 
said district, and in anticipation of the collection of the several installments of an assessment duly 
levied upon lands and other property within said district and benefited by said improvement in 
strict compliance with the Conservancy Act of New Mexico, and pursuant to an order of the board 
of directors of said district, duly made and entered of record. 

And it is hereby certified and recited that all acts, conditions and things required to be done in 
locating and establishing said district and in equalizing appraisals of benefits and in levying as- 
sessments against lands benefited thereby, and in authorizing, executing and issuing this bond, 
have been legally had, done and performed in due form of law; that the total amount of bonds is- 
sued by said district does not exceed ninety (90) percent of the assessments so levied and unpaid 
at the time said bonds are issued, and does not exceed ‘any legal limitation imposed by law. 

And for the performance of all the covenants and stipulations of this bond and of the duties 
imposed. by law upon said district for the collection of the principal of and the interest upon said 
assessment and the application thereof to the payment of this bond and the interest thereon, and 
for the levying of-such other and further assessments as are authorized by law and as may be 
required for the prompt payment of this bond and the interest thereon, the full faith, credit and 
resources of conservancy district are hereby irrevocably pledged. 

In testimony whereof, the board of directors of conservancy district has caused this 
bond to be signed by its president and sealed with the corporate seal of said district, attested by its 
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secretary, and has caused the coupons hereto annexed to be executed by the facsimile signature of 


its treasurer as of the __.. day of | fie 

President. 
(SEAL) 

Attest: 
Secretary. 
$ ' 
FORM V 

In the district court of the judicial district of the state of New Mexico. 
In the matter of conservancy district. 


NOTICE OF ENLARGEMENT OF DISTRICT 


To all persons and public corporations interested: 
Public notice is hereby given: 


1. That heretofore on the day of 0, /19... ; the district court sitting in 
and for county, New Mexico, duly entered a final order and decree constituting and 
creating _. conservancy district and appointing a board of directors therefor. 


2. That thereafter this court duly appointed 


to be the board of appraisers; for said district. That said board of appraisers, on the 

day of : , 19__, filed its report recommending that the following lands 
and other property not originally included in the district be added thereto. (Here describe gener- 
ally the lands which the report of the board of appraisers recommends soul be added to the 
district.) 


3. That on , the day of ,19___, (or soon thoreaftel as the convenience 
of the court will permit), at the courthouse in the city of county of )New 
Mexico, the district court sitting in and for county, New Mexico, will hear all persons 
and public corporations who are owners of or interested in the property described in this notice 
upon the question whether said lands should be added to and included in said con- 
servancy district. 

Dated at , New Mexico, the day of Hg 19> 


Clerk of the district court of the 
judicial district of the state of New Mexico, within and for the county of 


By 
Deputy. 
FORM VI 
STATE OF NEW MEXICO 
CONSERVAN CY DISTRICT 
CON SERVAN CY APPRAISAL RECORD 
COUNTY 
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FORM VII : 
In the district court of the judicial district of the state of New Mexico. 
In the matter of conservancy district. 


NOTICE OF HEARINGS ON APPRAISALS 


To all persons and public corporations interested: 
Public notice is hereby given: 
1. That heretofore on the day of , 19___, the district court sitting in 


and for county, New Mexico, duly entered an order and decree, constituting and cre- 
ating conservancy district, and appointing a board of directors therefor. 


2. That thereafter this court duly appointed 


the board of appraisers for said district. That said board of appraisers’on the day of 
, 19__, filed its appraisal of benefits and damages. The land and other property af- 
fected by such appraisal is described as follows: 


(Here insert general description of land appraised.) 


We 


(It will be sufficient to state: "all land lying in the ward of the city of ——-- -- 

r "all land abutting on street in the city of , or “all land lying 

west of river and east of railroad in section , township 
range ,' or any general description pointing out the lands javoleee 

The said appraisal of benefits and damages and of land to be taken is now on file in the office of 
the clerk of this court. 

3. All public corporations and all persons, owners of or interested in the property described in 
said report, whether as benefited property or as property taken or damaged (whether said taken or 
damaged property lies within or without said district), desiring to contest the appraisals as made 
and returned by the board of appraisers, must file their objections in said court on or before the 

day of , 19.._, and a hearing on said appraisal will be held in this court 
on the day of ,19___, at the hour of o'clock, __m., at the 
courthouse in the city of , county of , New Mexico, at which time an op- 
portunity will be afforded all objectors to be heard upon their several objections. 
Dated at , New Mexico, the day of pilD. +6 


Clerk of the district court of the 


judicial district of the state of New Mexico, within and for the county of 


By 
Deputy. 


FORM VIII 
CERTIFICATE OF LEVY OF ASSESSMENTS FOR CONSTRUCTION 
FUND ASSESSMENT RECORD. 


State of New Mexico, county of 

To the assessor of county, New Mexico. 

This is to certify that by virtue and under the authority of the Conservancy Act of New Mexico, 
the board of directors of conservancy district has levied the sum of dol- 
lars ($ ), for the account of the construction fund of said district, which said assessment 
bears interest as provided by law and is payable as set forth i in the construction fund assessment 
record to which this certificate is appended. 
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The assessments above specified shall be assessed, collectible and payable in the sums therein 
specified at the time that the state and county taxes are due and collectible, and you are directed 
and ordered to make and enter such assessments upon the tax rolls of the county at the time that 
the state and county taxes are assessed and entered against the same property and the construc- 
tion fund assessment record to which this certificate is appended shall be your authority to make 
such assessment. 

Witness the signature of the president of said district, attested by the seal thereof, and the sig- 


nature of the secretary, this day of ape aay 
President. 

(SEAL) 

Attest: , Secretary. 

The construction fund assessment record shall be in substantially the following form: 
No. 

CONSTRUCTION FUND ASSESSMENT RECORD 
OF 
CONSERVANCY DISTRICT, 
COUNTY. 
FORM IX 


CERTIFICATE OF LEVY OF ASSESSMENTS. FOR 
MAINTENANCE FUND ASSESSMENT RECORD 


State of New Mexico ) Ss. 
County of ) 

To the assessor county, New Mexico. 

This is to certify that by virtue and under the authority of the 5 oe Act of New Mexico, 
the board of directors of conservancy district has levied the sum of dol- 
lars ($ ), for the account of the maintenance fund for the year 19_ _ 


The amounts of said levies upon the several parcels of land and other property upon which the 
same are imposed are set forth in the maintenance fund assessment record to which this certifi- 
cate is appended. 

The said assessments set forth in the rpeititenanes fund assessment record, to which this cer- 
tificate is appended, shall be assessed, collectible and payable for the present year in the sums 
therein specified at the time that the state and county taxes are due and collectible, and you are 
directed and ordered to make and enter such assessments upon the tax rolls of the county at the 
time that the state and county taxes are assessed and entered against the same property and the 
maintenance fund assessment record to which this certificate is appended shall be your authority 
to make such assessment. | 

Witness the signature of the president of the district attested by the seal thereof, and the signa- 


ture of its secretary this day of fin og 
President. 

(SEAL) 

Attest: , secretary. 

The maintenance fund assessment Sora shall be in substantially the following form: 

Maintenance fund assessment record of conservancy district, county 
for the year ; a | 
(Due in the year , at the same times general taxes are due.) 
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History: Laws 1927, ch. 45, § 1001;:C.S, 1929, § 30- 
1001; 1941 Comp., § 77-3024; 1953 Comp., § 75-31-24. 


Compiler’ s notes. — For the meaning of "this act", see 


the compiler's notes to 73-17-1 NMSA 1978. 


Cross references. — For publication of notice of Fonrt 


ing, see 73-14-7 NMSA 1978. 
For declaration of organization by court, see 73-14-13 
NMSA 1978. 


For publication of notice for Form V, see'73-15-4 NMSA | 


1978, 

For appraiser's report, see 73-15-5 NMSA 1978. 

For notice of hearing on appraisals, see 73-15-6 NMSA 
1978. 

For construction fund assessment record, see 73-16-4 
NMSA 1978. 

For notice to pay assessments, see 73-16-6 NMSA 1978. 

For conservancy bonds, see 73-16-7 NMSA 1978. 

For maintenance fund assessment record, see 73-16-10 
NMSA 1978. 


SPECIAL DISTRICTS 


73-18-1 


.For short forms and abbreviations, see 73-17-19 NMSA 
1978. b Ans 


ANNOTATIONS: 


Where finding of benefit conforms to statutory 
provisions. — Where a petition filed with the :conser- 
vancy court specifically alleges the property of the pro- 
posed district will be benefited by the accomplishment 
of any one of certain purposes and at the conclusion of 
the hearing, the conservancy court found the allegation. 
of the petition to be true, as alleged, this finding conforms 
to suggested statutory formula in Form II. In re Sandia 


. Conservancy Dist., 19538-NMSC-056, 57 N.M,. 413, 259 


P.2d 577. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52A 
C.J.S. Levees and Flood Control § 18; 94 C.J.S. Waters 
$$ 319(2), 319(3), 324, 334. 


ARTICLE 18° 


Conservancy Districts; Reclamation Contracts 


Sec. 

73-18-1. Definition of terms. 

73-18-2. Additional powers; duties of board; contract in- 
debtedness a general obligation. 

73-18-3. Contract procedure inapplicable. * 

73-18-4. Plan of works. . 

73-18-5. When certain provisions to apply; general obli- 
gation, 

73-18-6. Classification of real property. 

73-18-6.1. Reclassification of property in certain dis- 
tricts. 

73-18-7.. Apportionment. 

73-18-7.1. Assessment; modification; casas districts. . ; 

73-18-8. Assessments; appeals. 

73-18-8.1. Assessments; appeals; certain districts. 

73-18-9. District treasurer; county treasurers; ‘assessors; 
duties; accounts; collection and disposition 
of assessments. 

73-18-9.1. County treasurers; district treasurers; certain 
districts; collection ‘and disposition of as- 
sessments, 

73-18-10. Lien of assessments. 

73-18-11. State lands; public lands. 

73-18-12. Land disposal contracts authorized. 

73-18-13. Water applications. 

78-18-14. Tolls and charges; advance payment; omitted 
property. 

73-18-15. Distribution of water supply. 

73-18-16. Use of district funds to pay contract indebtedness. 

73-18-17. Removal of structures; passing equipment 
through bridge or grade and other powers. 


73-18-1. Definition of terms. 


Sec. 

73-18-18, Cumulative rights and remedies. 

73-18-19. Change in organization or boundaries of district. 
73-18-20. Proceedings to determine validity. 

73-18-21. Contracts validated. 

73-18-22. Scope of act. 

73-18-23. Repeal. 

73-18-24, Designation of act. 

73-18-25. Conservancy districts to which act applies. 
73-18-26. Division of district into election precincts. 


73-18-27. Elections. 


73-18-28.) Director-at-large and municipal director; qual- 
ified elector list. 

73-18-29, Conservancy district board; how constituted. 

73-18-30. Qualifications of electors. 

73-18-31. Ownership. 

73-18-32. Voting rights. 

73-18-33, Qualifications of directors. 

73-18-34. Becoming a candidate for director. 

73-18-35.' Term of office for director. 

73-18-36. Compensation of directors, 

73-18-37. Repealed. 

73-18-38. Repealed. 

73-18-39. Repealed. 

73-18-40... Repealed. 

73-18-41. Application of Local Election Act. 

73-18-42. File of county clerk. 


73-18-43. Penalties. 


Except when otherwise specified, as used in this act: 


A. the term "Conservancy Act" means the Conservancy Act of New Mexico, Chapter 45, Session 
Laws of 1927 (being Chapter 30, New Mexico Statutes Annotated, 1929 Compilation), as amended 
by Chapter 50, Session Laws of 1931, Chapter 80, Session Laws of 1933 and Chapter 37 and 
Chapter 150, Session Laws of 1935 (being Chapter 30, New Mexico Supplement, 1938), and any 
subsequent amendment thereof; 
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B. the term"reclamation law" means the act of congress approved'June 17, 1902, 32 Statutes 
at Large 388, and acts amendatory thereof or supplementary thereto; 

C. the term "district" means a conservancy district heretofore organized or existing under the 
provisions of the Conservancy Act; 

D.. the term "United States" means the United States of America; 

K.. the term "reclamation contract" means any contract. between a district and: the United 
States under the provisions of the reclamation law for any of the purposes set forth in Section 2 
[73-18-2 NMSA 1978] hereof; 

F. the term "contracting district" means any district which heretofore or hereafter shall have 
entered into a reclamation contract; | 

G. the terms "contract indebtedness" and "contract obligation" mean respectively any indebt- 
edness or obligation undertaken by a district in a reclamation contract; 

H. :the terms "district lands" or "district real property" mean any real property within the 
boundaries of a district; 08 

Iyothe term "board" meansithe board of directors of a district. 


History: Laws 1939, ch, 148, § 1; 1941 Comp., § 77- Laws 1927, ch: 45 enacted the Conservancy Act of New 


3101; 1953 Comp., § 75-32-1. Mexico, the provisions of which are presently compiled 
Compiler's notes. — Laws 1931, ch. 50 was compiled as 73-14-1 to 73-14-9, 73-14-16, 73-14-17, 73-14-83 to 738- 
as 73-16-41 to 73-16-49 NMSA 1978. 14-48, 73-15-1 to 73-15-15, 73-16-1 to 73-16-4, 73-16-6 to 
Laws! 1933, ch. 80, ‘amended. 73-14-38 and. 75-14-17 73-16-29 and 73-17-1 to 73- 17-24 NMSA 1978. See also 
NMSA 1978. 73-14-1 NMSA 1978 and note, 
.. Laws: 1935, chiii150 was superseded. Be! compiler's For the reclamation law, which includes the act of con- 
bien to 73-16-50 NMSA 1978. gress of June 17, 1902 and all acts amendatory thereof 
|The words "this act" refer to Laws 1939, ch. 148, com- and supplemental thereto, see 43 U.S.C. § 371 et seq. » 
piled as'73-18-1 to 73-18-6, 73-18-7, 73-18-8 and73-18-9 
to 73-18-24 NMSA 1978. "This act" may be referred to as ANNOTATIONS 
"The Conservancy District-Reclamation Contract Act", 73- Am. Jur, 2d, A.L.R. and C.J.S. references, — 52A 
18-24 NMSAnl 978, | C.J.8. Levees and Flood Control § 24; 94 C.J.S. Waters 
§ 316. 


73- 18-2. Rea setae powers; duties of board; contract ah kes aimee. a 
| general obligation. 


A. Any district, in addition to all other powers heretofore conferred by law upon districts; is 
empowered. to cooperate with the United States under the reclamation law and in the exercise 
of such power may enter into a reclamation contract or contracts for the purpose of the construc- 
tion of irrigation works, including ancillary works and drainage works to maintain the irrigabil- 
ity of lands within any such district; for the purchase, extension, operation or maintenance of 
constructed works; for the assumption as principal or guarantor of indebtedness to the United 
States on account of the cost, of construction or operation and maintenance of irrigation, drainage 
and ancillary works; for rental of water or otherwise securing a water supply for. district lands; 
for acceptance of appointment or designation of the district as fiscal agent of the United States 
to make.collections of monies for or on behalf of the United States in connection with any federal 
reclamation project, or for all or any oneior more of said purposes; and all payments to become due 
to the United States under any reclamation contract heretofore or hereafter entered into between 
a district and the United States shall be paid by revenue derived from an annual assessment upon 
the real property of the district'and all the real property in the district shall be and remain liable 
to be assessed for such payments until fully made. It shall be the duty of the board of a contracting 
district, notwithstanding any other provision of the Conservancy Act, to make and ‘establish all 
levies, assessments, tolls or charges to meet’each year the contract indebtedness and obligation as 
the same may be provided for in any reclamation contract heretofore or hereafter entered into by 
a contracting district and to do any and all acts necessary to carry out the provisions of any such 
reclamation contract. 

B. A contracting district: 
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(1) may convey to the United States land or water rights. or any interest therein, either 
without monetary consideration therefor or in partial consideration of the privileges derived from 
a reclamation contract or for other consideration; 

(2) may, and if so agreed in a reclamation contract shall, withhold water from lands which 
under the terms of the reclamation law, a reclamation contract or rules and regulations thereun- 
der are not entitled to receive water, and from water users or the lands of water users delinquent 
in the payment of any assessment, toll, rental or other charge, but this remedy shall be in addition 
to all other remedies available for the enforcement of a reclamation contract or collection of assess- 
ments, tolls, rentals or other charges; and 

(3) may accept the provisions of any exishiits or future act of congress applicable:to such 
district. 

C, The board of directors of any contracting district is hereby vested with all powers necessary 
and requisite for the accomplishment of the purposes for which the district is organized and for 
which the reclamation contract has been entered into by the district, and capable of being del- 
egated to it by the legislature of the state of New Mexico; and no enumeration of particular powers 
- in the Conservancy Act or in this act granted shall be construed to impair any general grant of 
power herein contained, nor to limit any such grant to power or powers of the same class « or rolasses 
as those so enumerated. 


History: Laws 1939, ch. 148, § 2; 1941 Comp., § 77- Middle Rio Grande Conservancy Dist.,; 1953-NMSC-035, 


3102; 1953 Comp., § 75-32-2. 57 N.M. 287, 258 P.2d 391. 
Effective dates. — Laws 1939, ch. 148, contained no Making secretary of interior final arbiter not il- 
effective date provision, but was enacted at a session isi i 
which adjourned on March 11, 1939. See N.M. Const., art. the secretary of interior the final arbiter of disputed facts 
IV, § 23. is improvident, but it is not illegal. Middle Rio-Grande 
Compiler's notes. For the meaning of "this act" Water Users: Ass'n v. Middle Rio Grande Conservancy 
and "Conservancy Act", see the compiler's notes to 73-18-1 Dist., 1953-NMSC-035,.57 N.M. 287, 258 P.2d 391. 
NMSA 1978. Reclamation contract does not lack mutuality al- 
For the reclamation law, which includes the act of con- though the United States is not bound to do or perform 
gress of June 17, 1902 and all acts amendatory thereof any act to carry out the terms of said contract other than 
and supplemental thereto, see 43 U.S.C. § 371 et seq. to take possession, at its discretion, of the property of the 


district and operate it in whole or in part in its discre- 


ANNOTATIONS tion unless and until the congress of the United States ap- 
Constitutionality of reclamation contract. A propriates or makes available funds for the United States 
provision of a reclamation contract allowing a reclamation to carry out the improvements mentioned and described 
district to enter into a lawful contract with the United in said contract, and the district is obligated without any 
States for the improvement of the district and the in- consideration to transfer all of its property and the man- 
crease of its water supply does not violate N.M. Const., agement thereof ag the United States. Middle Rio Grande 
art II, §§ 4 and 18. Middle Rio Grande Water Users Ass'n Water Users Ass'n v. Middle Rio Grande Conservancy 
v. Middle Rio Grande Conservancy Dist., 1953-NMSC-035, _-Dist., 1958-NMSC-035, 57 N.M. 287, 258 P.2d391, 
57 N.M. 287, 258 P.2d 391. No authority to barter vested water rights. — A 

Adoption of reclamation statutes by reference to | °°Servancy district does not have the authority to bar- 
the title of the federal Reclamation Act isnot violative of ter away the vested water rights of the landowners who 
N.M, Const., art. IV, § 18, where these reclamation stat- have applied them to beneficial use. The waters are ap- 
utes are not a necessary part of the act in which they are _ purtenant to the land and the district stores and delivers 
adépted. Middle Rio Grande Water Users Ass'n v. Middle them to the users. Middle Rio Grande Water Users Ass'n 
Rio Grande Conservancy Dist., 1953-NMSC-035, 57 N.M. v. Middle Rio Grande Conservancy Dist., 1953-NMSC-035, 
287, 258 P.2d 391. 57 N.M. 287, 258 P.2d 391. 

Illegal provision. — A provision of a reclamation con-- Power to compel district to make assessment. 
tract which provides that, "Should any assessment or as: For money lawfully expended for the district, or operation 
sessments required by the terms of this contract and lev-: and maintenance charges lawfully made, the secretary of 
ied against. any tract of land or water user in the district _interior can compel the district to make assessment; but 
be judicially determined to be irregular or void or the dis- this must be made by the conservancy district following 
trict or its officers be enjoined or restrained from making a hearing at which the water owner may have his day in 
or collecting any assessment upon said land as provided court. Middle Rio Grande Water Users Ass'n v, Middle Rio 
for herein, then such tract or water user. shall have no Grande Conservancy Dist., 1953-NMSC-035, 57 N.M. 287, 
right to any of the benefits of this contract and no water 258 P.2d 391 (1953). : ’ 
made available through the works constructed or rehabili- Valid existing water rights recognized. — The fed- 
tated by the United States hereunder shall bedelivered to © ¢Ta! Reclamation Act, as well as the federal Flood Con- 
or for such tract of land or water.user," is an express provi- trol Act of 1948, under topic Rio Grande Basin, provides 
sion that the secretary of the interior may override thede- _—“‘f0r the recognition of valid existing water rights, as does 
cision of the conservancy court, or any other court, and en- this article (now Sections 73-18-1 to 73-18-24 NMSA 
force his mandate whether legal or illegal, regardless even 1978). Middle Rio Grande Water Users Ass'n v, Middle 
of what the supreme court of the United States might say, Rio Grande Conservancy Dist., 57 N.M. 287, 258 P.2d 391 
and is illegal. Middle Rio Grande Water Users Ass'n v. (1953). 
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Excess acreage limitation is not confiscation of Am. Jur, 2d, A.L.R. and C.J,S. references, — 45 Am. 
water user's land. Middle Rio Grande Water Users Ass'n Jur. 2d Irrigation §§ 62, 88. 
v. Middle Rio Grande Conservancy Dist., 1953-NMSC-035, 52A C.J.S. Levees and Flood Control § 24; 94 C.J.S. Wa- 
57 N.M. 287, 258 P.2d 391 (1953). ters §§ 316, 321, 


73-18-3. Contract procedure inapplicable. 


The provisions of Section 309, Chapter 45, Session Laws of 1927 (being Section 73-14-40 NMSA 
1978), shall not apply to any reclamation contract. 


History: Laws 1939, ch. 148, § 3; 1941 Comp., § 77- 
3103; 1953 Comp., § 75-32-3. 


73-18-4. Plan of works. 


The provisions of the Conservancy Act as to the formulation and approval and establishment 
of the official plan shall not apply to contracting districts with respect.to works to be constructed 
pursuant to a reclamation contract, but the plan of works so to be constructed by the United States 
shall be such plan as may be formulated, altered, extended, modified or revised by the bureau of 
reclamation of the department of the interior. 


History: Laws 1939, ch, 148, § 4; 1941 Comp., § 77- Reclamation Contract Act, 73-18-24 NMSA 1978, see the 
$104; 1958 Comp., § 75-32-4. - compiler's notes to 73-18-1 NMSA 1978. 

Compiles's notes. — For the definition of "Conser- Cross references, — For agg a of official plan, see 
vancy Act", for purposes of the Conservancy District 73-14-36 NMSA,1978, 


73-18-5. When certain provisions to apply; general obligation. 


A. -Except as otherwise herein provided; the provisions of the Conservancy Act relating to the 
appraisal and confirmation of benefits: nae assessments and levy pursuant bas sige shall not apply 
to a contracting district. 

B. The provisions of the coenemanins Act relating to the appraisal and confirmation of ben- 
efits and assessments and levy pursuant thereto shall, with respect to‘assessments and levies for 
works to be constructed pursuant to reclamation contracts, apply as to any contracting district 
which, after the passage of this’ act [73-18-1 through 73-18-24'NMSA 1978], shall have executed 
a reclamation contract wherein it is expressly so provided and in that event the provisions of this 
act relating to classification of district real property, the apportionment of assessments and the 
assessment and levy pursuant thereto shall be applicable only to the extent expressly provided for 
in said reclamation contract. © 

Notwithstanding the provisions of any other act and whether the revenues necessary to meet 
payments to the United States under a reclamation contract are to be raised under the provisions 
of Sections six, seven, eight and nine [73-18-6 through '73-18-9 NMSA 1978] of this act or under 
the provisions of the Conservancy Act relating to appraisal, confirmation, assessment of benefits 
and levy thereon, the indebtedness to the United States under a reclamation contract shall con- 
stitute a general obligation of the contracting district and of all the real property therein for the 
payment of which the district and. all the real property therein shall be and remain liable until 
full payment thereof is made, notwithstanding default in payment by individual property owners. 


History: Laws 1939, ch. 148, § 5; 1941 Comp., § 77- ANNOTATIONS 
8105; 1953 Comp., § 75-32-5. 

Compiler's notes. — For definition of "Conservancy Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Act for purposes of the Conservancy District Reclama- Jur. 2d Irrigation § 88. 
tion Contract Act, 73-18-24 NMSA 1978, see the compiler's 94 C.J.S, Waters § 316. 
notes to.73-18-1. NMSA 1978., 

Cross references. — For appraisal and confirma- 
tion of benefits and assessments, see 73-15-1 to 73-15-15 
NMSA 1978. 
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73-18-6. Classification of real property. 


A. For the purpose of assessment all real property in any contracting district is Hureby divided 
into two classes. The first, which shall be known as Class "A" property, shall embrace the irrigable 
lands in the district and shall be assessed and levied against annually as herein provided at a 
uniform rate per acre. The second class shall be known as Class '"B" property, which shall embrace 
all other real property in the district not within Class "A" and shall be assessed and levied against 
annually on an ad valorem basis as herein provided. 

B. Within thirty days after the secretary of the interior has by public notice or otherwise des- 
ignated the irrigable lands within a contracting district pursuant to a reclamation contract, the 
board of directors shall meet and adopt a resolution wherein all real property of the district shall 
be classified into Class "A" or Class "B" property as hereinabove in this section defined, giving due 
consideration to such designation of irrigable lands as may have been made by the secretary of the 
interior. Immediately after the adoption by the board of said resolution classifying the real prop- 
erty of the district, the board shall commence in the conservancy court proceedings to determine 
the validity thereof as provided in Section 20 [73-18-20 NMSA 1978] hereof. Such classification of 
real property as confirmed by the conservancy court shall thereafter continue in force until modi- 
fied as herein provided. | 

C. At any time after the classification of property so made as hereinabove in this section pro- 
vided the board of directors, by resolution, the consent thereto of the secretary of the interior hav- 
ing been first obtained, may provide for changes in such classification of lands as the welfare of the 
district and the property owners affected may require upon notice to the owners of the respective 
properties proposed to be so reclassified of the time for hearing thereon. The said notice shall be 
given by registered mail addressed to the last known post-office address of such owner and mailed 
not less than 14 days prior to the time for hearing; provided, notice to said owner, if not a resident 
within the state of New Mexico, shall be given also by publication which shall be completed not 
less than fourteen days prior to the time for hearing. Any owner of district real property aggrieved 
at the decision of the board of directors as embraced in such resolution shall have the right of ap- 
peal therefrom to the conservancy court within thirty days after service upon such property owner, 
by registered mail, of a certified copy of such resolution. The resolution providing for such reclas- 
sification shall provide for such disposition of credits arising from payments of assessments and 
charges for construction costs theretofore made on account of the Class,"A" property therein re- 
classified as Class "B" property, as the board may deem, equitable and such resolution may provide 
for the transfer of credits on account of such payments to the parcels of land by the term of such 
resolution to become’Class "A" property, not exceeding the aggregate of credits shown on the books 
of the district at the time of such reclassification in favor of the like area of property the classifica- 
tion of which by said.resolution is changed from Class "A" property to that of Class "B" property. 

D. The secretary of the district shall deliver promptly to the county assessor:of-each county 
embracing any part of the district a certified copy of each resolution of the board relating to the 
classification or reclassification of real property within the district and a certified copy of any judg- 
ment or order of the conservancy court which may be entered in connection with-such resolution 
and classification or reclassification of property. 


History: Laws 1939, ch. 148, § 6; 1941 Comp., § 77- _. ANNOTATIONS .... 


3106; Laws 1949, ch. 76, § 1; 1953 Comp., § 5-32-6. <e f ‘ 3 
Cross references. — For definition of conservancy ‘ Interior secretary's power to classify land consti- 
court, see '73-14-3 G NMSA 1978: tutional. — Provision of act (Sections 73-18-1 to 73-18-24 
Temporary provisions. — Laws 1984, ch. 128, § 1, di- NMSA 197 8) which recognizes power of United States sec- 
rected the local government division of the department of retary of interior over the classification of lands in a conser- 
finance and administration to research, review and inves- vancy district does not constitute an unlawful delegation of 
tigate the taxing structure and assessment practices and legislative power in view of additional ener for classi- 
procedures of the middle Rio Grande conservancy district fication by the board of directors of the district ‘giving due 
and required that division to submit a report to the legis- consideration" to the secretary of interior's classification. 
lative finance committee and legislative council on or be- and in view also of provision for judicial examination of any 
fore December 1, 1984, to contain the findings of its study. resolution classifying the property. In re Arch Hurley Con-\ 


servancy Dist., 1948-NMSC-001, 52 N.M: 34, 191 P.2d 338. 
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73-18-6.1. Reclassification of property in certain districts. 


A. Notwithstanding the provisions of Section 73-18-6 NMSA 1978 and in lieu thereof, the 
board of directors of any conservancy district created prior to 1930 embracing land situate in four 
or more counties and consisting of more than one hundred thousand acres, by resolution and with 
prior approval of the secretary of interior, in the manner it deems necessary for the welfare of the 
district and the benefit of the affected property owners of the district, shall establish by January 1, 
1995 a:unitary classification system for all benefited real property in the district for the purpose 
of annual ad valorem assessments and in addition shall set a water service charge for all irrigable 
lands in the district. The resolution of reclassification shall not become final and effective until it 
has been approved by the secretary of interior. Nothing in this subsection .shallbe construed to 
limit the authority of the board to prescribe assessments and charges on an ad valorem basis, on 
an acreage basis or on any other reasonable basis or any combination thereof. 

B. As used in this section: 

(1) "unitary classification system" means a single system for both irrigable and nonirri- 
gable property in the district; and 

(2) "water service charge" means an additional charge levied only against lands which are 
served by the match s water delivery system. © 


History: Laws 1993, ch, 270, § 1. 


73-18-7. Apportionment. 


The board of a contracting district; within 30 days ‘after execution of a reclamation contract or 
within 30 days after the effective date of this act, whichever date is the later, shall by resolution 
determine and establish an apportionment of the annual assessments to be thereafter made from 
year to year against the real property within the district between Class "A" property and Class 
"B" property as in this act defined; providing in such resolution the percentage or fractional part 
of such total annual assessments thereafter to be levied in accordance with Section 8 [73-18-8 
NMSA 1978} of this act which shall be apportioned to Class "A" property and that which shall be 
apportioned to Class "B" property. The action of the board of directors in establishing such appor- 
tionment'shall be subject to the approval of the secretary of the interior and after the same shall 
have been approved shall be submitted to the conservancy court for judicial examination, approval 
and confirmation of such action'as in Section 20 [73-18-20 NMSA 1978] hereof provided. Such ap- 
portionment may be modified in like manner from time to time thereafter, but not more frequently 
than once in évery five years, and no such modification or reapportionment shall become effective 
until the same shall have been first approved by the secretary of the interior nor until such pro- 
posed reapportionment shall thereafter have been judicially examined, approved and confirmed fm 

the conservancy court in the same manner as the original sititgel 


History: Laws 1939, ch. 148, § 7; 1941 Gaaine » § 77- . be submitted to the conservancy court for judicial exami- 
3107; 1953 Comp., § 75-32-7. nation, confirmation and approval. Jn re Arch Hurley Con- 
Compiler's notes. — For the meaning of "this act", see servancy Dist., 1948-NMSC-001, 52 N.M. 34, 191 P.2d 338, 
the compiler's notes to 73-18-1 NMSA 1978. Generally. — Under this section, the governing board 
Cross references. — For definition of conservancy of the district, after the execution of a contract, deter- 
court, see 73-14-38 G. NMSA 1978. ve] mines and,establishes an apportionment of the annual 


assessments to.be made against Class "A" and Class "B" 
ANNOTATIONS °: property. Such apportionment is subject to the approval 

No unlawful delegation of legislative power. — of the secretary of the interior’ and the approval and con- 
This act (Sections 73-18-1 to 73-18-24 NMSA 1978) does firmation of the conservancy court. Such apportionment 


not constitute an unlawful delegation of legislative power may be modified not more frequently than once every five 
to the secretary of interior because of the further provi- years after approval by the secretary of the interior and 


sion that the action of the secretary on apportionment of conservancy court in the same manner as the original ap- 
assessments as between irrigable lands and others must portionment. 1959-60 Op. Att'y Gen. No, 60-209. 
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73-18-7.1. Assessment; modification; certain districts. ©* 0°) 2 @ 


Notwithstanding the provisions of Section 73-18-7 NMSA 1978 and in lieu thereof, the board:of 
directors of any conservancy district created prior to 1930 embracing land’situate in four or more 
counties and having more than one hundred thousand acres shall determine and establish by 
resolution the annual assessments to be made from year to year against real property within the 
district pursuant to the reclassification of property adopted pursuant to Section 73-18-6.1 NMSA 
1978. Such assessment may be modified in like manner from time to time, but not more ek 
than once in every five years. . 


History: Laws 1993; ch. 270, § 2. Effective dates. — Laws 1993, ch: 270, § 6 made the 
act effective January 1, 1995, ’ 


73-18-8. As ieaard St appeals. 


A. The board, on a date to be fixed by a ania order of the iudanil wihiol, shall na be later 
than July 1 of each year, shall convene for the purposes in this section set:forth and shall estimate 
and determine the amount of funds required to meet:the obligations to come due and needs of the 
district in the ensuing year, together with such additional amount as may be necessary to meet 
any deficiency in the payment of expenses or obligations previously incurred by the'district and 
remaining due and unpaid, and an amount to cover the estimated delinquencies in payments of 
assessments for the ensuing year; the aforesaid obligations, needs and items of expense being for 
such of the following purposes as may be required by the district, to wit: 

Item one. The payment of the interest. upon bonds of the district and,any installment on princi- 
pal thereof; 

Item two. Any payment to become due eel ena any coBteaot with the United States syliakhioe for, 
the cost of the irrigation and drainage system and works incidental thereto or for the operation 
and maintenance thereof, or both, or if the reclamation contract contemplates the division of ir- 
rigable lands by the secretary of the interior, into units not necessarily contiguous for repayment, 
purposes, the board shall prepare separate estimates for such respective units or pibarwane adapt 
the same to the requirements of the reclamation contract; 

Item three, The portion of the expense of operation and maintenance of the reigatisic and drain- 
age system to be collected by assessment and levy. This portion shall not be less than, one-fourth 
nor more than three-fourths of the estimate for such operation and maintenance costs, including 
the funds required.to be advanced to the United States for operation-and maintenance of the ir- | 
rigation and drainage systems in accordance with the provisions of the reclamation contract for 
the ensuing year, and shall be determined by the board from year to year, and that part thereof ap- 
portioned as.in this. act [73-18-1 through 73-18-24.NMSA 1978] provided for assessment, and levy 
upon Class "A" real property shall be so assessed and levied against each acre thereof, pro rata, 
whether irrigated or not and the same when collected shall be applied to the cost of operating and . 
maintaining the irrigation and drainage systems. The remainder of said total amount estimated 
for the expense of operation and maintenance for the ensuing year shall be paid as tolls or charges 
by those actually using said irrigation and drainage systems and water in accordance with the 
terms of their respective contracts for water; 

Item four. Current and miscellaneous expenses other than as above specified and including nec- 
essary expenses of maintaining the organization of the district and carrying out the purpose of 
this act, which may be in the aggregate in a sum which when apportioned as in this act provided, 
will result in a per'acre charge against Class "A" lands not in excess of forty cents (40¢) per acre: 
That portion of the amounts to be collected under Item four apportioned to Class "A" real property, 
may, at the option of the board of directors of said district, be collected in whole or in part as tolls 
and charges in the manner provided in this act (73-18-1 to 73-18-24 [NMSA 1978]). 

B. The aggregate amount so determined by the board, required to meet the obligations of the 
district and to be collected by assessment and levy shall be apportioned between Class "A" real 
property and Class "B" real property, as in this act defined, on the basis of the apportionment de- 
termined in accordance with the provisions of Section 7 (73-18-7 [NMSA 1978]) hereof and that 
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portion thereof apportioned to Class "A" real property shall be raised by assessment and levy to 
be extended pro rata per acre over all of said Class "A" property and that portion thereof so appor- 
tioned to Class "B" real property. shall be raised by assessment and levy at a uniform rate ad va- 
lorem upon all of said Class "B" real property upon every dollar of the assessed valuation thereof 
as shown by the last preceding assessment for state and county taxes. Provided that if any Class 
"B" real property within the district for which benefits were appraised under the Conservancy Act 
does not appear on county assessment polls [rolls] for state and county taxes, the board shall have 
the same appraised, placed upon the county tax rolls for assessment purposes and:levy the assess- 
ments herein provided against said property on the valuation so determined. Such annual assess- 
ment and levy shall be made by resolution of the board of directors: In any year or years prior to 
the classification of real property within the district, as provided for in Section 6 (73-18-6 [NMSA 
1978]) hereof, the entire amount so determined by resolution of the board of directors to be needed 
to meet the obligations of the district for'the ensuing year shall embrace only amounts required 
under the aforesaid Item four and shall be raised by annual assessment and levy at a uniform rate 
upon all of the real property within such district of not exceeding four mills for:every dollar of the 
assessed valuation thereof, as shown by the last preceding assessment for state and county taxes 
and shall be in addition to all other taxes and assessments levied thereon. 

C. When the board shall assemble for the purposes hereinbefore described it shall sit as a 
board of equalization and, subject to such reasonable regulations as it may prescribe, shall afford 
to all persons desiring to do so‘an opportunity to make such showing as:they may deem proper as 
to why any given tract or parcel of real property or portion thereof should not be so assessed. In 
each case the board may cause to be made such investigation as it may deem proper, after which 
the board shall determine the question submitted as right and justice may require, and shall 
cause its decision to be duly entered upon its minutes and a copy thereof to be sent by registered 
mail to all parties who have .so,appeared and offered to show cause why such assessment should 
not be made against their respective properties, 

D. Any person feeling himself aggrieved by such decision as aforesaid, may: appeal therefrom 
to the conservancy court within, thirty (30) days from and after the rendition and mailing as afore- 
said of said copy of the decision complained of by serving upon the secretary of the district written 
notice of such action and filing a copy thereof together with the copy of the decision complained of 
in the office of the clerk of the conservancy court. Upon being served with such notice the secretary 
of the district shall forthwith transmit to the clerk of said court a certain [certified] transcript of 
all the papers and records pertaining to the case which may have been filed in connection there- 
with. Upon such appeal the case shall be tried in the conservancy court, subject to the law, rules 
and practice governing such court as upon a writ of certiorari. 

E. The filing of said appeal in said conservancy court shall not stay the proceedings relating to 
the collection of said tax, but in the event that appellant,has paid such tax before the rendition of 
final judgment in said suit and judgment is rendered in said suit in favor of appellant, appellant 
shall have refunded to him:such sum of money as shall be determined.by. the judgment of the said 
court, together with legal interest thereon and.costs of court, but if the appellant fails to recover in 
said suit, appellant shall pay the costs of court. 

F.. The secretary of the district, not: later than September fangt each year shall deliver to. the 
county assessor. of each county embracing any part of the district a certified copy of the resolution 
of the board of directors making the annual assessment and levy asin this section provided. . 

G.. The secretary of the district shall prepare and keep'a record of all land within the district 
classified as Class "A" showing the per acre assessments made against such land and the payment 
of such assessments. In preparation and keeping such record, the said secretary shall take into 
consideration the recommendations of the bureau.of reclamation of the United-States. The board 
of directors of the district are hereby authorized.to fix the amount of such assessments and the 
date of the maturities thereof, in accordance with the provisions of this act. At; any. time any of 
such per acre assessments are delinquent, the board of directors may institute proceedings in the 
district court for the collection thereof, such proceedings to be governed by the laws applicable to 
mortgage foreclosures. In, any. such proceedings, the district court. or the supreme court, may al- 
low such attorney's fees as.to the court may seem equitable, such attorney's fees and court costs 
incurred to be a lien upon the land charged with the assessment or assessments upon which the 
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proceedings may be had. Any number of assessments and tracts may be included in’one suit. Per 
acre assessments shall be considered any assessment made on a per acre basis without regard to 
valuation. All such per acre assessments shall bear interest at the rate of 12% per annum from the 
date of delinquency until paid. The county treasurer and the county assessor are’hereby relieved 
from all responsibility with regard to per acre assessments for such conservancy district. All such 
assessments shall be liens upon the real estate upon which such assessments are made as of the 
date of the action of the board of directors of the conservancy district fixing such assessments. 

H.. For the purposes of the assessment and enforcement of all liens provided by this act, the 
records and plats of the conservancy district shall be official records, and certified copies of such 
records and plats duly authenticated by the:secretary of said conservancy district, under the seal 
of said district, shall. be admissible as evidence in ‘all courts of this state. Cognizance is hereby 
taken of the difficulty or impossibility of such plats of irregular irrigable tracts being exact, and 
inaccuracies in such plats and descriptions which do not affect the validity of any liens upon such 
irrigable tracts; and in’ proceedings for the enforcement of any liens created by this act, the court 
may in its discretion correct. any errors which may appear. Provided such corrections or errors 
shall not affect adversely the substantial rights of the parties; and the court shall have power in 
any proceeding for the enforcement of such liens to clarify any descriptions which may be inaccu- 


rate. Provided such action of the court does not do substantial injustice to any party. 


History: Laws 1939, ch. 148, § 8; 1941 Comp., § 77- 
3108; Laws 1949, ch. 77, § 1; 1953 Comp., § 75-32-8; 
Laws 1961, ch. 231, § 1. 

Compiler's notes. — For definition of "Conservancy 
Act" for purposes of the Conservancy District Reclama- 


tion Contract Act, 73-18-24 NMSA 1978, see the compiler's | 


notes to 73-18-1 NMSA 1978, 


Cross references. — For definition of conservancy 
court, see 73-14-38 G NMSA 1978. 
. ANNOTATIONS 
Constitutional limitation not applicable. — The 


assessments levied through the provisions of this section 
are not within the purview of the limitations imposed by 
N.M. Const., art. VIII, § 2, and thus, are not subject to the 
20-mill limitation. 1959-60 Op. Att'y Gen. No. 60-209. 
Duty to collect. —The district board has a duty to col- 
lect tolls and charges from past years that remain uncol- 


Collection of "tolls and charges". — If the district 
board adds past due "tolls and charges" to the current 
year's assessments, the district treasurer shall assess and 
collect them on a "per acre" basis. If the board elects to 
proceed in contract, the district has standing as plaintiff 
to enforce those contracts. 1988 Op. Att'y Gen, No. 88-32. 

Appeal limitations. — Although a taxpayer may file a 
protest with the district board at any time, if he intends 
to challenge the board's decision in conservancy court he 
must bring his suit within four years of the assessment 
at issue and within 30 days of the board's determination. 
1988 Op. Att'y Gen. No. 88-32. 

Limitations applicable with regard to collection 
of "past" tolls or charges from class A water users are ten 
years if the district board adds the tolls and charges to the 


user's assessment-and levy, four years if the board brings 


suit on an unwritten contract, and six years if it brings 
suit on a written contract. 1988 Op. Att'y Gen. No. 88-32. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


lected. 1988 Op. Att'y Gen. No. 88-32. 
ORF P RINE Jur. 2d irrigution 88 70 to 72. 


94 C.J.S. Waters §§ 332 to 337. 


73-18-8.1. Assessments; appeals; certain districts. 


A. Notwithstanding the provisions of Section 73-18-8 NMSA 1978 and in lieu eenatebt the 
board of directors of any'conservancy district created prior to 1930 embracing land situate in four 
or more counties and having more than one hundred thousand acres shall convene on a date to be 
fixed by order of the board, but not:-later than July 1 of each year, for the purpose of estimating and 
determining the amount of funds required to meet the obligation and needs of the district for the 
ensuing year together with such additional amounts as may be necessary to meet any deficiency 
in the payment of expenses or obligations previously incurred by the district and remaining due 
and unpaid and an amount to cover the estimated delinquencies in payments fi assessments for 
the ensuing year. 

B. In levying ad filotentt assessments on benefited property, the yard of the district shall set 
non-residential assessments at least twenty-five percent higher than residential and agricultural 
assessments and any ad valorem assessments shall be levied against all benefited real property, 
including improvements. 

‘C. In setting water service charges, the board of the dnatvlet shall assess such charges on a per 
acre basis on all irrigable acres as they appear.on the records of the district for tracts or rate pay- 
ers for which water availability under contract occurs and shall set a minimum one-acre charge of 
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at least twenty-eight dollars ($28.00) per acre, but not more than twenty-eight dollars ($28.00) per 
acre during the first year, and may use the parity index or other cost-of-living index or measure to 
determine annual adjustments to the water service charges to reflect the increased costs of provid- 
ing irrigation water. Any landowner seeking irrigation water for land not previously irrigated may 
request such irrigation water and upon a determination that the water is available and upon ex- 
ecution of a water use contract with the district prior to March 1 of the year in which the water is 
sought, the landowner. upon payment of the water service charge shall receive the irrigation water. 

D. The board of directors shall then by resolution set the appropriate ad valorem assessments 
and water service charges it determines necessary and appropriate to meet such obligations and 
needs of the district: 

E. In levying appropriate ad valorem assessments and water service epi the board shall 
consider: 

(1) the degree to which the proposed revenue structure reflects the cost of: give es ser-. 
vice; 

(2) the wdnainisteative feasibility. of thé proposed revenue structure; 

(3) whether the proposed ‘revenue structure es open space, green space or other 
environmentally beneficial activities; and 

(4) ak other local economic or social impacts resulting from the proposed revenue struc- 
ture. 

F, ~The board shall sit'as a poatd of equalization, subject to such reasonable rules as it may 
adopt, for the purpose of affording all owners of real property in the district subject to receiving a 
water service charge and an opportunity to appear and show why any given tract or parcel should 
be assessed differently. The board's decision with respect to such protest shall be entered upon the 
official minutes of the board and a copy of such decision shall be sent to the protesting property 
owner by registered mail. 

G. Any owner of real property aggrieved by the décision of the board sitting as a board of equal- 
ization may appeal to the district court of the second judicial district in the manner prescribed by 
' Subsection D of Section 73-18-8 NMSA 1978. The filing of such appeal shall be made within thirty 
days after receipt of the decision of the board sitting as a board of equalization. The filing of such 
appeal shall not stay the proceedings relating to the collection of the assessment but in the event 
the appellant has paid the assessment before rendition of the final judgment inthe appeal suit 
and where such judgment is in favor of the appellant, the appellant shall have refunded to him 
the sum of money as gig been 3 by the court, dy wit with legal interest thereon and costs paid 
to the court. © | 

H.' Not later than Sebtonihen 1 each year, the berber of the district shall deliver to the county 
assessor of each county embracing guy part of ee district a certified copy of the board's annual ad 
valorem assessment rate. 

I. All ad‘valorem assessments and water service ‘iisivaa of the district constitute prior liens 
upon the real property on which they are levied'as of the date of the action of the board fixing such 
assessments and charges and such liens’shall be enforced in the same manner as assessments of 
eRe. taxes oe state and aaa is purposes are ele. and Ste thereof are enforved 


History: Laws 1993, ch. 270, § 3. gt | For scope of review of the 6 district court, see Zamora 


Effective dates. — Laws 1993, ch. 270, §.6. made the v. Village of Ruidoso Downs, 120 N.M..778, 907 P.2d, 182 
act effective January 1, 1995. (1995). 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 


NMRA 


73-18-9. District, treasurer; county treasurers; assessors; duties; 
accounts; collection and disposition of assessments. . 


A. The district treasurer of a contracting district and the county treasurer of each county in 
which is located any part of a contracting district shall, in connection with assessments, levies and 
collections made as authorized under The Conservancy District-Reclamation Contract Act, keep a 
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district bond fund account, a district contract fund account, a district operation and maintenance 
fund account and a district general fund account. The proceeds of the assessment collected'shall be 
deposited into the respective funds: 

(1). the bond fund shall consist of all mnogiey enlideiaet for phensn and eke on the 
bonds issued by the district; 

(2) the district contract fund shall consist of all. money received from dgecnatiaead lewied to 
provide for payment to the United States, including funds for operation and. maintenance required 
to be paid to the United States under any reclamation contract; 

(3) the operation and maintenance fund shall consist of all money Sadiaiodre on alae =a 
operation 4nd maintenance of the irrigation and drainage system, except money to be pind to the 
United States pursuant to any contract; and 

(4) the general fund shall consist of all money received on acount of current and miscel-. 
laneous expenses not to be deposited into:any other of the funds. 

B. It is the duty of the district treasurer to collect and receipt for all per acre assessments 
levied as provided in The Conservancy District-Reclamation Contract Act in accordance with the 
resolutions and orders of the board of directors of the district. It is the duty of each of the county 
treasurers to collect and receipt for all ad valorem assessments levied in the same-manner and at 
the same time as is required in the receipt for and collection of taxes upon real estate for county 
purposes and on the first Monday of each month to remit to the district treasurer money previ- 
ously collected or received by him on account of the district, including penalties and interest on ad 
valorem assessment delinquencies. 

C. The district treasurer shall pay out of the bond fund when due te interest and principal of 
the bonds of the district at: the time and place specified in the bonds. The district treasurer shall’ 
pay out of the contract fund all payments as they become due to the United States under a rec- 
lamation contract at the time and in the manner provided in the contract. The district treasurer 
shall pay out of the operation and maintenance fund only upon warrants signed by the president 
and countersigned by the secretary of the district, directed to the party or parties as are due pay- 
ments for operating and maintaining the irrigation and drainage systems. The district treasurer 
shall pay out of the general fund only upon orders signed by the president and cquntersigued by 
the secretary of the district. 

D, The district treasurer on the fifteenth désy of each iineth shall report to the board of direc- 
tors of the district. the amount.of money in hand to the credit of the respective funds as provided 
in this section. All such district taxes collected and paid to the county treasurers shall be received 
by the treasurers in their official capacity, and they shall respectively be responsible for the safe- 
keeping, disbursement and ites of them the same as for other money collected by them as 
treasurers, 

E. Payment of ad valorem | assessments levied pursuant to The Gonsexvanss: District: 
Reclamation Contract Act: may be received and receipted. for by the county treasurer either to- 
gether with or separately from taxes upon real estate for state and county purposes. 

F. The county assessor of each county embracing any part of the district shall from time et 
time as the same may be requested by or,on behalf of the board. of directors of the district furnish. 
abstracts or copies of ad valorem assessments rolls pertaining to property situated in the district. 
Upon receipt of a certified copy of resolution of the board of directors making the annual. levy of 
district ad valorem assessments, the county assessor’shall certify and extend the assessment and 
levy upon the assessment rolls. 


History: Laws 1939, ch. 148, § 9; 1941 Comp., § 77- Applicability. — Laws 1995, ch. 75, § 3 made the pro- 
3109; Laws 1949, ch. 75, § 1; 1953 Comp., § 75-32-9; visions of the act applicable to penalties and interest col- 
aoe ch. ee § 2. ” lected in the ate ni subsequent property tax years: 

e 1995 amendment, effective June 16, 1995, sub-. -. eye ' 
divided Subsection A to form Paragraphs (1) to (4), added "s ' ANNOTATIONS 
"including penalties and interest on ad valorem assess- Am: Jur. 2d; A.L.R. ‘and CwJ.S. references. — 45 Am 
ment delinquencies" at the end of Subsection B, and sub- Jur od eogatcn 88 61, 67, 70 : 
stituted "The Conservancy District-Reclamation Act" for 94 C.J.S. Waters 8§ 320. 322. 332. 


"this Act", "deposited" for "covered", "money" for."moneys', 
and made minor stylistic changes throughout the section. 
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73-18-9.1. County treasurers; district treasurers; certain districts; 
collection and disposition of assessments. 


A. Notwithstanding the provisions of Section 73-18-9 NMSA 1978 and in lieu thereof, the 
county treasurer of any county wholly or partly within a conservancy district created prior to 
1930, situate in four or more counties and consisting of more than one hundred thousand acres, 
shall collect and receipt for all ad valorem assessments levied by the conservancy district. 

B. The county treasurer of any county specified in Subsection A of this section shall collect the 
ad valorem assessments in the same manner and at the s same time as is required for the collection 
of taxes upon real property for county purposes. 

C. The county treasurer shall remit such collections as provided,in this section to the conser- 
vancy district treasurer no later than the twentieth of each month in the manner prescribed by 
Subsection B of Section 73-18-9 NMSA 1978. 

D. The treasurer of the conservancy district shall collect and anatot for all water service 
charges levied in accordance with the resolution and orders of the board of directors of the district. 


History: Laws 1993, ch. 270, § 4. 

Saving clauses. — tes 1993, ch. 270, § 5, effective 
January 1, 1995, provided that all due but unpaid assess- 
ments and levies charged on an ad valorem basis or an 
acreage basis by a conservancy district created prior to 
1930 embracing land situate in four or more counties un- 
der the provisions of Article 8, Chapter 73 NMSA 1978 


shall remain due until paid or until.a final determination 
is made that the taxes are not due, and that any protests, 
claims for refund, court proceedings or other actions on- 
going with respect to such assessments and levies shall 
be finally determined with respect to the applicable pro- 
visions of Article 8, Chapter 73 NMSA 1978 in effect for 
such a conservancy district prior to January 1, 1995. 


73-18-10. Lien of assessments. 


All assessments levied to meet any indebtedness due or to become due to the United States pur- 
suant to the reclamation law, rules and regulations, a reclamation contract or notices or statements 
issued by the secretary of the interior thereunder, together with all interest on all assessments and 
penalties for default in payment of the same, and all costs in collecting the same, shall from the date 
on which there is filed in the office of the assessor‘of the county in which is situated the property upon 
which such assessment is made a certified copy of the résolution of the board determining the amount 
of money to be raised, fixing the rate of such assessments and making a levy therefor, shall constitute 
a perpetual lien upon all the district real property against which such assessments shall be so levied, 
to which only the lien for general or special state, county, city, town, village or school taxes shall be 
paramount, and’no sales of such property to enforce any general or special state, county, city, town, 
village, school tax or other lien shall extinguish the perpetual lien of such assessments nor extinguish 
the liability of such property to future assessment for payment of any indebtedness to the United 
States provided for in a reclamation contract; and every other assessment hereafter levied upon any 
real property within the district, under the provisions of this act [73-18-1 through 73-18-24 NMSA 
1978], is and shall be a lien upon the property against which such assessment is levied. All such as- 
sessments shall be collected, and all such liens shall be enforced in the same manner as assessments 
of taxes for state and county purposes are collected and the liens thereof are enforced. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S, Waters § 336,.. 


History: Laws 1939, ch. 148, § 10; 1941 Comp,, § 77- 
3110; Laws 1947, ch. 205, § 1; 1953 Comp., § 75-32-10. 


73-18-11. State lands; public lands. 


A. The board of a contracting district shall cause notice to be given to the commissioner of 
public lands annually of the amount of assessment to become due on account of lands of the state 
within the district.and the commissioner of public lands shall cause the same to be paid out of any 
funds in his hands not otherwise appropriated. 

B. Public lands of the United States within any contracting district shall be subject to assess- 
ment for all purposes of this act [73-18-1 through 73-18-24 NMSA 1978] to the extent provided 
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by the act of congress approved August 11, 1916, 39 Statutes at Large 506, upon full compliance 
therewith by the district. 


History: Laws 1939, ch. 148, § 11; 1941 Comp., § 77- ANNOTATIONS 


3111; 1953 Comp., § 75-32-11. Os 
Cross references, — For the-act of congress approved Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


43 USC. Jur. 2d Irrigation § 60. 
Srariuts tates sitar to in Subsection B, see "94 C.J.S, Waters § 319(3): 


73-18-12. Land disposal contracts authorized. 


Contracts made by contracting districts, or landowners within contracting districts, for the pur- 
pose of limiting and controlling the size of land holdings entitled to receive water and providing 
for the disposition of lands in excess of such holdings, and of providing the manner of application 
of proceeds ’in the case of sales of district lands, in conformance with the provisions of the reclama- 
tion law, are hereby authorized and declared tobe in accordance with the public policy of this state. 


History: Laws 1989, ch. 148, § 12; 1941 Comp., § 77- N.M. Const., art, IV, § 18, where these reclamation stat- 


3112; 1953 Comp., § 75-32-12. utes are not a necessary part of the act in which they are 

Compiler's notes. — For the reclamation law, which adopted, Middle Rio Grande Water Users Ass'n v. Middle 

includes the act of congress of June 17, 1902 and all acts Rio Grande Conservancy Dist., 1953 -NMSC- 035, 57 N.M. 
amendatory thereof and supplemental thereto, see 43 287, 258 P.2d 391, 

U.S.C. § 371 et seq. Excess acreage limitation is not bannsentian of 

water user's land. Middle Rio Grande Water Users Ass'n 

ANNOTATIONS v, Middle Rio Grande Conservancy Dist., 1953-NMSC-035, 


Adoption of reclamation statutes by reference to 


57 N.M. 287, 258 P.2d 391 (1953). 
the title of the federal Reclamation Act is not violative of ot 


73-18-13. Water applications. 


By ary person desiring to receive water for use upon lands in a MASAI district Sone the 
course of the year shall make application at the office of the district, furnishing therewith a state-, 
ment in writing of the number of acres intended by him to be.irrigated and a statement as near 
as may be ofthe crops planted or intended to be planted, which application upon its acceptance by 
or on behalf of the board of directors shall constitute a water service contract for the year covered 
thereby, subject.to the reclamation law, reclamation contracts and rules and regulations thereun- 
der, to the provisions of the, Conservancy Act and this act. [73-18-1 through 73-18-24, NMSA 1978]; 
and said application and resulting contract. may provide, among other.things, for tolls and charges 
for, water which may be used in excess.of the amount.to which the applicant may be entitled on 
account of assessments and such tolls.and charges.shall constitute a lien upon lands upon which 
water is so used, and the water service contract records of.a contracting district shall constitute. 
public notice of:the existence of such lien. ) 


History: Laws 1939, ch. 148, § 13; 1941 Comp., § 77- Rio Grande Conservancy Dist., 1953-NMSC-035,-57 N.M.., 


3113; 1953 Comp., § 75-32-13. 287, 258 P.2d 391. 

Compiler' s notes. — For the reclamation law, which Crop approval. — In the operation of a large irriga- 
includes the act of congress‘of June 17, 1902 and all acts tion district, those charged with delivery of water must 
amendatory thereof and supplemental thereto, see 43 know the demand and how often water must be available 
US.C. § 371 et seq. for the landowners. It may seem harsh to require approval 

For purposes of the Conservancy District Reclamation of particular crops, but where the United States is prepar- 
Contract Act, "Conservancy Act" means the Conservancy ing to put a lot of money into a district, it may require 
Act of New Mexico. See the compiler's notes to 73-18-1 the planting of such crops as are likely to yield sufficient 
NMSA 1978, return to enable the landowner to pay his obligations, and 

to prevent the planting of such a noxious crop as Johnson 

5 a ANNOTATIONS grass. Middle Rio Grande Water Users Ass'n v. Middle Rio 

Adoption of reclamation statutes by reference to Grande Conservancy Dist., 1953-NMSC-035, 57 N.M. 287, 
the title of the federal Reclamation Act is not violative of 258 P.2d 391. 

N.M. Const., art. IV, § 18, where these reclamation stat- -. Am, Jur, 2d, A.L.R. and C.J.S. references, — 45 Am. 
utes are not a necessary part of the act in which they are Jur. 2d Irrigation § 63... cj 4 
adopted. Middle Rio Grande Water Users Ass'n v. Middle 94 C.J.S, Waters § 352. 
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73-18-14. Tolls and charges; advance payment; omitted property. 


For the purpose of defraying the expenses of the district in carrying out the purposes of this act 
[73-18-1 through 73-18-24 NMSA 1978] and in the care, operation, management, repair and im- 
provement of all canals, ditches, reservoirs and related works, including salaries and expenses of 
officers and employees, or for payment of charges to the United States for the temporary rental 
of water, for operation and maintenance of the irrigation and drainage system and incidental or 
related works or for any or all of said purposes the board may fix rates of tolls and charges and 
collect the same of all persons using the said irrigation and drainage system or the water supply 
made available thereby. Said tolls and charges shall be in addition to the assessments and levies 
elsewhere provided for in this act, and shall be fixed so that the revenue estimated to be derived 
therefrom i in the year for which fixed, together with the amount of assessments for that year will 
be not less than the estimated obligation to come due and needs of the district for that year as 
determined under Section 8 A [73-18-8 A NMSA 1978] of this act; provided, that such assess- 
ments, tolls or charges for operation and maintenance of the said irrigation and drainage system 
or related and incidental works, or for the use of the water supply made available thereby, may 
be fixed in accordance with the reclamation law, and the rules and regulations of the secretary of 
the interior thereunder and the reclamation contract and statements and notices issued pursu- 
ant thereto. 

Whenever any tolls and charges for the use of water have been fixed by the board of a contract- 
ing district it shall be lawful to make the’same payable in advance and in’case any such tolls and 
charges remain unpaid or any balances for water delivered by measurement are unpaid at the 
time specified for levying the annual assessment, the amount due for such tolls and charges or 
balances may be added to and become a part of the assessment levied upon the land [on] which the 
water for which such tolls, charges or balances are unpaid, was used. Any land which may have 
escaped assessment for any year or years shall, in addition to the assessment for the then current 
year, be assessed for such year or years with the same effect and with the same penalties as are 
provided for the current year and any property delinquent for any year may be correctly assessed 
during the current year for any expenses caused to the contracting district on account-of such de- 
linquency. In the event that any land within a contracting district, subject to assessment for any of 
the purposés of the district; has not been assessed and does not appear upon the assessment roll 
as prepared for the treasurer and collector, the land so omitted shall be forthwith assessed by the 
treasurer upon an order of the board of directors and as so ordered a description of the property so 
omitted shall be written on the roll and the proper assessment levied. 


History: Laws 1939, ch. 148, § 14; 1941 Comp., § 77- 
3114; 1953 Comp., § 75-32-14. 

Compiler's notes. — For the reclamation law, which 
includes the act of congress of June 17, 1902 and all acts 


amendatory thereof and supplemental thereto, see (43 


US.C..§ 371 et seq: 


ANNOTATIONS 


Adoption of reclamation statutes by reference to 


the title of the federal Reclamation Act is not violative of 


N.M. Const., art. IV, § 18, where these reclamation stat- 


« utes are not.a-necessary part of the act in which they are 


adopted. Middle Rio Grande Water Users Ass'n v. Middle 


LOY mo) Rio Grande Conservancy Dist., 1953 -NMSC-035, 57 N.M. 


287; 258.P.2d 391. 


73-18-15. Distribution of water supply. 


All water, the right to the use of which is acquired by a district under a reclamation contract, 
shall be distributed and apportioned by the district in accordance with the acts of congress and 
rules and regulations promulgated or approved by the secretary of the interior, and the provisions 
of said contract in relation thereto. A contracting district may rent or lease water for use for any 
purpose within or without the district in pursuance of and in accordance with the provisions of 
said contract. The board of a contracting district may adopt rules and regulations for the distribu- 
tion, apportionment and use of the district water supply, not inconsistent with those of the sec- 
retary of the interior, acts of congress or said contract and the same shall become effective when 
approved by the secretary of the interior. 
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History: Laws 1939, ch, 148, § 15; 1941 Comp., § 77- which a water right was allowed upon application pursu- 
3115; 1953 Comp., § 75-32-15. ant to Reclamation Act to a perpetual right beyond the 
control of the federal government for a sufficient amount 

ANNOTATIONS beneficially to irrigate the land, 115 A.L.R. 1320. 


Am. Jur. 2d, A.L.R, and C.J.S. references. — Right 
of owner of land within reclamation project in respect of 


73-18-16. Use of district funds to pay contract indebtedness. 


There may be used to pay indebtedness to the United States created by a reclamation contract, 
as the same may become due, the preliminary fund, construction fund, maintenance fund, guaran- 
tee fund or conservation and development fund, or any one or more of said funds, provided for by 
the Conservancy Act, of any contracting district within the provisions of Section 5 (B) [73-18- 5 ‘&B 
NMSA 1978] of this act. 


‘History: Laws 1939, ch. 148, § 16; 1941 Comp., § 77- Cross references. — For preliminary, construction, 
3116; 1953 Comp., § 75-32-16. maintenance and general funds, see 73-16-1 NMSA 1978. 

Compiler's notes. — For the meaning of "Conservancy For conservation and development fund, see.73-16-32 
Act"; see the compiler's notes to 73-18-1 NMSA 1978. NMSA 1978. 


' For guarantee fund, see 73-16-41 NMSA 1978. 


73-18-17. Removal of structures; passing equipment through bridge or 
grade and other powers. 


In pursuance of a plan or plans made by the ‘bureau of reclamation of the department of the 
interior and for the accomplishment of the construction, operation or maintenance. by the United 
States of irrigation, drainage or ancillary or incidental works beneficial to.a contracting district, 
the rights, powers and privileges vested in the district and its officers and agents under the pro- 
visions of Section 308, Section 313, and Section 314 of Chapter 45, Session Laws of 1927 (being 
respectively Section.73-14-39, Section 73-14-44 and Section 73-14-45, New. Mexico Statutes, An- 
notated, 1978 Compilation), in addition and not to the exclusion of any rights, powers or privileges 
otherwise available to the United States, its officers, agents and employees, may be exercised by 
the engineer of said bureau of reclamation in charge of such works under like conditions as therein 
provided for the exercise of such powers by the district. 


History: Laws 1939, ch. 148, § 17; 1941 Comp., § 77- 
3117; 1953 Comp., § 75-32-17. 


73- 18-18. Cumulative rights and remedies, 


In addition to all aeite? remedies and securities under this act ('73-18-1 through 73-18-24 NMSA 
1978].or otherwise available to the United States for the security, enforcement and collection of 
contract indebtedness created by a reclamation contract, all provisions of the Conservancy Act ap- 
plicable to the security, enforcement and collection of conservancy bonds, refunding bonds or other 
district obligations or indebtedness shall be available to afford the security, enforcement and col- 
lection of said contract indebtedness. 


History: Laws 1939, ch, 148, § 18; 1941 Comp., § 77-. . Compiler's notes. — For the meaning of "Conservancy 
3118; 1953 Comp,, § 75-32-18. Act", see the compiler's notes to 73-18-1 NMSA 1978. _ 
73-18-19. Change in organization or boundaries of district. 


After a reclamation contract has been, entered into by a contracting district, except upon the 
written consent thereto of the secretary of the interior, no change shall be made in the organiza- 
tion or boundaries of such district, either by the exclusion therefrom of district lands, by the inclu- 
sion therein of new lands, or by dissolution of the district or otherwise. 
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History: Laws 1939, ch, 148, § 19; 1941 Comp., § 77- 
$119; 1953 Comp., § 75-32-19. 


ANNOTATIONS 


Interior secretary's power to classify land consti- 
tutional. — Provision of act (Sections 73-18-1 to;73-18-24 


NMSA 1978) which recognizes power of the United States ,_, 


secretary of interior over the classification of lands in a 
conservancy district does not constitute an unlawful del- 
egation of legislative power in view of additional provision 
for classification by the board of directors of the district 
"giving due consideration" to the secretary of interior's 
classification and in view also of provision for judicial ex- 
amination of any resolution classifying the property. In re 


CONSERVANCY DISTRICTS; RECLAMATION CONTRACTS 


73-18-20 


to the secretary of interior because of the further provi- 
sion that the action of the secretary on apportionment of 
assessments as between irrigable lands and others must 
be submitted to the conservancy court for judicial exami- 
nation, confirmation and approval. In re Arch Hurley Con- 
servancy Dist., 1948-NMSC-001, 52 N.M. 34, 191 P.2d 338, 

Power granted to the secretary of interior under the 
1939 act (Sections 73-18-1 to 73-18-24 NMSA. 1978) is 
not unconstitutional as an unwarranted delegation of 
legislative power since it merely extends to him the same 
voice that ordinarily is extended to other money lenders 
or mortgagees to approve or veto any change calculated 
to increase or diminish size of the acreage which in part, 
at least, constitutes the security for the money advanced. 


In re Arch Hurley Conservancy Dist., 1948-NMSC-001, 52 
N.M. 34, 191 P.2d 338. 

Am, Jur. 2d, A.L.R. and C.J.S..references. — 94 
C.J,S, Waters §§ 316, 338. 


‘Arch Hurley Conservancy Dist., 1948-NMSC-001, 52.N.M. 
34, 191 P.2d 338. — 
No unlawful delegation of legislative powers. — 
This act (Sections 73-18-1 to 73-18-24 NMSA 1978) does 
not constitute an unlawful delegation of legislative power 


73-18-20. Proceedings to determine validity. 


A. The board of any contracting district shall commence special proceedings in and by which 
the proceedings had for the organization and establishment of the district and in and by which the 
authorization, due execution and validity of a reclamation contract may be judicially examined, 
approved and confirmed. Such proceedings shall be broughtias to any district which has hereto- 
fore executed a reclamation contract within sixty days after the effective date of this act [73-18-1 
through 73-18-24 NMSA 1978] and in all other cases within sixty days after the execution of such 
contract. Like proceedings may and when so required by: any provision of this act shall be com- 
menced by the board for the judicial examination, approval and confirmation of any bond issue, 
assessment; resolution providing for apportionment of assessments to-classes of property or clas-~ 
sifying property, order, act; proceeding or contract of such district. 

B.. Commencement of such proceedings shall be by the filing by the board of pucadices of the 
district. in: the conservancy court provided for by the provisions)of the Conservancy Act of a peti- 
tion praying in effect that the proceedings had for the organization of the district or the reclama- 
tion contract or-other contract, bond issue, assessment, resolution providing for apportionment of 
assessments to classes of property, or classifying property, order, act or proceeding:or any one or 
more thereof may be examined, approved and confirmed by the court. The petition shall state the’ 
facts, showing the proceedings had forithe issue and sale of bonds’of the district or the pertinent 
facts: pertaining to:a reclamation contract, bond issue, assessment, resolution providing for ap- 
portionment of assessments tovclasses of property or classifying property, order, act, proceeding or 
contract or one or more thereof, but the petition need not state the facts showing such organization 
of the district and it shall be sufficient that it be stated therein generally that the ioe was duly 
organized. 

C. The court shalt fix'a time for the hearing of said petition, which time cath the notless than 
ten days after the last publication of notice herein provided for, and shall order the clerk of the 
court to give and publish a notice in form to be prescribed by the court in such order, of the filing 
of such. petition..The notice shall be,given and published in the English language once each week 
for four consecutive weeks in a newspaper of general circulation published.in each county wherein 
shall be situated any lands within the district. Such notice also’shall be published for a like time 
in Spanish in any county where publication of such notice is required to,be made wherein there is 
a newspaper of general circulation published in the Spanish language. The notice shall state the 
time and place fixed for the hearing of the petition and the prayer of the petitioners and that any 
person interested in the organization of the district, reclamation contract, bond issue, assessment, ‘ 
resolution providing for apportionment of assessments to classes of property or classifying prop- 
erty, order, act, proceeding or contract in question may, on or before the date fixed for the hearing 
of said petition, demur to or answer said petition. The petition may be referred to and described 
in said notice as the petition of the board of directors of .......... conservancy district (giving 
its name), praying that the proceedings for the organization of the district, the validity of the 
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reclamation contract, bond issue, assessment, resolution providing for apportionment of assess- 
ments to classes of property or classifying property, order, act, proceeding or contract, as the case 
may be, may be examined, approved and confirmed by the court. 

D. Any person interested in said district or in the reclamation contract, bond issue, assess- 
ment, resolution providing for apportionment of assessments to classes of property or classifying 
property, order, act, proceeding or contract as may be in issue as herein provided, at any time be- 
fore but not after the time for hearing as fixed in said notice, may file demurrer or answer or both 
to said petition. The person so demurring and answering said petition shall be the defendant to 
the special proceeding and the board of.directors shall be the plaintiff. Every material statement 
of the petition not specifically controverted by the answer shall, for the purpose of said special 
proceeding, be taken as true, and each person failing to answer the petition shall be deemed to 
admit as true all the material statements of the petition. The rules of pleading and practice and 
rules of the supreme court relating to appeals and writs of error, as the same may be in force at the 
time of any such appeal, which are not inconsistent with 'the provisions of this act are applicable 
to the special proceedings herein provided for; provided, appeals to the supreme court of the state, 
involving the special proceedings herein mentioned, shall be taken within twenty days and shall 
be perfected within sixty days after the granting of any such appeal. 

E. Upon the hearing of such special proceeding the court shall find and determine whether the 
notice of the filing of the petition has been duly given and published for the time andin the man- 
ner in this act prescribed and shall have power and jurisdiction to examine and determine the le-i 
gality and validity of, and approve and confirm each and all of the proceedings for the organization 
of said district under the provisions of the Conservancy Act from and including the petition for the 
organization of the district, and all:other proceedings which may affect the legality or validity of 
said bonds and the order of the sale thereof and shall have power and jurisdiction to examine and 
determine the legality and validity of the reclamation contract, bond issue, assessment, resolution 
providing for apportionment of assessments to classes of property or classifying property, order, 
act, proceeding or contract as the case may be. The court, in inquiring into the regularity, legality 
or correctness of said proceedings, must disregard any error, irregularity or omission which does: 
not affect the substantial rights of the parties to said special proceedings; and the:court may by 
decree approve and confirm, in whole or in part, such proceedings and the validity thereof or of the 
reclamation contract, bond issue, assessment, resolution providing for apportionment of assess- 
ments to classes of property or classifying property, order, act, proceeding or contract or disapprove 
and declare the same illegal or invalid in whole or.in part: The cost of the special proceedings may 
be allowed and apportioned between the parties in the discretion of the court. A judgment when 
finally made and entered shall be res judicata in all cases arising in connection with the organiza- 
tion of the district, classification of real property within the district, apportionment of assessments 
and the collection of taxes for;payment of the principal and interest of bonds or for ue: of 
monies to the United States, required by a reclamation contract. 

F. The procedure in this section and each and every subsection thereof provided shall govern in 
the absence of any supreme court rule governing the subject matter of this section, but the provi- 
sions of this section shall be subject to the rule-making power of the supreme court. 


History: Laws 1939, ch. 148, § 20; 1941 Comp., § 77- ANNOTATIONS 


3120; 1953 Comp., § 75-32-20. ; i ‘ ; 
Compiler's notes. — For the meaning of "Conservancy Special proceeding. — A proceeding to determine 
Act"; see the compiler's notes to '73-18-1 NMSA 1978. ‘the validity of a reclamation contract between the United 
Cross references. — For definition of conservancy States and a conservancy district is a special proceeding, 
court, see 73-14-3 G NMSA 1978. , and the lower court is limited in its jurisdiction in pass- 
For legal newspapers, see 14-11-2 NMSA 1978. ing upon the contract to a determination of whether the 
For rule-making power of supreme court, see 38-1-1 applicable statute (Sections 73-18-1 to 73-18-24 NMSA 
NMSA 1978. 1978) authorizes the appellee to enter into the contract, 
For Rules of Civil Procedure for the District Courts, see as written; whether the appellee abused’ its discretion in 
Rule 1-001 NMRA et seq. so doing; and whether such statute is constitutional and. 
“For Rules of Appellate Procedure, see Rule 12-001 valid. The supreme court's review is limited by the same 
NMRA et seq. yardstick. Middle Rio Grande Water Users Ass'n v. Middle. 
For abolition of demurrers, see Rule 1-007 CNMRA. __. Rio Grande Conservancy Dist., 1953-NMSC-035, 57 N. M. 


287, 258 P.2d 391. 
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73-18-21. Contracts validated. 


_Any reclamation contract heretofore entered into by any district with the United States for any 
of the purposes enumerated in Section. two [73-18-2 NMSA 1978] hereof, together with any and 
all action taken by or on behalf of a contracting district in pursuance thereof, is hereby ratified, 
validated and confirmed and such contract is hereby declared to be and the same shall remain 
a valid and subsisting obligation of the contracting district and all the real property within the 
contracting district shall be and remain liable to be assessed in the manner in this act [73-18-1 
through 73-18-24 NMSA 1978] provided, for a OY to become due to the United States pmisr 
such contract until fully paid. 


Histoky, Laws 1939, ch. 148, § 21; 1941 Comp., § 77- 
3121; 1953 Comp., § 75- 32-21. 


73-18-22. Scope of act.” 


The provisions of Section 2.B [73-18-2 B NMSA 1978} and Section 3 to Section 25 [73-18-3 
through 73-18-24 NMSA 1978], inclusive, of this act.shall apply only to conservancy districts here- 
tofore or hereafter organized or existing under the Conservancy Act and which heretofore or here- 
after shall have entered into a contract with the United States under the reclamation law. 


History: Laws 1939, ch. 148, § 22; 1941 Comp., § 77- Compiler's notes. — For the reclamation law, which 


3122; 1953 Comp., § '75-32-22. includes the act of congress of June 17, 1902 and all acts 
Effective dates. — Laws 1939, ch. 148, contains no ef- amendatory thereof and supplemental thereto, see 43 

fective date provision, but was enacted at a session which U.S.C. § 371 et seq. 

adjourned on March 11, 1939. See N.M. Const., art. IV, For the meaning of "Conservancy Act", see the compil- 

§ 23. er's notes to 73-18-1 NMSA 1978. 


73-18-23. [Repeal.] 


All acts and parts of acts inconsistent with the provisions of this act [73-18-1 through 73-18-24 
NMSA 1978] are hereby repealed; but nothing herein contained shall be construed to repeal any 
provision of the Conservancy Act, except as the provisions thereof, in their application to a con- 
tracting district, may conflict with the provisions hereof. 


History: Laws 1939, ch. 148, § 23; 1941 Comp., § 77- Compiler's notes. — For the meaning of "Conservancy 
3123; 1953 Comp., § 75-32-23. Act", see the compiler's notes to 73-18-1 NMSA 1978. 
Severability. — Laws 1939, ch. 148, § 24, provided 
for the severability of the act if any part or application 
thereof is held invalid. 


73-18-24. Designation of act. 


This act ['73-18-1 through 73-18-24 NMSA 1978] may be cited as "The Conservancy District- 
Reclamation Contract Act". 


History: Laws 1939, ch. 148, § 25; 1941 Comp., § 77- 
3124; 1958 Comp., § 75-32-24. 


73-18-25. Conservancy districts to which act applies. 


Sections 73-18-25 through 73-18-43 NMSA 1978 apply to conservancy districts organized under 
the laws of New Mexico having a contract with the United States under the reclamation laws of 
the United States, as provided under Chapter 73, Article 18 NMSA 1978, and having an area of 
land of all classes within the exterior boundaries of the district of more than one hundred thou- 
sand acres and less than one hundred forty-five thousand acres. 
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History: 1953 Comp., § 75-32-25, enacted by Laws 
1955, ch, 281, § 1; 1993, ch. 285, § 1; 2011, ch. 72, § 1. 

The 2011 amendment, effective June 17, 2011, in- 
creased the maximum acreage of land in conservancy dis- 


tricts that are subject to Sections 73-18- oo through 73-18-~ 


SPECIAL DISTRICTS 


73-18-28 


The 1993 amendment, effective July 1, 1993, substi- 
tuted "Sections 73-18-25 through 73-18-43 NMSA 1978" 
for This Act shall" at the beginning and "one hundred 
thousand acres and less than one hundred forty thou- 
sand" for'"100,000 acres and less than 125,000" near the 


43 NMSA 1978. end, and made stylistic changes. 


73- 18-26. Division of district into aleetion precincts: 


In all-counties in this state in which there exists a conservancy district within the Sladsifies: 
tion as provided in Section 73-18-25 NMSA 1978, or a major portion by area of such a conser- 
vancy district, the board of county commissioners of the county shall, on the first Monday in 
August 1955, by resolution to be made a part of the minutes of the board of county commission- 
ers, divide the conservancy district into election precincts. If there is a municipality within the 
district, the municipality shall constitute one election precinct, and the conservancy district 
shall be divided into three election precincts, each of which election precincts shall have ap- 
proximately equal acreage of irrigable land. Immediately after the action by the board of county 
commissioners, the clerk of the board of county commissioners shall transmit to the clerk of the 
conservancy district within the county, or the major portion of which is within that county, a cer- 
tified copy of the resolution dividing the conservancy district into election precincts. The board 
of county commissioners’shall redivide the district in the same manner in each sixth year after 
1955. Immediately after the resolution is adopted, the clerk of the board of county commission- 
ers shall file a certified copy of the resolution of the board of county commissioners in the office 
of the county clerk of the county. 


municipalities" and "three" for "four" in the second sen- 
tence; and made stylistic changes throughout the section. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 320. 


History: 1953 Comp., § 75-32-26, enacted by Laws 
1955, ch. 281, § 2; 1993, ch. 285, § 2. 

The 1993 amendment, effective July 1, 1998, sub- 
stituted "as provided in Section 73-18-25 NMSA 1978" 
for "mentioned in Section 1 in this Act" in the first sen- 
tence, and "the conservancy district" for "the area of 
such conservancy district outside of said municipality or 


73-18-27. Elections. 


In each odd-numbered year after 1955, elections shall be called and conducted pursuant to the 
Local Election Act [Chapter 1, Article 22 NMSA 1978] for the election of directors to succeed any 
directors whose terms expire in that year. 


History: 1953 Comp., § 75-32-27, enacted by Laws 
1955, ch, 281, § 3; 2011, ch. 72, § 2; 2018, ch. 79, § 153. 

The 2018 amendment, effective July 1, 2022, provided 
that conservancy district elections shall be called and con- 
ducted pursuant to the Local Election Act; in the section 
heading, changed "Calling of first election" to "Elections"; 
and deleted the first five sentences, which related to cer- 
tain election procedures, and after "In each odd-numbered 
year after 1955, elections shall be called", deleted "in the 


same manner and at the same times as provided in Sec- 
tions 73-18-25 through 73-18-43 NMSA 1978" and added 
"and conducted pursuant to the Local Election Act". 

The 2011 amendment, effective June 17, 2011, elimi- 
nated the provision that permitted wives of electors to act 
as judges; authorized the board of directors to determine 
the compensation of judges; and required that elections in 
odd-numbered years be called as provided in Sections 73- 
18-25 through 73-18-43 NMSA 1978, 


73-18-28. Director-at-large and municipal director; qualified elector 


list. 


A. The director to represent the municipality and the director-at-large for the period from Oc- 
tober 1955 to October 1957. shall be selected at the September 1955 meeting by the board of di- 
rectors of the conservancy district as it exists prior to the election. The, members shall be elected: 
from the membership of the previously existing board if there are qualified members of the board 
willing to serve for the additional two years. If there are no members of the existing board willing 
to serve for the additional period of two, years or if there is only one, the existing board may select 
one or both of the directors from qualified electors of the district for the position or positions. 
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B. In the election to be held in October 1957, a director to represent the municipal voting pre- 
cinct shall be elected from the qualified electors’ of the municipality, and a director-at-large shall 
be elected from the qualified electors of the district. 

C. Every resident, otherwise qualified, owning real estate of any character within the district 
shall have one vote for director-at-large. Each elector resident of the municipal voting precinct 
shall have one vote for municipal director. The right of a voter to vote for municipal director shall 
not be affected by the elector voting in any other election precinct in-which the.elector may own 
class "A" land. 

D. The conservancy district shall compile and deliver a qualified elector list to the appropriate 
county clerk no later than one hundred eighty days before an election, and update the list every 
thirty days until ninety days before the election, which list the nar clerk shall-use for that elec- 
tion. 


a qualified elector list to the county clerk for use in con- 
servancy district elections; in the section heading, added 
"qualified elector list"; added subsection designations "A." 
through "C."; and added Subsection D. 


History: 1953 Comp., § 75-32-28, enacted by Laws 
1955, ch, 281, § 4; 2018, ch. 79, § 154. 

The 2018 amendment, effective July 1, 2022, re- 
quired that the conservancy district compile and deliver 


73-18-29. Conservancy district board; how constituted. 


After the election herein provided, boards of directors of such districts shall consist of five direc- 
tors, one representing each election precinct of such district, and one director-at-large. All of such 
directors shall have equal powers and responsibilities. In case of vacancy through death, resigna- 
tion, removal from the district or failure of any elected director to qualify, the remaining members 
of the board shall, by majority vote, fill such vacancy. The person selected to fill such vacancy shall 
hold such position until the next election of directors in such district. At the next election of direc- 
tors of such district, following a vacancy, a director shall be elected to fill such vacancy. . 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Irrigation § 61. 
94 C.J.S. Waters § 320. 


History: 1953 Comp., § 75-32-29, enacted by Laws 
1955, ch. 281, § 5, 


73-18-30. Qualifications of electors. 


The. board of directors of the conservancy district shall, by resolution, adopt.a plan with neces- 
sary rules and regulations.by which nonresident owners of land or other owners of land may, vote 
for directors by absentee ballot. 


History: 1953 Comp., § 75-32-30, enacted by Laws 
1955, ch, 281, § 6; 1993, ch. 285, § 3; 2011, ch. 72, § 3. 

The 2011 amendment, effective June 17, 2011, elimi- 
nated the requirement that the secretary send landown- 
ers a statement of the irrigable land owned by the land- 
owner in the each voting precinct and a statement of the 
land in each election precinct, and authorized absentee 
voting for directors, 

The 1998 amendment, effective July 1, 1993, des- 


ignated the former first and second paragraphs as . 


73-18-31. Ownership. 


Subsections A and B and deleted the former third para- 
graph, which required electors to sign a statement show- 
ing his or her qualifications; in Subsection A, deleted the 
former next-to-last sentence, which read: "Such state- 
ments shall be delivered to the judges of election of the 
proper election precinct when the elector casts his bal- 
lot", and substituted "on the Friday" for “of the Saturday" 
in the last sentence; and made various stylistic changes 
throughout the section. 


Any person who has exclusive possession and control of irrigable land under_a purchase con- 
tract, which purchase contract has been approved by the district, and in connection with which 
any incremented value to be paid to the United States has been paid in full, shall be considered 
the owner of such land for the purpose of qualifying such purchaser to vote in voting districts out- 
side of the municipality, and the vendor of the land covered by such contract shall not be entitled 
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to vote as the owner of such land. This section shall not apply to lessees whose lease contains an 
option to purchase, unless and until such option to purchase shall have been exercised. 


History: 1953 Comp., § 75-32-31, meutad by Laws 
1955, ch. 281, § 7. 


73-18-32. Voting rights. 


A. In district precinct elections, landowners owning one acre of irrigable land five months pre- 
ceding the election shall be entitled to one vote for each acre of irrigable land or major fraction 
of an acre owned by the landowner up to one hundred sixty acres. Landowners owning less than 
one acre of irrigable land have no vote. A landowner may vote in all voting precincts in which the 
landowner has irrigable land, entitling the pelt ee to vote as provided in uigiiast 73-18-30 and 
73-18-31 NMSA 1978. 

B: For director-at-large, all’ persons sR are over the age of eighteen and whio have an the 
owners of real estate within the district for more than two months preceding the election shall be 
entitled to one vote. 

C. All persons who are over the age of eighteen and who have been the owners of real estate 
within any municipality within the district for more than two months preceding the election shall 
be entitled to one vote for director representing the municipal election precinct. 

D. . To qualify voters to vote for directors-at-large and for director representing the municipal 
voting precinct, the ownership of real estate by the spouse shall be considered also ownership by 
the other spouse. 


History: 1953 Comp., § 75-32-32, enacted by Laws preceding the election one vote for director-at-large; and 
1955, ch. 281, § 8; 1998, ch. 285, § 4; 2011, ch. 72, § 4. granted landowners in a municipality within the district 

The 2011 amendment, - effective | Tiivid 17, 2011, who have owned land in the district for more than two 
granted landowners who have owned one acre of irriga- months preceding the election one vote for the director 
ble land for five months preceding the election one vote representing the municipal election precinct. 
in district precinct elections for each acre or major frac- The 1993 amendment, effective July 1, 1993, rewrote 
tion of an acre that they own; granted landowners who this section, designating the formerly undesignated para- 
have owned land in the district for more than two months graphs as Subsections A through D. 


73-18-33. Qualifications of directors. 


The director-at-large shall be the owner of class "A" land within the district and shall be a resi- 
dent of the district. The director for the municipal election precinct shall be a resident and shall 
be the owner of real estate within the district boundaries of the municipality. A director represent- 
ing a district election precinct outside the municipality shall be a resident of the district and the 
owner of irrigable land within the voting precinct for which the director is a director. . 


History: 1953 Comp., § 75-32-33, enacted by Laws The 1998 amendment, effective July 1, 1993, deleted 
1955, ch. 281, § 9; 1993, ch, 285, § 5; 2018, ch. 79, § 155. "of the municipality" following "resident" and substituted 

Cross references. — For classification of real property, "within the district boundaries of the municipality" for 
see 73-18-6 NMSA 1978, "therein" in the second sentence, and substituted "district 

The 2018 amendment, effective July 1, 2022, made a election precinct outside" for "voting precinct. outside of" 
minor technical change. and "shall" for "must" in the last sentence. 


73-18-34. Becoming a candidate for director. 


Any person wishing to become a candidate for the office of director in any district. shall file a 
declaration of candidacy pursuant to the provisions of the Local Election Act [Chapter 1, Article 22 
NMSA 1978], stating the election precinct for which the person is a candidate, accompanied by a 
petition signed by not less than ten qualified electors of the election precinct for which the person 
is a candidate to represent. No declaration of candidacy shall be accepted unless accompanied by 
such petition, signed by electors. 
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History: 1953 Comp., § 75-32-34, enacted by Laws "file", deleted "in the office of the secretary of the district", 
1955, ch. 281, § 10; 2011, ch. 72, § 5; 2018, ch. 79, § 156. and after "declaration of candidacy", added "pursuant to 

The 2018 amendment, effective July 1, 2022, required the provisions of the Local Election Act'', 
any person who desires to become a candidate for the of- The 2011 amendment, effective June 17, 2011, res 
fice of director in any conservancy district to file a written quired candidates to file a declaration of candidacy by 
declaration of candidacy pursuant to the provisions of the the last Friday of July and eliminated the procedure for 
Local Election Act; and after "in any district shall", de- accepting declarations of candidacy when no person has 
leted "by the last Friday of July before the election", after filed a declaration by the filing deadline. 


73-18-35. Term of office for director. 


The regular term of office for a director is four years, and the director shall serve until a’ succes- 
sor has been chosen and has qualified. A director shall qualify by taking an oath of office. Newly 
elected directors shall take office on the date that their terms of office begin following the election 
of the director. 


History: 1953 Comp., § 75-32-35, enacted by Laws B.. The term of a conservancy district or watershed 


1955, ch. 281, § 11; 2018, ch.'79, § 157. district board member that was set to expire on or after 

The 2018 amendment, effective July 1, 2022, revised July 1,.2024 but on or before June 30, 2026 pursuant to 
the language related to the beginning dates of the term of the governing statutes of that district in effect before 
office of director; and after "four years, and", added "the July 1, 2022 shall expire on December 31, 2025, and that 
director shall serve", and after "shall take office", deleted member's successor shall be elected in: the local election 
"at the next regular meeting of the board of directors" and held on the first Tuesday after the first Monday of Novem- 
added "on the date that their terms of office begin". ber 2025 for a term beginning on January 1, 2026. 

Temporary provisions. — Laws 2018, ch. 79, § 173 C. The term of a conservancy district-or watershed 
provided: district board member that was set to expire:on or after 

A, The term of a conservancy district. or sdateinedl _ duly 1, 2026 pursuant to the governing statutes of that 
district board member that was set to expire on or before district in effect before July 1, 2022 shall expire on De- 
June 30, 2024 pursuant to the governing statutes of that dis- cember 31, 2027, and that member's successor shall be 
trict in effect before July 1, 2022 shall expire on December 31, elected in the local election held on the first Tuesday after 
2023, and that member's successor shall be elected in the lo- the first Monday of November 2027 for a term beginning 
cal election held on the first Tuesday after the first Monday on January 1, 2028. 


of November 2023 for a term beginning on January 1, 2024. 


73-18-36. Compensation of directors. 


Each director shall receive compensation payable out of the funds of the district in ‘an amount 
to be determined by the board of directors of the district; provided that no director may receive an 
increase in compensation during the term for which that director was elected. 


History: 1953 Comp., § 15-32-36, enacted by Laws of directors and prohibited directors from i increasing their 
1955, ch. 281, § 12; 2011, ch. 72, § 6. compensation during their term of office. 

The 2011 amendment, effective June 17, 2011, autho- 
rized the board of directors to determine the compensation 


73-18-37. Repealed. 
Repeals. — Laws 2018, ch. 79, § 176 repealed 73-18- provisions of former section, see the 2021 NMSA 1978 on 


37 NMSA 1978, as enacted by Laws 1955, ch, 281, § 13, NMOneSource.com. 
relating to notice of election, effective July 1, 2022, For 


73-18-38. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-18-38 provisions of former section, see the 2021 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1955, ch. 281; § 14, relat- NMOneSource.com., 
ing to forms and regulations, effective July 1, 2022. For 


73-18-39. Repealed. 


Repeals. — Laws 2018, ch. 79, § 176 repealed 73-18- canvass of election returns, effective July 1, 2022. For 


39 NMSA 1978, as enacted by Laws 1955, ch. 281, § 15, provisions of former section, see the 2021 NMSA 1978 on 
relating to secretary and district board to put into effect NMOneSource.com. 
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73-18-40 SPECIAL DISTRICTS | 73-18-43 


73-18-40. Repealed. 


Repeals, — Laws 2018, ch. 79, § 176 repealed 73-18- elective board, powers and duties, effective July 1, 2022. 
40 NMSA 1978, as enacted by Laws 1955, ch. 281, § 16, For provisions of former section, see ia 2021 NMSA 1978 
relating to abolishment of appointed board, creation of on NMOneSource. com, ° 


73-18-41. Application of Local Election Act. 


In any election held under Sections 73-18-25 through 73-18-43 NMSA 1978, the Local Elec- 
tion Act [Chapter 1, Article 22 NMSA 1978] shall be applicable except as to the requirement 
for registration and residence in state, county or precinct as a qualification of an elector in 
offering to vote. ) 


History: 1953 Comp., § 75-32-41, enacted by Laws deleted "general election laws" and added "Local Election 


1955, ch. 281, § 17; 2018, ch. 79, § 158. Act"; and after "held under", deleted "this act" and added 

The 2018 amendment, effective July 1, 2022, provided "Sections 73-18-25 through 73-18-43 NMSA 1978", and af- 
that the Local Election Act is applicable to any election ter the next occurrence of "the", deleted "general eee 
held under Sections 73-18-25 through 73-18-43 NMSA laws" and added "Local Election Act". 


1978, with certain exceptions; in the section heading, 


73-18-42. File of county clerk. 


The county clerk of the county shall keep a file in which shall be kept all papers received by 
said county clerk, in connection with such conservancy district, under the provisions of this act 
[73-18-25 through 73-18-43 NMSA 1978]. Such county clerk shall BPS a record or index of all sHeh, 
instruments received for filing as ine same are filed. 


History: 1953 Comp., § 75-32-42, enacted by Laws 
1955, ch. 281, § 18. 


73-18-43. Penalties. 


The negligent failure of the secretary or of any member of the board of directors shall be pun- 
ished by a fine of not to exceed $50.00. The willful violation of this act [73-18-25 through 73-18-43 
NMSA 1978] by omission or commission by the secretary or any director of said district or the 
willful making of a false statement by any person in connection with any election covered by this 
act, shall be punished by a fine not exceeding $300. Proceedings against any such official may be 
instituted in any justice of the peace court [magistrate court], sitting within the district or in the 
district court of the county within [wherein] such district has its office. : 


History: 1953 Comp., § 75-32-43, enacted by Laws Severability. — Laws 1955, ch. 281, § 20, provides 
1955, ch. 281, § 19. for the severability of the act if any part or application 

Effective dates. — Laws 1955, ch. 281, containED thereof is held invalid. 
no effective date provision, but was enacted at a session Jurisdiction, etc., of justices of the peace trans- 
which adjourned on March 12, 1955. See N.M. Const., art. ‘ferred. — The office of justice of the peace has been abol- 
IV, § 23. ished, and the jurisdiction, powers and duties have been’ 

transferred to the magistrate court. See 35-1-38 NMSA 1978. 
ARTICLE 19 
Tri-State Water Conservancy Association 
Sec. Sec. 
73-19-1. Tri-state water conservancy association created. 73-19-4. Powers of directors. 
73-19-2. Governing body; number; selection; eligibility. 73-19-5. No indebtedness to be contracted; organization; 
73-19-3. Directors; gratuitous service; terms; filling va- meetings; employees and agents. 
cancies. ) 
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73-19-1 TRI-STATE WATER CONSERVANCY ASSOCIATION 73-19-5 


73-19-1. [Tri-state water conservancy association created.] 


There is hereby created an organization to be known as pen tri-state water conservancy associa- 
tion. 


History: Laws 1937, ch. 55, § 1; 1941 Comp., § 77- ANNOTATIONS 
3201; 1953 Comp., § 75-338-1. . 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 
inserted by the compiler and is not part of the law. C.J.S. Waters § 318. 


73-19-2. [Governing body; number; selection; eligibility. ] 


That such organization shall be governed by a board of nine directors, to be selected as follows: 
three directors to be selected by the county commissioners of each of the counties of Quay, Curry 
and Roosevelt, and the directors selected to be residents, property owners and taxpayers in the 
counties from which Laat are selected. 


History: Laws 1937, st 55, § 2; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
3202; 1953 Comp., § 75-33-2. inserted by the compiler and is not part of the law. 


73-19-3. [Directors; gratuitous service; terms; filling vacancies.] 


That the directors, once selected, shall serve without pay, one director from each county is to serve 
for a period of one year from the date of his selection, one director from each county is to serve for 
two years from the date of his selection and one director from each county is to serve for three years 
from the date of his selection, and the respective successors of the first directors to serve for a period 
of three years; that any vacancy in said board of directors shall be filled by the board of county com- 
missioners of the county wherein the director whose office is to be filled resided. 


History: Laws 1937, ch. 55, §. 3; 1941 Comp., § 77- Bracketed material. — The bracketed material was 
3203; 1953 Comp., § 75-33-3, inserted by the compiler and is not part of the law. 


73-19-4. [Powers of directors. | 


That said board of directors shall have the power and it shall be its duty to cooperate with the 
representatives of the Texas counties, or any agencies created by the state of Texas or by said 
counties, interested in an effort to secure funds from the United States government, its officers, 
bureaus and agencies, for water conservation purposes in the counties of Quay, Roosevelt and 
Curry, in New Mexico, and to enter into all proper and necessary negotiations and agreements 
with the officers and employees of the federal government for the location of federal water conser- 
vancy projects in the three counties mentioned. 


History: Laws 1937, ch. 55, § 4; 1941 Comp., § 77- -Bracketed material..— The bracketed material was 
3204; 1953 Comp., § 75-33-4. inserted by the compiler and is not part of the law. 


73-19-5. [No indebtedness to be contracted; organization; meetings; 
employees and agents.] 


That said directors shall not have the right to contract any indebtedness whatsoever, either 
on behalf of the state of New Mexico or the counties for which they are chosen. That the board of 
directors of said conservancy association shall select such officers, representatives and employees 
as they may see fit, all of whom are to serve without compensation unless compensation for their 
services can be arranged with the United States government or by public contributions. That they 
shall meet and organize within ten days after their appointment. The exact date and place of the 
first meeting shall be set by the county commissioners of Curry county, New Mexico, and the date 
and place of subsequent meetings shall be fixed by the board of directors. 
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73-20-1 


History: Laws 19387, ch. 55, § 5; 1941 Comp., § 77- 
8205; 1953 Comp., § 75-33-5. 


SPECIAL DISTRICTS 


73-20-2 


Bracketed material. — The bracketed material was 


- inserted by the compiler and is not part of the law. 


ARTICLE 20 HOOD, gir 


Soil and Water and Watershed Conservation Districts 


Sec. 

73-20-1. Short title. 
78-20-2. Definitions, 
73-20-3. Purpose of act, 


. Area. 

. Petitions. 

. Presentation of petitions. 

73-20-8. Hearing; notice. 

73-20-9. Referendum, 

73-20-10. Repealed. 

73-20-11. Votes; results, 

73-20-12. Directors; election. 

73-20-18. Authority. 

73-20-14. Bonds. 

73-20-15. Loans; repayments, 

73-20-16. Per diem and mileage, a1 

73-20-17. Budgets; tax levy; limitation. — 

73-20-18. Assessment lists. 

73-20-19. Collection of assessments. 

73-20-20, ‘Expenditures. 

73-20-21. Addition of land. 

73-20-22. Detaching land. 

78-20-23, Discontinuance of districts. 

78-20-24, Supervision by courts. 

73-20-25. Short title. 

73-20-26. Legislative determination; purpose of act. 

73-20-27. Definitions. 

73-20-28. Soil and water conservation commission mem- 
bers. 

73-20-29. Selection of commission chairman; quorum; 

compensation; function. 


0-1 

0-2 

0-3 : 
73-20-4. Watershed districts; formation. 

0-5 

0-6 

0-7 


73-20- 1. Short title. 


Sec. . 

73-20-30. Repealed. 

73-20-31. Powers and duties of department and commis- 

-» sion, 

73-20-32. Additional duties of department. 

73-20-33, Soil and water conservation districts; creation. 

73-20-34. Soil and water conservation districts; creation; 
referendum, ; 

73-20-35, Soil and water pcbsi-datitin districts; organi- 
zation. . 

73-20-36, Soil and water conservation districts; modifica- 
tion of existing districts. 

73-20-37. District supervisors; election and abpointmiéat; 
new districts. 

73-20-38. District supervisors; election and appointment; 
organized districts. 


73-20-39, , Election of supervisors; district zones. 


73-20-40, Selection of supervisor chairman; quorum; 
compensation. 

73-20-41. Powers and duties of supervisors. 

73-20-42, Removal of supervisors. 

73-20-43. Perpetuation of districts; continuity of commis- 
sion and supervisors, 

73-20-44, Districts; description; general powers of ae 


' 73+20-45. Specific powers of districts. 


73-20-46. District assessments. 
73-20-46.1. Assessments; limitations. 
73-20-47, Cooperation between districts. 
73-20-48. State agencies to cooperate. 
73-20-49. Repealed. 


Sections 73-20-1 prougs 73-20-24 NMSA 1978 may be tited as the "Watershed District Act", 


History: 1958 Comp., § 45-5- 19, enacted by Laws 
1957, ch. 210, § 1; 2018, ch. 79, § 159; 2019, ch. 212, 
§ 251. 

Cross references. — For provisions of the Water Proj- 
ect Finance Act, see Chapter 72, Article 4A NMSA 1978. 

The 2019 amendment, effective April 3, 2019, changed 
"This act" to "Sections 73-20-1 through 73- 20- 24 NMSA 
woven." 

The 2018 amendment, effective July 1, 2022, changed 
"This act" to "Sections 73-20-1 through 73- 20- 24 NMSA 
1978". 


73-20-2. Definitions. 
As used in the Watershed District Act: 


ANNOTATIONS rf 


Scope of provisions, — A careful reading of the Wa- 
tershed District Act does not clearly indicate that the cre-. 
ation of watersheds is for the exclusive use of agricultural 
landowners and does not specifically exclude incorporated 
cities or towns within the watershed district. eee Op. 
Att'y Gen. No. 57-116. 

Law reviews. — For article, "Existing Pehisltflon and 
Proposed Model Flood Plain Ordinance For New Mexico 
Municipalities," see 9 Nat, Resources J. 629 (1969)... 

‘Am, Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters § 21. 
94 C.J.S. Waters §§ 229, 315. 


A. "directors" means directors of the watershed districts; and — 
B. "supervisors" means supervisors of soil and water conservation district or districts i in which 


the watershed district is located. 
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73-20-3 SOIL AND WATER AND WATERSHED CONSERVATION DISTRICTS 73-20-5 


History: 1953 Comp., § 45-5-20, enacted by Laws 
1957, ch. 210, § 2; 1973, ch, 382, § 1; 1977, ch. 254, § 45. 


73-20-3. Purpose of act. 


The purpose of the Watershed District Act is to ‘secure the federal assistance povided in Pub- 
lic Law 566 of the 83rd congress, and amendatory legislation, for: New Mexico in its program to 
further the conservation, development, utilization, flood prevention and ee of water, and 
thereby preserve and protect New Mexico's land and water resources. 


History: 1953 Comp., § 45-5-21, enacted by Laws district is to "preserve and protect New Mexico's land and 
1957, ch. 210, § 3. water resources." 1963-64 Op. Att'y Gen. No. 63-78, 

Cross references, — For Public Law 566 of the District's funds can be used to pay’ portion of cost 
83rd congress, see 16 U.S.C. §§ 1001 to 1008 and 33 U,S.C. of reorganizing irrigations systems. This expenditure 
§ 701b. of funds is permissible only if the purpose of the reorga- 


nization is directly related to the conservation of water or 
ANNOTATIONS one of the other statutory purposes for which watershed 


Purpose of watershed district. — A watershed dis- districts are established, 1963-64 Op. Att'y Gen, No. 63- 
trict is not.a public utility, organized for the purpose of 78. 
supplying water to consumers. The basic purpose of the 


73-20-4. Watershed districts; formation. 


Watershed districts may be formed as subdistricts of soil and water conservation districts in 
a watershed area, as provided in the Watershed District Act, for the purpose of developing and 
executing plans and programs relating to any phase of conservation of water, or of water usage, 
including water-based recreation, flood prevention, flood control, erosion prevention and control of 
erosion, and floodwater and sediment damages. 


History: 1953 Comp., § 45-5-22, enacted by Laws districts are established. 1963-64 Op. Att'y Gen. No. 63- 
1957, ch. 210, § 4; 1965, ch. 84, $1; 1973, ch. 382) § 2; 78; 


1977, ch. 254, § 46. . Construction of flood detention dam is an autho- 
rized function of the district since the purpose of water- 

ANNOTATIONS shed districts is the development and execution of plans 

District's funds can be used to pay tortious ¥ of cost and programs relating to any phase of conservation of wa- 


ter, etc, 1963-64 Op. Att'y Gen, No, 63-78, 
Am, Jur. 2d, A.L.R. and Cw. s. references. — 94 
C.J.S. Waters § 230. 


of reorganizing irrigations systems, This,expenditure 
of funds is permissible only if the purpose of the reorga- 
nization is directly related to the conservation of water or 
one of the other statutory purposes for which watershed 


73-20-5. Area. . 


The land area embraced in districts must be contiguous and must lie within a well-defined 
watershed area or subwatershed areas. The districts may embrace lands lying in one or more soil 
and water conservation districts, or lands lying partly within and partly outside a soil and water 
conservation district. 


History: 1953 Comp., § 45-5-23, enacted by Laws also agree to put up a pro rata share of the district's bud- 
sla ch. 210, § 5; "TO93} ch. 332, § 3: 1977, ch. 254, § 47, ‘get, based on the value of the lands included in the dis- 
' _» strict, because the assessment is to;be uniform throughout 

“ANN OTATIONS the district. This amount may be difficult of computation, 

Federal, Indian reservation and state lands may since in most counties property exempt from taxation is 
be included in watershed district only if the officials not carried on the tax rolls. The value of the real’ prop- 


indi i ining factor in 
charged with administering such lands specifically agree erty as indicated on the tax rolls is a determining 
to the inclusion of the lands in the district. Even if such computing the assessment, 1961-62 Op. Att'y Gen, No. 61- 


87, 
agreement is obtained, there is yet another agreement 
that is a prerequisite to such inclusion; it would be neces- 3 ae Jur, rT: and C.J.8. references. — 94 
sary that the officials administering the lands in question JS. Waters § 243. 
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73-20-6 SPECIAL DISTRICTS 73-20-8 


73-20-6. Petitions. 


When fifty or more landowners within a proposed watershed district, or twenty percent of the 
landowners within the proposed district, whichever is less, desire to form a watershed. district, 
they shall file a petition with the board of supervisors. The petition shall define the boundaries 
of the proposed district, the number,of acres of land involved, reasons for requesting creation of 
the district, the proposed name for the watershed district and other information pertinent to the 
proposal. In the event of a challenge to the validity ofsignatures on a petition, the burden of proof 
shall be on the sponsors of the petition. / 


History: 1953 Comp,, § 45-5-24, enacted by Laws ANNOTATIONS 
1957, ch. 210, § 6; 1975, ch. 294, § 1; 2003, ch. 228, § 1. 


The 2003 amendments effective June 20, 2003, added Am. Jur. 2d, A.L.R, and C.J.S. references. — 45 Am. 
thalkicicentante, Jur, 2d trrigation § 59. 
94 C.J.S. Waters § 342. 


73-20-7. Presentation of petitions. 


If the proposed watershed district lies in more than one soil and water conservation district, the 
petition may be presented to the board of supervisors of any one of such districts and the supervi- 
sors of all such districts shall act as a joint board of supervisors in the formation and supervision 
of such a watershed district. 


History: 1953 Comp., § 45-5-25, enacted by Laws 
1957, ch. 210, § 7; 1973, ch. 332, § 4; 1977, ch. 254, § 48. 


73-20-8. Hearing; notice. 


A, Within thirty days after the petition has been filed with the board of supervisors, it shall 
cause due notice to be given by publication for three consecutive, weeks, once a week on the same 
day of each week, immediately prior to the action in a newspaper of general circulation in the area, 
and, if no newspaper of general circulation exists, shall post in not less than eight public places 
within the area, notice of a hearing upon the practicability and feasibility of creating the district. 
In addition to the publication provided for in this subsection, absentee landowners shall be noti- 
fied by first class mail if their whereabouts can be ascertained by reasonably diligent search. All 
interested parties shall have the right to attend such hearing and be heard. If it shall appear at 
the hearing that other lands should be included or that lands included in the petition should be 
excluded, the board of supervisors may permit such inclusion or exclusion. 

B. Ifit appears upon the hearing that it may be desirable to include within the proposed dis- 
trict, territory outside of the area within which due notice of the hearing has been given, the hear- 
ing shall be adjourned and due notice of a further hearing shall be given throughout the entire 
area considered for inclusion in the district and a further hearing shall be held. After final hearing, 
if the board of supervisors, determines, upon the facts presented at the hearing and upon other 
available information, that there is need, in the interest of the public health, safety and welfare for 
such a district to function in the territory considered, it shall make and eed the determination 
and shall define by metes and bounds or by legal subdivisions, the boundaries of the district. 

C,. If the board determines after the hearing that it is not feasible for such district to function 
in the territory considered; it shall make and record the determination and shall deny the petition. 


History: 1953 Comp., § 45-5-26, enacted by Laws Notice by publication constitutes constructive 
1957, ch. 210, § 8; 1961, ch. 233, § 1; 1975, ch, 294, § 2. notice. — Notice by publication, as provided in both Sub- 
sections A and B, constitutes constructive notice to land- 


ANNOTATIONS owners actually living in the proposed watershed district. 
Notice required for proposed district hearing. — 1963-64 Op. Att'y Gen. No, 63-161. 
All landowners who do not reside on their land within the Am, Jur, 2d, A.L.R. and C.J.S. references. — 2 Am. 
proposed district but reside outside the district are enti- Jur. 2d Administrative Law § 261 et seq. 
tled to notice by registered mail of a hearing and referen- 73A C.J.S. Public Administrative Law and Procedure 
dum on a proposed watershed district. 1963-64 Op. Att'y §§ 180, 181. 


Gen. No. 63-161. 
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73-20-9 SOIL AND WATER AND WATERSHED CONSERVATION DISTRICTS 78-20-11 


73-20-9. Referendum. 


After the board of supervisors has made and recorded a determination that there is need, in the 
interest of the public health, safety and welfare, for creation of the proposed watershed district, 
it shall consider the question whether the operation of a district within the proposed boundaries 
with the powers conferred upon such districts in Section 73-20-13 NMSA 1978 is administratively 
practicable and feasible. To assist the board of supervisors in this determination, the board shall, 
within a reasonable time after entry of the finding that there is need for the organization of the 
district and the determination of the boundaries of ‘the district, hold a referendum within the 
proposed district upon the proposition of the creation of the district. Due notice ‘of the referendum 
shall oe given as capone in ars Local Election Act [Chapter 1, Article 22 NMSA 1978]. 


ig 1953 Comp., § 45-5-27, Baten by Laws within the proposed district as polling places. The board 
1957, ch. 210, § 9;.1975, ch, 294, § 3; 2018, ch. 79,.§ 160; shall appoint a polling superintendent and other neces- 


2019, ch, 212, § 252. sary polling officers giving equal representation to the 
‘Repeals. — Laws 2019, ch. 212, §284(B) repealed Laws proponents and opponents of the question involved. Bal- 

2018, ch..79, § 160 effective April 3, 2019. Laws 2018, ch. lots shall be sent to all absentee landowners upon request 

79, § 160 would have. become effective July 1, 2022. P and they may vote by return ballot by first class mail" and 
The 2019 ASR mept atectye April 3, 2019, pro-. added "the Local Election Act". 

vided that notice of a referendum on the proposition of the 

creation of a watershed district shall ttoioets as provided ANNOTATIONS 

in the Local Election Act; after "shall be given as provided Legislative intent is that the board may, after’ the 


in", deleted "Section 73-20-8 NMSA 1978, except that, no- 
tice sent to absentee landowners shall also inform them of 
their right to request a ballot. Such notice shall state the stances, a combined notice that complies with all the 
date of holding the referendum, the hours of opening and statutory provisions is sufficient for both the hearing and 
closing the polls and shall designate one or more places referendum, 1975 Op. Att'y Gen, No. 75-44, 


hearing and tentative decision to include additional lands, 
immediately conduct a referendum. Under these circum- 


73-20-10. Repealed. 


Repeals. — Laws 2019, ch, 212, § 284 repealed 73-20- Laws 2019, ch. 212, §.284(B) repealed Laws 2018, ch. 
10 NMSA 1978, as enacted by Laws 1957, ch, 210, § 10, 79, § 161 effective April 8, 2019, Laws 2018, ch, 79, § 161 
and amended by Laws 2003, ch. 228, § 2; relating to bal- would have become effective July 1, 2022. 


lots, effective April 3, 2019. For provisions of former sec- 
tion, see the 2018 NMSA 1978 on NMOneSource.com. 


73-20-11. Votes; results. 


The votes shall be counted in accordance with the provisions of the Local Election Act [Chap- 
ter 1, Article 22 NMSA 1978]. If a majority of the votes cast favors creation of the district, the 
county canvassing board shall certify the results to the county clerk in the county involved. Upon 
proper recording of the action, the watershed district shall be duly created. After recording, the 
certification shall be ai with the New Mexico department of agriculture. 


trewest 1953 ‘Comp., § 45-5:20, enacted by Laws deleted "by the election officers at the close of the polls 
1957, ch. 210, § 11; 1978, ch. 332, § 5; 1977, ch. 254, and report of the results along with the ballots delivered 
§ 49; 1987, ch: 234, § 74; 2008, ch. 228, § 8; 2018, ch. 79, to the polling superintendent, who shall certify the results 


§ 162; 2019, ch, 212, § 253. to the board of: supervisors" and added "in ‘accordance 
The 2019 amendiiicnt, effective April 3, 2019, revised with the provisions of the Local ‘Election Act", and added 
the provision related to determining the results of an elec- "county canvassing" preceding "board". 
tion on the creation of a watershed district; after the sec- The 2008 amendment, effective’! June 20; 2003, sub- 
tion heading, deleted "The votes shall be counted by the stituted "New Mexico department of agriculture" for 
election officers at the close of the polls and report of the "forestry division of the energy, minerals and natural re- 
results along with the ballots delivered to the polling su- sources department" at the end. 
perintendent, who shall certify the results to the board The 1987 amendment, effective July 1, 1987, substi- 
of supervisors", and after "creation of the ‘district, the", tuted "the forestry division of the energy, minerals and 
added "county canvassing". natural resources department” for "the soil and- water 
The 2018 amendment, effective July 1, 2022, pro- conservation division" at the end of the last sentence and 
vided that the votes in a watershed district election shall made minor changes in ag nao in the second, os and 
be counted in accordance with the provisions of the Lo- fourth sentences. 


cal Election Act; and’ after "The votes shall be counted", 
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73-20-12 SPECIAL DISTRICTS 73-20-12 


73-20-12. Directors; election. 


A. At the next regular local election held pursuant to the Local Election Act [Chapter 1; Article 
22 NMSA 1978] after a watershed district is created, the board of supervisors of the soil and wa- 
ter conservation district involved shall cause an ‘election tovbe held for the election'of a board of 
directors of the watershed district. The board shall consist of five members. The first board shall 
determine by lot from among its membership two members to serve terms of two years and three 
members:to serve terms of four years. Thereafter, as these initial terms expire, their replacements 
shall be elected for terms of four years. Vacancies occurring before the expiration of a term shall 
be filled by the remaining members of the board for the unexpired term. Two or more vacancies 
occurring simultaneously shall be filled by appointment by:the board of supervisors. The board 
of directors shall, under the supervision of the board of supervisors, be the governing body of ihe 
watershed district. 

B. If the territory embraced within a watershed aidbriet lies within more than one soil can 
water conservation district, each additional soil and water conservation district having a minority 
of the land involved in the watershed shall be entitled to elect three additional directors. These 
additional directors after their election shall determine by lot one of their number to serve a term 
of two years and two a term of four years. Thereafter, their successors shall be elected for terms 
of four years. The representatives of each of these minority districts shall fill vacancies :in the dis- 
trict's membership for the unexpired term. 

C. The board of directors shall annually elect from its membership a chair, secretary and trea- 
surer. The treasurer shall execute an official bond for the faithful performance of the duties of of- 
fice to be approved by the board of directors. The bond shall be executed with at least three solvent 
personal sureties whose solvency shall exceed the amount of the bond, or by a surety company 
authorized to do business in this state, and shall be in an amount determined by the board of 
directors. If the treasurer is required to execute a surety company bond, the premium of the bond 
shall be paid by the board of directors. | . 

D. The board of directors shall prepare and submit to the department of finance and adminis- . 
tration such reports as it may require from among those required to be submitted by other politi- 
cal subdivisions. 

EK. Each person desiring to be a director of a watershed district shall file a nominating petition 
with the proper filing office in accordance with the provisions of the Local Election Act, signed by 
ten or more qualified electors. 


History: 1953 Comp., § 45-5-30, enacted by Laws C. The term of a special hospital district or watershed 
1957, ch. 210, § 12; 1973, ch. 332, § 6; 1977, ch. 254, district board member that was-set to expire on.or after 
§ 50; 2003, ch. 228, § 4; 2018, ch. 79, § 163; 2019, ch. July 1, 2022 shall expire on December 31, 2023, and that 
212, § 254. member's successor shall’ be elected in the local election 

Repeals. — Laws 2019, ch. 212, § 284(B) repealed Laws held on, the first Tuesday after the first Monday of Novem- 
2018, ch. 79, § 163 effective April 3, 2019. Laws 2018, ch. ber 2023 for a term beginning on January 1, 2024. 

79, § 163 would have become effective July 1, 2022. The 2019 amendment, effective April 3, 2019, revised 

Temporary provisions, — Laws 2019, ch. 212, § 278 the timing for holding an election for the board of direc- 
provided that: tors of a watershed district, revised the length of terms for 

A. The term of a branch community college district, certain directors, and revised the requirements of a direc- 
special hospital district, solid waste authority district, tor nominating petition; in Subsection A, after the subsec- 
lower Rio Grande public water works authority or water- tion designation, deleted "Within thirty days" and added 
shed district board. member that was set to expire on or "At the next regular local election held pursuant to the 
before June 30, 2020 shall expire on December 31, 2019, Local Election Act", and after."terms of two years", deleted 
and that member's successor shall be elected in the regu- "two" and added "and three", after "serve terms", deleted 
lar local election held on the first Tuesday after the first "of' three years and one member to serve a term"; in Sub-: 
Monday of November 2019 for a term beginning on Janu- section B, after "term-of two years", deleted "one a term of 
ary 1, 2020. three years", after "and", deleted "one" and added "two"; 

B. The term of a branch community college district, in Subsection H, after "nominating petition with the", de- 
special hospital district, solid waste authority district, leted "board of supervisors" and added,"proper filing of- 
lower Rio Grande public water works authority or water- fice in accordance with the provisions of the Local Election 
shed district board member that was set to expire on or af- Act", after "signed by ten or more", deleted "landowners 
ter July 1, 2020 but on or before June 30, 2022 shall expire within the watershed districts of the county involved, or, if 
on December 31, 2021, and that member's successor shall less than fifty landowners are involved, a majority, of such 
be elected in the local election held on the first Tuesday landowners, If the candidates nominated. do not exceed 
after the first Monday of November 2021 for a term begin- the positions available, they shall be declared elected. No 
ning on January 1, 2022. person shall be eligible to be a director of a watershed 
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district who.is not a landowner in the district in which he 
seeks election" and added "qualified electors". 

The 2003 amendment, effective June 20, 2003, in Sub- 
section A, deleted "or districts" following "water conserva- 
tion district", inserted the sixth sentence; substituted "the 
district's" for "its" near the end of Subsection B; substi- 
tuted "shall" for "must" preceding "exceed the amount" in 
Subsection C, 


ANNOTATIONS 
Authority to cause election to be held. — Laws 


SOIL AND WATER AND WATERSHED CONSERVATION DISTRICTS 


73-20-14 


not provide for the possibility that more candidates could 
be nominated than there are positions available. Under 
the act, the board of supervisors of the soil conservation 
district (or districts) involved has the authority to cause 
an election to be held for the election of a board of direc- 
tors of the watershed district. The board of supervisors 
must comply with the procedure set up by the act in all 
cases where there is a specific provision which can be fol- 
lowed. 1957-58 Op. Att'y Gen. No. 57-116. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
Jur. 2d Irrigation § 61; 

94 C.J.S. Waters § 320. 


1957, ch. 210, § 12(e) (Subsection E of this section) does 


73-20-13. Authority. 


Subject to the approval of the board of supervisors, the board of directors of a watershed district 
shall have power to: 

A. levyan annual assessment on the real property within the district, within the limitations 
provided in Section 73-20-17 NMSA 1978, for administration, construction, operation and mainte- 
nance of works of improvement within and without the district as are required by the district in 
the performance of its functions; 

B. acquire by purchase, gift, grant, bequest, devise or through condemnation proceedings in 
the manner provided in the Eminent Domain Code [42A-1-1 through 42A-1-33 NMSA 1978] prop- 
erty or rights of way necessary for the exercise of any authorized function of the district; provided 
that no property or water rights shall be condemned for the purposes of recreation; 

C, construct, improve, operate, contract for and maintain such structures as may be necessary 
for the performance of any function authorized by the Watershed District Act; 

D. borrow money necessary for the purpose of acquiring rights of way and establishing, con- 
structing, reconstructing, repairing, enlarging and maintaining the structures and improvements 
required by the district in the performance of its functions and repay these loans with the proceeds 
of the annual assessment provided for in Subsection A of this section or by the issuance, negotia- 
tion and sale of its bonds as provided in Section 73-20-14 NMSA 1978; and 

E. receive and grant assistance and cooperate with counties, municipalities and state and fed- 
eral agencies in carrying out the provisions of the Watershed District Act. 


History: 1953 Comp., § 45-5-31, enacted by Laws 
1957, ch. 210, § 13; 1961, ch. 233, § 2; 1965, ch. 84, § 2; 
1975, ch. 294, § 4; 1981, ch. 125, § 59; 2003, ch. 228, § 5. 

The 2003 amendment, effective June 20, 2003, in- 
serted "for" following "operate, contract" in Subsection C. 


ANNOTATIONS 


Payment for costs of constructing flood deten- 
tion dam, — The district's funds, whether obtained by 


borrowing, issuing bonds or the levying of assessments 
can be used to pay a portion of the costs of constructing 
a flood detention dam. 1963-64 Op. Att'y Gen. No. 63-78. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Irrigation § 62. 
94 C.J.S. Waters § 321. 


73-20-14. Bonds. 


A. Bonds authorized by Section 73-20-13 NMSA 1978 shall not be issued until proposed by order 
or resolution of the board of directors, specifying the purpose for which the funds are to be used, and 
the proposed undertaking, the amount of bonds to be issued, the rate of interest they are to bear and 
the amount of any necessary assessment levy in excess of the maximum authorized in Section 73-20- 
17 NMSA 1978 to establish a sinking fund for the liquidation of bonds as provided in Section 73-20- 
17 NMSA 1978. A copy of the order or resolution shall be certified to the board of supervisors. 

B. The board of supervisors shall conduct a hearing on the proposal after notice given pursu- 
ant to Section 73-20-8 NMSA 1978. If it appears that the proposal is within the scope and purpose 
of the Watershed District Act [73-20-1 NMSA 1978 et seq.] and meets all other requirements of 
the law, the proposal shall be submitted to the qualified electors of the district at an election held 
pursuant to the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 
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73-20-15 


i: SPECIAL DISTRICTS 


73-20-16 


C. If two-thirds of the qualified electors voting on the ballot question favor the sreigelany ‘the 


bonds may be issued. 


‘History: 19538 Conipy § 45-5-32, enacted by Laws 
1957, ch. 210, § 14; 1965, ch. 84, § 3; 1975, ch. 294, § 5; 
2008, ch. 228, § 6; 2018, ch. 79, §:164; 2019, ch. 212; 
§ 255. 

Repeals. — Laws 2019, ch. 212; §:284(B) repealed pence 
2018, ch.-79, § 164 effective April 3, 2019. Laws 2018, ch. 
79, § 164 would have become effective July 1, 2022. 

The 2019 amendment, effective April ‘3, 2019, pro- 
vided that a proposal to issue bonds shall be submitted 
to the qualified electors of a watershed district and that 
the election shall be conducted pursuant to the Local 
Election Act"; in Subsection B, after "shall be submitted 
to the", deleted "landowners of the district by referendum 
under supervision of the board of supervisors." and added 
"qualified electors of the district at an election held pur- 
suant to the Local Election Act"; deleted former Subsec- 
tion C and redesignated former Subsection D as Subsec- 
tion’ C; in Subsection C, after "two-thirds of the", deleted 


73-20-15. Loans; repayments. 


"ideldownérs" and added "qualified electors", and after’ 
"voting", deleted "on the ballot question", 

The 2003 amendment, effective June 20, 2003, in Sub- 
section A, substituted "Section 73-20-13 NMSA 1978" for 
"Section 45-5-31 NMSA 1953" near the beginning, substi- 
tuted "Section 73-20-17 NMSA 1978" for "Section 45-5-34 
NMSA 1953" twice; in Subsection. B, substituted: ."Sec- 
tion 73-20-8 NMSA 1978" for "Section 45-5-26 NMSA 
1953" following "given pursuant to", substituted "the" 
for this" preceding "Watershed District Act"; substituted 
"Sections 73-20-8 through 73-20-11 NMSA 1978" for."Sec- 
tions 45-5-26 through 45-5-29 NMSA 1953" in Subsec- 
tion C, 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, Sekcetnagaes —_ 45 a 
Jur. 2d Irrigation § 67. The 
94 C.J.S. Waters §§ 322, 323. ¥ ne road 


te 


A. In addition to the borrowing of money by the issuance of bonds for the purposes set out in 
Section 73-20-13 NMSA 1978, the district may borrow money from the United States department of 
agriculture or any other federal agency if the loan can be repaid according to its terms by use of the 
levy authorized by Section 73-20-17 NMSA 1978 and the board of supervisors has so determined. . 

B. The district may also borrow money from the United States department. of agriculture or 
any other federal agency and levy an assessment not to exceed five dollars ($5.00) on each one 
thousand dollars ($1,000) of net taxable value, as that term is defined,in the Property Tax Code 
[Chapter 7, Articles 35 through 38 NMSA 1978], of property subject to taxation by the district, in 
addition to others authorized by the Watershed District Act, to repay the loan if the. board of direc-. 
tors determines the rate of the levy required and: “é | 

(1) secures the approyal of the board of supervisors; 

(2) areferendum on the acceptance of the loan for specified purposes is held; 

(3) two-thirds of the landowners voting favor the proposal; and . 

(4) the procedures of Sections 73-20-8,through 73-20-11 NMSA 1978 as to. notice, qualifies 
cations of voters and manner of holding referendum election are followed in the referendum held 
under this section. 


History: 1953 Comp., enacted by Laws 1961, ch. 
233, § 3; 1975, ch. 294, § 6; 1986, ch. 32, § 37. 

The 1986 amendment, in Subsection A, substituted 
"Section 73-20-13 NMSA 1978" for "Paragraph (4) of Sub- 
section A of Section 45-5-31 NMSA 1953" and "Section 73- 
20-17 NMSA 1978" for "the Watershed District Act" and 
deleted "five mill" preceding "levy"; in Subsection B, sub- 
stituted "five dollars ($5.00) on each one thousand dollars 
($1,000) of net taxable value, as that term is defined in 
the Property Tax Code, of property subject to taxation by 


73-20-16. Per diem and mileage. 


the district" for "five mills" in the introductory paragraph 
and, in Paragraph (4), substituted "the procedures of Sec- 
tions 73-20-8 through 73-20-11 NMSA 1978" for."the pro- 
cedure of Sections 45-5-26 through 45-5-29 NMSA 1953"; 
and made minor stylistic changes. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 94 
C. d. S. eeare § 321. 


Members of the board of directors shall receive no salaries, but the members shall be entitled to 
be reimbursed in accordance with the provisions of the Per Diem and Mileage Act [10-8-1 through 


10-8-8 NMSA 1978]. 


History: 1953 Comp., § 45-5-33, enacted by Laws 


1957, ch. 210, § 15; 2003, ch. 228, § 7.. 


The 2003 amendment, effective June 20, 2003, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. | 
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73-20-17. Budgets; tax levy; limitation. 


Within the first quarter of each calendar year, the board of directors shall prepare an itemized 
budget of the funds needed for administration, construction, operation and maintenance of works 
of improvement. After approval of the budget by the board of supervisors, the board of directors 
shall, by order or resolution, levy an assessment sufficient to meet the budget, not to exceed five 
dollars ($5.00), or any lower maximum amount required by operation of the rate limitation provi- 
sions of Section 7-37-7.1 NMSA 1978 upon the assessment authorized by this section, on each one 
thousand dollars ($1,000) of net taxable value, as that term is defined in the Property Tax Code 
[Chapter 7, Articles 35 through 38 NMSA 1978], of all real property subject to taxation within 
the district, except. that the limit on assessments.does not apply to any levy necessary, to provide 
a sinking fund for retirement of bonds authorized by Section 73-20-13 NMSA 1978. A copy of the 
budget and order or resolution shall be certified to the.county assessor of the county or counties 


involved and to the department of finance and administration by July 15 of each year. 


History: 1953 Comp., § 45-5-34, enacted by Laws 
1957, ch. 210, § 16; 1986, ch. 32, § 38; 2003, ch. 228, § 8. 

Cross references. — For county assessor, see Chap- 
ter 4, Article 39 NMSA 1978. 

The 2003 amendment, effective Fine 20, 2003, in- 
serted "and to the department of finance and administra- 
tion” near the end. 

The 1986 amendment inserted "tax levy; limitation" 
in the catchline; substituted the language following “not 
to exceed" in the second sentence for "five mills per dollar 
of the assessed value of all real property within the dis- 
trict, except any levy necessary to provide a sinking fund 
for retirement bonds authorized by Section 13 of this act"; 
and inserted "by July 15 of each rsa at the end of the 
last sentence: 


ANNOTATIONS 


Officials to agree to pro rata share of district 


lands included. — Federal, Indian.reservation and state 
lands may be included in a watershed district only if the 
officials charged with administering such lands specifi- 
cally agree to the inclusion of the lands in the district. 
Even if such agreement is obtained, there is yet another 
agreement that is a prerequisite to such inclusion; it 
would be necessary that the officials. administering the 
lands in question also agree to put up a pro rata share 
of the district's. budget, based on the value of the lands 
included in the district, because the assessment is to be 
uniform throughout the district: This amount may’ be 
difficult of computation, since in most counties property 
exempt from taxation is not carried on the tax rolls. The 
value of the real property as indicated on the tax rolls is a 
determining factor in computing the assessment; 1961-62 
Op. Att'y Gen, No. 61-87. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 321. 


budget where federal, Indian reservation and state 


73-20-18. Assessment lists. 


A. The board of directors shall prepare a list of the landowners within the defined boundaries 
of the watershed district in each county involved showing the number of acres subject to assess- 
ment and deliver it to the county assessor of the county involved. The assessor shall indicate the 
information on the tax rolls. 

B. The county assessor shall compute the assessment due the district from each landowner 
in accordance with the rate fixed by the board of directors and the value of the real property in- 
dicated on the tax roll. The computation shall be made on the regular tax: bills in the: manner as 
may be directed by regulation of the property tax division of the taxation and revenue department. 


History: 1953 Comp., § 45-5-35, enacted by Laws 


ANNOTATIONS 
“ini FURS PERE Fhe neh eee, § wait 5 isi cere Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 


The 2008 amendment, effective June 20, 2003, in Sub- Jur. 2d Irrigation § 70. 
section A, inserted "within the defined boundaries of the 94 C.J.S, Waters § 334. 
watershed district" following "of the landowners" and de- 
leted "or counties" following "of the county". 


73-20-19. Collection of nekessinents. 


A. The county treasurer shall collect the assessment due the district at the same time and in 
the same manner in which he collects the state and county ad valorem tax: The county treasurer 
shall retain a fee for collections of the assessment equal to four percent of the assessment collected 
or the actual cost, whichever is less. 
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B. Such assessments shall be subject to the same due and delinquency date, sliBbonES) penal- 


ties pba interest as are applied to the collection of ad valorem taxes. | 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 45 Am. 
Jur, 2d Irrigation § 69. 
94 C.J.S: Waters § 337. 


History: 1953 Comp., § 45-5-36, enacted by Laws - 
1957, ch. 210, § 18. 


73-20-20. Expenditures. 


Assessment funds collected shall be transferred to and held by the treasurer of the watershed 
district for the specific purpose for which they have been collected. All expenditures of such funds 
shall be made by the board of directors upon order of the board, approved by the board of supervi- 
sors of the soil and water conservation district or districts involved. 


History: 1953 Comp., § 45-5-37, enacted by Laws 


ANNOTATIONS 
a ch. 210, § 19; 1973, ch. 332, § 7; 1977, ch. 254, AGA Gia REA Tati oen ital. Gomme lememecniee 4 


C.J.S, Waters § 321. 


73-20-21. Addition of land. 


A. Any one or more owners of land may petition the board of supervisors to have their lands 
added to.a watershed district. The petition shall define the boundaries of the land desired to be an- 
nexed, the number of acres of land involved and other information pertinent to the proposal. When 
the boundary described embraces lands of others than the petitioners, the petition shall so state 
and shall be signed by twenty-five or more of the landowners in the territory described, if fifty or 
more such owners are involved, or by a majority if fewer than fifty landowners are involved. 

B. Within thirty days after the petition is filed, the board shall cause due notice to be given as 
provided in Section 73-20-8 NMSA 1978 of a hearing on the petition. All interested parties shall 
have a right to attend the hearing and be heard. The board shall determine whether the lands 
described in the petition or any portion of them shall be included in the district. If all the landown- 
ers in the territory involved are not petitioners, a referendum shall be held within the territory in 
accordance with the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. If it 
is determined by the qualified electors of the district that the land should be added, this fact shall 
be certified by the board of supervisors to the county clerk in the county involved. After recording, 
the certification shall be filed with the New Mexico department of agriculture. 


History: 1953 Comp., § 45-5-38, enacted by Laws 
1957, ch. 210, § 20; 1973, ch. 332, § 8; 1977, ch. 254, 
§ 52; 1987, ch. 234, § 75; 2003, ch. 228, § 10; 2018, ch. 
79, § 165; 2019, ch. 212, § 256, 

Repeals. — Laws 2019, ch. 212, § 284(B) repealed Laws 
2018, ch. 79, § 165 efiectae April 3, 2019. Laws 2018, ch. 
79,§ 165 would have become effective July 1, 2022. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that a referendum on the question of adding land 
to a watershed district should be held in accordance with 
the Local Election Act; after "within the territory", deleted 
"as provided in Sections 73-20-8 through 73-20-11 NMSA 
1978 before making a final determination" and added "in 
accordance with the provisions of the Local Election Act". 

The 2003 amendment, effective June 20, 2003, sub- 
stituted "New Mexico department of agriculture" for 


73-20-22. Detaching land. 


"forestry division of the energy, minerals and natural re- 
sources department" at the end of Subsection B. 

The 1987 amendment, effective July 1, 1987, in Sub- 
section B, in the first sentence substituted "73-20-8 NMSA 
1978" for "45-5-26 NMSA 1958", in the fourth sentence 
substituted "73-20-8 through 73-20-11 NMSA 1978" for 
"45-5-26 through 45-5-29 NMSA 1953 of the Watershed 
District Act", in the sixth sentence substituted "the for- 
estry division of the energy, minerals and natural.‘re- 
sources department" for "the soil and water conservation 
division"; and made minor changes in language through- 
out the section. 2! 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. peferencess — 45 Am. 
Jur: 2d Irrigation § 60. f 


The owner or owners of land who have not been, are not and cannot be benefited by their inclu- 
sion in the watershed district and whose lands do not contribute to the district's purposes may 
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petition the board of supervisors to have the lands withdrawn. The petitions shall be filed with the 
board of supervisors and the board of directors and shall describe the lands and state the reasons 
why they should be withdrawn, If it is determined by the board of supervisors that the lands shall 
be withdrawn, the determination shall be certified to the county clerk of each county in which any 
portion of the lands lie. After recording, the certification,shall be filed with the New Mexico depart- 
ment of agriculture. } 


History: 1953 Comp., § 45-5-39, enacted by Laws The 2003 amendment, effective June 20, 2003, sub- 
1957, ch. 210, § 21; 1978, ch. 332, § 9; 1975, ch. 294, § 7; stituted "who" for "which" following "owners of land" and 
1977, ch. 254, § 53; 1987, ch. 234, § 76; 20038, ch, 228, substituted.""New Mexico department of agriculture" for 
§ 11; 2013, ch. 17, § 1; 2013, ch, 169, § 1. "forestry division of the energy, minerals and natural re- 

The 2013 amendment, effective June 14, 2013, nar- sources department" at the end. . 
rowed the class of owners who may petition to withdraw The 1987 amendment, effective July 1, 1987, in the 
land by adding the qualification that the owner's land does third sentence substituted "73-20-8 NMSA 1978" for "45- 
not contribute to the district's purpose; eliminates the re- 5-26 NMSA 1958"; in the fifth sentence substituted "the 
quirements for a hearing; in the first sentence, after "wa- forestry division of the energy, mineral and natural re- 
tershed district", added phrase "and whose lands do not sources department" for "the soil and water conservation 
contribute to the district's purposes"; and deleted the for- division" at the end; and made minor changes in language 
mer third and fourth sentences which provided for a hear- throughout the section. 
ing on a petition to withdraw land and notice of hearing. 

Laws 2013, ch. 17, § 1 and Laws 2013, ch. 169, § 1, both ANNOTATIONS 
effective June 14, 20138, enacted identical amendments to Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
this section. The section was set out as amended by Laws: Jur, 2d Irrigation § 60. 


2013, ch. 169, § 1. See 12-1-8 NMSA 1978. 


73-20-23. Discontinuance of districts. 


A. ‘At any time after five years from the organization of.a watershed, district, a majority of the 
landowners in the district may file a petition with the board of supervisors and the board of direc- 
tors requesting that the existence of the district be discontinued if all obligations of the district 
have been met. The petition shall state the reasons for discontinuance and demonstrate that all 
obligations of the district have been met. 

B. After giving notice as defined in Section 73-20-8 NMSA 1978, the board of supervisors may 
conduct hearings on the petition as may. be necessary to assist it in making a determination. 

C. Within sixty days after petition is filed, a referendum shall be held pursuant to the provi- 
sions of the Local Election Act [Chapter 1, Article 22 NMSA.1978], 

D... If a majority of the votes cast in the referendum favors the discontinuance of the district 
and it is found that. all obligations have been met, the board of supervisors shall make.a deter- 
mination that the watershed district shall be discontinued. A copy of the determination shall be 
certified by the clerk of the county involved.for recording. After recording, the certification shall be 
filed with the New Mexico department of agriculture. 


History: 1953 Comp., § 45-5-40, enacted by Laws The 2018 amendment, effective July 1, 2022, provided 
1957, ch. 210, § 22; 1973, ch. 332, § 10; 1975, ch. 294, that referendums on the discontinuance of districts shall 
§ 8; 1977, ch. 254, § 54; 1987, ch. 234, § 77; 2003, ch. be held pursuant to the Local Election Act; and in Subsec- 
228, § 12; 2013, ch. 17, § 2; 2013, ch. 169, § 2; 2018, ch. tion C, after "referendum shall be held", deleted "under 


79, § 166; 2019, ch. 212, § 257. the supervision of the board of supervisors as provided in 
The 2019 amendment, effective April 3, 2019, provided ~ Section 73-20-14 NMSA 1978. No informalities in the con- 
that an election on the question of whether to discontinue —' duct of the referendum or in any matters relating to the 
a watershed district shall be held pursuant to the Local referendum shall invalidate it or its result if notice of the 
Election Act, and revised the timing of an election on the referendum has been given substantially as provided in 
question of whether to discontinue a watershed district; Subsection B of this section" and added "pursuant to the 
in Subsection C, after "Within", deleted "sixty" and added Local Election Act". 
"ninety", after "shall be held", deleted "under the supervi- ' The 2018 amendment, effective June 14, 2013, elimi- 
sion of the board of supervisors as provided in Section 73- . . nated the requirement that at least twenty-five landown- 
20-14 NMSA 1978, No informalities in the conduct of the ers in a district of fifty landowners or more petition for the 
referendum or in any matters relating to the referendum discontinuance of the district; required that all obligations 
shall invalidate it or its result if notice of the referendum of a district be met as a precondition to discontinuance 
has been given substantially.as provided in Subsection B of the district; and in Subsection A, in the first sentence, 
of this section" and added "pursuant to the provisions of after "watershed district", deleted "twenty-five or more 
the Local Election Act; provided that the date of the elec- landowners within a district or, if less than fifty landown- 
tion is not in conflict with the provision of Section 1-24-1 ers are involved" and after "the district be discontinued", 
NMSA 1978". added "if all obligations of the district have been met". 
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The 2008 amendment, effective June! 20, 2003, sub- NMSA 1978" for "45-5-32 NMSA 1953" at the end; in Sub- 
stituted "New Mexico department of agriculture" for __ section D, substituted "the forestry division of the energy, 
"forestry division of the energy, minerals and natural re- minerals and natural resources department" for "the soil 
sources department" at the end of Subsection D. i and water conservation division" at the end of the last 

The 1987 amendment, effective July 1, 1987,.in Sab, +. sentence; and made minor language changes throughout 
section B, substituted "73-20-8 NMSA 1978" for "45-5- .. the section. 


26 NMSA 1953"; in Subsection C, substituted "73-20-14 


73-20-24. Supervision by courts. 


If any supervising soil and water conservation district is discontinued, the district court of the 
county or counties involved shall serve in the same supervising capacity over the watershed dis- 
trict as the pogue of supervisors. 


History: 1953 ediaig® § 45-5-41, enacted by Laws 
1957, ch. 210, § 23; 1973, ch. 332, '§ 11; 1977, ch. 254, 
§ 55. 


73-20-25. Short title. 


Sections 73-20-25 through 73-20-48 NMSA 1978 may be cited-as the "Soil and Water Conserva- 
tion District Act". 


History: 1953 Comp., § 45-5-42, enacted by Laws "45-5-42 through 45-5-64 NMAA 1958, as amended by 


1965, ch. 137, § 1; 1978, ch. 324, § 1; 1977, ch. 254, § 56; this and subsequent amendments" near the beginning of 
2003, ch. 88, § 1. the section. 


The 2003 amendment, effective June 20, 2003, sub- 
stituted "73-20-25 through 73-20-48 NMSA 1978" for 


73-20-26. Legislative determination; purpose of act. 


A. Considered and resolved by legislative determination, it is declared that: © 

(1) the land, waters and other natural resources are the basic physical assets of New Mex- 
ico, and their preservation and development are necessary to'protect and promote the es and 
general welfare of the people of the state; 

(2) thei improper use of land and related natural resources, soil erosion and water iSe re- 
sult in economic waste in New Mexico through the deterioration of the state's natural plolaeet eS 
and . 

(3) appropriate corrective and conservation practices and programs must be encouraged 
and executed in New Mexico to conserve and develop beneficially the soil, water and other natural 
resources of the state. 

B. It is declared to be the policy of the legislature and the purpose of the Soil and RYE Con- 

servation District Act [73-20-25 through. 73-20-48 NMSA 1978] to: 

(1) control and prevent soil erosion; 

(2)' prevent floodwater and sediment damage; 

(3) further the conservation, Geyelonment, beneficial application and proper disposal of 
water; 

(4) promote the use of impounded water for recreation, propagation of fish and wildlife, 
irrigation and for urban and industrial needs; and 

(5) by the application of these measures, conserve and develop the natural resources of 
the state, provide for flood control, preserve wildlife, protect the tax base and promote the health, 
safety and general welfare of the people of New Mexico. . 


History: 1953 Comp., § 45-5-48, enacted by Laws ANNOTATIONS 


1965, ch. 137, § 2. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 C.J.S. 
Agriculture § 9; 94 C,J.S. Waters § 229> 
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73-20-27. Definitions. 


As used in the Soil and Water Conservation District Act [73-20-25 through 73-20-48 NMSA 
1978]: 

A. "district". means a soil and water conservation district as described. in Section 73-20-44 
N MSA 1978; 

B. “supervisor means a member of the governing body As a district; 

C. "commission" means the soil and water conservation commission; 

D. "agencies of the United States" includes the natural resources conservation service of the © 
United States department of agriculture; 

E. “landowner" includes resident and nonresident owners of natural resources; 

F. "due notice" means the publication or broadcasting of the appropriate information by news- 
papers of general circulation and, if appropriate, broadcast stations licensed by the federal com- 
munications commission, or by other means that meet the requirements of the Open Meetings ‘Act 
[Chapter 10, Article 15 NMSA 1978]. If print or broadcast media do not service the affected geo- 
graphical area, due notice may:be given by posting the appropriate information in notice form in 
six conspicuous public places where it is customary to post notices concerning county or municipal 


affairs within the affected geographical area; 


G. "department" means-the New Mexico department of agriculture; 

H. "director" means the director of the department; 

I. "natural resources" includes land, except for the oil, gas and other ihinetial underlying the 
land; soil; water; air; vegetation; trees; wildlife; natural beauty; scenery; open space; and human 


resources, when appropriate; 


J. “board of regents" means the board of regents of New Mexico state university; and ° 
K. "registered voter" means a person who is registered to vote in New Mexico pursuant to the 
provisions of the Election Code \Chapter 1 NMSA 1978]. 


History: 19538 Comp., § 45-5-44, enacted by Laws 
1965, ch. 137, § 3; 1973, ch. 324, § 2; 1977, ch. 254, § 57; 
1987, ch. 234, § 78; 1997, ch. 137, § 3; 2003, ch. 88, § 2. 

The 2003 amendment, effective June 20, 2008, substi- 
tuted "as described in Section 73-20-44 NMSA 1978" for 
"which is.a governmental subdivision of the state, a pub- 
lic body corporate and politic; organized for the purposes, 
granted the powers and subject to the restrictions of the 
Soil and Water Conservation District Act” at the end of 
Subsection A; deleted "'committee' or" at the beginning of 
Subsection C; deleted "as defined in the Soil and Water 
Conservation District Act" at the end of Subsection E; in 
Subsection F, inserted "or broadcasting" following "publi- 
cation" near the beginning, substituted "by newspapers 
of general circulation and, if appropriate, broadcast sta- 
tions licensed by the federal communications commis- 
sion, or by other means that meet the requirements of 
the Open Meetings Act. If print of broadcast media do" 
for "in notice form in a newspaper or other written me- 
dium of general circulation within the affected geographi- 
cal area at least twice, with a period of ten or more days 


intervening between the first and last publication. If a 
newspaper of general circulation or other written medium 
of general circulation does" near the middle; in Subsec- 
tion I, inserted "air" following "water" and "wildlife" fol- 
lowing "trees" near the middle and substituted "when" for 
"are included where" near the end; inserted "of regents" 
following "board" near the beginning of Subsection J; and 
inserted present Subsection K. 

The 1997 amendment, effective July 1, 1997, in Sub- 
section A, inserted "which is"; in Subsection D, substituted 
"natural resources conservation service" for "soil and con- 
servation service"; rewrote Subsection G; added Subsec- 
tion H; redesignated former Subsection H as Subsection 
I; deleted former Subsection I, defining "Secretary"; and 
added Subsection J. 

The 1987 amendment, effective July 1, 1987, in Sub- 
section G, substituted "the forestry division of the energy, 
minerals and natural resources department" for "the soil 
and water conservation division"; added Subsection I; and 
made a minor language change in Subsection H. 


73-20-28. Soil and water conservation commission members. 


There is created a "soil and water conservation commission" to be composed of seven appointed 
members and five ex-officio members. The seven appointed members shall be selected by and serve 
at the pleasure of the governor. Six of the appointed members shall be supervisors and shall be 
selected and appointed from a panel of three candidates from each region, compiled by the dis- 
tricts of each region and presented by the president of the New Mexico association of conservation 
districts. One appointed member shall be selected at large and shall be a person interested and 
active in the conservation or development of natural resources in New Mexico. The five ex-officio 
members shall serve without vote and shall include: 

A. the governor or his designee; 
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73-20-31 


B. the associate director of the cooperative extension service of New Mexico state university or 


his designee; 


C. the associate director of the agricultural experiment station of New Mexico state university ) 


or his designee; 


“D. the state conservationist of the natural resources conservation service of the United States 


eaten: of agriculture or his designee; and 


E. the president of the New a association of conservation districts or his Sab ties! 


History: 1958 Comp., § 45-5-45, enacted by Laws 
1965, ch. 137, § 4; 1973, ch. 324, § 3; 1977, ch. 254, § 58; 
2003, ch. 88, § 3. 

The 2003 amendment, effective June 20, 2003, in the 
first paragraph substituted "appointed" for "continuing" 
in the first sentence, substituted "appointed" for "con- 
tinuing commission" in the second sentence, substituted 
"of the appointed" for "continuing committee" following 
"Six", deleted "district" following "members shall be", sub- 
stituted "New Mexico" for "state" following "president of 
the", and deleted "soil and water" following "association 


of" in the third sentence, substituted "appointed" for "con- 
tinuing commission" in the fourth sentence, and deleted 
"commission" following "ex-officio" in the fifth sentence; 
deleted "state" following "director of the" near the middle 
of Subsection B; deleted "state" following "director of the" 
near the middle of Subsection C; substituted "of the natu- 
ral resources" for "soil" following "conservationist" near 
the beginning of Subsection D; and, in Subsection E, sub- 
stituted "New Mexico" for' ‘state" near the beginning, and 
deleted "soil and water" following "association of" near the 
middle. 


73-20-29. Selection of commission, chairmans quorum; compensation; 


function. 


A. Upon the appointment of seven members by the governor, the commission shall organize 
and designate a chairman, who shall serve at the pleasure of the commission. 

B. Inthe performance of commission functions, a majority of the appointed members shall con- 
stitute a quorum;.the concurrence of a quorum mAlorAeR shall be required to carry or to determine 


any matter of commission business. 


C. Members of the commission shall receive no Seanad for their services but shall be As, 
titled to be reimbursed in accordance with the provisions of the Per Diem and Mileage Act [10-8-1 


through 10-8-8 NMSA 1978]. 


History: 1953 Comp., § 45-5-46, enacted by Laws 
1965, ch. 187, § 5; 1977, ch. 254, § 59; 2003, ch. 88, § 4. 

The 2003 amendment, effective June 20, 2003, in 
Subsection A deleted "continuing commission", follow- 
ing "seven" near the beginning, and deleted "shall select 
and" following "majority of the" near the middle; substi- 
tuted "appointed" for "continuing commission" near the 
middle of Subsection B; and deleted "for actual expenses 
incurred" following "to be reimbursed" near the middle of 
Subsection C. 


73-20-30. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 73-20-30 
NMSA 1978, as enacted by Laws 1977, ch. 254, § 60, relat- 
ing to creation of the soil and water conservation division 


ANNOTATIONS 


Determination of quorum, — The rule generally is to 
the effect that a quorum is a certain number of the mem- 
bers of a body who are entitled to vote, The determination 
of the number for a quorum should be made on the basis 
of the ex-officio membership as well as the regular mem- 
bership. 1959-60 Op. Att'y Gen. No, 60-13. 

Am. Jur. 2d, A.L.R. and C.J.S, references. _ 45 Am. 
Jur. 2d Irrigation § 61. 

94 C.J.S. Waters § 320. 


and the appointment of a director, effective July 1, 1987. 
For present comparable provisions, see 9-5A-3 and 9- 5A-7 
NMSA 1978. 


73-20-31. Powers and duties of department and commission. 


A. The supervising officer of any state agency or post-secondary educational. institution, shall, 
within the limitations of his budget and the demands of his agency or institution, assign staff or 
personnel, render special reports and undertake surveys or. studies pertaining to soil Land water 
conservation for the commission and the department as requested. 

B. ._The department, with the advice of the commission, shall; 

(1). assist districts in the development of district soil and water conservation prone 
and, from such programs, develop a soil and water. conservation program for the state; fa 

(2) provide information for supervisors concerning the experience and activities of all dis- 
tricts and facilitate the exchange of experience and advice among districts; 
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(3) promote cooperation between districts and, by advice and consultation, assist in the 


coordination of district programs; 


(4) secure and maintain the cooperation and assistance of state and federal agencies and 
seek to secure and maintain the cooperation and. assistance of national, state and local organiza- 
tions and groups interested or active in natural resources conservation and development; 

(5). disseminate information throughout the state concerning district activities and oa 


grams; and 


(6) encourage and, within wacigae limitations, render assistance to district activities and 
facilitate and encourage the formation of new districts in areas ‘where district organization is de- 


sirable. 
C. The commission may: 


(1) advise the department and the board of regents concerning any matter that in its opin- 
ion has a significant impact on or otherwise substantially affects soil and water conservation; and 
(2) promulgate rules to carry out the provisions of the Soil and Water Conservation Dis- 


trict Act [73- On 25 through pares NMSA 1978], 


History: 1953 Comp., § 45-5-47, enacted by Laws 
1978, ch. 175, § 1; 1987, ch. 234, § 79; 1997, ch. 137, § 4; 
2003, ch. 88, § 5. 

Repeals and reenactments. — Laws 1977, ch. 254, 
§ 61, repealed a former 45-5-47, 1953 Comp., relating to 
the powers and duties of the former soil: and water con- 
servation commission, and enacted former § 45-5-47, 1953 
Comp. 

Laws 1978, ch. 175, § 1, repealed former 45-5-47, 1953 
Comp, (former 73-20-31 NMSA 1978), relating to powers 
and duties of the soil and water conservation division, and 
enacted a new 73-20-31 NMSA 1978. 

The 2008 amendment, effective June 20, 2003, in Sub- 
section A inserted "post-secondary educational" following 
"agency or" near the beginning, deleted "of learning" follow- 
ing "institution" near the beginning, and deleted “or detail" 
following "assign" near the middle; deleted "district" follow- 
ing "information for" near the beginning of Paragraph B(2); 
deleted "aid and" following "render" near the beginning of 
Paragraph B(6); and rewrote Subsection C. 

The 1997 amendment, effective July 1, 1997, in Sub- 
section A, substituted "studies pertaining to soil and,wa- 
ter conservation for the commission and the department” 
for "studies for the soil and water conservation bureau 
of the division and for the commission"; in Subsection B, 
substituted "department" for "secretary" in the introduc- 
tory language; and, in Subsection C, substituted "depart- 
ment and the board" for "secretary". 

The 1987 amendment, effective July 1, 1987, deleted 


former Subsections A and B, concerning adoption of the , 


seal, keeping of records, personnel, surety bonds and 


delegation of authority relating to’ the soil and water 
conservation. division; redesignated former Subsection C 
as present Subsection A; in Subsection A, inserted "soil 
and water conservation bureau of the" preceding "divi- 
sion”; deleted former Subsection D, concerning rules and 
regulations; redesignated former Subsection E as pres- 
ent Subsection B; in Subsection B, in the opening clause 
substituted "secretary, with the advice of the commission 
shall" for "division shall as directed by the commission"; 
deleted former Subsection F, relating to the purchase and 
leasing of equipment and other personal property; added 
present Subsection C; and made minor tanguage changes 
throughout the section. 


ANNOTATIONS 


Sale of personal property of district. — Unless the 
provisions of Section 13-6-2 NMSA 1978 are complied 
with, personal property of a soil conservation district 
(now soil and water conservation district) cannot be sold, 
regardless of how or from whom acquired, without first 
obtaining approval of the state board of finance. 1963-64 
Op. Att'y Gen. No. 63-125. 

Financial aid to districts by division limited. — If 
the commission directs the division to assist the districts 
in paying for their audits, then the division must, within 
its budgetary limits, render financial aid to the districts; 
in the absence of a-commission directive, the division may 
not provide financial assistance to the districts for the au- 
dits. 1980 Op. Att'y Gen. No. 80-19. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J,S. States § 138. 


73-20-32. Additional duties of department. 
In addition to all other powers and duties of the department, it shall: 


A. upon request and within budget limitations, provide land-use planning assistance in the 
areas of terrain management consisting of flood control, drainage, erosion and measures required 
for adapting proposed development to existing soil characteristics and topography; and 

“B. with the advice of the commission, divide the state into six soil and water conservation 
regions and assign each of the currently created soil and water conservation districts or those cre- 
ated in the future to one of the six geographical regions. Division and assignment may be amended 
from time to time with the advice of the commission as the boundaries of the districts alter or 
other conditions warrant. 


| The 1997 amendment, effective July, 1, 1997, substi- 
tuted "department" for "division" in the section heading 


History: 1953 Comp., § 45-5-47,1, enacted by Laws 
1978, ch. 824, § 4; 1977, ch. 254, § 62; 1997, ch. 187, § 5. 
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and in the introductory language and, in Subsection B, -."presently" in the first sentence and "advice" for "consent" 
substituted "advice" for "approval" and "currently" for in the second sentence., 


73-20-33. Soil and water conservation districts; creation. 


A. Twenty-five landowners whose land lies within the exterior limits of a geographical area 
proposed to be organized into a district may petition the commission for the oanineti of a dis- 
trict. The petition shall state: 

(1) the proposed district name; ) 
(2) the need for the proposed district and the manner in which it wait B84 in the interest 
of the public health, safety and welfare; 
(3) by accurate description, supplemented and vapor by an accurate mapy the geograph- 
ical area proposed to be organized into a district; anid 
(4). a request that: 
(a) the commission eae the boundaries of the proposed district; 
(b) areferendum be held within the boundaries submitting to the voters' asternina 
tion the question of creating the district; and 
(c) if a majority of votes cast are in favor of creating the district, the commission sub- 
sequently declare the proposed district be created. 

B. Ifany portion of the same geographical area is described in more than o one petition, the com- 
mission may consolidate petitions in the manner it deems expedient. 

C. In the event of a challenge to the validity of signatures on a open the burden of proof 
shall be on the sponsors of the petition. 

D. Within thirty days next succeeding the filing of a petition, the commission shall cause due 
notice to be ‘given to all affected persons of a hearing scheduled to determine the necessity and 
desirability of the proposed district and to determine district boundaries, the propriety of the peti- 
tion and any other relevant questions. All affected or interested persons may attend a commission 
hearing and shall have the right to be heard. If, upon hearing, it is determined to be desirable to 
include in a proposed district lands not contemplated by the petition, the hearing shall adjourn, an 
amended petition shall be required and due notice shall be given to all affected persons. 

EK. The commission shall determine, at the conclusion of a hearing, whether a proposed district 
is necessary and desirable. In making its determination of the necessity of a prapnaed district and 
in defining district boundaries, the commission shall consider: 

(1) the need for the proposed district and its probable effect upon the public health, safety 
and welfare; 

(2) the topography and composition of soils comprising the area of the proposed district; 

(3) the distribution of erosion within the proposed district and within surrounding lands; 

(4) the prevailing land-use practices; and 

(5) the probable effect of the proposed district upon, and its relation to, watersheds, agri- 
culturally productive lands and other extant or proposed districts. 

F. The findings of the commission and its final determination shall not be limited solely to an 
evaluation of the facts adduced at the hearing or those set forth in a petition, but shall be predi- 
cated upon all reliable information available to the commission, including reports, studies and 
other authoritative publications. 

G. Ifthe commission finds that a proposed district is necessary and desirable, it shall approve 
the petition, enter and record its final determination and define the district by legal description. 
If the commission finds no need for a proposed district, it shall deny the petition and enter and 
record.its final determination. A geographical area or a substantial portion of it may not be the 
subject of a, petition submitted for consideration by the commission more than one time in any 
calendar eins 


History: 1953 Comp., § 45-5-48, enacted by Laws of votes cast are in favor of creating the district" at the 


1965, ch. 137, § 7; 1977, ch. 254, § 63; 2003, ch. 88, § 6. beginning of Subparagraph A(4)(c); added present Sub- 

The 2003 amendment, effective June 20, 2003, deleted section C and redesignated the subsequent paragraphs 

"soil and water conservation" following "organized into a" accordingly; in present Subsection D deleted "Owners of 

near the middle of Subsection A; inserted "if a majority land lying within the geographical area described ‘for the 
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proposed district and owners of land which is being con- 
sidered for addition to or inclusion ina proposed or extant 
district shall be given due notice of hearing; and" near the 
middle, and substituted "affected person" for "owners of 
land proposed to be included in. the new district" at the 
end; substituted "of the proposed district" for "to be af- 
fected" at the end of present Paragraph E(2); and substi- 
tuted "the proposed district" for "land to be affected" near 
the end of present Paragraph E(8). 


ANNOTATIONS 


Separate political subdivision. — Soil conservation 
district (now soil and water conservation district) properly 


SOIL AND WATER AND WATERSHED CONSERVATION DISTRICTS 


73-20-35 


organized under laws of state is separate political subdivi- 
sion thereof. 1955-56 Op. Att'y Gen. No. 56-6465. 
Benefits available to all landowners. — Landowner 


~ does not join soil and conservation district; upon its for- 


mation, benefits thereof are available to all owners of land 
located within boundaries of district, whether such own- 
ers have joined said district or not. 1966 Op. Att'y Gen. 
No. 66-48. 

Am. Jur. 2d, A.L.R. and’ C.J.S, references. — 94 
C.J.S, Waters §§ 318, 319. 


73-20-34. Soil and water conservation districts; creation; referendum. 


A. When a final determination of the commission that a proposed district is necessary and 
desirable has been entered and recorded, the commission shall then determine whether the opera- 
tion of the district is administratively practicable. To assist in this determination, the commission 
shall call for a referendum on the proposed district within the geographical boundaries of the dis- 
trict as defined by the commission, to be conducted on the next sueceeding first Tuesday in May, 
if practicable. All registered voters residing within the proposed district shall be eligible to vote. 


B. The commission shall: 


(1) provide for due notice of a referendum within a proposed district; 
(2) confirm eligibility of registered voters; and 
(3) adopt and publish rules to govern the orderly conduct of a referendum. 
C. Areferendum may not be held during an interval when valid rules adopted and published 


by the commission are not in effect. 


D. The proposal shall be presented to the voters on ballots that define, in general eertie and by 
legal description, the area encompassed within the proposed district. 

E.. Informalities or irregularities in the conduct of a referendum shall have no effect,upon its 
result if due notice requirements have been substantially complied with and balloting has been 
fairly conducted in substantial compliance with the rules adopted and published by the commis- 


sion. 


F, The commission shall publish referendum results and make a final determination of whether 
the proposed district is administratively practicable; provided, however, in the event that approval 
of the proposed district is not carried by a majority of votes cast in a referendum, the commission 
shall deny the petition and shall enter and record its order. 


History: 1953 Comp., § 45-5-49, enacted by Laws 
1965, ch. 187, § 8; 1977, ch. 254, § 64; 2003, ch. 88, § 7; 
2005, ch. 141, § 1. 

The 2005 amendment, effective July 1, 2005, changed 
the date of the referendum of a proposed district from 
February to May in Subsection A. 

The 2008 amendment, effective June 20, 2003, in 
Subsection A deleted "within a reasonable time" following 
"the commission shall" near the beginning of the second 
sentence, inserted "to be conducted on the next succeeding 
first Tuesday in February if practicable" at the end of the 
second sentence, and substituted "registered voters resid- 
ing" for "owners of land lying" near the beginning of the 
third sentence; rewrote the provisions of former Subsec- 
tion B describing the ballot'to be presented to the voters 
and designated those provisions as present Subsection D 


‘ 


and redesignated subsequent paragraphs accordingly and 
inserted present Subsection C; deleted former Subsection 
D regarding considerations for the commission in deter- 
mining the administrative practicability of proposed dis- 
tricts; and deleted "of referendum" following "due notice" 
near the middle of present Subsection E. 


ANNOTATIONS 


Benefits available to all landowners. — Landowner 
does not join soil and conservation district; upon forma- 
tion thereof, benefits of soil and water conservation dis- 
trict are available to all owners of land located within 
boundaries of district, whether such owners have joined 
said district or not. 1966 Op. Att'y Gen. No, 66-48, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 319. 


73-20-35. Soil and water conservation districts; organization. 


A. Upon the determination that a proposed district is necessary and administratively practi- 
cable, the commission shall appoint two interim supervisors who reside within the district who 
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shall be the governing body of the district until an election of supervisors is held. The two interim 
supervisors shall present to the secretary of state their verified application, stating: 

(1) a-recital of the proceedings conducted; | 

(2) that-all proceedings were undertaken lawfully and in accordance with the provisions of 
the Soil and Water Conservation District Act [73-20-25 through 73-20-48 NMSA 1978]; 

(8) the name of the proposed district and its geographical boundaries; 

(4). the name and official residence of each applicant together with a certified copy of each 
appointment evidencing the applicant's right to office; and 

(5) the designation of the principal office of the supervisors of the district. 

B. The verified application of the two district interim supervisors shall be accompanied, by 
certified copies of the commission's recorded orders of determination that the proposed district is 
necessary and is administratively practicable. 

C. The secretary of state, upon finding the application and its supporting attachments are in 
substantial compliance with the provisions of this section, shall receive, file and record the appli- 
cation in an appropriate book of record and issue to the applicants, under state seal, a certificate 
of organization of the district. From the date of issuance of the certificate of organization by the 
secretary of state, the district shall be a governmental subdivision of the state. In any action or 
proceeding relating to a district or an act of the district, the certificate of organization of the dis- 
trict shall be admissible in evidence as proof of its contents. 

D. Ifthe secretary of state finds the name of a proposed district to be the same as or substan- 
tially similar to the name of an existing organized district, he shall certify the fact to the commis- 
sion. The commission shall, with the assistance of the interim supervisors, select and submit a 
new name to the secretary of state. 


History: 1953 Comp., § 45-5-50, enacted by Laws 
1965, ch. 137, § 9; 1977, ch. 254, § 65; 2003, ch. 88, § 8. 

The 2003 amendment, effective June 20, 2003, in- 
serted "who reside" following "interim supervisors" near 
the middle of Subsection A; designated the former last 
paragraph of Subsection A as present Subsection B and 
redesignated the subsequent paragraphs accordingly; in 
present Subsection C, deleted "he shall make and" follow- 
ing "record and" near the middle and substituted "a gov- 
ernmental" for "an agency and" following "district shall 
be" near the middle; and deleted "appointed district" fol- 
lowing "assistance of the" near the end of Subsection D, 


ANNOTATIONS 


Separate political subdivision. — Soil conserva- 
tion district (now soil and water conservation district), 


properly organized under laws of state, is separate po- 
litical subdivision thereof. 1955-56 is Att'y Gen. No. 56- 
6465. 

Benefits available to all lnnaawost — Landowner 
does not join soil and conservation district upon formation 
thereof; benefits of soil and water conservation district are 
available to all owners of land located within boundaries. 
of district, whether such owners have joined said district 
or not. 1966 Op. Att'y Gen. No, 66-48. 

District not subject to licensing. — Former contrac- 
tor's license board had no authority to license water or soil 
conservation district in New Mexico. 1966 Op. Att'y Gen. 
No. 66-48. 

Am. Jur. 2d, A.L.R. and C.J.S. Diba beaahatar — 94 
C.J.S. Waters § 319, 


73-20-36. Soil and water conservation districts; modification of existing 
districts. 


A. Unless otherwise provided by this section, petitions to modify the boundaries of an existing 
district shall be subject to the same requirements for notice, hearing, determination of necessity 
and desirability, referendum ‘and determination of administrative practicability as are required 
for petitions for the organization of a district pursuant to the Soil and Water Conservation District 
Act [73-20-25 through 73-20-48 NMSA 1978]. 

B. Petitions for including additional land within an dain 3 organized district, signed by 
twenty-five registered voters residing in the district or within the boundaries of the additional 
land proposed to be included or signed by two thirds of the owners of the additional land proposed 
to be included, whichever is less, may be filed with the commission. If the petition is signed by 
two thirds or more of the owners of the additional land proposed to be included in the district, the 
commission may enter its determinations without hearing or referendum. The commission shall 
advise the department of all petitions filed pursuant to this section. 

C. Petitions for severing land from the defined geographical area of an existing organized 
district, or for its severance and inclusion within another existing organized district, signed by 
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twenty-five registered voters residing in the district or within the boundaries of the land proposed 
to be severed or signed by two thirds of the owners of the land proposed to be severed, whichever 
is greater, may be filed with the commission. If the petition is signed by two thirds or more of the 
owners of the land to be severed orsis submitted by the board of supervisors of each district af- 
fected, the commission may enter its determinations without hearing or referendum. 

D. Petitions for consolidating two or more districts or for separating an existing district into 
two or more districts may be filed with the commission by the board of supervisors of each district 
affected. After due notice, a public hearing shall be held in each district affected. If petitions have 
been filed pursuant to this subsection and approved as provided in the Soil and Water Conserva- 
tion District Act [73-20-25 through 73-20-48 NMSA 1978], it shall not be necessary to obtain the 
consent of the registered voters within the districts prior to the consolidation or division. 

E. The commission shall give written notice to the secretary of state of any modification in the 
defined geographical area of'an existing district; the notice of modification shall describe and por- 
tray by map the modified geographical area. The secretary of state shall note, file and record each 
modification and shall issue, under state seal, a certificate of reorganization to each district af- 
fected. Certificates of reorganization shall have the same effect as the certificates they supersede. 

F, The commission shall supervise reorganization of the affairs of the district when boundaries 
are modified. 

G.- In the event a pusemsindn of a district is disqualified from holding office by the modification 
of the district, the supervisor shall be deemed to have resigned and a successor shall be appointed 
to serve the unexpired term by the commission. 


History: 1953 Comp., § 45-5-51, enacted by Laws 
1978, ch. 85, § 1; 1997, ch. 137, § 6; 2003, ch. 88, § 9. 

Repeals and reenactments. — Laws 1978, ch. 85, § 1, 
repealed 45-5-51, 1953 Comp. (former 73-20-36 NMSA 
1978), relating to ‘modification of existing natural resource 
conservation districts, and enacted a new section. 

The 2003 amendment, effective June 20, 2003, in- 
serted present Subsection A and redesignated the subse- 
quent paragraphs accordingly; in Subsection B, inserted 
"signed by twenty-five registered voters residing in the 
district or within the boundaries of the additional land 
proposed to be included or signed by two thirds of the 
owners of the additional land proposed to be included, 
whichever is less" following "organized district" near the 
beginning and substituted "commission" for "department 
and shall be treated in the same manner as petitions for 
the creation of a proposed district" at the end of the first 
sentence; in Subsection C, inserted "signed by twenty-five 
registered voters residing in the district or within the 
boundaries of the land proposed to be severed or signed 
by two thirds of the owners of the land proposed to be 
severed, whichever is greater" following “organized dis- 


"department and may be treated in the same manner as 
petitions for the creation of a proposed district" at the end 
of the first sentence; in Subsection D, deleted "and no ac- 
tion can be taken without the majority approval of the vot- 
ers present at the hearing" at the end of the first sentence, 
and substituted "registered voters" for "landowners" near 
the end of the second sentence; deleted "organized" follow- 
ing "existing" near the beginning of Subsection EH; added 
Subsection F and redesignated former Subsection E as 
present Subsection G; and substituted "commission" for 
"remaining supervisors of the district. In the event two or 
more supervisors are disqualified from holding office by 
the modification of a district, their successors shall be ap- 
pointed to serve the unexpired terms by the board" at the 
end of Subsection G. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "department" for "division" throughout the section; 
in Subsection A, added the last sentence; in Subsection C, 
substituted "as provided in the Soil and Water Conserva- 
tion District Act" for "as herein provided" in the last sen- 
tence; in Subsection E, substituted "board" for "commis- 
sion" at the end of the last sentence; and made a minor 


trict" near the middle, and substituted "commission" for stylistic change. 


73-20-37. District supervisors; election and appointment; new districts. 


A. The governing body of a district shall be composed of five supervisors who shall be residents 
of the district and shall be elected pursuant to the provisions of the Local Election Act [Chapter 1, 
Article 22 NMSA 1978]; provided, however, that two additional supervisors may be appointed uf 
the governing body of each district by the commission in accordance with the provisions of the Soil 
and Water Conservation District Act. Four elected supervisor positions of each district shall be 
filled by landowners within the defined geographical area of their district. One elected supervisor 
position shall be designated supervisor-at-large, and the supervisor filling that position maay, serve 
the district without landowner qualification. 

-B. In the first election of supervisors to serve a newly organized district, two supervisors shall 
be elected for terms of four years and three supervisors shall be elected for terms of two years. 
Thereafter, each elected supervisor shall serve a term of four years and shall continue in office 
until a successor has been elected or appointed and has completed an oath of office. A vacant 
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unexpired term of the office of anelected supervisor shall be filled. by appointment by the remain- 
ing supervisors of the district.'Two or more vacant unexpired terms occurring onianyeyrin in 
the same district shall be filled by appointment by the commission. | 

C. Appointed interim supervisors may continue to serve as appointed supervisors uihital: their 
successors are elected at the next local election sore to the Local Rjection Act.:: 


A 


History: 1953 an § 45-5-52, shmeta ty Laws residing" for lownets of land situate! near the beginning 
1965, ch, 187, § 11; 1978, ch. 324, § 6; 1977, ch. 254; of the fourth sentence, deleted "board, with the advice of 


§ 67; 1997, ch. 187, § 7; 2008, ch. 88, § 10; 2018, ch. 79, the" near the beginning of the fifth sentence, and inserted 
§ 167. "however, the commission shall bear the expenses of the 
The 2018 amendment, effective July 1, 2018, provided first election of a newly organized district" at the end; in 
that the governing body of a watershed district shall be Subsection C, substituted "four years and three" for "one 
elected pursuant to the provisions of the Local Election year; two" following "terms of" near the middle of the first 
Act; in Subsection A, after "shall be’elected", added "pur- sentence, deleted "and the supervisor-at-large shall be 
suant to the provisions of the Local Hlection Act"; deleted elected for’ a term of three years" at the end of the first: 
former Subsection B, which related .to,certain election sentence and substituted "four" for "three" following ."a 
procedures, and redesignated former Subsections C and D term of" near the beginning of the second sentence. 
as Subsections B and-C, respectively; in Subsection B, de- ~ The 1997 amendment, effective July 1, 1997, substi- 
leted "Oaths of office may not be completed prior toJuly 1. tuted "board" for "commission" throughout the section; in 
after an election,",; and in Subsection C, after."until their Subsection A, substituted."four of whom" for. "who" and 
successors are", deleted "otherwise appointed" and added © deleted "one from each zone" following "shall be elected" 
"elected at the next local election pursuant to the Local in the first sentence, added the second and ‘third sen- 
Election Act". tences, deleted the former last two sentences, which read 
The 2003 amendment, effective June 20, 2003, in "Four elected supervisors of each district shall be owners. — 
Subsection A, inserted "residents of the district and shall of land within the defined geographical area of their dis- 
be" following "who shall be" near the beginning, inserted trict. One elected supervisor shall be designated supervi- 
"the supervisor filling that position" following "supervisor- sor at large and may serve without qualification"; in Sub- 
at-large and" near the middle of the third sentence and section B, substituted "department" for "division" in the 
redesignated the fourth and fifth sentences as part of first sentence and for "commission" in the third sentence; 
Subsection C; in Subsection B, substituted "declarations inserted "with the advice of the commission" and deleted 
of candidacy" for "nominating petitions proposing candi- "shall bear the expense of the election" following "super- 
dates" near the beginning, substituted "commission" for vise the election" in the next-to-last sentence, and added 
"department. Nominating petitions shall be signed by the last sentence; and made minor stylistic changes. 


no fewer than ten owners of land situate within the dis- 


trict; landowners shall not be restricted in the number of ANNOTATIONS 
nominating petitions they may subscribe" following "filed peti Jur. 2d, ALR. Ss. pf ate 
with the" near the middle, substituted "registered voters 0.38. bers a, ete ans orb Seriya AF- a 


73- 20-38. District supervisors; election and appoinitntent; organized 
districts. ) 


A. Successors to supervisors whose terms end in a calendar year shall be elected SuteUBH to 
the Local Election Act [Chapter 1, Article 22 NMSA 1978]. Elections shall be called, conducted and, 
canvassed in accordance with the Local Election Act: 

B. By June 15 of each year, the district supervisors may gibinit to rid commission’ a lst of per- 
sons interested in the district and who by experience or training are qualified to serve as supervi- 
sors. The commission may appoint from the list submitted two persons to serve as supervisors if it 
is the determination of the commission that the appointments are necessary or desirable and would 
benefit or facilitate the work and functions of the district. In the event a list is not submitted to the 
commission by the supervisors by June 15, the commission may appoint two supervisors qualified 
to serve by training or experience, Appointed supervisors shall serve a term of one year and shall 
have the same powers and perform the same duties as elected supervisors. Successors to appointed 
supervisors, or.replacement-appointed supervisors in the event of vacancy, shall be appointed by the 
commission from a list of candidates in accordance with the provisions of this subsection. 


History: 1953 Comp., § 45-5-53, enacted by Laws canvassed in accordance with the Local Election Act; in 
1965, ch. 137, § 12; 19738, ch. 824, § '7; 1977, ch. 254, Subsection A, after "shall be elected", deleted "on the first’ 
§ 68; 1997, ch. 137, § 8; 2003, ch. 88, § 11; 2005, ch. 141, Tuesday in May of that year" and added "pursuant to the 
§ 2; 2018, ch. 79, § 168. : Local Election Act", and after "conducted and", deleted 

The 2018 amendment, effective July 1, 2018, provided "returned" and added "canvassed", and after "in accor- 
that successors to supervisors of soil and water conser- dance with", deleted "rules adopted and prescribed by the 
vation districts shall be elected pursuant to the Local commission" and added "the Local Election Act."; deleted 
Election Act and elections shall be called, conducted: and former Subsections B and C and redesignated former 
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Subsection D as Subsection B; and in Subsection B, after 
"supervisors shall serve", deleted "at the pleasure of the 
commission" and added "a term of one year". 

‘The 2005 amendment, effective July 1, 2005, changed 
the date of election of supervisors:from Hebeitary to May 
in Subsection A. 

The 2003 amendment, effective fhe 20, 2008, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 

The 1997 amendment, effective July 1, 1997, in Sub- 
section A, substituted "December 15" for "November i 
in the first sentence and "board":for "commission" in the 


SOIL AND WATER AND WATERSHED CONSERVATION DISTRICTS 


73-20-41 


last sentence; in Subsection B, substituted "department" 
for "commission" in the second sentence; in Subsection D, 
substituted "by the board, with the advice of the commis- 
sion" for "by the soil and water conservation commission" 
in the first sentence and rewrote the second sentence; and, 
in Subsection E, substituted "department" for "division" in 
two places and "board" for "commission" in two places and 
inserted "board, with the advice of the" in three places. 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — 94 
C.J.S. Waters § 320. 


73-20-39. Election of supervisors; district zones. — 


In adopting and publishing rules for the election of supervisors and the registration of district 
voters, the commission may, to ensure proper representation of district voters and to facilitate 
district functions, provide for the geographic zoning of a district. The commission shall provide for 
the proper and equitable representation for each faction geographically zoned in the district. If a 
district is divided, or if two or more districts are consolidated, the commission shall provide for 
the geographic’ zoning of the resulting district or districts within thirty Wet after the secretary of 
State issues the certificate of organization for each new district. 


History: 1953 Comp., § 45-5-54, enacted by Laws 
1965, ch. 187, § 18; 1978, ch. 324, § 8; 1977, ch. 254, 
§ 69; 2003, ch. 88, § 12. 

The 2003 amendment, effective June 20, 2003, de- 
leted "district" from the section heading; substituted 
"publishing" for "promulgating" near the beginning of 
the section, deleted "district" following “election of’ near 


the beginning of the section and substituted "voters" for 
"landowners" near the middle of the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and CwWJ.S. references. — 94 
C.J.S. Waters § 320. 


73-20-40. Selection of supervisor chairman; quorum; compensation. 


Within a reasonable time after each district election and after newly elected supervisors have 
completed the oath of office, the supervisors of a district shall organize and shall designate a chair- 
man who shall be a supervisor and who shall serve at the pleasure of the supervisors, In the per- 
formance of district functions, a majority of supervisors shall constitute a quorum; the concurrence 
of the quorum majority shall be required to carry or to determine any matter of district business. 
Supervisors shall not receive compensation for their services but shall be entitled to be reim- 
bursed in accordance with the provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978]. Supervisors may purchase group health insurance benefits for themselves and their 
dependents pursuant to the Group Benefits Act [Chapter 10, Article 7B NMSA 1978] and pursuant 
to the rules and procedures set forth RY. that act and the risk management division of the general 
services department: 


History: 1953 Comp., § 45-5-55, enacted by Laws 
1965, ch. 137, § 14; 1973, ch. 324, § 9; 2003, ch. 88, § 13; 
2006, ch. 88, § 4. 

The 2006 amendment, effective July 1, 2006, added 
the last sentence of the section to provide that supervisors 
may purchase group health insurance for themselves and 
their dependents. 


The 2003 amendment, effective June 20, 2003, deleted 
"district" from the section heading; substituted "district" 
for "annual" near the beginning of the section, inserted 
"and after newly elected supervisors have completed .the 
oath of office" following "election" near the beginning of 
the section and deleted "for actual expenses incurred" fol- 
lowing "reimbursed" near the end of the section. 


73-20-41. Powers and duties of supervisors. 


A. Supervisors may employ a secretary ‘and other agents, employees and technical or profes- 
sional experts as they require and may determine qualifications, potent sree and duties appli- 
cable to any agent; employee or expert engaged. 

B. “Supervisors shall require and provide for the execution of a corporate surety bond in suit- 
able penal sum for and to cover’‘any person entrusted with the care or disposition of district funds 


or property. 
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C. Supervisors may delegate their powers to one or more supervisors or to one or more district 
employees, agents or experts. 

D. . Supervisors shall call upon the county clerk of a county within which all or, a part of the 
district lands are located for advice and assistance with conduct of elections and referenda. 

E. Supervisors may call upon the district attorney of the judicial district within which all or a 
part of the district lands may be situate for legal services required by the district. Supervisors may 
invite the legislative body of any municipality or county within, near or comprising a part of the 
district to designate a representative to advise and consult with the supervisors on matters affect- 
ing property, water distribution or other matters of interest to the municipality or.county. 

F. Supervisors are authorized to adopt and publish rules necessary for the proper execution of 
district duties and activities. The supervisors shall: 

(1) keep a full and accurate record of all district proceedings and of all resolutions, rules 
and orders issued or adopted; 

(2). provide for and submit to an annual financial ane pursuant to the Audit Act [12-6-1 
through 12-6-14 NMSA 1978] if the district's,annual revenue is five hundred thousand dollars 
($500,000) or more; 

(3) provide for a financial report, according to rules for financial reporting that are estab- 
lished by the state auditor, in lieu of the requirement to submit to an annual financial audit pur- 
suant to the Audit Act if the district's annual reyenue is less than five hundred thousand dollars 
($500,000); 

(4) furnish to the commission a complete report of district proceedings and activities dur- 
ing each fiscal year, including a financial report; 

(5) furnish or make available to the commission, upon request, district files and copies of 
rules, orders, contracts, forms and other documents adopted or employed in ronducting. sisETce 
activities; and . 

(6) call and give due notice of at least one regular meeting of the supervisors each month 
of the calendar year, unless otherwise approved by the commission. 

G. Supervisors and district employees are public employees for the purposes of the Tort Claims 
Act [41-4-1 through 41-4-27 NMSA 1978] and shall be provided all insurance and self-insurance 
coverage provided by the risk management division of the general services department. 


History: 1953 Comp., § 45-5-56, enacted by Laws 
1965, ch. 137, § 15; 1977, ch. 254, § 70; 1981, ch. 337, 
§ 2; 1997, ch. 137, § 9; 2003, ch. 88, § 14; 2009, ch. 204, 
§1. 

The 2009 amendment, effective June 19, 2009, in 
Paragraph (2) of Subsection F, after "provide for", deleted 
"and submit to.an annual audit of district accounts and 
receipts and disbursements, in the event district receipts 
total more than five thousand dollars ($5,000) annually" 
and added the remainder of the sentence; and added Para- 
graph (8) of Subsection F. 

The 2003 amendment, effective June 20, 2003, de- 
leted "district" from the section heading; deleted "District" 
preceding "Supervisor" throughout the section; rewrote 
former Subsection A to create present Subsections A, B 
and C; added present Subsection D and redesignated for- 
mer Subsections B and C as present Subsections FE and F; 
and added present Subsection G. 


73-20-42. Removal of supervisors. 


The 1997 amendment, effective July 1, 1997, in Sub- 
section C, substituted "department" for"division" in Para- 
graphs (3) and (4). and "December 15" for "November 1" in 
Paragraph (5). 


ANNOTATIONS 


State auditor and conservation district supervi- 
sors have statutory duty to audit district. — Both the 
state auditor and the soil and water conservation district 
supervisors have an express statutory duty to have dis- 
trict financial affairs audited; the primary responsibility 
for having the audits performed should be borne by the 
district supervisors, but the ultimate responsibility lies 
with the state auditor, who.is responsible for ensuring 
that every agency's financial records are examined and 
audited. 1980 Op. Att'y Gen. No. 80-19. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 320. 


A supervisor may be removed from office by the commission if it appears to the commission, af- 
ter reasonable notice and impartial hearing, that the supervisor is guilty of misfeasance or malfea- 
sance in office. The office of a supervisor who has missed three consecutive regular meetings of the 
supervisors may be declared vacant by majority vote of the remaining supervisors. The office of.a 
supervisor who has missed four consecutive regular meetings of the supervisors shall be declared 
vacant and his successor shall be elected or appointed as.in [the] case of any other vacancy. 
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History: 1953 Comp., § 45-5-57, enacted by Laws. : 


1965, ch. 137, § 16; 1977, ch. 254, § 71; 2003, ch. 88, 
§ 15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The 2008 amendment, effective June 20, 2003, de- 
leted "district" from the section heading; deleted "district" 
following "A" at the beginning of the section; substituted 
"The office of a supervisor who has missed three consecu- 
tive regular meetings of the supervisors may be declared 


SOIL AND WATER AND WATERSHED CONSERVATION DISTRICTS 


73-20-44 


The office of a supervisor who has missed four consecu- 
tive regular meetings of the supervisors shall be declared 
vacant" for "A district supervisor who fails to attend three 
consecutive meetings of district supervisors without rea- 
sonable or acceptable excuse shall be deemed to have re- 
signed" following "malfeasance in office." near the-end of 
the section. 


ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.S. references, — 94 


vacant by majority vote of the remaining supervisors. C.J.S. Waters § 320. 


73-20-43. Perpetuation of districts; continuity of commission and 
supervisors. 


Soil c conservation districts created and abgartizel under the provisions of the Soil Conservation 
District Law [repealed], and ‘continued as soil and water conservation districts created and delin- 
eated by the Soil and Water Conservation District Act [73-20-25 through 73-20-48 NMSA 1978], 
and continued as natural résource districts created and delineated’by the Natural Resource Con- 
servation District Act are perpetuated and shall continue to exist as soil and water conservation 
districts created and delineated by the Soil and Water Conservation District Act. Members of the 
state soil conservation committee and supervisors of state soil conservation districts which were 
perpetuated in office and continued to serve as members of the state soil and water conservation 
committee and as supervisors of soil and water conservation districts, respectively, until their suc-: 
cessors were elected and appointed in accordance with the provisions of the Soil and Water Con- 
servation District Act; and were perpetuated in office and continued to serve as members of the 
state natural resource conservation commission and as supervisors of natural resource conserva- 
tion districts respectively, until their successors were elected and appointed in accordance with the 
provisions of the Natural Resource Conservation District Act, are perpetuated in office and ‘shall 
continue to serve as members of the soil and water conservation commission and as supervisors of 
soil and water conservation districts, respectively, until their successors are elected and appointed 
in accordance with the provisions of the Soil and Water Conservation District Act. 


History: 1958 Comp., § 45-5-58, enacted by Laws © 


- ANNOTATIONS 
ae wie Abite sin pies chi BRS cul pln se bali Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 
The Soil Conservation District Law was repealed by 
Laws 19685, ch. 187, § 27. 


73-20-44. Districts; description; general powers of districts. 


A "soil and water conservation district", organized under or perpetuated by the provisions of the 
Soil and Water Conservation District Act [73-20-25 through 73-20-48 NMSA 1978], is a govern- 
mental subdivision of the state, a public body politic.and corporate. By and through its supervi- 
sors, a district may: * 

A. conduct research, investigations and surveys treating soil erosion and floodwater and sedi- 
ment damage, concerning the conservation, development, utilization and disposal ofiall waters and 
relating to control programs and public works necessary to facilitate conservation and develop- 
ment. To prevent. duplication of research activities, district investigative programs shall be initi- 
ated in cooperation with a governmental unit, if any, RONp TUTE or charged with the conduct of 
research in the same or:similar:scientific field; 

B.. publish and disseminate research findings and peatichtivs and nep.tod measures ‘nal shina to 
resource conservation and development; 

C... with the consent and cooperation of the landowner or the sinbele or federal agency admin- 
istering the land; conduct projects upon:land within the district:to demonstrate by example the 
methods by which soil-and other natural resources may be conserved; by which soil erosion in the 
form of blowing and washing may be controlled or prevented and by which flood prevention and 
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the conservation, development, utilization and disposal of water may be carried out; the projects 
may include, but shall not be limited to, engineering operations, methods of cultivation and varia- 
tions in land use; 

D.. assist, contract with-and render financial aid to district lahdetwasics and state or federal 
agencies administering land within the district that are engaged in erosion control and preven- 
tion projects, flood prevention works or the conservation, development, utilization and disposal of 
water within the district; 

E. make available to district landowners, on such terms as the supervisors may prescribe, 
tools, machinery, equipment, fertilizer, seeds ‘and other materials to assist the landowners in initi- 
ating and developing natural resource conservation and development projects; 

F. develop comprehensive plans for natural resource conservation, development and utiliza- 
tion, including flood prevention, control and prevention of soil erosion and the development, utili- 
zation and disposal of water; the plans shall be detailed and shall specify as completely as possible 
the necessary or desirable acts, procedures, performances and avoidances to implement the plan, 
including engineering apecifinations, methods of cultivation, cropping: programs, tilling practices 
and land use changes; 

G. foster, publish and eeanitid district natural resource deneleoanatl plans and their adoption 
and development by landowners within the district; 

H. acquire or administer the project of any other governmental agency undertaken to provide 
for the conservation, development and utilization, of natural resources within the district; , 

I. act as agent for any, instrumentality or agency of the state or of the federal government in 
the acquisition, construction, operation or administration of a natural resource conservation, utili- 
zation or development project. or program within the district; and . 

J. construct, improve, operate or maintain physical projects and structures necessary or conve- 
nient for the performance of any authorized district function. 


History: 1953. Comp., § 45-5-59, enacted by Laws 


1965, ch. 137, § 18; 2003, ch. 88, § 16. 

The 2003 amendment, effective June ~20, 2003, 
changed "Districts defined; general" to read "Districts; 
description; general" in the section heading; inserted "or 
federal" following "the state" near the beginning of Sub- 
section C; inserted "or federal" following "the state" near 
the beginning of Subsection D; inserted "and utilization" 
following "development" near the beginning of Subsection 
F; and in Subsection H, deleted "soil conservation, erosion 
control, erosion prevention, flood prevention or" following 
"provide for" near the middle and substituted "of natural 
resources" for "or disposal of water" near the end. 


ANNOTATIONS 


Exemption from Procurement Code. — Soil and 
water conservation districts are not exempt from Public 


73-20-45. Specific powers of districts. 


Purchases Act (now Procurement Code, 13-1-28 to 13-1- 
199 NMSA 1978), 1967 Op. Att'y Gen. No. 67-111. 
Borrowing funds. — Since soil and water conserva- 
tion districts are. political subdivisions of this state they 
qualify as entities to which interstate stream commission 
can lend money, and such district is authorized to borrow 
funds from the commission. 1972 Op. Att'y Gen. No. 72-54. 
Lending to members. — Soil and water conservation 
district may lend funds borrowed from interstate stream: 
commission to its members, 1972 Op. Att'y Gen. No. 72-54. 
Licensing law inapplicable. — Water or soil conser- 
vation district located anywhere in state may undertake 
any type of work authorized under Soil and Water Con- 
servation District Act; former contractors’ license board 
had no authority to license a water or soil conservation 
district. 1966 Op. Att'y Gen. No. 66-48, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
C.J.S. Waters § 321. 


A district, by and through its supervisors, is authorized to: 


A. sue and be sued in pas name of the district; 


B. adopt an official seal; : 


C. contract, convey and make and execute other dato cbmenrte and documents necessary or con- 


venient to the exercise of district powers; 


D. borrow money and otherwise contract indebtbihioaa for the purposes of the district and, 
without limitation of the generality of the foregoing, borrow money and accept:grants from the 
United States or from a corporation or agency created or designated by the United States and, in 
connection with any such loan or grant, enter into agreements as the United States or the corpo- 
ration or agency may require; and issue its notes or obligations therefor and secure the payment 
thereof by mortgage, pledge or deed of trust of all or any of its oe assets, rights, eeeiatt: 
licenses, rights-of-way, easements, revenues or income; 
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EK. option, as optionee and optioner, and acquire, in any manner, real:and personal property or 


any right or interest in it; 


F. improve, rent, lease and sell district property or any interest in it; 
G. receive, invest and reinvest rents and income from district property and expend rents and 


income for district purposes; and 


H. accept contributions; gifts and donations and expend and utilize them to further iekaed 


purposes. 


History: 1953 Comp., § 45-5-60, enacted by Laws 
1965, ch. 137, § 19; 2003, ch. 88, § 17. 

The 2003 amendment, effective June 20, 2003, de- 
leted "soil and water conservation" following "A" at the 
beginning of the section; and deleted "Neither the State 
Purchasing Act nor any other statute, except the Soil and 
Water Conservation District Act, shall apply to the acqui- 
sition, use or disposition of district property." at the end of 
Subsection H. , 


ANNOTATIONS 


Public Purchases Act, — Soil and water conserva- 
tion districts are not exempt from the Public Purchases 
Act (now Procurement Code, 18-1-28 to 13-1-199 NMSA 
1978). 1967 Op. Att'y Gen. No. 67-111. 

Repeal by implication. — Former Subsection H of 
this section is repealed by implication by the Public Pur- 
chases Act (now Procurement Code, 13-1-28 to 13-1-199 
NMSA 1978) insofar as the two are repugnant. 1967 Op. 
Att'y Gen. No. 67-110. 


73-20-46. District assessments. 


Borrowing authorized. — Since soil and water con- 
servation districts are political subdivisions of this state 
they qualify as entities to which interstate stream com- 
mission can lend money, and such district is authorized 
to borrow funds from the commission. 1972 Op. Att'y Gen. 
No, 72-54. 

Soil and water conservation district may lend 
funds borrowed from interstate stream commission to its 
members. 1972 Op. Att'y Gen. No. 72-54. 

Suit by subcontractors not authorized. — There 
was no statutory consent by state to suit against former 
soil conservation district by laborers or materialmen deal- 
ing with prime contractor rather than directly with dis- 
trict, and no such liability could’be implied. 1957-58 Op. 
Att'y Gen. No. 58-148. 

Contractor's creditors’could not impose lien against for- 
mer soil conservation district for contractor's debts. 1957- 
58 Op. Att'y Gen. No. 58-148. 

Collection for work done. — District attorney was 
required to represent former soil conservation district in 
collecting for work done by district for members thereof. 
1959-60 Op. Att'y Gen. No. 59-47. 


A. In the event a district is unable to meet or bear the expense of the duties imposed upon it 


by the Soil and Water Conservation District Act, the supervisors may adopt a resolution that, to 
be effective, shall be approved by referendum in the district and that shall provide for an annual 
levy in a stated amount not exceeding five dollars ($5.00) on each one thousand dollars ($1,000) 
of net taxable value, as that term is defined in the Property Tax Code [Articles 35 through 38 of 
Chapter 7 NMSA‘1978], of real property within the district, except that real property within incor- 
porated cities and towns in the district may be excluded. The referendum held to approve or reject 
the resolution of the supervisors shall be conducted pursuant to the Local Election Act [Chapter 1, 
Article 22 NMSA 1978]. After the initial authorization is approved by referendum, the supervisors 
shall adopt a resolution in each following year authorizing the levy. 

B. A resolution authorized under Subsection A of this section shall not be effective, and neither 
a referendum nor a levy is authorized, unless the resolution is submitted to and approved in writ- 
ing by the commission. , 

C. In the event a resolution of the supervisors is adopted and approved in aceordance with 
the provisions of Subsection A of this section, the supervisors of the district shall certify by the 
fifteenth of July of each year to the county assessor of each county in which there is situate land 
subject to the district assessment: 

(1) acopy of the resolution of the supervisors; SES 

(2) the results of any referendum held in the year the certification is made; and 

(3). a list of landowners of the district and a description of the land owned by each that is 
subject to assessment. 

D. A county assessor shall indicate the information on the tax schedules, compute the assess- 
ment and present the district assessment by regular tax bill. 

E... The district assessment shall be collected by the county treasurer of each county in which 
taxable district land is situate in the same manner and at the same time that county ad va- 
lorem taxes are levied. The conditions, penalties and rates of interest applicable to county ad 
valorem taxation apply to the levy and collection of district assessments. A county treasurer shall 
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be entitled to a collection ‘fee equal to the actual costs of collection or four percent of the iat 
collected from the levy of the district assessment, whichever is the lesser. 

F. District funds, regardless of origin, shall be transferred to and held: by the’supervisors ‘hd 
shall be expended for district obligations and functions. The supervisors shall prepare an annual 
budget and submit it for approval to the commission and to the local government division of the 
department of finance and administration «All district funds shall be expended in accordance with 
the approved budgets. 

G. In the event the supervisors of a district determine that there are or will be sufficient funds 
available for the operation of the district for any year for which an assessment is to be levied, they 
shall, by resolution, direct the assessor of each county in which taxable district land is’ situate, by 
July 15 of each year, to decrease the district assessment or to Aalete the district assessment re- 
flected on the tax schedules. 

H. Any levy authorized by the Soil and Water Conservation District Act, and any loan or atnae 
indebtedness authorized by that act that will require a levy, shall be based exclusively on or levied: 
exclusively on the real property in the district, except that real property within incorporated cities 
and towns may be excluded. 


History: 1953 Comp., § 45-5-61, enacted by Laws land may petition the district board of supervisors to de- 
1965, ch. 137; § 20; 1969, ch. 164,'§ 1; 1977, ch. 254, lete their real property from the tax schedules, insofar as 
§ 73; 1986, ch. 32, § 39; 1989, ch. 21, § 1; 1989, ch. 273, the district assessment is concerned; provided that these 


§ 1; 1999, ch. 42, § 1; 2003, ch. 88, § 18; 2000; ch, 204, lands will not, benefit from the operation of the district or 

§ 2; 2018, ch: 79, § 169. the project for which.the loan or levy-is to be made." at the 
see Chap- end of Subsection H. 

ter 4, Article 39 NMSA 1978. The 1999 amendment, effective March 16, 1999, in- 

For county treasurer, see Chapter 4, Article 43 NMSA 197 8: serted "including the New Mexico finance authority" in 

For local government division of the department of fi- the last sentence of Subsection A; in Subsection B, deleted 
nance and administration, see 9-6-8 NMSA 1978. — "soil and water conservation" following "writing by the" 

For referendums creating soil and water conservation and deleted "created under Section 73-20-28 NMSA 1978" 
districts, see 73-20-34 NMSA 1978. following "commission"; substituted "excluded" for "in- 

For the New Mexico finance authority, see 6-21-4 NMSA cluded" at the end of the first sentence in Subsection H; 
1978. and made minor stylistic changes. — 

The 2018 amendment, effective July 1, 2018, raised The 1989 amendment, effective June 16, 1989, which, 
the maximum amount of an annual levy that may be im- in Subsection A, substituted "the supervisors may adopt 
posed by supervisors of soil and water conservation’ dis- a resolution which, to be effective, must be approved by 
tricts, subject’ to approval. by referendum, and removed referendum in the district, and which shall provide for an- 
the limit on the duration of the levy, provided that a ref- ___ nual levy for a stated period of up to ten years in a stated 
erendum held to approve or reject the proposed levy shall ~ amount" for "the supervisors, by resolution, and the dis- 
be conducted pursuant to the Local Election Act; in Sub- ‘trict by adoption of referendum, may levy an assessment" 
section A, after "shall provide for an annual levy", deleted and substituted the last four sentences for "provided, how- 
"for a stated period of up to ten years", after "amount not ever, an assessment shall not be levied unless, by July 15 
exceeding", deleted "one dollar ($1. 00)" and added "five of each year the resolution of the supervisors has been ad- 
dollars ($5. 00)", after’ "supervisors shall be conducted", opted and approved by a majority of the district landown- 
deleted "with appropriate ballot and in substantially the ers voting at the referendum"; added present Subsection . 
same manner as a referendum adopting and approving B and redesignated subsequent subsections accordingly; 
the creation of a proposed district" and added “pursuant and in Subsection C, substituted "approved in‘accordance 
to the Local Election Act", and after “each following year with the provisions of Subsection A of this section" for "ap- 
authorizing the levy.", deleted the remainder of the sub- proved by the voters of the district at referendum" and. 
section, which related to extending an assessment beyond present Paragraph (2) for the former paragraph, which 
the period of time authorized in the referendum. read "the results of the referendum; and". 

The 2009 amendment, effective June 19, 2009, in Sub- The 1986 amendment, in Subsection A, substituted 
section A, after "not exceeding one dollar ($1.00)", deleted the language following "not exceeding" in the first sen- 
"or any lower maximum amount required by operation of tence for "one mill per dollar of total taxable valuation 
the rate limitation provisions of Section 7-87-7.1 NMSA of real property, except that real property within incor- 
1978 upon the assessment authorized by this section". porated cities and towns in the district may be excluded" 

The 2008 amendment, effective June 20, 2003, de- and inserted "by July 15 of each year" in the second sen- 
leted "district" following "resolution of the" near the end ___ tence; in Subsection B, inserted "by the fifteenth of July of 
of Paragraph C(1); in Subsection F, deleted "assessment" each year" in the introductory paragraph; in Subsections 
following "District" at the beginning, deleted "district" C, F, and G, substituted "tax schedules" for "tax rolls"; and, 
preceding "supervisors" near the beginning and deleted in Subsection F, substituted "by July 15 of each year" for 
"The supervisors shall prepare an annual budget and "prior to that year's county ad valorem assessment", 
submit it for approval to the commission and to the lo- : 
cal government division of the department of finance and ANNOTATIONS 
administration." near the middle, inserted "the approved" Sale of personal property-of district. — Unless the 


following 4p aocnrd ane with" aia ibe one and deleted provisions of Section 13-6-2. NMSA’ 1978 are complied 
approved by the commission and by the local government —_— with, personal property of a soil conservation, district 


division of the department of finance and administra- (now soil and water conservation district) cannot be sold, 
tion" at the end; and deleted "Owners of nonagricultural regardless of how or from’ whoni! acquired, without first 
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obtaining approval of the state board of finance. 1963-64 borrowed from interstate stream commission. 1972 Op. 
Op. Att'y Gen. No. 63-125. Att'y Gen. No. 72-54. 

Future levy. — Supervisors of district could adopt res- Am. Jur, 2d, A.L:R. and CJ. S. references. — 45 Am. 
olution calling for future assessment. of a one mill tax to Jur. 2d Irrigation §§ 70 to 72. 
be levied in the event district was unable to repay money 94 C.J.S. Waters §§ 332 to 337. 


73-20-46.1. Assessments; limitations. 


A levy approved by the voters of a district and authorized by the commission pursuant to Sec- 
tion 73-20-46 NMSA 1978 prior to July 1, 2018 shall continue to be assessed pursuant to the laws 
in effect at the time the levy was initially approved; provided that the aggregate of all levies in a 
district approved prior to July 1,.2018 that continue in effect and any levies in the same district 
approved on or after July 1, 2018 shall not exceed the maximum allowable levy in a district pursu- 
ant to Subsection A of Section 73-20-46 NMSA 1978. 


History: Laws 2019, ch. 212, § 258. Z Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was eypoericd April 3, 
2019. 


73-20-47. Cooperation between districts. ° 


The supervisors of two or more soil and water conservation districts may cooperate with each 
other in the exercise of any district power. 


History: 1953 Comp., § 45-5-62, enacted by Laws 
1965, ch. 137, § 21. 


73-20-48. State agencies to cooperate. 


Agencies, instrumentalities and political subdivisions of this state having jurisdiction over or 
charged with the administration of public lands situate. within the defined geographical area of 
any district shall cooperate to the fullest extent with the district's supervisors in effectuating dis- 
trict projects and programs. Supervisors shall have free access to enter and perform work upon 
state public lands lying within their districts; provided, however, supervisors shall, not have un- 

qualified access to state public lands that are subject to private dominion under lease or that are 
developed for, or devoted to, another public use. County clerks of the counties within which all or a 
part of the district lands are located shall provide advice and assistance with conduct of elections 
and referenda. 


History: 1953 Comp., § 45-5-63, enacted by Laws inserted "County clerks of the counties within which all or 
1965, ch. 137, § 22; 2008, ch. 88, § 19. a part of the district lands are located shall provide advice 

The 2003 amendment, effective June 20, 2003, deleted and assistance with conduct of elections and referenda." 
"district" preceding "supervisors" twice in the section; and at the end of the section. 


73-20-49. Repealed. 


Repeals. — Laws 2003, ch. 88, § 20 repealed 73-20-49 For provisions of former section, see the 2002 NMSA 1978 

NMSA 1978, as enacted by Laws 1965, ch. 137, § 23, relat- on NMOneSource.com. 

ing to the dissolution of districts, effective June 20, 2003. 

ARTICLE 21 
Water and Sanitation Districts 

Sec. Sec. 

73-21-1. Declaration of purpose. ~ 73-21-4. Definitions. 

73-21-2. Short title. 73-21-5. Organization of district. 
78-21-38. Purpose of water and sanitation districts. 73-21-6. Petition. [ 
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Sec. 

73-21-7. Bond of petitioners. 

73-21-8. Notice of hearing on petition. 

73-21-9, Hearing on petitions; election for Epp esp 
and officers. 

73-21-10. Filing decree. 

73-21-11. Board of directors; qualification; bond. 

73-21-12. Organization of board; meetings; vacancies; 

election of officers[; removal of directors]. 

73-21-13. Meetings. 

73-21-14. Elections. , 

73-21-15. Board increase; appointed members. 

73-21-15.1. Appointment of first board. 

73-21-16. General powers. 

73-21-17, Taxes. ’ 

73-21-18. Levy and collection of taxes. 

73-21-19. Levies to cover defaults and deficiencies. 

73-21-20. Officers levy and collect taxes. 

73-21-21. Sale for delinquencies; purchase by district. 

73-21-22. Sinking fund. 

73-21-23.. Inclusion [of additional property]. 

73-21-24. Exclusion [from district]. 

73-21-25. Liability of property included or excluded. 

73-21-26. Bonds; interest; form. 

73-21-27. Community Service District Act provisions ap- 
ply. 

73-21-28. Board resolution; indebtedness; election. 

73-21-29. Repealed.’ 

73-21-30. Repealed. 


73-21-1. [Declaration of purpose. ] 


SPECIAL DISTRICTS 


73-21-3 


Sec. . 

73-21-31. Effect of election; subsequent elections. 

73-21-32. Correction of faulty notices. ist 

73-21-33. Early hearings. 

73-21-34. Liberal construction. 

73-21-35. Character of act. 

73-21-36. Acquisition, construction or Sa oes of 
systems; joint revenue bonds, 

73-21-37. Interest; maturity; form; method of sale. 

73-21-38. Revenue bond issuance. 

73-21-39. Bonds collectible from operating revenues. 

73-21-40. Rates; baie fe remedy and taxpayer elec- 
tor. a 

73-21-41. Restricted use of eh funds. 

73-21-42. Violations; penalties. 

73-21-48, Validation; existing districts. 

73-21-44, Sale of system; escrow of proceeds. 

73-21-45. Refunding bonds. 

73-21-46. Limitations upon issuance. 

73-21-47, Proceeds of refunding bonds. 

73-21-48, Refunding bonds; detail; form. 

73-21-49, Combination of issues. 

73-21-50. Tax levy for general obligation refunding bonds. 

73-21-51. Applicability of other bond provisions. 

73-21-52. Duties of local government division. 

73-21-53. Use of bond proceeds restricted. 

73-21-54. Board's determination final. 

73-21-55, Districts not subject to utility laws; option to 
submit to regulation. 


It is hereby declared that the organization of water and sanitation districts, having the purposes 
and powers provided in this act, will serve a public use and will promote the health, safety, pros- 
perity, security and general welfare of the inhabitants of said districts. 


History: 1941 Comp., § 77-3401, enacted by Laws 
1943, ch. 80, § 1; 1953 Comp., § 75-18-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term "this act" means Laws 
1943, Chapter 80, which appears as 73-21-1,.73-21-3 to 
73- 21- 14, 73-21- 16 to 73-21-26, and 73-21-28 to 73-21-35 
NMSA 1978. But see 73-21-2 NMSA 1978. 


ANNOTATIONS 


Property of state college cannot be included in 
sanitation district, since state property is not subject to 
taxation. 1945-46 Op. Att'y Gen. No. 46-4948. 


73-21-2. Short title. 


Public service commission. — Water and sanita- 
tion districts organized pursuant to this act are subject 
to regulation by public service commission only in matter 
of approving rates, tolls and charges. 1971 Op. hg Gen. 
No. 71-56. 

Water and sanitation districts subject to eteilite — 
Water and sanitation districts created pursuant to this ar- 
ticle are subject to audit under the Audit Act (Section 12- 
6-1 NMSA 1978). 1990 Op. Att'y Gen. No. 90-30. 


Chapter 73, Article 21 NMSA 1978 may be cited as the "Water and Sanitation District Act". 


History: 1953 Comp., § 75-18-1.1, enacted by Laws 
1977, ch. 345, § 1; 2005, ch. 167, § 1. 


The 2005 amendment, effective. June 17, 2005, 
changed the statutory reference to. Chapter 78, Article 21 
NMSA 1978. 


73-21-38. Purpose of water and sanitation districts. 


Water and sanitation districts may be created for the purpose of: 


A. purchasing, acquiring, establishing or constructing waterworks to supply water for domes- 
tic, commercial and industrial purposes by any available means to persons within and without the 
boundaries of the district. For this purpose, any district has the power to extend its water lines 
outside the boundaries of the district for the purpose of securing a source of water supply or for the 
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purpose of supplying the water to any lands of the United States, New Mexico or Indian reserva- 
tions for use by any person, firm or corporation; 

B. purchasing, acquiring, establishing or constructing sanitary sewers or a system of sewage 
disposal, garbage or refuse disposal; 

C. purchasing, acquiring, establishing or lasting streets and street HR So arenes: includ- 
ing without limitation grades,.regrades, gravel, oiling, surfacing, macadamizing, paving, cross- 
walks, sidewalks, driveway approaches, curbs, gutters, culverts, drains, sewers, manholes, inlets, 
outlets, retaining walls, bridges, overpasses, tunnels, underpasses, approaches, artificial lights and 
lighting equipment, parkways, grade separators, traffic. separators and traffic-control equipment 
and all appurtenances and incidentals or any combination of them, including real and other prop- 
erty for them; 

D. establishing or constructing park and recreational improvements; 

E. purchasing, acquiring, establishing, constructing or operating other public facilities or eco- 


nomic development projects; or 


F._ all of the improvements in Subsections A through E of this section or any combination of 


them within or without the district. 


History: 1941 Comp,, § 77-3402, enacted by Laws 
19438, ch. 80, § 2; 1953 Comp., § 75-18-2; Laws 1963, 


ch, 261, § 1; 1975, ch. 219, § 1; 1977, ch. 345, § 23; 2005,. 


ch, 167, § 2. 

The 2005 amendment, effective June 17, 2005, added 
Subsection E to provide that water and sanitation dis- 
tricts may be created for the purpose of purchasing, ac- 
quiring, establishing, constructing or operating other pub- 
lic facilities or economic development projects. 


ANNOTATIONS 


Summary judgment was proper where plaintiff 
gave up potential contractual rights to provide 
solid waste disposal services. — Where plaintiff con- 


tracted with Lincoln county for the authority to collect ' 


solid waste in the unincorporated areas of the county 
prior to the legislature adopting the Water and Sanita- 
tion District Act, 73-21-1 to 73-21-55 NMSA 1978, to 


the state's various counties to! provide their own quasi- 
municipal services to benefit their residents, the district 
court properly granted summary judgment. against plain- 
tiff where plaintiff gave up any potential contractual right 
to provide solid waste disposal services when it failed to 
submit a proposal in response to defendant's request for 
proposals for continued operation of solid waste disposal 
services, Greentree Solid Waste Auth. v. County of Lincoln, 
2016-NMCA-005, cert. denied, 2015-NMCERT-012. 
County Improvement Law. — References in County 
Improvement Law (now County Improvement District 


- Act, Section, 4-55A-1 NMSA 1978 et seq.) to purposes of 
_, that law should be interpreted as referring instead to this 
“section when the improvement district is one that has 


been formed by a water and sanitation district. 1976 Op. 
Att'y Gen. No. 76-01. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waterworks and Water Companies § 4. 


permit more densely populated unincorporated areas in 39A C.J.S. Health and Environment § 8. 


73-21-4. Definitions. 


As used in the Water and Sanitation District Act: 

A. "board" means the board of directors of a district; 

B. "district" means a water and sanitation district that is established pursuant to the Water 
and Sanitation District Act and that is either entirely within or partly within ‘and partly without 
one or more counties; provided those parts or parcels of the district lying in two or more counties 
are contiguous with one another, and further provided, a district created pursuant to a petition 
signed by the board of county commissioners of a county shall be entirely within that county; 

C. "fee-for-service system" means a garbage or refuse collection system established by a dis- 
trict to fully implement the purposes for which the district is created and for which a service is 
offered, a fee is established by the board and the fee is paid by the customers of the district; 

D. "proponents and. opponents" means residents or nonresidents of a district who pay or are 
liable for paying rates, tolls, fees and charges assessed by that district; 

E. "publication" means giving notice once a week for three consecutive weeks in at least one 
newspaper of general circulation in the county in which all or the major portion of the district is 
located; however, it is not necessary that publication be made on the same day of the week in each 
of the three weeks, but not less than fourteen,days, excluding the day of first publication, shall 
intervene between the first publication and the last publication, and publication shall be ramplate 
on the date of the last publication; 

F. "sewage system" includes all constructions for collection, transportation, pumping, treat- 
ment and final disposition of sewage; and 
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G. "utility" means a water system, sewer system or other fee-for-service system implemented 


by the district. 


History: 1941 Comp., § 77-3403, enacted by Laws 
1948, ch. 80, § 3; 1953 Comp., § 75-18-3; Laws 1963, ch. 
261, § 2; 1977, ch. 345, § 3; 1978 Comp., § 73-21-4, 1985, 
ch. 155, § 1; 2008, ch. 116, § 1; 2005, ch. 167, § 3; 2009, 
ch, 241, § 2; 2019, ch, 212, § 259. 

Cross references. — For county classification, see 4- 
44-1 NMSA 1978. 

For publication of legal notice, see Chapter 14, Article 
11 NMSA 1978, 

The 2019 amendment, effective April 3, 2019, re- 
moved the definitions of "taxpaying elector of a district", 
"qualified elector" and "elector" from the list of defined 
terms used in the Water and Sanitation District Act; de- 
leted Subsection G and redesignated former Subsection H 
as Subsection G, 

The 2009. amendment, effective June 19, 2009, deleted 
former Subsection A, which defined "sewage disposal"; 
deleted former Subsection B, which defined "district"; de- 
leted former Subsection C, which defined "board"; deleted 
former Subsection D, which defined "taxpaying elector of 
a district"; deleted Subsection E, which defined "publica- 
tion"; and added Subsections A through H. 

The 2005 amendment, effective June 17, 2005, added 
the terms "qualified elector" or "elector" in Subsection D 


73-21-5. Organization of district. 


and defined the terms to mean a person registered to, vote 
in any precinct who is a resident of the district, a nonresi- 
dent of the district who pays or is liable to pay obligations 
set by the board or is a not resident of the district who 
pays or has incurred a general tax liability on property in 
the district. ’ 

The 2003 amendment, effective June 20, 2003, in 
Subsection A deleted "may be" following "district" at'the 
beginning and inserted "means a water and sanitation 
district that is established pursuant to that act and that 
is either" following "district" at the beginning; and deleted 
Subsection F concerning the definition of "county." 


‘ANNOTATIONS 


"Taxpaying elector of a district". — A "taxpaying 
elector of a district" must be a resident of the district; 
thus, nonresidents of a district who owned property 
within the district were not entitled to vote in district 
elections. Hughes v. Timberon Water & Sanitation Dist., 
1999-NMCA-1386, 128 N.M. 186, 991 P.2d 16. 

Am. Jur. 2d, ‘ALR. and C.J.S. references. — 39A 
C.J.S. Health pha Environment § 8. 


Subject tothe procedures set forth in the Special District Procedures Act [4-53-1 through 4-53- 
11 NMSA 1978], where applicable, the district court sitting in and for any county in this state may 
establish districts which may be entirely within or partly within and partly without the judicial 
district in which the court is located; provided, any part or parcels of the district lying in two or 


more counties shall be contiguous with one another. 


History: 1941 Comp., § 77-3404, enacted by Laws 
1943, ch. 80, § 4; 1953 Comp., § 75-18-4; Laws 1977, 
ch. 345, § 4. 


ANNOTATIONS 


Water and sanitation districts are creatures of 


specific statutory procedure; such districts become gov- 
ernmental subdivisions of the state and bodies corporate 
with powers of public or quasi-municipal corporation. 
1971 Op. Att'y Gen. No. 71-56, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Health and Environment § 7. 


district courts and are established in accordance with 


73-21-6. Petition. 


A. The organization of a district shall be initiated by a petition filed in the office of the clerk of 
the court vested with jurisdiction in a-‘county in which all or part of the real property in the pro- 
posed district is situated. The petition shall be signed by not less than twenty-five percent of the 
qualified electors of the district, none of whom shall be an officer, director or shareholder of any 
business entity with an economic interest in the subdivision and sale of land within the district; 
provided that at the option of a county and, after adoption of a resolution by the county authoriz- 
ing the filing ofa petition, that county may file a petition that shall be signed by the chair of the 
board of county commissioners. The petition and all other instruments relating to the formation of 
such districts shall be filed in the office of the county clerk of the county or counties in which the 
proposed district is located. 

B. The petition shall set forth: 

(1) the name of the proposed district geste! of a ask elclegh name preceding the words 
"water and sanitation district"; 
(2) a general description of the Bday deletes 2 be COS EE ETE or installed within and for 
the district; 
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(3) the estimated overall cost of the proposed improvements to be constructed or installed 
within and for the district; 

(4) an estimated time table for the completion of all intended improvements; 

(5) the need for the creation of the district and the construction or installation of improve- 
ments, stating the nature and extent of the anticipated use of the improvements by persons pres- 
ently residing on land within the district and the nature and extent of the anticipated use of the 
improvements due to future development; 

(6) a general description of the boundaries of the district or the territory to be included 
in it, with such certainty as to enable a property owner to determine whether or not the owner's 
property is within the district; 

(7) the salary, if any, that the members of the board shall receive for their services; and 

(8) a request for the organization of the district. 

C. No petition with the requisite signatures shall be declared void on account of alleged de- 
fects, but the court may at any time permit the petition to be amended to conform to the facts by 
correcting any errors in the description of the territory or in any other particular. Similar petitions 
or duplicate copies of the same petition for the organization of the same district may be filed and 
shall together be regarded as one petition. 


History: 1941 Comp., § 77-3405, enacted by Laws 25 percent of the tax-paying electors of the district with- 
1943, ch. 80, § 5; 1953 Comp., § 75-18-5; Laws 1977, ch. out denying equal protection. Lower Valley Water & Sani- 
845, § 5; 1985, ch. 155, § 2; 2019, ch. 212, § 260. tation Dist. v. Public Serv. Co., 1981-NMSC-088, 96 N.M. 

The 2019 amendment, effective April 3, 2019, re- 532, 6382 P.2d 1170. 
moved a salary provision from the list of required contents District performs general governmental func- 
of a petition to organize a water and sanitation district, tion. — As Section 73-21-17 NMSA 1978 gives a water 
and made certain technical amendments; in Subsection and sewer district the authority to:impose ad valorem 
A, after "twenty-five percent of the", deleted "taxpaying" taxes, such district performs a general governmental 
and added "qualified"; in Subsection B, in Paragraph B(7), function involving the administration of sanitation and 
after "for their services", deleted "provided, however, that health services’ and is not of special proprietary interest. 
no member of the board shall receive a salary in excess of Lower Valley Water & Sanitation Dist. v, Public Serv. Co., 
five dollars ($5.00) per day for each day while in actual 1981-NMSC-088, 96 N.M., 532, 632 P.2d 1170. 
attendance upon his duties"; and in Subsection C, deleted No jurisdiction over non-county. — Since Taos 
the last sentence of the subsection, which provided "All ‘ county, a class B county with a population of approxi- 
such petitions filed prior to the hearing on the first pe- mately 19;000, does not fit the definition of "county" in 
tition filed shall be considered by the court the same as Section 73-21-4F NMSA 1978, requiring a population of 
though filed with the first petition placed on file." over 90,000, Taos county is not considered a county for 


purposes of the Water and Sanitation District Act (this ar- 
ticle), and the district court for that county does not have 
jurisdiction to establish a water and sanitation district. 
1988 Op. Att'y Gen. No. 88-54 (rendered under prior law). 

Am, Jur. 2d, A.L.R. and :C.J.S. references. — 39A 
C.J.S. Health and Environment § 7, 


ANNOTATIONS 


Procedure for creation of district not violation of 
equal protection. — The legislature may properly de- 
termine that, in order to protect taxpayers, any petition 
for the creation of a district must be approved by at least 


73-21-7. Bond of petitioners. 


At the time of filing the petition or at any time subsequent to it and prior to the time of hear- 
ing on the petition, a bond shall be filed, with security approved by the court, sufficient to pay all 
expenses connected with the proceedings in case the organization of the district is not effected, 
provided that no bond shall be required in connection with a petition signed by the chairman of 
the board of county commissioners of a county after adoption of a resolution authorizing the filing 
of such petition. If at any time during the proceeding, the court is satisfied that the bond first ex- 
ecuted is insufficient in amount, it may require the execution of an additional bond within a time 
to be fixed in not less than ten days, and upon failure of the petitioner to execute the additional 
bond, the petition shall be dismissed. 


History: 1941 Comp., § 77-3406, enacted by Laws ANNOTATIONS 
ore a a wie SRA RR SAR. BAS EIR BES 89 Am. Jur, 2d, A.L.R. and C,J.S. references. — 94 


C.J.S. Waters § 319. 
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73-21-8. Notice of hearing on petition. 


Upon approval of the county special district commission as provided in the Special District Pro- 
cedures Act [4-53-1 through 4-53-11 NMSA 1978], where applicable, the court shall fix a place and 
time, not less than twenty days nor more than forty days after receipt of the decision of the county 
special district commission, for hearing thereon and thereupon the clerk of the court shall cause 
notice by publication to be made of the pendency of the petition and of the time and place of hear- 
ing thereon; the clerk of the court shall also forthwith cause a copy of the notice to be mailed by 
United States registered mail tothe board of county commissioners of each of the several counties, 
and shall notify the attorney general and the health and social services department of the hearing, 
to be held for the creation of the district by mailing notice addressed to the same; such notice to be 
deposited in the mail not less than ten days prior to the date set for the hearing, and the attorney 
general.and the health and social services department may appear and.be heard at the hearings. 


History: 1941 Comp., § 77-3407, enacted by Laws : services division, the behavioral health services division 


1943, ch. 80, § 7; 1953 Comp., § 75-18-7; Laws 1977, _—_ and the environmental improvement division. Laws 1991, 
ch, 345, § 6. ch. 25, § 16 repealed former 9-7-4 NMSA 1978, relating 

Compiler's notes. — Laws 1977, ch. 253, § 5, abolished to the health and environment department and enacted a 
the health and social services department. Section 4 of new 9-7-4 NMSA 1978, creating the department of health, - 
that act established the health and environment depart- Laws 1991, ch. 25, § 4 created the department of environ- 
ment, consisting of several divisions, including the health ment, 


73-21-9. Hearing on petitions;.election for organization and officers. 


« A: At any time after the filing of the petition for the organization of a district and before the 
day fixed for the hearing on it, the owner of any taxable property within the proposed district may 
file a petition. with the court stating reasons why the property should not be included in the dis- 
trict and requesting that the property be excluded from it. The petition shall be verified and shall 
describe the property sought to be excluded. The court shall hear the petition and all objections 
to it at the time.of the hearing on the petition for organization and shall determine whether the 
property should be excluded or included inthe district. 

B, In determining whether or not the petition for the creation of a water and sanitation district 
shall be granted, the district court shall consult and request an opinion from: . 

(1) the state engineer to determine whether the proposed district has adequate water 
rights to implement the proposed improvements; and 

(2)...the environmental improvement division of the department of environment to deter- 
mine, as to the technological feasibility of the proposed improvements, whether the water pro- 
posed to be supplied is of an acceptable quality to conform with the state regulations and whether 
the liquid and solid waste disposal proposals can conform with state regulations. 

C. The court may deny the petition or may order the petition to be modified if the court, after 
hearing on the petition, finds that: 

, (1) the proposed water and sewage improvements cannot conform with the state regula- 

tions; 

(2) the water and sewage improvements cannot be implemented within a reasonable time 
taking into consideration applications for state and federal grants; 

(3) there is lacking an actual or impending need for the water and sewage improvements 
proposed; or . 

(4) the boundaries of the proposed district contain land that has no actual or impending 
need for the water and sewage improvements or cannot be reasonably expected to utilize the water, 
and sewage improvements, unless the land is otherwise required to be included in the proposed 
district by rule or regulation of a federal agency. 

D. Upon the hearing, if it appears that a petition for the organization of a district has-been 
properly signed and presented and that the allegations of the petition are true, the court shall 
order that the question of the organization of the district be submitted to the qualified electors of 
the district as set forth in the petition, as the boundaries were modified by the court in determin- 
ing that only property to be benefited by the proposed improvements should be included within 
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WATER AND SANITATION DISTRICTS 


73-21-9 


the boundaries of the district, at an election to be held for that purpose and conducted pursuant 
to the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. The election shall 
be held in the district not. less than ninety days after the order is entered in accordance with the 
Local Election Act; provided that the date does not conflict with the provisions of Section 1-24-1 


NMSA 1978. 


E. At the election, the qualified electors of the district shall vote for or against the organiza- 
tion of the district. If a majority of the votes cast at the election are in favor of the organization, 
the district court shall declare the district organized and give it a corporate name by which in all 
proceedings it shall thereafter be known. Thereupon the district shall be a governmental subdivi- 
sion of the state, except a district created pursuant to a petition signed by the chair of the board of 
county commissioners of a county, which district shall be a subdivision of the county. Every district 
shall be’a body corporate with all the powers of a public or quasi-municipal corporation. 


History: 1941 Comp., § 77-3408, enacted by Laws 
1943, ch. 80, § 8; 1953 Comp., § 75-18-8; Laws 1963, ch. 
261, §,3; 1977, ch. 345, § 7; 1985, ch. 155, § 4; 2005, ch. 
167, § 4; 2019, ch. 212, § 261. 

Cross references, — For Election Code, see Chapter! 1 
NMSA 1978. 

For publication of legal notice, see Chapter 14, Article 
11 NMSA 1978. 

For quo warranto, see 44-3-1 NMSA 1978, 

For state engineer, see 72-2-1 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that an election on the organization of a water and 
sanitation district be conducted pursuant to the Local 
Election Act, and revised the timing of holding an elec- 
tion on the organization of a water and’ sanitation dis- 
trict; deleted Subsections A and B and redesignated for- 
mer, Subsections C through F as, Subsections A through, 
D, respectively; in Subsection D, after "submitted to the", 
deleted "taxpaying" and added "qualified", after "held for 
that purpose and", deleted "the order shall designate one 
or more polling places within the district, and for each 
polling place so designated, shall appoint three taxpaying 
electors of the district as judges of the election and two 
taxpaying electors of the district as clerks of the election. 
The clerk of the court having jurisdiction shall give pub- 
lished notice of the time and place of an election to" and 
added "conducted pursuant to the provisions of the Local 
Election Act. The election shall", after "not less than", de- 
leted "twenty" and added "ninety", and after "days after 
the", deleted "first publication of the notice" and added 
“order is entered in accordance with the Local Election 
Act; provided that the date does not conflict with the pro- 
visions of Section 1-24-1 NMSA 1978"; deleted Subsection 


G and redesignated former Subsection H as Subsection E; 


in Subsection E, after "election, the", deleted "taxpaying". 
‘and added "qualified", and after "organization of the dis- 
trict.", deleted "and if in favor thereof, shall vote for three 
taxpaying electors of the district who shall constitute the 
board of directors of the district, one to act until the first. 
biennial election, one until two years and one until four 
years after the election, except that at the election in a 
county where the petition for the district was signed by 
the chairman of the board of county commissioners, the 
taxpaying electors of the district shall vote only for or 


against the organization of the district."; deleted subsec- — 


tion designation "I." and: the first sentence of former Sub- 
section I, which provided "the judges of election shall cer- 
tify the returns of the election to the district court having 
jurisdiction.", and after "thereafter be known", deleted 
"and designate the first board of directors elected, except 
that a district created pursuant to a petition signed by 
the chairman of the board of county commissioners of a 
county shall appoint the first board of directors as pro- 
vided in Section 73-21-15.1 NMSA 1978"; and deleted for- 
mer Subsection J. 
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The 2005 amendment, effective June 17, 2005, deleted 
the former requirement in Subsection A that the court de- 
termine the total number of taxpaying electors residing 
within the proposed district; deleted the former require- 
ment in Subsection F that the ‘court submit the question 
of the organization of the district to the taxpaying electors 
residing within the boundaries of the district; changed 
the former reference to the "last official registry lists of 
electors residing in the district" to the "official records" in 
Subsection G; and changed the former reference to "tax- 
paying electors" to "taxpaying electors of the district". 


ANNOTATIONS 


Purpose of limitation. — Reason for, making or- 
der establishing district final; subject only to attack by 
state through quo warranto during a period of 30 days, 
is‘ to’ make possible borrowing of money with assurance 
to lenders that they are dealing with qualified borrower 
which, in turn, would have effect of reducing interest rate 
to be paid on money obtained for public improvements. 
State ex rel. Speer v. District Court, 1968-NMSC-095, 79 
N.M. 216, 441 P.2d 745. 

Quo warranto exclusive remedy. — Quo warranto 

commenced by attorney general is only method for getting 
review and determination of court's action in entering or- 
der hereunder; no exception is made for claims of fraud, 
nor may organization of district be directly or collaterally 
brought into question, State ex rel. Speer v. District Court, 
1968-NMSC-095, 79 N.M., 216, 441 P.2d 745. 
~ Attack’ alleging fraud in organization of a district, 
brought some seven,years after the district was orga- 
nized, should not be considered as it is beyond trial court's 
jurisdiction, and such action was properly prohibited 
by supreme court. State ex rel. Speer v, ‘District Court, 
1968-NMSC-095, 79 N.M. 216, 441 P.2d 745. 
. Section controls over court rule. — Limitation in 
Subsection J was intended to apply even though fraud 
might be asserted at some later date; its provisions take 
precedence over any. right preserved in the rules of civil 
procedure to make an attack for fraud upon court without 
limitations, as to time. State ex rel. Speer v. District Court, 
1968-NMSC-095, 79 N.M. 216, 441 P.2d 745. 

Court order modifying a petition is final and there- 
fore appealable. In re Lower Valley Water & Sanitation 
Dist., 1981-NMSC-088, 96 N.M. 532, 632 P.2d 1170. 

Subsection D agencies have right to present 
views in court. — The legislature intended that the spe- 
cific agencies mentioned in Subsection D-have an oppor- 
tunity to present their views to the district court. Failure 
to afford this opportunity is reversible error. In re Lower 
Valley Water & Sanitation Dist., 1981-NMSC-088, 96 N.M. 
§32, 632 P.2d.1170. 

Subsection E conditions cannot be overridden by 
community considerations. — Subsection E specifies 
the conditions which permit a district court to modify or 
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deny a petition, and broad considerations of community 
health and, welfare cannot be inyoked: to override these 
considerations. In re Lower Valley Water & Sanitation 
Dist., 1981-NMSC-088, 96. N.M.'532, 632 P.2d 1170. 
Appeals from water and sanitation district pro- 
ceedings to be brought in district court. — Protests 
or appeal from proceedings conducted by officials of spe- 
cial districts, including water and sanitation districts, 
must first be brought in district court. Taos Ski Valley, Inc. 


73-21-10. Filing decree. 


SPECIAL DISTRICTS 


73-21-12 


v. Public Serv. Comm'n, 1984-NMSC-097, 101 N.M. 738, 
688 P.2d 775. . 

Annexation not authorized. — Although water and 
sanitation district is a "body corporate with all the pow- 
ers of a public or quasi-municipal corporation," it may not 
annex territory under the municipal code; public or quasi- 
municipal corporation is not a municipality for purposes 
of state law. 1976 Op. Att'y Gen. No. 76-33. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States: § 136. , 


Within thirty days sae the said district has been rene Bn a Gnpeharats by the court, the lest 
of the court shall transmit to the county clerk and recorder in each of the counties in which the 
district or a part thereof may be or extend, copies of the findings and the decree of the court in- 
corporating said district. The same shall be filed in the same manner as articles of incorporation 
are now required to be filed under.the general laws concerning corporations; and the clerk and 
recorder in each county shall receive a fee of one dollar ($1.00) for filing and preserving the same. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J. S. references. — 81a 
C.J.S. States § 136. 


- History: 1941 Comp., § 77-3409, enacted by Laws 
1948, ch. 80, § 9; 1953 Comp., § 75-18-9. 

Cross references. — For filing of articles of incorpo- 
ration under general corporation law, see 53-12-3 NMSA 
1978. 


73-21-11. [Board of directors; qualification; bond.] 


Whenever a district has been declared duly organized, the members of the board shall qualify by 
filing with the clerk of court their oaths of office, and corporate surety bonds at the expense of the 
district in an amount not to exceed $1,000 each, the form thereof to be fixed and approved by the 
court, conditioned for the faithful performance of their duties as directors. 


History: 1941 Comp., § 77-3410, enacted by Laws 
1943, ch. 80, § 10; 1953 Comp., § 75-18-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 136. 


73-21-12. Organization of board; meetings; vacancies; election of 
officers[; removal of directors]. 


After taking oath and filing bonds, the board shall choose one of its members as chairman of the 
board and president of the district, and shall elect a secretary and a treasurer of the board and of 
the district, who may or may not be members of the board. The secretary and treasurer may be one 
person. Such board shall adopt a seal and the secretary shall keep, in a well-bound book, a record 
of all of its proceedings, minutes of all meetings, certificates, contracts, bonds given by employees 
and all corporate acts which shall be open to inspection of all owners of real property in the dis- 
trict, as well as to all other interested parties. 

The treasurer: shall keep strict and accurate accounts of all money padaired by and disbursed 
for and on behalf of the district, in permanent records, He shall file with the clerk of court, at the 
expense of the district, a corporate fidelity bond in an amount not less than $5, 000, conditioned on 
the faithful performance of the duties of his office. 

The members of the board shall serve without compensation unless otherwise provided by the 
petition and order creating the district. Members shall be allowed their actual mee necessary ex- 
penses incurred in performance of their duties. 

The court having jurisdiction of the district shall have the power to remove directors for cause 
shown, on beHHGe notice and hearing. 
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History: 1941 Comp., § 77-3411, enacted by Laws Bracketed material. — The bracketed material was 
1943, ch. 80, § 11; 1953 Comp., § 75-18-11. inserted by the compiler and is not part of the law. 


73-21-13. “Meetings. > 


» The board shall meet once each bint at a time and apises to be designated by the board. Special 
meetings may be held as often as the needs of the district require on notice to each member of the 
board. A majority of the board shall'constitute a quorum at any meeting. Any vacancy on a board 
elected by qualified electors of the district shall be filled by the remaining members or member of 
the board, the appointee to act until the next biennial election when the vacancy shall be filled by 
election. Any vacancy on a board appointed by a board of county commissioners shall‘be filled in 
the same manner as original appointments, in accordance with Section 73-21-15.1 NMSA 1978, 
the appointee to act until theend ofthe term of the member créating the vacancy, If the board or a 
board of county commissioners fails to fill any vacancy within shoseosi days after it occurs; the court 
having jurisdiction shall fill be vacancy. pill 


History: 1941 Comp., § 77-8412, enacted by Laws The 2019 amendment, effective April 3, 2019, after 


1943, ch. 80, § 12; 1953, Comp., § 75-18-12; Laws 1977, "board elected by", deleted "taxpaying" and added "quali- 


ch. 326, § 1; 1985, ch. 155, § 5; 2019, ch. 212, § 262. fied". 


73-21-14. Elections. 


A. In any district, except a district created pursuant to a petition signed by the chair of the 
board of county commissioners of a county, in accordance with the Local Election Act [Chapter 1, 
Article 22 NMSA 1978] there shall be elected by the qualified electors of the district one member of 
the board to serve for a term of six years, except that if the CiStre elects to adopt St terms, 
the member shall serve for a term of four years. 

B. ‘In any district created pursuant to a petition signed’by the chair of the board of county com- 
missioners of a county, in ‘the odd-numbered year after the organization of the district and every 
second year thereafter, there shall be elected by the qualified electors of the district at least two, 
but no more than three, members of the board to serve for a term of two years. The election shall 
be held in accordance with the provisions of the Local Election Act. 

C. Nominations may be filed with the proper filing officer in accordance with the provisions of 
the Local Election Act. If within ninety days prior to a board election the district publishes materi- 
als that describe the qualifications, experience and accomplishments of incumbents, equal space 
shall be made available without charge for similar information provided by opponents seéking a 
position on the board. 


History: 1941 Comp., § 77-3413, oithated! by Laws deleted "taxpaying" and added "qualified", and added the 
1948, ch. 80, § 18; 1958 Comp., § 75-18-18; 1978 Comp., last sentence; and in Subsection C, deleted "Not later than 
§ 78-21-14, Laws 1984; 'ch, 14, § 1; 1985, ‘ch. 155, § 6; thirty days before any election pursuant to Subsection A 


2009, ch. 241, § 3; 2018, ch. 79, § 170. ths or B of this section", after "Nominations may be filed with 

Cross refererices. — For qualification’ of board mem- the", deleted “secretary of the board, and, if a nominee does 
bers, see 73-21-11 NMSA 1978. not withdraw the nominee's name before the first publica- ’ 

For publication of legal notice, see Chapter 14, Article tion of the notice of election, the name shall be placed on 
11'NMSA 1978. the ballot. The board shall provide for holding such elec- 

The 2018 amendment, effective July 1, 2018, provided tion and shall appoint judges to conduct it. The secretary 
that board members shall be elected in accordance with of the district shall give notice of election by publication 
the Local Election Act and that nominations may be filed and shall arrange such other details in connection with 
with the proper officer in accordance with the provisions the election as the board may direct" and added "proper 
of the Local Election Act; in Subsection A, after "commis- filing officer in accordance with the provisions of the Lo- 
sioners of a county", deleted "on the second Tuesday of, cal Election Act", and deleted the last three sentences of 
January in the second calendar year after the organiza- © _— the subsection, which related to certifying election results. 
tion of the district and on the second Tuesday of January The 2009 amendment, effective June 19, 2009, in Sub- 
every second year thereafter" and added "in accordance section C, added the fourth sentence. 


with the Local Election Act", and.after "elected by the", 


deleted "taxpaying" and added "qualified"; in Subsection ANNOTATIONS 
B, after "county commissioners of a county,", deleted "one" Jur 3d) ALL. R. and CuJ.S. ref cue aN 
and added "in the odd-numbered", after "elected by the’, 9 @. ah Boks eign as references 
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73-21-15. Board increase; appointed members. 


A. In every district, three members of the board shall be elected by the qualified electors pur- 
suant to the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. | 

B. In those districts that have five board members, the bourd may by resolution designate two 
board members,to serve by appointment. In those districts that have three, board members, the 
board may by resolution expand the board to include two appointed board members. A resolution 
adopted pursuant to this subsection shall not,be rescinded until two regular local elections have 
passed after adoption of the resolution. 

C:. .The appointment of. board: members serving pursuant to a resolution aap pursuant; 
to Subsection B of this section shall,be for a term of two years beginning July-1 of each even- 
numbered year and ending June 30 of the following even-numbered year. Appointed,members of 
the board. are not required to be qualified electors nor residents of the district, 

D. Appointed board members are authorized to vote on all matters except for a tax or assess- 
ment of any kind proposed or approved pursuant to authority granted by Article 8, Section 9 of the 
constitution of New Mexico, which is limited to a vote of the elected members only. 


History: 1953 Comp., § 75-18-13.1, enacted by Laws 
1977, ch. 326, § 2; 1981, ch. 35, § 1; 1984, ch. 14, § 2; 
1985, ch. 155, § 7; 1978 Comp., 73-21-15, repealed and 
reenacted by Laws 2019, ch. 212, § 263. 

Repeals and reenactments. — Laws 2019, ch. 212, 


Laws 2019, ch. 212, § 284 repealed 73-21-15 NMSA 
1978, as enacted by Laws 1977, ch. 326, § 2, relating to 
board increase, special election, effective April 3, 2019. For 
provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


§ 263 repealed former § 73-21-15 NMSA 1978 and enacted 
a new section effective April 3, 2019. 


73-21-15.1. Appointment of first board.. 


Members of the first board of any district shall be appointed by the board of county commissioners.., 
In a district consisting of multiple counties, the district judge shall designate how many members of 
the board will be appointed by each board of county commissioners. The first board shall consist of 
five directors who are qualified electors of the district appointed for staggered terms so that the terms 
of two directors expire within two. years and the terms of three directors expire ;within.four years. 
Thereafter, all directors shall be elected to terms of office pursuant to the provisions of the Water and 
Sanitation District Act. Any director appointed by any board of county commissioners shall be eligible 


for election; provided that no member of a board shall serve more than two consecutive terms. ., 


History: 1978 Comp., § 73-21-15.1, enacted by Laws 
1985, ch. 155, § 8; 2005, ch. 167, § 5; 2019, ch. 212, § 264. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that a district judge shall designate how many 
members of the board will be appointed by each board 
of county commissioners in a district consisting of mul- 
tiple counties, and changed the length of terms of certain 
directors to, provide for staggered terms; in the section 
heading, added "Appointment of first", and after "board", 
deleted "district created by a board of county commission- 
ers"; deleted "Notwithstanding any other provision of the 
Water and Sanitation District Act relating to election of 
the board, all", after "first board of any district", deleted 


73-21-16. General powers. 


"created pursuant, to a petition signed by the chairman, 
of the board of county commissioners of a county", after 
"county commissioners,", added "In a district consisting of 
multiple counties, the district judge shall designate how 
many members of the board will be appointed. by. each 
board of county commissioners", after "The", added "first", 
after "terms of two directors expire", deleted "in one year" 
and added "within two years", after "three directors ex-. 
pire", deleted "in two" and added “within four", and after 
"shall be elected to", deleted "two-year", 
The 2005 amendment, effective June 17, 2005, 

changed the former reference to "residents" to "taxpaying 
electors". beh 


For and on behalf of the district, the board shall have the following powers: 


A. to have perpetual existence; 
B. to have and:use a corporate seal; 


C. to sue and be sued and be a party to suits, actions and proceedings; 
D. except as otherwise provided in the Water and Sanitation District Act to enter into contracts. 


and agreements affecting the affairs of the district, including contracts with the United States and 
any of its agencies or instrumentalities. Except in cases in which a district will receive aid from a 
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governmental agency, a notice shall be published for bids on all construction contracts for work or 
material or both involving an expense of five thousand dollars ($5,000) or more. The district may 
reject any and all bids, and, if it appears that the district can perform the work or secure material 
for less than the lowest bid, it may proceed to do so; 

E. to borrow money and incur indebtedness and evidence the indebtedness by certificates, 
notes or debentures and to issue bonds in accordance with the provisions of that act; 

F. to acquire, dispose of and encumber real and personal property, water rights, water and 
sewer works and plants and any interest in them, including leases and easements; 

G. to refund any bonded indebtedness or revenue bonds of the district without an election in 
accordance with the provisions of that act; 

H. to have the management, control and supervision of all the business and affairs of the dis- 
trict and the construction, installation, operation and maintenance of district improvements; 

I.. to hire and retain agents, employees, engineers and attorneys; 

J. to have and exercise the power of eminent domain and dominant eminent domain and, in the 
manner provided by law for the condemnation of private property for public use, to take any prop- 
erty necessary to the exercise of the powers granted in that act, both within and without the district; 

K. to construct and maintain works and establish and maintain facilities across or along any 
public street or highway and in, upon or over any vacant public lands, which public lands are now 
or may become the property of the state, and to construct works and establish and maintain facili- 
ties across any stream of water or watercourse; provided, however, that the district shall promptly 
restore any such street or highway to its former state of usefulness as nearly as may be and shall not 
use the street or highway in such manner as.to completely or unnecessarily impair its usefulness; 

L. to fix and from time to time to increase or decrease water and sewer rates, tolls or charges 
for services or facilities furnished or made. available by the district, including, without limiting the 
generality of the foregoing, standby charges for both water and sewers, and to pledge that revenue 
for the payment of any indebtedness of the district. Until paid, all rates, tolls or charges constitute 
a perpetual lien on and against the property served, and.,any such lien may be foreclosed in the 
same manner as provided by the laws of New Mexico for the foreclosure of real estate mortgages. 
The board shall shut off or discontinue service for delinquencies in the payment of the rates, tolls 
or charges or in the payment of taxes levied pursuant to the Water and Sanitation District Act and 
prescribe and enforce rules and regulations for the connection with and the disconnection from 
properties of the facilities of the district. For health and sanitary purposes, the board shall have 
the power to compel the owners of inhabited property within a sanitation district to connect their 
property with the sewer system of the district, and, upon a failure so to connect within sixty days 
after written notice by the board, the board may cause the connection to be made and a lien to be 
filed against the property for the expense incurred in making the connection; provided, however, 
that no owner shall be compelled to connect his property with such system unless a service line is 
brought by the district to a point within four hundred feet of his dwelling place; 

M. to adopt and amend bylaws not in conflict with the constitution and laws of the state for 
carrying on the business, objects and affairs of the board and of the district; and 

N. to have and exercise all rights and powers necessary or incidental to or implied from the 
specific powers granted in this section. Such specific powers shall not be considered as a limitation 
upon any power necessary or appropriate to carry out the purposes and intent of that act. 


History: 1941 Comp., § 77-3414, enacted by Laws v. Public Serv. Comm'n, 1984-NMSC-097, 101 N.M. 738, 


1943, ch. 80, § 14; 1953 Comp., § 75-18-14; Laws 1967, 688 P.2d 775. 
ch. 187, § 1; 1985, ch. 166, § 1.. Public regulation commission proceedings. — Dis- 
Cross references. — For foreclosure of mortgages, see trict's intervention in public regulation commission pro- 
Chapter 39, Article 5 NMSA 1978. ceedings is lawful act because a district has the authority 
For exercise of power of eminent Cin wate: see 42A-1-1 to condemn a public water utility pursuant to Subsection 
NMSA 1978, J of this section. HE! Dorado Utils., Inc. v. Eldorado Area 
Water & Sanitation Dist., 2005-NMCA-036, 187 N.M.217, 

ANNOTATIONS 109 P.3d 305. ) | 

| re : f No authority to operate public airport. o A water 
ites te he srodaniats afabind Aoki shtcetin and sanitation district does not have the authority to run 


a public airfield. Yarger v. Timberon Water & Sanitation 


or appeals from proceedings conducted by officials of spe- Dist,, 2002-NMCA-055, 132 N.M, 270, 46 P.3d 1270. 


cial districts, including water and sanitation districts, 
must first be brought in district court. Taos Ski Valley, Inc. 
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Public service commission (now public regula- \ commission) only, in the matter of approving rates, tolls, 
tion commission), — Absent further legislation, wa- and charges by the district. 1971 Op, Att'y Gen. No. 71-56. 
ter and sanitation districts organized pursuant to Sec- ~ Am, Jur, 2d, A.L.R. and Ca.8. references. — 81A 


tion 73-21-1 NMSA 1978 et seq. are subject to regulation C.J.S. States 8 136. 
by the public service commission (now public regulation , 


73-21-17. Taxes. 


In addition to the other means of providing revenue for such districts as herein provided, the 
board shall have power and authority to levy and collect ad valorem taxes on and against, all tax- 
able property within the district. | 


History: 1941 Comp., § 77-3415, enacted by Laws a general governmental function involving the adminis- 


1948, ch. 80, § 15; 1958 Comp., § 75-18-15. tration of sanitation and health services and is not of spe- 
cial proprietary interest. In re Lower Valley Water & Sani- 
ANNOTATIONS _ tation Dist., 1981-NMSC-088, 96 N.M. 532, 632'P.2d 1170. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d onic and Water Companies § 4. ' 
94 C.J.S: Waters § 243. 4 


District performs general governmental function. 
— As this section gives a water and sewer district the au- 
thority to impose ad valorem taxes, such district performs 


73-21-18. Levy and collection of taxes, 


To levy and collect taxes, the board shall, in each year, determine the amount of money necessary 
to be raised by taxation, taking into consideration other sources of revenue of the district, and shall 
fix a rate of levy which, when levied upon every dollar of assessed valuation of taxable property 
within the district, and with other revenues will raise the amount required by the district annually, 
to supply funds for paying expenses of organization and the costs of construction [constructing], op- 
erating and maintaining the works and equipment of the district, and promptly to pay in full, when 
due, all interest on and principal of bonds and other obligations of the district, and in the event of 
accruing defaults or deficiencies, an additional levy may be made as provided in Section 73-21-19 
NMSA 1978. The board shall, on or before October 1 of each year, certify to the board of county com- 
missioners of each county within the district, or having a portion of its territory within the district, 
the rate so fixed with directions that at the time and in the manner required by law for levying of 
taxes for county purposes, the board of county commissioners shall levy the tax upon [the] assessed 
valuation of all taxable property within the district, in addition to other taxes as may be levied by 
the board of county commissioners at the rate so fixed and determined. 


History: 1941 Comp., § 77-3416, enacted by Laws district; holder is entitled to interest at rate stated from 
1943, ch. 80, § 16; 1953 Ronsps, § 75-18-16; Laws 1963, issuance of bond, until he receives payment. Dexter v. 
ch. 261, § 4. Lakeshore City Sanitation Dist.,1971-NMSC-057, 82 N.M. 

Bracketed ‘material. — The bracketed cara was 556, 484 P.2d 1266. 
inserted by the compiler and it is not part of the law. : Am. Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 

J Jur. 2d Waterworks and Water Companies § 4. 
ANNOTATIONS 94 C.J,S, Waters § 243, 


Interest on bonds. — Interest may be collected after 
date of maturity of general obligation bond of sanitation 


73-21-19. Levies to cover defaults and deficiencies. 


The board in certifying annual levies as herein provided, shall take into account the maturing in- 
debtedness for the ensuing year as provided in its contracts, maturing bonds and interest on bonds, 
and deficiencies and defaults of prior years, and shall make ample provision for the payment thereof. 
In case the moneys produced from such levies, together with other revenues of the district, are not 
sufficient punctually to pay the annual installments on its contracts or bonds, and interest thereon, 
and to pay defaults and deficiencies, then the board shall make such additional/levies of taxes as 
may be necessary for.such purposes, and not withstanding any limitations, such taxes shall be made 
and continue to be levied until the indebtedness of the district shall,be fully paid. 


History: 1941 Comp., § 77-3417, enacted by Laws 
1943, ch. 80, § 17; 1953 Comp., § 75-18-17, 


762 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 
| 


73-21-20 


ANNOTATIONS 


Bond tax levy limited, — The provisions of Seétion 4- 
54-4 NMSA 1978 of the Community Service District, Act 


WATER AND SANITATION DISTRICTS 


78-21-23 


Interest on bonds, — Interest. may be.collected after 


_. date of maturity of general obligation bond of sanitation 


district; holder is entitled to interest at rate stated from 
issuance of bond until’ he receives payment. Dexter v. 


limit the tax levy for debt provisions of the Water and 
Sanitation District Act. Z! Dorado Utils,, Inc, v. Eldorado 
Area Water & Sanitation District}:2005-NMCA-036, 137 
N.M. 217, 109 P.3d 305. 


_ Lakeshore City Sanitation. Dist., 1971-NMSC-057, 82 N.M, 
556, 484 P.2d 1266. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waterworks and Water Companies § 4. 
94 C.J.S. Waters § 248. 


73-21-20. Officers levy and collect taxes. 


It shall be the duty of the body having authority to levy taxes within each county, to levy taxes 
provided in this act and it shall be the duty of all officials charged with the duty of collecting taxes 
to collect such taxes at, the time and in the form and manner and with like interest and penalties 
as, other taxes are collected and when collected to pay the same to the districts ordering its levy 
and collection, and the payment of such collections shall be made monthly to the treasurer of the 
district and paid into the depository thereof to the credit of the district. All taxes levied under this 
act, together with interest thereon. and penalties for default in payment thereof, and all costs of 
collecting the same, shall, until paid, constitute a, perpetual lien on and against the property taxed, 
and such lien. shall be on a parity with the tax lien of general taxes, 


ANN OTATIONS 


Am, SPRY 2d, A.L.R. and ae references, — 94 
C.J.S. Waters § 243, 


History: 1941 Comp., § 77-3418, enacted by Laws 
1948, ch. 80, § 18; 1953 Comp., § 75-18-18. 

Compiler's notes, — The term "this act" means Laws 
1943, Chapter 80, which appears as 73-21-1, 73-21-3 to 
73-21-14, 73-21-16 to 73-21-26, and 73-21-28 to 73-21-35 
NMSA 1978. But see 73-21-2 NMSA 1978. 


73-21-21. Sale for delinquencies; purchase by district. © 


If the taxes levied are not paid as herein provided, then delinquent real property shall be sold at 
the regular tax sale for the payment of the taxes, interest and penalties, in the manner provided 
by law for selling property for the nonpayment of general taxes. The board of directors may pur- 
chase, in the name of the district, any property which may be sold for delinquent taxes within the 
boundaries of the district and the board may take title.to the lands in the name of the district and 
sell and convey the lands at.a price not, less than the taxes, penalty and interest accrued thereon. 
Delinquent personal property shall be.distrained and.sold as provided by law. 


History: 1941 Comp., § 77-3419, enacted by Laws 
1948, ch. 80, § 19; 1953 Comp. « 8 75- 18-19; Laws 1963, 
ch. 261, § 5. 

Cross references. — For sale of personalty for delint 
quent property taxes, see 7-38-53 NMSA 1978 et seq. 


For sale of real arty for Walinguene property taxes, 
see 7-38-65 NMSA 1978 et seq. 


_ ANNOTATIONS 
bigs Jur. 2d, ALR. and C.J.S. norerae bas: — 94 


C.J,S, Waters § 243. 


73-21-22. Sinking fund. 


Whenever any indebtedness has been incurred by a district, it shall be lawful for the board to 
levy taxes and collect revenue for the purpose of creating a reserve fund in such amount as the 
board may determine, which may be used to meet the obligations of the district, for maintenance 
and operating charges and depreciation, and provide extensions of and betterments to the im- 
provements of the district. 


History: 1941 Comp., § 77-3420, enacted by Laws © 
1943, ch. 80, § 20; 1953 Comp., § 75-18-20. 


73-21- 23. Inclusion lof nikditionad property]. 


The Pondaries of any district organized mider the provisions of this act. may itd changed in the 
manner herein prescribed, but the change of boundaries of the district shall not impair or affect its 
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organization or its rights in or to property, or any of its rights or privileges whatsoever; nor shall it 
affect or impair or discharge any contract, obligation, lien or charge for or upon which it might be 
liable or chargeable had any such change of boundaries not been made. The’owners of real prop- 
erty may file with the board a petition, in writing, praying that such real property be included in 
the district. The petition shall prescribe the property owned by the petitioners, and such petition 
shall be deemed to give assent of the petitioners to the inclusion in said district of the property 
described in the petition, and such petition must be acknowledged in the same manner that con- 
veyances of land are required to be acknowledged. The secretary of the board shall cause notice 
of filing of such petition to be given and published in the county in which the property is situated, 
which notice shall state the filing of such petition, names of petitioners, descriptions of lands men- 
tioned and the prayer of said petitioners; giving notice to all persons interested to appear at the 
office of the board at the time named in said notice and show cause in writing, if any they have, 
why the petition should not be granted. The board shall at the time and place mentioned or at such 
time or times at which the hearing may be adjourned, proceed to hear the petition and all objec- 
tions thereto, presented, in writing, by any person showing cause why said petition should not be 
granted. The failure of any person interested to show cause in writing shall be deemed and held 
and taken as an assent on his part to the inclusion of such lands in the district as prayed for in the 
petition. If the petition is granted, the board shall make an order to that effect and file same with 
the clerk of the court and upon order of the court said property shall be included in the district. 


History: 1941 Comp., § 77-3421, enacted by Laws 
1943, ch. 80, § 21; 1953 Comp., § 75-18-21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term "this act" means Laws 
1943, Chapter 80, which appears as 73-21-1, 73-21-3 to 
73-21-14, 73-21-16 to 73-21-26, and 73-21-28 to 73-21-35 
NMSA 1978. But see 73-21-2 NMSA 1978. i 

Cross references, — For publication of legal notice, 
see Chapter 14, Article 11 NMSA 1978, . 


For acknowledgments, see 14-13-1 to 14-13-24 NMSA 
1978. 


ANNOTATIONS 


Municipal Code inapplicable. — Language of this 
section cannot be construed to allow water and sanitation 
district to use provisions of Municipal Code [Chapter 3 
NMSA 1978]. 1976 Op. Att'y Gen. No. 76-33. 

Am, Jur. 2d, A.L.R. and C.J.S. meferen ces. —_ 94 
C.J.S. Waters § 243., : 


73-21-24. Bee niIat [from district]. 


The owner or owners in fee of any real property constituting a portion of the district may file 
with the board a petition praying that such lands be excluded and taken from said district. Peti- 
tion shall describe the property which the petitioners desire to have excluded. Such petition must 
be acknowledged in the same manner and form as required in case of a conveyance of land and 
be accompanied by a deposit of money sufficient to pay all costs of the exclusion proceedings. The 
secretary of the board shall cause a notice of filing of such petition to be published in the county in 
which said property or the major portion thereof, is located. The notice shall state the filing of such 
petition, the names of petitioners, description of the property mentioned in said petition and the 
prayer of said petitioners; and it shall notify all persons interested to appear at the office of said 
board at the time named in said notice, showing cause in writing, if any they have, why said peti- 
tion should not be granted. The board at the time and place mentioned in the notice, or at the time 
or times at which the hearing of said petition may be adjourned, shall proceed to hear the petition 
and all objections thereto, presented in writing by any person showing cause as aforesaid, why the 
prayer of the petition should not be granted. The filing of such petition shall be deemed and taken 
as an assent by each and all such petitioners to the exclusion from the district of the property 
mentioned in the petition, or any part thereof. The board, if it deems it not for the best interests of 
the district that the property mentioned in the petition, or portion thereof, shall be excluded from 
the district, shall order that said petition be denied; but if it deems. it for the best interest of the 
district that the property mentioned in the petition, or some portion thereof, be excluded fromthe 
district, then the board may order the property mentioned in the petition or some portion thereof, 
excluded from the district. Upon allowance of:such petition, the board shall file a certified. copy of 
the order of the board making such change with the clerk of the court and boo order of the court 
said property shall be excluded from the district. 
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History: 1941 Comp., § 77-3422, enacted by Laws Cross references. — For publication of legal notice, 
1943, ch. 80, § 22; 1953 Comp., § 75-18-22. see Chapter 14, Article 11 NMSA 1978. 

Bracketed material. — The bracketed material was For acknowledgments, see Chapter 14, Article 13 NMSA 
inserted by the compiler and is not part of the law. i 


73-21-25. Liability of property included or excluded: 


All taxable property annexed to a district shall thereafter be subject to the levy of taxes for the 
payment of any indebtedness of the district outstanding at the time of the annexation. Real prop- 
erty excluded from a district shall thereafter be subject to the levy of taxes for the payment.of any 
indebtedness of the district outstanding at the time of its exclusion in the same manner and to the 
same extent as if such property had not been excluded from the district. 


History: 1941 Comp., § 77-3423, enacted by Laws 
1943, ch. 80, § 23; 1953 ey § 75-18-23; Laws 1963, 
ch. 261, § 6. 


ABBE Bonds; interest; form. 


To carry out the purposes of the Water and Sanitation District Act, the board may issue bonds of 
the district upon approval of the majority of the qualified electors of the district voting on the ques- 
tion pursuant to the provisions of the, Local Election Act. Bonds shall bear interest payable semi- 
annually and shall be due and payable serially, either annually or semiannually, commencing not 
later than three years and extending not more than twenty years from date. The form and terms 
of the bonds, including provisions for their payment and redemption, shall be determined by the 
board. If the board’so determines, the bonds may be redeemable prior to maturity upon payment of 
a premium, not exceeding three percent of the principal thereof. The bonds, except for, bonds issued 
in book entry or similar form without the delivery of physical securities, shall be executed in the 
name of and on behalf of the district and signed by the chair of the board, with the seal of the dis- 
trict affixed thereto, and attested to by the secretary of the board. The bonds shall be sold and shall 
be in such denominations as the board determines, andthe bonds and the attached coupons, if any, 
shall be payable to.the bearer or registered as to principal or as to principal and interest. Interest 
coupons, if any, shall bear the original or facsimile signature of the chair of the board. 


History: 1941 Comp., § 77-3424, enacted by Laws to the Local Election Act; after:"majority of the", deleted 


1943, ch. 80, § 24;.1953 Comp., § 75-18-24; Laws 1963, "taxpaying" and added "qualified", and after "district vot- 
ch. 261, § 7; 1977, ch. 345, § 8; 1983, ch. 265, § 61; 2019, ing on the question", added "pursuant to the provisions of 
ch. 212, § 265. the Local Election Act". 

The 2019 amendment, effective April 3, 2019, pro- 
vided that a bond election to raise funds for a water and ANNOTATIONS 
sanitation district to carry out the purposes of the Water Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
and Sanitation District Act shall be conducted pursuant C.J.S, Waters §§ 241, 243, 


73-21-27. Community Service District Act provisions apply. 


With respect to the issuance of any negotiable securities representing an indebtedness of the 
water and sanitation district, the provisions and procedures set forth in the Community Service 
District Act [4-54-1 through 4- 54- 5 NMSA 1978] shall apply. 


History: 1953 Comp., § 75-18-24.1, enacted by Laws Limitation on issuing bonds. — Because a water and 


1977, ch. 345, § 9. sanitation district can only levy taxes to pay indebtedness 
within the limits of Section 4-54-4 NMSA 1978, a district 

ANNOTATIONS ; ‘cannot issue bonds pursuant to a bond resolution that 

Bond tax levy limited. — The limitation of taxing, authorizes the levy of taxes beyond what Section 4-54-4 
power found in Section 4-54-4 NMSA 1978 ofthe Commu- NMSA 1978 allows. El Dorado Utils., Inc. v. Eldorado Area 


nity Service District Act applies to a water and sanitation Water.& Sanitation District, 2005-NMCA-036, 137 N.M. 
district. E] Dorado Vtils., Ine. v. Eldorado Area Water & 217, 109 P.3d 305. 

Sanitation District, 2005- NMCa- 036, 137 N.M. 217, 109 

P.3d 305. 
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73-21-28. Board resolution; indebtedness; election. = = °«*°- 


Whenever the board shall, by resolution, determine that the interest of the district and ile 
public interest or necessity demand the acquisition, construction, installation or completion of any 
works or other improvements or facilities, or the making of any contract with the United States 
or other persons or corporations, to carry out the objects or purposes ofthe district, requiring the 
creation of a general obligation indebtedness of five thousand dollars ($5,000) or more, secured by 
property tax revenue from within the district, the board shall order the submission of the proposi- 
tion of issuing the obligations or bonds or creating other indebtedness to the qualified electors of 
the district at a district election held in accordance with the provisions of the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. The declaration of public interest or necessity required in this 
section and the provision for the holding of the election may be included within one and the same 
resolution. The resolution, in addition to the declaration of public interest or necessity, shall recite 
the objects and purposes for which the indebtedness is proposed to be incurred, the estimated cost 
of the works or improvements, as the case may be, the amount of principal of the indebtedness to 
be incurred and the maximum rate of interest to be paid on the indebtedness. The resolution shall 
also announce the date upon which the election shall be held; provided that the date is not i in con- 


flict with the provisions of Section 1-24-1 NMSA 1978. 


History: 1941 Comp., § 77-3425, enacted by Laws 
1948, ch. 80, §:25; 1953 Comp., § 75-18-25; 1978 Comp., 
§ 73-21-28; 2009, ch. 241, § 4; 2018, ch. 79, § 171; 2019, 
ch. 212, § 266. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that the date for a bond election shall not conflict 
with the provisions of the Special Election Act; after "Sec- 
tion", deleted "1-12-71" and added "1-24-1". 

The 2018 amendment, effective July 1, 2018, provided 
that elections called for the purpose of voting on the ques- 
tion of issuing bonds ‘to carry out the objects or purposes 
of the district be held in accordance with the provisions 
of the Local Election Act, and prohibited the board from 
scheduling an election on a date that conflicts with the 
provisions of Section 1-12-71 NMSA 1978; and after: "a 
district election held", deleted "for that purpose. Any such 
election may be held separately or may be consolidated or 
held concurrently with any other election authorized by 
the Water and Sanitation District" and added "in accor- 


dance with the provisions of the Local Election", after "the, 


election shall be held", deleted "and the manner of holding 
it and the method of voting for or against the incurring 
of the proposed indebtedness. The resolution shall also fix 


73-21-29. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 73-21- 
29 NMSA 1978, as enacted by Laws 1948, ch. 80, § 26, 
relating to notice of election, effective July 1, 2018. For 


73-21-30. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 73-21-30 
NMSA 1978, as enacted by Laws 1948, ch. 80, § 27, re- 
lating to conduct of election, canvass of returns, effective 


the compensation to be paid the officers of the election and 
shall designate the polling place and shall appoint, for 
each polling place from the electors of the district, the offi- 
cers of the election consisting of three judges, one of whom 
shall act as clerk" and added "provided that the date is not 
in conflict with the provisions of Section 1- 12- 71 NMSA 
1978". 
The 2009 amendment, effective June 19, 2009, in mar 
first sentence, after "requiring the creation of a", added 
"general obligation": and after ($5,000) or more", added 
"secured by property tax revenue from within the district, 
the". 


ANNOTATIONS 


County improvements. — Issuance by water and 
sanitation district of bonds pursuant. to provisions of 
County Improvements Law (now County Improvement 


- District Act, Section 4-55A-1 NMSA 1978 et seq.) would 


not require election specified in this section. 1976 Op. 
Att'y Gen. No. 76-01. » Mf 

Am. Jur. 2d, A.L.R. and C.J. S. references, — 39A 
C.J.S. Health tet Environment § 56. ° 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


73-21-31. Effect of election; subsequent elections. 


In the event that it appears from the returns that a majority of the qualified electors of the dis- 
trict have voted in favor of the ballot question, the district shall then be authorized to incur the 
indebtedness or the obligations, enter into the contract or issue and sell the bonds of the district, 
as the case may be, for the purpose and object provided for in the proposition submitted under 
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the provisions of the Water and Sanitation District Act and in the resolution for them and in the 
amount so provided and at a rate of interest not exceeding the rate of interest recited in the resolu- 
tion. Submission of the proposition of incurring such obligations or bonded or other indebtedness 
at an election shall not prevent or prohibit submission of it or other propositions at subsequent 
elections called for that purpose. 


History: 1941 Comp., § 77-3428, enacted by Laws 
1948, ch. 80, § 28; 1953 Comp., § 75-18-28; 2019, ch. 
212, § 267. 

The 2019 amendment, effective April 3, 2019, after 
"qualified", deleted "taxpaying", and after "submitted 


under", added "the provisions of the Water and Sanitation 
District Act". 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 39A 
C.J.S. Health and Environment § 56. 


73-21-32. Correction of faulty notices. 


In any and every case where a notice is provided for in this act, if the court finds any reason 
that due notice was not given, the court shall not thereby lose jurisdiction, and the proceeding in 
question shall not thereby be void or be abated, but the court shall in that case order due notice 
to be given, and shall continue the hearing until such time as notice shall be properly given, and 
thereupon shall proceed as though notice has [had] been properly given in the first instance. 


73-21-14, 73-21-16 to 73-21-26, and 73-21-28 to 73-21-35 
NMSA 1978. But see 73-21-2 NMSA 1978. 

Cross references. — For provision making order es- 
tablishing district final, and reviewable only by writ of 
quo warranto commenced by attorney general within 30 
days, see 73-21-9 NMSA 1978. 


History: 1941 Comp., § 77-3429, enacted by Laws 
1943, ch. 80, § 29; 1953 Comp., § 75-18-29. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term "this act" means Laws 
1948, Chapter 80, which appears as 73-21-1, 73-21-3 to 


73-21-33. Early hearings. 


All cases in which there may arise a question of the validity of the organization of a district, or a 
question of the validity of any proceeding under this act shall be advanced as a matter of immedi- 
ate public interest and concern, and heard at the earliest practicable moment. The courts shall be 
open at all times for the purposes of this act. 


History: 1941 Comp., § 77-3430, enacted by Laws Cross references. — For provision making order es- 


1943, ch. 80, § 30; 1953 Comp., § 75-18-30. 

Compiler's notes. — The term "this act" means Laws 
1943, Chapter 80, which appears as 73-21-1, 73-21-3 to 
73-21-14, 73-21-16 to 73-21-26, and 73-21-28 to 73-21-35 
NMSA 1978. But see 73-21-2 NMSA 1978. 


73-21-34. Liberal construction. 


tablishing district final, and reviewable only by writ of 
quo warranto commenced by attorney general within 30 
days, see 73-21-9 NMSA 1978. 


This act being necessary to secure and preserve the public health, safety, convenience and wel- 
fare, it shall be liberally construed to effect its purposes. 


History: 1941 Comp., § 77-3431, enacted by Laws 
19438, ch. 80, § 31; 1953 Comp., § 75-18-31. 

Compiler's notes. — The term "this act" means Laws 
1943, Chapter 80, which appears as 73-21-1, 73-21-3 to 
73-21-14, 73-21-16 to 73-21-26, and 73-21-28 to 73-21-35 
NMSA 1978. But see 73-21-2 NMSA 1978. 


73-21-35. Character of act. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Health and Environment § 5. 


No part of this act shall repeal or affect any other act or any part thereof, it being intended that 
this act shall provide a’‘separate method of accomplishing its objects, and not an exclusive one. 
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History: 1941 Comp., § 77-3432, enacted by Laws 
1943, ch. 80, § 33; 1953 Comp., § 75-18-32. 

Compiler's notes. — The term "this act" means Laws 
1948, Chapter 80, which appears as 73-21-1, 73-21-3 to 


_ 73-21-14, 73-21-16 to 73-21-26, and 73-21-28 to 73-21-35 
NMSA 1978, But see 73-21-2 NMSA 1978. 


73-21-36. Acquisition, construction or rr ae of systems; joint 
revenue bonds. 


A. Whenever the. board of a district shall, by reebh es determine that sntanent or nebedeltfe 
requires the acquisition, construction, repair, extension, improvement or betterment of a water 
system, sewer system or other fee-for-service system, districts are authorized to issue revenue 
bonds or obtain loans, payable solely out of the net income, to be derived from the operation of a 
publicly owned water system or sewer system or from services rendered by the district for a fee, 
and to pledge, irrevocably, the income to the payment of the bonds. 

B. The proceeds of the bonds are to be used solely for the purchasing, acquiring, constructing 
and making of necessary improvements, extensions, repairs and betterments of the water system, 
sewer system or other fee-for-service system for the purchase and acquiring of wells, cisterns, 
reservoirs or other sources of water supply and pumping plants, sewage disposal plants or other 
machinery necessary for the operation of those facilities and the land and real estate upon which 
those facilities are situated or to be situated. 

C. Joint revenue bonds may be issued for the acquisition, construction, extension, enlargement 
or betterment of a joint water system and joint sewer system or other joint fee-for-service system 
and the income of one or more of the utilities may be pledged to secure e the jy ea pamary of; re jemt 
bonds. 


History: 1941 Comp., § 77-3433, enacted by Laws 
1951, ch. 195, § 1; 1953 Comp., § 75-18-33; 1978 Comp., 
§ 73-21-36; 2009, ch, 241, § 5. 

The 2009 amendment, effective June 19, 2009, in 
Subsection A, after "sewer system", added "or other fee- 
for-service system"; after "issue revenue bonds", added “or 
obtain loans"; and after "water system or, sewer", added 
"system or from services rendered by the district for a fee"; 


in Subsection B, after "sewer system or", added "other fee- 
for-service system"; and in Subsection C, after "sewer sys- 
tem", added "or other joint fee-for-service system". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — - 39A 
C.J.S. Health gud Environment § 56. 


73-21-37. Interest; maturity; form; method of sale. 


A. Revenue bonds issued under the provisions oft the Water and'Sanitation District Act shall 
bear interest at not to exceed six percent per year, payable annually or semiannually, shall be pay- 
able at the option of the district, at the end of ten years from the date thereof; and due by 'their 
terms in not more than twenty years from date hereof; as determined by the district, shall be se- 
rial in form and maturity and numbered from one upward, consecutively, or may consist of one 
bond payable, at one time or in installments, and shall be sold for cash, at not less than par, and at 
either public or private sale. 

B. All prior revenue bond issues of districts where one bond was issued in eels of multiple 
bonds are validated. 


History: 1941 Comp., § 77-3434, enacted by Laws 
1951, ch, 195, § 2; 1953 Comp., § 75-18-34; 1978 Comp., 
§ 78-21-37; Laws 1980, ch. 79, § 1; 2009, ch. 241, § 6. 


The 2009 amendment, effective June 19, 2009, made 
grammatical changes. 


73-21-38. Revenue bond issuance. 


The board of a district issuing revenue bonds under the provisions of the Water and Sanitation 
District Act may authorize the issuance of the bonds by resolution adopted by the affirmative 
vote of two-thirds of all the members of the board at a regular or special meeting called for that 
purpose. At the meeting, the necessity of the issuance of the revenue bonds shall be declared and, 
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when issued, shall be signed by the president of the board, and attested by its secretary, with the 
seal of the district affixed to the bonds. 


History: 1941 Comp., § 77-3435, enacted by Laws . ANNOTATIONS 


1951, ch. 195, § 3; 1953 C +, $ 75-18-35; 1978 C F 

§ 73-21-38; 2009, = 341,87, ha oraR Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
The 2009 amendment, effective June 19, 2009, in the Jur. 2d Waterworks and Water Companies §§ 3, 4. 

second sentence, at the beginning of the sentence, added 94 C.J.S, Waters § 290. 


"At the meeting"; and after "the necessity" added "of the 
issuance of the revenue bonds", 


73-21-39. Bonds collectible from operating revenues. | 


It is declared that revenue bonds, issued under the provisions of the Water and Sanitation Dis- 
trict Act, except for those general obligation bonds described in Section 73-21-43 NMSA 1978, 
shall not be considered to be general obligations of the district issuing them,and shall be collect- 
ible only out of the net revenues derived from the operation of the water or sewer system, or joint 
water and sewer systems or from services rendered by the district. for a fee, whose income is so 
pledged. Each of the bonds of any issue of revenue bonds issued under the provisions of the Water 
and Sanitation District Act, with the exception of general obligation bonds, shall recite on its face 
that it is payable and collectible solely from the revenues derived from the operations ofthe water 
or sewer system or joint water and sewer system or from the services rendered by the district for 
a fee, the income of which is so pledged, and that the holders of the bonds shall not look to any 
general or other fund for the payment of principal and interest. of the obligation. 


History: 1941 Comp., § 77-3436, enacted by Laws "Water and Sanitation District Act", added "with the ex- 


1951, ch. 195, § 4; 1953 Comp., § 75-18-36; 1978 Comp., ception of general obligation bonds"; and after "joint water 

§ 73-21-39; 2009, ch. 241, §'8. and sewer systems", added "or from’ services rendered by 
The 2009 amendment, effective June 19, 2009, in the the district for a fee". 

first sentence, after "Water and Sanitation District Act", 

added "except for those general obligation bonds described ANN OTATION Ss 

in Section 73-21-43 NMSA 1978"; and after "joint water Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 

and sewer systems", added: "or from services rendered by C.J.S. Waters § 94y. 


the district for a fee"; and in the second sentence, after 


73-21-40. Rates; ee oy pla remedy and taxpayer elector. 


The board of each district issuing revenue bonds under the provisions of the Water and. Sanita- 
tion District Act shall. establish rates or fees for services rendered bythe district. utility systems 
to create an income sufficient. to pay all reasonable expenses of operation and create a net revenue 
that shall be sufficient to pay interest coupons on the revenue bonds, as they mature, and to pro- 
vide a sinking fund that shall be adequate to discharge the bonds when they mature. It is a board's 
duty to maintain the rates and fees continuously until the bonds issued by that board have been 
fully liquidated. In the event of a board's failure or refusal to do.as' required by this section, all the 
members of the board are subject to the penalties provided in Section 73-21-42 NMSA 1978, and 
any bondholder or a number of taxpayer electors of the district amounting to twenty-five persons 
or five percent of the electors, whichever is less, has the right to apply to the district court of the 
county where a district is located for a mandatory order requiring the establishment by a board of 
rates or fees that shall be adequate to meet the requirements of that act. 


History: 1941 Comp., § 77-3437, enacted by Laws ) ANNOTATIONS, 


1951, ch, 195, § 5; 1953 Comp., § 75-18-37; Laws 1985, 

ch. 166, § 2; 1978 Comp., § 73-21-40; 2009, ch. 241, § 9. Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am, 
The 2009 amendment, effective June 19, 2009, in theo. Jur. 2d Waterworks and Water;Companies §§ 3, 4. 

first sentence, deleted "It is made mandatory upon boards ; Discrimination between property within and that out- 

of directors"; after "shall establish rates", added "or fees’; “side municipality or other governmental district as to 

and after "services’ rendered by the", deleted "water or public service or utility rates, 4 A.L.R.2d 595. 

sewer system or joint water and sewer system as will’. 39A C.J.S. Health and Environment §.52;,94 C.J.S. Wa- 

and added "district utility systems to"; and in the last sen- ters §§ 284 to 308. 

tence, after "or rates", added "or fees that". 
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73-21-41. Restricted use of bond funds. 


Whenever under the provisions of the laws of this state a district obtains money or credits from 
the issuance of its bonds or other evidence of indebtedness for the purpose of the purchase, con- 
struction or extension or repair of district utilities in the district, it shall be unlawful to divert, 
use or expend any of the money or credits in the purchase, construction or extension or repair of 
any other water, sewer or fee-for-service system or for any purpose other than that for which the 
money or credits were obtained. 


History: 1941 Comp., § 77-3438, enacted by Laws system or joint water and sewer system" and added "dis- 
1951, ch. 195, § 6; 1953 Comp., § 75-18-38; 1978 Comp., trict utilities"; after "other water, sewer" added "or fee-for- 
§ 73-21-41; 2009, oh: 241, § 10. service"; and after "than that for which the" deleted "same 

The 2009 nmendinene effective June 19, 2009, af- was or shall be" and added "money or credits were". 


ter "extension or repair of" deleted "any water or sewer 


73-21-42. Violations; penalties. 


The members of any board and any officer or agent of any district violating the provisions of the 
Water and Sanitation District Act shall be deemed guilty of a misdemeanor and upon conviction in 
the district court shall be subject to a fine not to exceed five hundred dollars ($500) or by imprison- 
ment in the county jail not to exceed six months or both in the discretion of the court trying the 
case. 


History: 1941 Comp., § 77-3439, enacted by Laws ANNOTATIONS 


1951, ch. 195, § 7; 1953 C ., § 75-18-39; 1978 C ; 
§ 73:21-42; as: eK | ae Am. Jur. 2d, A.L.R, and O.J.S. references. — 78 Am. 
The 2009 amendment, effective June 19, 2009, made Jur, 2d Waterworks and Water Companies § 61. 


grammatical changes. 94 C.J.S. Waters § 243. 


73-21-43. Validation; existing districts. 


All districts previously created under the provisions of the Water and Sanitation District Act 
and all proceedings previously taken by the districts, including any elections that may have been 
held in the districts on the question of the issuance of bonds and that have carried, are validated, 
ratified and confirmed. Where district bonds have been previously approved by the voters-but not 
yet issued, the bonds may be issued under the provisions of the Water and Sanitation District Act, 
and where the bonds are to be general obligations of the issuing district, the bonds shall be pay- 
able from taxes to be levied on all taxable property in the district as required by the Water and 
Sanitation District Act:‘All bonds approved by the voters and to be issued shall, when issued, con- 
stitute valid obligations of the districts in accordance with their terms. 


History: 1953 Comp., § 75-18-40, enacted by Laws ANNOTATIONS 

19638, ch. 261,.§ 8; 1978 C 73-21-43; 2009, ich. 

241, § 12, . panier E Am. Jur. 2d, A.L.R. and O.J.S. references. — 94 
The 2009 amendment, effective June 19, 2009, deleted C.J.S. Waters § 243, 


f 


the former second sentence, which provided that property 
in districts was taxable for payment of bonds, 


73-21-44, Sale of system; escrow of proceeds. 


A district may sell or otherwise dispose of all or any part of its water facilities, sewer facilities or 
both, including both real and personal property, without an election. A sale or other disposition of 
district facilities shall be authorized by resolution adopted by the affirmative vote of not less than 
a majority of all members of the board. A district may immediately apply the proceeds derived 
from the sale or other disposition of its facilities to the retirement of outstanding bonds or place 
the proceeds in escrow in a commercial bank or trust company, either a state or national banking 
institution that possesses and is exercising trust powers, that is located within New Mexico and 
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that is a member of the federal deposit insurance corporation, to be applied to the payment of any 
outstanding bonds upon their presentation for payment. Any escrow is not necessarily limited 
to proceeds of the sale or other disposal, but may include other money available for its purpose. 
Any proceeds in escrow, pending use pursuant to the provisions of this section, may be invested 
or reinvested in bills, certificates of indebtedness, notes or bonds that are direct obligations of, 
or the principal and interest of which obligations are unconditionally guaranteed by, the United 
States or any other legal investment. The proceeds and investments in escrow, together with any 
interest to be derived from the investment, shall be used only to pay charges of the escrow agent, 
which are expressly made payable from the escrow, and to pay as many bonds as possible ‘as they 
become due at their respective maturities or due at a designated prior redemption date in connec- 
tion with which the*board shall exercise a prior redemption option. A purchaser of any facilities 
that may be sold or otherwise disposed of shall in no manner be responsible for the application of 
the proceeds by the district or any of its officers, agents or employees. Nothing in this section shall 
be construed as changing or modifying any contractual agreement or covenant concerning any 
outstanding bonds as may be provided i in the proceenines authorizing any outstanding bonds or 
otherwise appertaining to them. 


History: 1953 Comp., § 75-18-41, enacted by Laws The 2009 amendment, effective June 19, 2009, in the 
1967, ch. 187, § 2; 1978 Comp., § "73-21-44; 2009, ch. first sentence, after “other disposition", added "of district 
241, § 13. . facilities"; and in the fourth sentence, after "pending use", 


added "pursuant to the provisions of this section". 


73-21-45. Refunding bonds. 


A. Any bonds issued by any district may be refunded in the name of the district issuing the 
bonds being refunded without an election by the district issuing them or any successor bonds. 
-B. The issuance of refunding bonds shall be to: 

(1) refund, pay. and discharge all or any part of the outstanding bonds, including any inter- 
est on the bonds in arrears or about to become due within three years from the date of the refund- 
ing bonds; 

(2) avoid or terminate any default in the payment of interest on and principal of the bonds 
to reduce interest costs or effect other economies; or 

(3) modify or eliminate restrictive contractual limitations appertaining to the issuance of 
refunding bonds or for any combination of the purposes permitted by the provisions ‘of this section. 
C. Refunding bonds shall be authorized by a resolution adopted by the affirmative vote of not 
less than a majority of all members of the board. Any bonds.that are refunded under the provisions 
of this section shall be paid at maturity or on any permitted prior redemption date in the amounts, 
at the times and places and, if called prior to maturity, in accordance with any applicable notice 
provisions, all as provided in the proceedings authorizing the issuance of the refunded bonds or 
otherwise appertaining to the bonds being refunded, except for any bonds that are voluntarily sur- 
rendered for exchange or payment by the holder. Refunding bonds may be delivered in exchange 
for the outstanding bonds refunded or may be sold at either public or private sale. The provisions 
of the Community Service District Act [4- 54- 1 through. 4-54-5 NMSA 1978] shall not apply to any 
refunding bonds of any district. 


History: 1953 Comp., 5 75-18-42, enacted by Laws to "issuance of refunding bonds shall b be to": in Paragraph 
1967, ch. 187, § 3; 1978 Comp., § 73- 21-45; 2009, ch. (1) of Subsection B, after "refunding bonds", deleted "and 
241,§14. | ‘for the purpose of avoiding or terminating"; in Paragraph 

The 2009 amendment, effective June 19, 2009, in Sub- (2) of Subsection B, after other economies; or", deleted "of 
section A, after "may be refunded", added "in the name of modifying or eliminating’; and in Paragraph (3) of Subsec- 
the district issuing the bonds being refunded" and after tion B, changed "issuance of additional bonds or to any’ 
“or any successor", deleted "thereof, in the name of the system appertaining thereto or" to “issuance of refunding 
district issuing the bonds being refunded, by" and added bonds or"; and at the end of the sentence, added,"permit- 
"bonds"; in Subsection B, changed "issuance of bonds to" ted by the:provisions of this section", nay 
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73-21-46. Limitations upon issuance. 


No bonds shall be refunded under the Water and Sanitation District Act unless the bonds either 
mature or are callable for prior redemption under their terms within,ten years from the date of 
issuance of the refunding bonds, or unless, the holders: of them voluntarily surrender them for 
exchange or payment. Provision shall be made for paying the bonds refunded within that period 
of time. Interest on bonds may be increased, but it may not be increased to a rate exceeding six 
percent a year. The principal amount of the refunding bonds may. exceed the principal amount of 
the refunded bonds, but only to the extent that any costs incidental to the refunding bonds, or any 
interest on the bonds refunded in arrears or about to become due within three years from the date: 
of the refunding bonds, or both the incidental costs and interest, are capitalized with the proceeds 
of refunding bonds. The principal amount of the refunding bonds may also exceed the principal 
amount of the refunded bonds if the aggregate principal and interest costs of the refunding bonds 
do not exceed the unaccrued costs of the bonds refunded. The principal amount.of the refunding 
bonds may also be less than or the same as the principal amount of the bonds being refunded so 
long as provision is duly and sufficiently made for the payment of the refunded bonds. 


History: 1958 Comp., § 75-18-48, enacted by Laws ANNOTATIONS 
° 9 3 4; ry Lt =4, H 00 h. > p P, 
att my LOT 8 Ay TCR OAD Den 9, cal wONRs © Am. Jur. 2d, A.L.R. and C.J.S. references. — 94 
The 2009 amendment, effective June 19, 2009, made C.J.S, Waters § 234. 


grammatical changes. 


73-21-47. Proceeds of refunding bonds. 


A. The proceeds of refunding bonds shall either be immediately applied to the retirement of 
the bonds being refunded or be placed in escrow in a commercial bank or trust company, either a 
state or national banking institution that possesses and is exercising trust powers, that is located 
within New Mexico and that is a member of the federal deposit insurance corporation, to be ap- 
plied to the payment of the bonds being refunded upon their presentation for payment; provided, 
to the extent any incidental expenses have been capitalized, that the refunding bond proceeds may 
be used to defray such expenses; and any accrued interest and any premium appertaining to a 
sale of refunding bonds may be applied to the payment of the interest on them and the principal of 
them, or both interest and principal, or may be deposited in a reserve as the board may determine. 

B. Nothing in this section requires the establishment of an escrow account if the refunded 
bonds become due and payable within one year from the date of the refunding bonds and if the 
amount necessary to retire the refunded bonds within that time is deposited with the paying agent 
for the refunded bonds. 

C. An escrow account shall not be limited to proceeds of refunding bonds but may include other 
money available for the account's purpose. Any proceeds in escrow may be invested or reinvested 
in bills, certificates of indebtedness, notes or bonds that are direct obligations of, or the principal 
and interest of which obligations are unconditionally guaranteed by, the United States. 

D. The proceeds and investments in escrow, together with any interest derived from the in- 
vestment of the escrow account, shall be sufficient to pay principal, interest, any prior redemption 
premium due and any charges of the escrow agent payable from the escrow account and to pay the 
bonds being refunded as they become due at their respective maturities or due at any designated 
prior redemption date on which the board shall exercise a prior redemption option. 

E. Any purchaser of any refunding bond issued pursuant to the Water and Sanitation District 
Act is not responsible for the application of the refunding bond proceeds by the district or any of 
its officers, agents or employees. . 


History: 1953 Comp., § 75-18-44, enacted by Laws The 2009 "achanbaneaie: Seela June 19, 2009, made 


1967, ch. 187, § 5; 1978 Comp., § 73-21-47; 2009, ch. grammatical changes. 
241, § 16. 
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73-21-48. Refunding bonds; detail; form. 


Refunding bonds shall bear interest payable annually or semiannually, and the refunding bonds 
shall be due and payable either as term or serial bonds as determined by the board; provided that 
no refunding bond shall mature more than twenty-five years from the date of the refunding bond. 
The form and terms of the refunding bonds, including provisions for their payment and redemp- 
tion, shall be determined by the board. If the board so determines in the authorizing resolution, 
the refunding bonds may be redeemable prior to maturity without or with the payment of a pre- 
mium, which may be in any amount determined by the board. 


History: 1953 Comp., § 75-18-45, enacted by Laws The 2009 amendment, effective June 19, 2009, made 
1967, ch. 187, § 6; 1978 Comp., § 73-21-48; 2009, ch. © grammatical changes. 
241,817. 


73-21-49. Combination of issues. . 


Bonds for refunding one or more issues originally authorized for one or more purposes and 
bonds for any other, purpose authorized in the Water and Sanitation District Act may be issued 
separately or issued in combination. in one series,or more by any district. Bonds payable solely 
from revenues of any. utility or combination of utilities of the district. shall not be refunded by gen- 
eral obligation bonds that are payable from general ad valorem property taxes unless authorized 
at an election as provided in the Water and Sanitation District Act. 


History: 1953 Comp., § 75-18-46, enacted by Laws added "utility or combination of utilities of the district 
1967, ch. 187, § 7; 1978 Comp., § 73-21-49; 2009, ch. shall". 
241, § 18. 

The 2009 amendment, effective June 19, 2009, in the ANNOTATIONS 
second sentence, after "solely from revenues of any", de- Am. Jur. 2d, A.L.R. and C.J.S. references, —<94 
leted "water facilities or sewer facilities, or both, may" and C.J.S. Waters § 934. 


73-21-50. Tax levy for general obligation refunding bonds. 


For the purpose of paying the principal of, any interest on or any prior redemption premium in 
connection with, any of the district's general obligation refunding bonds, the board may levy and 
collect general ad valorem taxes on and against all taxable property within the district in the same 
manner as other general ad valorem taxes. Any such tax levy shall be made without limitation as 
to rate or amount if made to pay the principal of, interest on or any prior redemption premium in 
connection with: 

A. any general obligation refunding bonds, issued at any time, which refund any of the dis- 
trict's general obligation bonds issued prior to April 2, 1965; 

B. any general obligation refunding bonds, issued at any time, which refund any outstanding 
general obligation refunding bonds which previously refunded any other general obligation bonds, 
so long as the general obligation bonds originally refunded were issued prior to April 2, 1965. Ex- 
cept as otherwise provided in its section, any such tax levy shall be subject to the tax limitation 
imposed by Section 4-54-4 NMSA 1978, as hereafter amended from time to time, if made to pay the 
principal of, interest on or any prior redemption premium in connection with: 

(1) any general obligation refunding bonds which refund any of the district's bonds which 
were issued on or after April. 2, 1965, and for a_purpose or purposes other than refunding; or | 

(2) any general obligation refunding bonds which refund any outstanding general obliga- 
tion refunding bonds which previously refunded any other general obligation bonds where the 
general obligation bonds originally refunded were issued on or after April 2, 1965, and for a pur- 
pose or purposes other than refunding. 


History: 1953 Comp., § 75-18-47, enacted by Laws | ANNOTATIONS 


Spe forng cal Am, Jur. 2d, ALR. and C.J.S. references. — 94 
C.J.S. Waters § 243. 
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73-21-51. Applicability of other bond provisions. 


Except as otherwise provided in Sections 73-21-45 through 73-21-50 NMSA 1978, as hereafter 
amended from time to time, the limitations appertaining to the issuance and the terms and condi- 
tions of refunding bonds shall be the same as those provided in Sections 73-21-1 through 73-21- 54 
NMSA 1978; as hereafter amended from time to time; for an original issue ous bonds. 


Histoty: 1958 Comp., § 75-18-48, enacted i Laws 
1967, ch, 187, § 9. 


73-21-52. Duties of local government division. 


The local government division of the department of finance and administration shall approve 
all budgets of water and sanitation districts and shall from time to time review fiscal policies of 
such districts and report to the legislature and the governor any actions or policies of the districts 
deemed to be in violation of the law or the best interest of the people of New Mexico. The district 
shall submit ‘annually to the local government division its budget for approval in the manner 
required by regulation of the division. The district shall submit any other information or data 
concerning the operation of the district, as deemed necessary by the local government division. 
Violation of the provisions of this section by the board of any water and sanitation district or any 
officer thereof shall be deemed cause for removal or suspension in the manner as provided by law 
for county officers. 


History: 1953 Comp., § 75-18-48.1, enacted by Laws ' Cross references. — For removal and suspension ‘of 
1977, ch. 345, § 10. local public officers, see Chapter 10, Article 4 NMSA 1978. 


73-21-53. Use of bond proceeds restricted. 


Proceeds from any bonds issued pursuant to the provisions of the Water and Sanitation Dis- 
trict Act shall not be used by the board on any project.constructed in fulfillment or partial fulfill- 
ment of requirements made of a subdivider by the provisions of the Land Subdivision Act [47-5-1 
through 47-5-8 NMSA 1978] or the New Mexico Subdivision ‘Act [Chapter 47, spicy 6 NMSA 
1978]. 


History: 1958 Comp., § 75-18-48.2, enacted by Laws 
1977, ch, 345, § 11. 


73-21-54, Board's determination final. | 


The determination of the board that the limitations under Sections 73-21-45 through 73-21-51 
NMSA 1978, as hereafter amended from time to time, imposed upon the issuance of refunding 
bonds have been met, shall be conclusive in the absence of fraud to the contrary. 


History: 1953 Comp., § 75-18-49, enacted by Laws 
1967, ch. 187, § 10. 


73-21-55. Districts not subject to utility laws; OS tion! to ) submit to 
regulation. 


A. Any district organized under the provisions of 1 the Water and Sanitation District Act may 
elect by resolution adopted by its board of directors to become subject to the jurisdiction of the pub- 
lic regulation commission and to the terms and provisions of the Public Utility Act [Chapter 62, 
Article 1 through 6 and 8 through 13 NMSA 1978]; provided, however, that in no event shall Sec- 
tions 62-9-1 through 62-9-7 NMSA 1978 apply to any district making such an election. _ 
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B, If the board has not elected to-become subject to the jurisdiction of the public regulation 
commission: 

(1). at least thirty days after publication of a notice of the board's intention to adjust rates, 
tolls, fees or charges, the board shall conduct a public hearing on the proposed resolution, at which 
time, after hearing proponents and opponents, the board may reject, amend or adopt the resolution 
adjusting the rates, tolls, fees or charges; 

(2) within thirty days after publication of the resolution adjusting rates, tolls, fees or 
charges, the new rates, tolls, fees or charges may be appealed by a taxpaying elector to the district 
court of the county in which the district is located; and 

(3) the district court shall consider the petition to overturn the adjustments, based on the 
record of the board hearing in which the resolution was adopted, under the court's rules governing 
review by a district court of administrative decisions or orders. 

C. Ifthe board of any district located in a class A county with a population according to the 
2000 federal decennial census of more than one hundred twenty-five thousand and less than one 
hundred thirty-five thousand has not elected to become subject to the jurisdiction of the public 
regulation commission: 

(1) at least thirty days after publication of a notice of the board's intention to adjust rates, 
tolls, fees or charges, the board shall conduct a public hearing on the proposed resolution; 

(2). at the expense of the board, the board shall appoint a, hearing officer to conduct 
the public hearing to be chosen from. a list of hearing, officers provided by the commission, and 
shall engage a court reporter to record the hearing and produ a verbatim written record of 
the hearing; | 

(3) the board's hearing officer shall: 

(a) hear proponents and opponents of the proposal; 

(b) issue a decision rejecting, amending or adopting the resolution adjusting the. rates, 
tolls, fees or charges; and x 

(c) . within thirty days following the hearing, file the decision with the board; 

(4) within seven days of receipt of the decision, the board shall mail a copy of the decision 
to each proponent and opponent who appeared at the hearing or who requested a written copy of 
the decision, and the board shall post the decision on the district's web site; 

(5) the board shall pay all expenses of the public hearing and may charge a reasonable fee 
for production of copies of the record; provided that any citizen has the right to obtain a copy of the 
record on payment of the fee; . 

(6) within twenty days following the board's mailing of the cematon of the hearing officer, 
the decision may be appealed to the board by a taxpaying elector; 

(7) within thirty days of receipt of an appeal of the hearing officer’ s rhecistnm the board 
shall, based on a review of the record of the first:public hearing, reject, approve or amend the deci- 
sion of the hearing officer and shall mail a:copy of the board's decision within seven days to each 
proponent and opponent who appeared at the hearing or who requested a written copy of the deci- 
sion, and the board shall post the decision on the district's web site; 

(8) within thirty days following mailing of the board's decision, a taxpaying elector may 
appeal the decision of the board to the district court of the county in which the district i is located; 
and 

(9) the district court shall consider the petition to overturn the adjustments, based on the 
record certified by the court reporter of the public hearing and the decision of the board, under the 
court's rules governing review by a district court of administrative decisions or orders. 


History: 1978 Comp., § 73-21-55, enacted by Laws Subsections B and C of this section; deleted Subsection B, 
1985, ch. 166, § 3; 1993, ch, 282, § 43; 2005, ch. 167, § 6; _ which provided that if the board had not elected to become 
2009, ch, 241,'§ 19. ; subject to the jurisdiction of the public regulation com- 

Cross references. — For'the public regulation com- emission, the board must file any rates, tolls and charges 
mission, see N.M. Const. Article XI,.§ 1 and 8-8-3 NMSA... proposed by the board and subject to review by the com- 
1978. mission upon petition by taxpaying electors or the district; 
- The 2009 amendment, effective June 19, 2009, de- and added Subsections B and C. 
leted former Subsection ‘A; which provided thatno district The 2005 amendment, effective June 17, 2005, 
is subject to the jurisdiction of the public regulation com- changed references to "New Mexico public utility commis- 
mission or the Public Utility Act except as provided in sion" to "public regulation commission" and changed the 
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reference to "taxpayer-electors" to "taxpaying electors of substituted "New Mexico public utility commission" for 
the district" in Subsection C, “New Mexico public service commission" in Subsections A, 

The 1993 amendment, effective June 18, 1993, sub- B, and C; and substituted "through 62-9-7 NMSA 1978" 
stituted "the Water and Sanitation -District Act" for for "through 62-9-6 NMSA 1978" in Subsection B. 
"Sections 73-21-1 through 73-21-54 NMSA 1978" and. ; 


ARTICLE 22 


Wind Hrosion Distwicts 


Sec. Sec. 

73-22-1. Short title; purpose of act. 73+22-4, biadatabias body of wind erosion district. 

73-22-2. Procedure for establishment of countywide ero- 73-22-5. Powers and duties of governing body of wind 
sion districts. erosion district. 


73-22-83. Notice of election, qualification of electors and 
conduct of election. 


73-22-1. Short title; purpose of act. 


This act [73-22-1 through 73-22-5 NMSA 1978] may be cited as the "New Mexico Wind Ero- 
sion Act, 1955."'To prevent damage to and loss of topsoils essential to the growing of agricultural 
crops and forage for livestock and to promote the general welfare of the people of the state of New 
Mexico, this act recognizes that certain prompt and effective preventive measures of an emergency 
nature must be taken against wind erosion and for such rps wind erosion districts as herein 
provided may be established. 


‘History: 1953 Comp., § 45-6-22, enacted by Laws ANNOTATIONS 


+ cgysapeemitelign Law reviews. — For note, “Gabaldon v. Sanchez: New 


Developments in the Law of Nuisance, Negligence and 
Trespass," see 9 N.M.L. Rev. 367 (1979). 


73-22-2. Procedure for establishment of countywide erosion districts. a 


A. Freeholders owning in the aggregate in any county 25 percent of the total land area thereof 
may petition the board of county commissioners for the establishment of a wind erosion district co- 
extensive with the boundaries of the county. Resident entrymen of federal public lands and lessees 
of state agricultural lands shall be considered as freeholders for the purposes of this act [73-22-1 
through 73-22-5 NMSA 1978] and shall share all of the privileges and obligations thereof. _ 

B. The board of county commissioners after determining that any such petition is in confor- 
mity with the requirements of Subsection A of this section and upon payment by the petitioners of 
a sufficient sum to defray the cost shall order an election to be called on the question of the estab- 
lishment of [such] wind erosion district. 


History: 1953 Comp., § 45-6-23, enacted by Laws Bracketed material. — The bracketed material was 
1955, ch. 241, § 2. inserted by the compiler and is not part of the law. 


73-22-3. Notice of election, qualification of electors and conduct of 
election. 


A. The board of county commissioners shall, after an election has been ordered as provided 
in Section 2B [73-22-2B NMSA 1978] of this act, cause notice, embodying the order in substance, 
signed by the chairman of such board and attested by the clerk thereof, to be issued, giving pub- 
lic notice of such election, the time and place thereof and the matter submitted to the vote of the 
electors, said notice to be published in English in some newspaper published and having general 
circulation in said county, or if there be no such paper, then in some newspaper having general 
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circulation therein, at least once a week for two (2) consecutive weeks, the peng insertion of such 
notice 'to be not less than thirty (30) days prior to said election. 

B. At said election held under the provisions of this act [73-22+1 tedtaly 73- 22-5 NMSA 1978], 
the following persons,:and no others, shall be deemed electors: | 

1. all persons who are owners of agricultural lands within the district, or have evidence of title 
to such lands, or who.are purchasers under contract of lands within the district; 

2. allresident entrymen of federal public lands] ] and lessees of state asaeuinird! lands within 
such district; 

3. > any authorized officer or’ wenn of a corporation owning end within stich proposed pee 
may cast the ballot of such corporation in all wind erosion district elections; 

4, all minors who are the owners of agricultural land within such district, entitled to vote at 
any election shall cast their vote by their father, mother or duly appointed guardian in the order 
named, and if they foe no father, mother or duly Bpponated guardian, such minors may cast their 
own vote; 

5... any owner of Danae lands in said district shall have the right to cast his vote at any 
election by any other person entitled to vote at such election whom he may so appoint as his proxy 
for that purpose in writing duly signed by him. Such proxy in writing shall be attached to and de- 
posited with the ballot cast by such designated proxy and such ballot shall be signed by the name 
of the voter by the proxy, who shall also sign’his name as such. Such written proxy shall be ac- 
knowledged before some person authorized by the laws of New Mexico to take acknowledgments. 

C. Insofar.as applicable, the general election laws of this state, except the requirements for 
registration under Section 3-2-49 [repealed] and residence in state, county and precinct under Sec- 
tion 3-2-51 [repealed] New Mexico Statutes Annotated, 1953 Compilation, and except as in this act 
otherwise provided, shall govern all elections under this act. 

D. The board of county commissioners shall furnish sufficient printed ballots for all voters at 
each election. The ballots for the election shall,contain, a place for the elector to vote for or against 
the formation of the proposed wind erosion district. Each elector shall sign his name on a line to be 
provided at the bottom of the ballot for that purpose before voting or casting'such ballot. 

E. Any qualified elector, as defined in this act, desiring to vote by mail; may do’so by prepar- 
ing his ballot in the manner prescribed ‘by this act, affixing his signature thereto and mailing or 
sending the same, in a sealed envelope, to the judges of election of the voting district, division or 
polling place in which he is entitled to vote as designated in the notice of election, provided that 
such ballot must reach the judges of election therein not later than six o'clock p:m., on the day of 
such election. 

F. The board of directors or board of supervisors, as the case may be, shall furnish each elec- 
tor immediately upon request, personally or by mail, with a copy ofisuch printed ballot for his use 
in voting if he will not be present at the polling place on the day of election. Such ballots shall be 
printed and ready for distribution’ at least thirty (80) days before any apg The form of ballot 
for the first election eho be! i ae as ee 


BALLOT 


On Question of Formation of 
Wind Erosion District 
(Place "X" in one of boxes below) 
For Wind Erosion District 00.00... ccescessees [] 
“Against Wind Erosion District ............cceccce [] 


G. The judges of such election, after the polls have closed, shall count and tally the ballots 
cast, and the clerk shall certify the result of said election and send such certificate together with 
all the ballots cast at such election and all written proxies to the county clerk of the county, who 
shall deliver the same to the board of county commissioners, by which body such votes and returns 
shall be canvassed. The certificate of said election clerk shall also set forth the number of ballots 
received; the total number of ballots and votes cast; that the said ballots were duly received and 
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voted within the time fixed; that the same:are all ofthe ballots and votes cast and received and 
that they are in the same condition as when received. After the board of county commissioners has 
received such certificate, together with the ballots and pollbooks and proxies of such election and 
has made its canvass, it shall declare and enter of record the results of such election, which shall 
be done at the next regular or called meeting of such board succeeding said election: 

No votes of an elector cast at any election shall be counted unless the ballot has been signed as 
provided herein. 

H. The board of county commissioners shall cause the petition herein Paenied for, all notices 
of publication and all orders of said board to:be duly entered: and recorded in. tie records of the 
board of county commissioners. 

I. The expense of carrying out tien provisions of this act shall be hip by said board df, county 


commissioners out of the general funds of said county. 


History: 1953 Comp., § 45-6-24, enacted by Laws 
1955, ch. 241, § 3. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 

Sections 3-2-49 and 3-2-51, 1953 Comp., cited in Subsec- 
tion C of this section, were repealed by Laws 1969, ch. 240, 
§ 451. For comparable provisions in the Election Code, see 
1-1-4, 1-4-1 and 1-4-2. NMSA 1978. 

Cross references. — For Election Code, see Chapter 1 
NMSA 1978. 

For publication of legal notice, see Chapter 14, Article 
11 NMSA 1978. ° 

For acknowledgments, see Chapter 14, Article 13 NMSA 


ANNOTATIONS 


Polling places. — Under former 3-2-3.4, 1953 Comp., 
being part of election laws and therefore governing man- 
ner in which elections: for creation of wind erosion dis- 
tricts were to be held, a polling place was to be placed in 
each and every precinct in the area wherein’ the election 
was to be held: 1955-56 Op. Att'y Gen. No, 56-6352. 

Nonpartisan election. — In this type of election no- 
tice to the chairmen of the dominant political parties need 
not be given’ because the election is nonpartisan, in the 
sense that political parties as such are not involved. 1955- 
56 Op. Att'y Gen. No. 56-6352. 


1978. 


73-22-4. Governing body of wind erosion district. 


Whenever a wind erosion district is established under this act [73-22-1 through 73-22-5 NMSA 
1978], the board of county commissioners shall be the governing body of such district. The district 
attorney of the county shall be the legal advisor to the governing body. and.the county treasurer 
and the county clerk shall be the treasurer and clerk, respectively, of such district. 


History: 1953 Comp., § 45-6-25, enacted by Laws 
1955, ch. 241, § 4. 


73-22-5. Powers and duties of governing body of wind erosion district. 


A. When.a complaint in writing is filed with the governing body by any freeholder of the dis- 
trict or his duly authorized agent, complaining that his lands are being damaged by the effects of 
wind erosion on lands of an adjoining freeholder and after investigation, it appears that such dam- 
age may be minimized or avoided by preventive measures being taken against such wind erosion, 
it [the governing body] shall notify the owner of the land on which such measures need to be taken 
to put into effect within a reasonable time the preventive measure against wind erosion as speci- 
fied in the notice to such owner. 

B. Ifthe owner fails to accomplish the work specified in the notice to him within the time pre- 
scribed therein, the governing body shall have such work done forthwith charging the cost thereof 
to the county general fund but such fund shall be reimbursed upon receipt of payment of such cost 
as provided in Subsection C of this section. 

C. The cost of the work performed by the governing body under Subsection B of this section 
shall be assessed against the land in which the work was performed. Such assessment shall be 
treated as a special ad valorem assessment and shall be subject to payment, interest, penalties 
and enforcement in the same manner and to the same extent as county and state taxes. | 

D. Any person aggrieved may, within thirty days after the filing of the notice of assessment in 
the office of the county treasurer, appeal to the district court. | 
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History: 1953 Comp., § 45-6-26, enacted by Laws 
1955, ch. 241, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For Tax Administration Act, see 
Chapter 7, Article 1 NMSA 1978. 


RESOURCE AND TRANSPORTATION DEVELOPMENT 


73-23-6 


For administration and enforcement of Property Tax 
Code, see 7-38-1 NMSA 1978 et seq. 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

For scope of review of the district court, see Zamora 
v. Village of Ruidoso Downs, 120.N.M, 778, 907 P.2d 182 
(1995), 


ARTICLE 23 


Resource and Transportation Development 


Sec. 

73-23-1, Repealed. 
73-23-2. Repealed. 
73-23-3. Repealed. 
73-23-4. Repealed. 
73-23-5. Repealed. 
73-23-6. Repealed. 
73-23-7. Repealed. 


73-23-1. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-1 
NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 1, relating to the short title, effective July 1, 1997. For 


73-23-2. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-2 
NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 2, relating to findings and purpose, effective July 1, 


73-23-3. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-3 
NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 3, relating to creation of state transportation ‘authority, 
members, compensation, organization, effective July 1, 


73-23-4. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-4 
NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 4, relating to state transportation authority, powers and 
duties, effective July 1, 1997. For provisions of former 


73-23-5. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-5 


NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 5, relating to transportation authority, powers of emi- 
nent domain, effective July 1, 1997. For provisions of 


73-23-6. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-6 
NMSA 1978, as enacted by Laws 1985 (Ist S.S.), ch. 14, 
§ 6, relating to transportation development districts, au- 
thority of local governments to create, effective July 1, 
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Sec. 

73-23-8. Repealed. 
73-23-9. Repealed. 
73-23-10. Repealed. 
73-23-11. Repealed. 
73-23-12. Repealed. 
73-23-13. Repealed. 


provisions of former section, see the 1996 NMSA 1978 on 
NMOneSource.com. For comparable provisions, see Chap- 
ter 67, Article 3 NMSA 1978. 


1997. For provisions of former section, see the 1996 NMSA 
1978 on NMOneSource.com. For comparable provisions, 
see Chapter 67, Article 3 NMSA 1978. : 


1997. For provisions of former section, see the 1996 NMSA 
1978 on NMOneSource.com. For comparable provisions, 
see Chapter 67, Article 3 NMSA 1978. 


section, see the 1996 NMSA 1978 on NMOneSource.com. 
For comparable provisions, see Chapter 67, Article 3 
NMSA 1978. 


former section, see the 1996 NMSA 1978 on NMOneS- 
ource.com. For comparable provisions, see Chapter 67, Ar- 
ticle 3 NMSA 1978. 


1997. For provisions of former section, see the 1996 NMSA 
1978 on NMOneSource.com. For comparable provisions, 
see Chapter 67, Article 3 NMSA 1978. 
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73-23-7. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-7 
NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 7, relating to transportation development districts, di- 
rectors, organization; effective July 1, 1997) For provisions 


73-23-8. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-8 
NMSA 1978, as enacted by Laws) 1985 (1st S.S.), ch, 
14, § 8, relating to powers, effective July 1, 1997. For 


73-23-9. Repealed. : 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-9 
NMSA 1978, as enacted by Laws 1985 (1st §.S.), ch. 14, § 9, 
relating to resource and passenger transportation bonds, 
effective July 1, 1997, For provisions of former section, see 


73-23-10. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23- 
10 NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 
14, § 10, relating to resource and passenger transporta- 
tion bonds, terms, effective July 1, 1997. For provisions 


73-23-11. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-11 
NMSA 1978, as enacted by Laws 1985 (1st.S.S.), ch. 14, 
§ 11, relating to refunding bonds, effective July 1, 1997. 


73-23-12. Repealed. 


Repeals. — Laws 1997, ch. 52, § 9 repealed 73-23-12 
NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 12, relating to bonds eligible for investment, effective 


73-23-13. Repealed. 


Repeals. — Laws. 1997, ch. 52, § 9 repealed 73-23-13 
NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 14, 
§ 13, relating to exemption from taxation, effective July 1, 


SPECIAL DISTRICTS 


73-24-1 


of former section, see the 1996 NMSA 1978 on NMOne- 
Source.com, For comparable provisions, see Chapter 67, 
Article 3 NMSA 1978. 


provisions of former section, see the 1996 NMSA 1978 on ~ 
NMOneSource.com. For comparable provisions, see Chap- 
ter 67, Article 3 NMSA 1978. 


the 1996 NMSA 1978 on NMOneSource.com. For compa- 
rable provisions, see Chapter 67, Article 3 NMSA 1978. 


of former section, see the 1996- NMSA 1978 on NMOne- 
Source,com, For comparable provisions, see Chapter 67, 
Article 3 NMSA 1978. 


For provisions of former section, see the 1996 NMSA 1978 
on NMOneSource.com. For comparable provisions, see 
Chapter 67, Article 3 NMSA 1978. 


July 1, 1997. For provisions of former section, see the 1996 
NMSA 1978 on NMOneSource.com. For comparable provi- 
sions, see Chapter 67, Article 3 NMSA 1978. 


1997. For provisions of former section, see the 1996 NMSA 
1978 on NMOneSource.com, For comparable. provisions, 
see Chapter 67, Article 3 NMSA 1978. 


ARTICLE 24 


Joint Flood and Drainage Planning Assessments 


Sec. 
73-24-1. Short title. 
73-24-2, Findings. 


713- 24- 1. Short title. 


Sec. 
73-24-3.. Definitions. 
73-24-4. Joint assessments. 


The provisions of this act [73-24-1 through 73-24-4 NMSA 1978] may be cited as oe "Joint Flood 


and Drainage Planning Assessments Act". 


History: Laws 1992, ch. 90, § 1. 
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73-24-2. Findings. 


A. There’ is ‘no mechanism for ensuring that flood and drainage planning assessments per- 
formed by flood control districts and conservancy districts are coordinated so as to ensure that 
conflicts in evaluation and planning for the needs of those districts are minimized and that public 
funds are expended in the optimal manner possible by flood control districts and conservancy dis- 
tricts that operate in overlapping or adjoining districts. 

B. Ensuring that flood and drainage planning assessments performed by flood control districts 
and conservancy districts that operate in overlapping or adjoining districts will improve coordi- 
nation, reduce operating costs and enhance the effectiveness of flood control districts and conser- 
Vaney districts. 


History: Laws 1992, ch. 90, § 2. 


73-24-3. Definitions. 


As used in the Joint Flood and Drainage Planning Assessments Act: 

A. "planning assessment” means any study, analysis, plan, survey or review of the need for, 
costs or feasibility of, alternatives to or locations for facilities owned or operated by a flood control 
district or a conservancy district; 

B. "flood control district" means any flood control district created pursuant to Chapter 72, Ar- 
ticles 16 through 18 NMSA 1978; and 

C. "conservancy district" means any conservancy district created pursuant to Chapter 73,-Ar- 
ticles 14 through 18 NMSA 1978. 


History: Laws 1992, ch. 90, § 3. 


73-24-4, Joint assessments. 


In addition to any other requirements imposed by law, flood control districts and conservancy dis- 
tricts that operate in overlapping or adjoining districts shall perform joint flood and drainage plan- 
ning assessments to ensure and promote coordination of evaluation and planning for flood control 
and conservancy district improvements and operations. Such a joint assessment shall be performed 
at least every year by overlapping or adjoining districts. Each flood control district and conservancy 
district shall designate a person responsible for monitoring the coordination of flood and drainage 
planning assessments and shall notify all other overlapping or adjoining flood control or conservancy 
districts of the name, business address and business telephone number of the person designated. 


History: Laws 1992, ch. 90, § 4. 


ARTICLE 25 
Regional Transit District 

Soe ye Va Sec. 
73-25-1. Short title. 73-25-12. Cooperative powers. 
73-25-2. Purpose. 73-25-13. Powers of governmental units. 
73-25-3. Definitions. 73-25-14. Notice; opportunity for comment. 
73-25-4. Creation of districts. 73-25-15, Notice; coordination of information. ~ 
73-25-5. Board. 73-25-16. Taxation. 
73-25-6. Powers of the district. 73-25-17. Addition or withdrawal of territory by a dis- 
73-25-7. Toll collection. trict. 
73-25-8. Bonds. 73-25-18. Matching funds. 
73-25-9. Agreement of the state not to limit or alter 73-25-19, Authorization to employ commuter rail service 

rights of obligees. law enforcement officers; powers and du- 
“73-25-10, Investments. ‘ ties of officers. 


73-25-11, Exemption from taxation. 
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73-25-1. Short title.. 
Chapter:73, Article 25 NMSA 1978 a be cited as the ir gee Transit District Act". 


RY f 


istowys Laws 2008, ch. 65, § 1; 2009, ch.57,§.1. . ©». The 2009 amendment, effective June’ 19, 2009, added 
the Chapter and Article reference to the Regional Transit 
District Act. 


73-25-2. Purpose. 


The purpose of the Regional Transit District Act is to: 

A. serve the public by providing for the creation of regional networks of safe and efficient pub- 
lic transit services; 

B. allow multijurisdictional public transit systems to reduce the congestion of single- -occupant 
motor vehicle traffic by providing transportation options for residents; 

C. decrease automobile accidents by reducing traffic congestion on freeways and streets; 

D. reduce noise and air pollution produced by motor vehicles; 

E. prolong and extend the life of New Mexico's existing roadways by easing the traffic burden; 

-F. provide residents with a choice of transportation alternatives so that seniors, youth, low- 

income and mobility-impaired residents and others unable to drive or afford motor vehicles con- 
tinue to have full access to the goods, services, jobs and activities of the community; 

G. improve the New Mexico economy by increasing workforce and citizen access to education 
and higher paying jobs; and 

H. prolong and extend petroleum resources. 


History: Laws 2003, ch. 65, § 2. IV, § 23, was effective June 20, 2008, 90 days after ad- 
Effective dates. — Laws 2008, ch. 65, contained no ef- journment of the legislature. © 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-3. Definitions. 


As used. in the Regional Transit District Act: 

A. "board" means the board of directors of a district; 

B.. "bond" means a revenue bond; 

C. -"combination” means two or more governmental units that exercise joint authority 

D. "commission" means the state transportation commission; « . 

E. "construct" or "construction" means the planning, designing, engineering, acquisition, i in- 
stallation, construction or reconstruction of a regional transit system; 

F. "district" means a regional transit district that is a political subdivision of the state ecbatad 
pursuant to the Regional Transit District Act; 

G. "governmental unit" means the state, a county or a municipality of the erate or an Indian 
nation, tribe or pueblo located within the boundaries of the state; 

H. "regional transit system" means a property, improvement or system designed to be compatible 
with established state and local transportation plans that transports or conveys passengers within a 
region by means of a high-occupancy vehicle, including an automobile, truck, bus, van or railcar; and 

I. "revenues" means tolls, fees, rates, charges, assessments, grants, contributions or other in- 
come and revenues received by. the district. 


History: Laws 2003, ch. 65, § 3. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-4. Creation of districts. 


A. A combination may create a district by contract. Upon the issuance by the commission of 
a certificate stating that the district has been duly organized according to the provisions of the 
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Regional Transit District Act, the district may exercise the functions conferred by the provisions 
of that act. The commission shall issue the certificate within thirty days of the filing with the com: 
mission of a copy of a contract that fulfills all the requirements set forth in this section and a copy 
of the bylaws and operating procedures of the district. The commission shall cause the certificate 
to be recorded in each county having territory included in the boundaries of the district. Upon 
issuance of the certificate by the commission, the district shall constitute’a separate political sub- 
division of the state and shall have all of the duties, privileges, immunities, rights, liabilities and 
disabilities of a political subdivision. . 

B. A contract establishing a district shall specify the: | 

(1) name and purpose of the district and the regional transit systems to be vadtideth 

(2) establishment and organization of the board in which all se ges siete of the dis- 
trict is vested; 

(3) omanner of the appointment, term of service‘and qualifications, if any, of the Bifectits 
and the procedure for filling vacancies; 

(4) officers of the district; the manner of their appointment and their duties 

(5) voting requirements for action by the board; ht 

(6) provisions for the distribution, disposition or division of the assets of thé district; 

‘ (7) boundaries of the district, which shall not include territory: 

(a) outside the boundaries of the members of the combination without the consent of 
the:governing body of the governmental unit of the territory; or’: 

(b) within the unincorporated boundaries of a county that is fit a member of the com- 
bination as the unincorporated boundaries ‘of the county exist on the date the cistrictn is created 
without the consent of the governing body of the county; 

(8) term of the contract and the method by which it may be terminated or rescinded. The 
contract shall not: be terminated or rescinded so long as the district has bonds outstanding; 

(9) provisions for amendment of the contract; 

(10) limitations on the powers granted by the Regional Transit District Act that may be 
exercised by the district; and 

(11) ‘conditions required when adding or deleting parties to the contract som geet to Sec- 
tion 18 [73-25-18 NMSA 1978} of the Regional Transit District Act. 

C. A governmental unit shall not enter into a contract establishing a district without holding 
at least one public hearing in addition to other requirements imposed by law for public notice. The 
governmental unit shall give notice of the time, place and purpose of the public hearing by publica- 
tion in ‘a newspaper of general circulation in — co neti unit at least'ten days prior to the 
date of the public hearing. 

D. Upon the approval of the governor, the state may join in a contract creating a district. The 
number of directors of the board to which the state is entitled shall be established in the contract, 
but ‘in no case shall the'state be entitled to less than one director. The governor shall appoint the 
director or directors representing the state on the — for a term as riven aie + by the contract 
that created the districti' BLA 


History: Laws 2003, ch. 65, § 4.> | Pe “IV, § 23, was effective June’ 20;'2003, 90 days after ad- 
Effective dates. — Laws 2008, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-5. Board. 


A. All powers, privileges and duties vested in or imposed upon the district shall,be exercised 
and performed by the board. The board may delegate its powers by cee peuion to an 1 officer or agent 
of the board, with the exception of the following: 

(1) adoption of board policies and procedures; 

(2) ratification of acquisition of land by negotiated sale; 

(3) initiation or continuation of legal action, not involving traffic or toll bietettivns: 
(4) establishment of policies regarding fees, tolls, rates or charges; 
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(5) approval of significant route or schedule changes affecting more than twenty-five per- 
cent of a regional transit system; and ) 
(6) issuance of bonds. 

B. | Only an elected official.shall be able to vote on aieiusonk eeperpe Paragraphs (2) and (6) 
of Subsection A of this section. 

C.. ‘The board shall promulgate and adhere to nilicie: and procedures that govern its éonaiiel 
and provide meaningful opportunities for public input. These policies shall include standards and, 
procedures for calling emergency meetings. 

D. The board shall be composed of at least one director from each governmental unit that is a 
member of the district. A director shall be an elected official or his designee. A governmental unit 
shall not have a majority of membership on the board, unless there are three or fewer participat- 
ing governmental units in the district. 

E. Adirector of the board shall not vote on an issue when the director has a conflict of interest. 
A director of the board, officer of the board or employee of the board shall not: 

(1) acquire a financial interest in a new or existing business venture or business tenants 
of any kind when he believes or has reason to believe that the new financial interest will be di- 
rectly affected by his official act; 

(2) use confidential information acquired by virtue of his office or employment for his or 
another's private gain; or 

(3) contract with the district without public notice and competitive bidding and full disclo- 
sure of his financial or other interest in the business that is party to the contract. 

F, The attorney general shall investigate and prosecute, when appropriate, a complaint brought 
to his attention involving a violation of Subsection D of this section. Violation of the provisions of 
Subsection D of this section by a director of the board, officer of the board or employee of the board 
is grounds for removal or suspension of the director or officer and dismissal, demotion or suspen- 
sion of the employee. 

G. In addition to all other powers conferred. by the Regional ieriatt District Act, the board may: 

(1) adopt bylaws; 
(2). fix the time and_place of meetings and the method of providing notice of the meetings; 
(3) make and pass orders and resolutions necessary for the government and management 
of the affairs of the district and the execution of the howens vested in the district; 
(4) adopt and use a seal; 
(5) maintain offices-at a place as the, board may designate: 
(6) appoint, hire and retain employees, agents, engineers, attorneys, accountants, financial 
advisors, investment bankers and other consultants; 
(7) prescribe, in accordance with the Procurement Code [13-1-28 through 13-1- 199 NMSA 
1978], methods for auditing and allowing or rejecting claims and demands for: 
(a) the awarding of contracts for the construction of improvements, works or br 
(b) the acquisition of equipment; or 
(c) the performance or furnishing of labor, materials or supplies as may be required) 
for carrying out the purposes of the Regional Transit District Act; and 
(8) appoint advisory committees and define the duties of the committees: 


History: Laws 2008, ch. 65, § 5. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-6. Powers of the district. 


A. A district is a body politic and corporate. In addition 'to other powers granted to the district 
pursuant to the Regional Transit District Act, the district may: : ) 

(1) have perpetual existence, except as otherwise provided in the contract; 

(2) sue and be sued; 

(3) enter into contracts and aerate affecting the affairs of the district; 
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(4) establish, collect and increase or decrease fees, tolls, rates or charges for the use of 
property of a regional transit system financed, constructed, operated or maintained by the district; 
except that fees, tolls, rates or charges imposed for the use of a regional transit system shall be 
fixed and adjusted to pay for bonds issued by the district; 

(5) pledge all or a portion of the revenues to the payment of bonds of the district; 

(6) finance, construct, asad: or maintain regional transit systems within the boundaries 
of the district; 

(7) ‘purchase; trade, exchange, acquire, + Hag sell, lease, lease with an option to purchase, 
dispose of and encumber real or re property Ply interest therein, including easements and 
rights of way; 

(8) accept real or personal property for the use of the district and sgl gifts and convey- 
ances upon the terms and conditions as the board may approve; 

(9) use the streets, highways and other public ways and, with permission of the owner, to 
relocate or alter the construction of streets, highways, other public ways, electric and telephone 
lines and properties, pipelines, conduits and other properties, whether publicly or privately owned, 
if deemed necessary by the district in the construction, reconstruction, repair, maintenance and op- 
eration of the system. Any damage that may occur to the property shall be borne by the district; and 

(10) provide transportation services outside the boundaries of the district. 

B. After the creation of a district, the board may include property within or exclude property 
from the boundaries of the district in the manner provided in this section. Property shall not be 
included within the boundaries of the district unless it is within the boundaries of the members of 
the combination at the time of the inclusion. Property located within the boundaries of a'govern- 
mental unit that is not a member of the combination as the boundaries of the governmental unit 
exist on the date the property is included shall not be included without the consent of the govern- 
ing body of the governmental unit. Prior to inclusion of property in or exclusion of property from 
the boundaries of the district, the board shall cause notice of the proposed inclusion or exclusion to 
be published in a newspaper of general circulation within the boundaries of the district and cause 
the notice to be mailed to the commission. The notice shall: 

(1) describe the property to be included in or excluded from the boundaries of the district; 

(2) specify the date, time and place at which the board shall hold a public hearing on the 
proposed inclusion or exclusion; provided that the date of the public hearing contained in the no- 
tice shall be not less than twenty days after publication of the notice; and 

(3) state that persons having objections to the inclusion or exclusion may appear at the 
public hearing to object to the proposed inclusion or exclusion. 

C.’ The board shall hear all‘objections to the proposed inclusion or exclusion at the time and 
place designated in the notice. The board, upon the affirmative vote of two-thirds of the directors, 
may adopt a resolution including or excluding all or a portion of the property described in the no- 
tice. Upon the adoption of the resolution, the property shall be included within or excluded from 
the boundaries of the district as set forth in the resolution. The board may adopt the resolution 
without amending the district's enabling contract. The board shall file the resolution with the 
commission, who shall cause the resolution to be recorded in the real estate records of each county 
having territory included in the boundaries of the district. 


History: Laws 2003, ch. 65, § 6. IV, § 28, was effective June 20, 2008, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no.ef- . journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-7. Toll collection. 


A. Adistrict may,promulgate rules regarding collection of fees, tolls, rates or charges. State and lo- 
cal law enforcement authorities may enter into traffic and toll enforcement agreements with a district. 
B. A person who fails to pay a fee, toll, rate or charge required for the privilege of traveling on or 
using property included in a regional transit system may be assigned a fine of not more than one hun- 
dred fifty dollars ($150) or not less than fifty dollars ($50.00). The magistrate or metropolitan court 
where the offense took place shall have jurisdiction over actions brought pursuant to this subsection. 
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History: Laws 2003, ch. 65, § 7. .. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, papheinale no ef- journment of the legislature. 
fective date provision, but, pursuant to N. M. Const., art. 


73-25-8. Bonds. 


A. A district may issue bonds solely for the purpose of financing the purchase, construction, 
renovation, equipping or furnishing of a regional transit system project. The district. shall issue 
the bonds pursuant to resolution of the board, and the bonds shall be payable solely out of all or a 
specified portion of the revenues as designated by the board. Proceeds of the bonds may be: used to 
pay expenses incurred in the preparation, issuance and sale of the bonds. 

B. As provided in the resolution of the board under which the bonds are authorized to, be is-, 
sued, the bonds shall: 

(1). be executed and delivered by the district; 

(2) bein a form and denomination and include terms and maturities; 

(3). be subject to optional or mandatory redemption prior to maturity with or without a. 
premium; | ) ) 
(4) bein fully registered form or bearer form registrable as to principal « or interest or both; 

(5) bear conversion privileges; : 

" (6) be payable in installments and at a time not escoeding forty years from the date of is- 
suance; | 3 

(7) be payable within or outside the state; 

(8) have the principal paid in yearly amounts beginning not later than oe years from the 
date of issuance of the bonds; 7 

(9) . be,subject to purchase at the option of the polar or the district; 

(10) be executed by the officers of the district, including the use of one or more facaimile 
signatures so long as at least one manual signature. appears on the bonds, which signatures may 
be either of an officer of the district or of an agent authenticating the same;, 

(11). be in the form of coupon bonds that have attached interest coupons bearing a manual 
or facsimile signature of an officer of the district; and 

(12) be sold at a net effective interest.rate not exceeding the maximum net effective inter- 
est rate permitted by the Public Securities.Act [6-14-1 through 6-14-3. NMSA 1978], 

C. Bonds may be sold at public or private sale at. a price, in a manner and ata time determined 
by the board, and the board may pay all fees, expenses and commissions that it deems necessary 
or advantageous in connection with the sale of the bonds, The power. to.fix the date of sale of the 
bonds, receive bids or proposals, award and:sell bonds, fix interest rates.and take; all. other action 
necessary to sell and deliver the bonds may be delegated to an officer or agent of the district, Out- 
standing bonds may be refunded by the district as provided in the Public Securities Act. 

D. A resolution authorizing the issuance of bonds may pledge all or.a portion of the, revenues 
of the district, may contain a provision for protecting and enforcing the rights and remedies of 
holders of the bonds as the district deems appropriate, may set forth the rights and remedies of 
the holders of the bonds and may contain provisions that. the district deems appropriate. for the, 
security of the holders of the bonds. 

E. A pledge of revenues or property made by a district or by a person or, governmental unit 
with which a district contracts shall be valid and binding from the time the pledge is made. The 
revenues or property so pledged shall immediately be subject to the lien of the pledge without a 
physical delivery or further act, and the lien of the pledge shall be valid and binding against all 
parties having claims in tort or contract or otherwise against the pledging party, irrespective of: 
whether the claiming party has notice of the lien. 

F.. ‘Neither the directors of the board, employees of the district or a person executing the bonds 
shall be liable personally on the bonds or subject to Laval liability or neh Bee by reason 
of the issuance of the bonds. 

G, Adistrict may purchase its bonds out of eoutlnsld fami and may hold, pledge cancel or re- 
sell the bonds subject to and in accordance sarin: agreeinents with the Holders. 
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H: Bonds shall be payable solely from pledgeable revenue and shall not constitute an indebted- 
ness or general obligation of the district, the state or other political subdivisions of the state. 

I. The form and terms of bonds shall be approved by the state board of finance before issuance 
of the bonds. 


History: Laws 2008, ch. 65,§8. ~ IV, § 23, was effective Juné 20, 2003, 90 days after ad- 
Effective dates, — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-9. Agreement of the state not to limit or alter rights of obligees. 


The state pledges and agrees with the holders of bonds issued under the Regional Transit Dis- 
trict Act and with those parties who enter into contracts with a district or a member of a combina- 
tion pursuant to the Regional Transit District Act that the state will not impair the rights vested 
in the district or the rights or obligations of a person with which the district contracts to fulfill 
the terms of an agreement made pursuant to the Regional Transit District Act. The state further 
agrees that it will not impair the rights or remedies of the holders of the bonds of a district until 
the bonds have been paid or until adequate provision for payment has been made. A district may 
include this provision and undertaking for the state in bonds. 


History: Laws 2008, ch. 65, § 9. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-10. Investments. © 


A board may invest or deposit funds in accordance with the prudent investor rule set forth in the 
Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978]. The. board may employ 
investment management services to invest the funds and may pay reasonable compensation for 
investment management services from the assets of the applicable funds. The board shall keep ac- 
curate ee CUnlEEte records and accounts peohe the investment portfolio. 


History: Laws 2003, ch. 65, § 10. IV, § 28, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-11. Exemption from taxation. 


“The income or other revenues of a district, all properties at any time owned by.a district, all 
bonds issued by a district and the income from the bonds issued by a district are exempt from 
taxation in the state. 


History: Laws 2003, ch. 65, § 11. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25- 12. Cooperative powers. 


A dish may cooperate with a person to: 

A. accept legitimate contributions or liens securing obligations of the district from the person 
with respect to the financing, construction, operation or maintenance of a regional transit system 
and, in connection with a loan or advance, enter into contracts establishing the repayment terms; 

-B. enter into contracts regarding the fnancings construction, operation or maintenance of a 
specified regional transit system; 

C. enter into joint operating contracts concerning a regional transit system; 

D. acquire easements or rights of way for a regional transit system; and 
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E. designate a regional transit system as part of the state highway system, a county highway 
system or a municipal highway system if the person with eg aairees over the nis ie highway 
system consents to the designation. 


History: Laws 2003, ch. 65, § 12. IV, § 23, was effective June 20, 2003, 90 days 8 after ad- 
Effective dates. —.Laws 2003, ch. 65, contained no ef- journment of the legislature. ceil 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-13. Powers of governmental units. 


A eoyetamerta! unit, for the purpose of aiding the fhancing, construction, operation or mae 
nance of a regional transit system, may: | 

A. «sell, lease, loan, donate, grant, convey assign, ie nk and otherwise dikjpdbier to the district 
real or personal property or interests therein; 

B. enter into agreements with a person for the joint financing, constiiction; bperbuifie or main- 
tenance of a regional transit system. Upon compliance with applicable constitutional or charter 
limitations, the' governmental unit may agree to make payments, without limitation as to amount 
except as set forth in the agreement, from revenues received from one or more fiscal years, to the 
district or a person to defray the costs of the financing, construction, operation or maintenance of 
a regional transit system; and 

C.. transfer to the district a contract that may have been awarded by the governmental unit for 
construction, operation or maintenance of a regional transit system. 


History: Laws 2008, ch. 65, § 13. IV, § 28, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-14. N otice; opportunity fort comment. 


A. At least forty-five days prior to.a meeting at which the board shall Sein or take action 
on a proposal to request, establish, increase or decrease a rate, toll, fee or charge, the board shall 
deliver written notice of the meeting and proposal to a governmental unit where the proposed rate, 
toll, fee or. charge will be imposed. The affected governmental unit shall be afforded a reasonable 
opportunity for comment, either at a regular meeting of the board or at a special meeting convened 
to receive comment. 

B. At least seven business days prior to a regularly scheduled meeting, the board shall make 
available to the public written or electronic notice of the time and agenda of the meeting. The 
board shall designate during each meeting a public comment period and shall offer the public an 
opportunity to comment. 


History: Laws 2008, ch. 65, § 14, IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


73-25-15. Notice; coordination of information. 


A. At least forty-five days prior to the imposition of or an increase in a rate, toll; fee or charge 
or prior to the issuance of bonds as authorized in the Regional Transit District Act, a notice 
specifying the amount of the fee, toll, rate or charge and its proposed duration or the value and 
number of bonds to be issued shall be sent to the commission and to vate taxation and revenue 
department. 

B. The commission shall file an sinntdan report with the state auditor concerning the activities 
of all active districts. The report shall detail how many districts have been created, describe their 
boundaries and specify the regional transit systems that are esta pateale as and how they are be- 
ing financed. 
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History: Laws 2003, ch. 65, § 15. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


73-25-16. Taxation. 
A district has no direct taxation authority. 


History: Laws 2003, ch. 65, § 16. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. t 


73-25-17. Addition or withdrawal of territory by a district. 


A. After the creation of a district, a governmental unit adjacent to but not part of that district 
may join the district and determine the territorial area to become a part of that district. A two- 
thirds affirmative vote by the board shall be required before the governmental unit may join the 
district, 

B.A governmental unit that isa member of a district may withdraw from the district by adopt- 
ing a resolution to withdraw. The. governmental unit shall withdraw its representative from the 
board. Real property owned by the district within the boundaries of the withdrawing governmen- 
tal unit shall remain the property of the district. The provisions of withdrawal shall be negotiated 
and agreed to by the board, the governmental unit and the commission. 


History: Laws 2003, ch. 65, § 17. IV, § 28, was effective Jane 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 65, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art.’ 


73-25-18. Matching funds. 


The local government members of a combination shall match at least one dollar ($1.00) for every 
four dollars ($4.00) provided by the state. Before a district is able to receive state matching funds, 
it must be certified by the commission pursuant to Section 4 [73-25-4 NMSA 1978] of the Regional 
Transit District Act. 


History: Laws 20038, ch. 65,§ 18. ©  ” “TV, 8 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003,ch. 65, contained no ef- journment of'the legislature. 
fective date provision, but, pursuant to N.M. Const., art, . 


73-25-19. A EnUTaHdH to enipioy commuter rail service Tass 
enforcement officers; powers and duties of officers. 


A. A district that operates a commuter rail service may employ commuter rail service law en- 
forcement officers for the district and assign duties to the officers. 

B. At all times while on duty, commuter rail service law enforcement officers shall carry com- 
missions of office issued by the district. Commuter rail service law enforcement officers shall have 
the powers of peace officers on all property, tracks, rights of way, easements, vehicles, buses, vans, 
railcars, locomotives and facilities owned, leased, licensed, maintained or operated by the district. 
Within this territory, a commuter rail service law enforcement officer may enforce all applicable 
laws, ordinances and regulations, but no arrest for violation of any law, ordinance or regulation is 
valid unless, at the time of arrest, the commuter rail service law enforcement officer is wearing: 

(1) a distinctive badge bearing the name of the district issued by the district; or 
(2) a distinctive uniform prescribed and issued by the district. 

C. A person employed by the district as a commuter rail service law enforcement officer shall 
fulfill the requirements for certification in Subsection A of Section 29-7-6 NMSA 1978 within one 
year of the date of first employment. 
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D.. A district may contract with other law enforcement agencies. to provide law enforcement 
services for the district. 


History: Laws 2009, ch. 57, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 57 contained no ef- adjournment of the legislature... 
fective date provision, but, pursuant to N.M. Const., art. 


Lower Rio Grande Public Water Works Authority 


Sec. 
73-26-1. Lower Rio Grande public water works authority, 


73-26-1. Lower Rio Grande public water works authority. 


A. ‘The "Lower Rio Grande public water works authority"’is created. The authority is a po- 
litical subdivision of the state and shall be an independent public body. The authority is com- 
posed of Berino mutual domestic water consumers and mutual sewage works association, Desert 
Sands mutual domestic water consumers association, La Mesa mutual domestic water consumers 
association, Mesquite mutual domestic water consumers and mutual sewage works association 
and Vado mutual domestic water consumers association, all serving unincorporated communities 
within Dona Ana county. The voting community membership of the five founding entities has ap- 
proved by resolution the development of the authority. 

B. The authority may adopt rules and resolutions, governance policies and procedures neces- 
sary to exercise the powers conferred pursuant to this section. 

C. All functions, appropriations, money, records and equipment and all personal property and 
real property, including water rights, easements, permits and infrastructure, as well as all encum- 
brances, debts and liabilities pertaining to or owned by the founding entities shall be transferred 
to the authority. 

D. The authority's service area shall consist of the founding entities’ existing place a use 
on file with and approved by the state engineer and shall be filed in the public records of Dona 
Ana county. An application shall be filed with the state engineer to combine and commingle 
water rights and to combine the existing entities' place of use into the authority's service area. 
In the event that another entity elects to merge into the authority, the authority's service area 
shall be amended to include that entity's place of use and shall be filed with the state engineer. 
The authority's initial service area and any subsequent amendments to its service area shall 
be designated in a plat filed in the public records of Dona Ana county. If the service area of the 
merging entity is contiguous with the service area of the authority, the merger shall,include. 
the combining and commingling of water rights with the authority by application filed with the 
state engineer. 

EK. , The authority may provide for water and wastewater services, road improvements for the 
protection of the authority's infrastructure or renewable.energy projects that are integral to the. 
operation and maintenance of the authority's facilities or any combination or parts thereof. 

F. The authority shall exercise all powers allowed pursuant to law, including: 

(1) regulating, supervising and, operating the authority's facilities; . 

(2) establishing rates and imposing assessments, fees and charges and taking action nec- 
essary for the enforcement thereof; ; 

(3) assessing a standby charge for the privilege of connection sine the massa s service 
at some date in the future if the property line is within three hundred feet of the authority’ 8 ser- 
vice lines and the property line is located within the boundaries of the authority. This section ap- 
plies to new connections after the enactment of this act; 

(4) acquiring, from a willing seller only, holding and using water rights in an amount nec- 
essary to meet its reasonable needs not to exceed forty years pursuant to Section 72-1-9 NMSA 
1978; 
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(5). shutting off, after notice, unauthorized connections, illegal ComIiscti Ox or a connection 
for which charges are delinquent in payment; 

(6) entering into contracts for services with private entities, the state, municipalities, 
counties and the federal government and other:public bodies to further its public purposes; 

(7) entering into joint powers agreements with other governmental entities; | 

(8). acquiring and disposing of real property; personal property and rights of way; 

(9) condemning property pursuant to the Eminent Domain Code [42A-1-1 through 42A- 
1-33 NMSA 1978] as the last resort and only for the purposes of construction, maintenance and 
operations of the authority's infrastructure; 

(10) hiring and retaining agents, employees and consultants, as ne eonione 

(11) adopting and using.a governmental seal; 

-(12) placing a lien on property for unpaid binant charges and fees and 1 mee the 
lien in a manner pursuant to this section; 

(13) suing and being sued and being a witty ~ suits, actions and proceedings; and 

(14) having and exercising all rights and powers necessary, incidental to or implied from 
the specific powers granted in this section. 

-G.. As a political subdivision of the state and a member-owned community water system, the 
aiithiuiBi shall be subject to the: 

(1) applicable rules and etal of the department of environment, and:in its discre- 
tion the department may: 

(a) »conduct pectic reviews of the operation of the authority; 

«(b) . require the authority to submit information to the department; 

(c) .upon department of environment discretion or upon a petition of twenty-five per- 
cent of the members of the authority, conduct an investigation as it deems necessary to ensure the 
authority's compliance with all applicable statutes, rules, regulations and teporting requirements; 
and 

(d) after a hearing, set and collect pied and fees and use the same for the proper op- 
eration and management of the authority; 

(2) applicable rules and regulations of the department of finance and administration, local 
government division and budget and finance bureau; 

(3) Open Meetings Act [Chapter 10, Article 15 NMSA 1978]; 

(4) Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]; 

(5) Audit Act [12-6-1 through 12-6-14 NMSA 1978]; | 

(6) Procurement Code [13-1-28 through 13-1-199 NMSA 1978]; 

(7) Governmental Conduct Act [Chapter 10, Article 16 NMSA 1978]; 

(8) Chapter 72 NMSA 1978; and 

(9) applicable rules and regulations of the rere engineer. 

H. The authority is a political subdivision of the state and a member-owned community water 
system and shall not be subject to the jurisdiction of the public regulation commission or the provi- 
sions of the Public Utility Act [Chapter 62, Article 3 NMSA 1978]. 

I.. The authority may issue utility system revenue bonds and obligations for acquiring real and 
personal property needed for the utility system and for extending, enlarging, renovating, repair- 
ing or otherwise improving its facilities. The authority may issue revenue anticipation notes with 
maturities and terms to. be approved by the board of directors of the authority. The authority may 
pledge irrevocably net revenues from the operation of the utility system for payment of the princi- 
pal, premiums and interest on the bonds. The utility system revenue bonds: 

(1) may have interest, appreciated principal value or any part thereof payable at intervals 
or at maturity as the authority determines; 

(2) may be subject to prior redemption at the pitbonitys option at such time and tipon 
such terms and conditions, with or without the, payment of a premium, as determined by the au- 
thority; 

(3) may mature at any time not exceeding forty years after the date of issuance; 

(4) may be serial in form and maturity, may consist of one bond payable at one time or in 
installments or may be in another form as determined by the authority; 
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(5) shall be sold for cash at, above or below par and at a price that results in a‘net effective 
interest rate that does not exceed the maximum peneaee by the Public Securities Act [6- 14-1 
through 6-14-83 NMSA 1978]; and: ' 

(6). may be sold at a public or nabotiadid sale. th 

J. The authority's board of directors may adopt a resolution dedlitrinigt the necessity for ‘hei is- 
suance of utility system revenue bonds or other obligations and may authorize the issuance of util- 
ity system revenue bonds or other obligations by an affirmative vote of a majority of all members 
of the authority's board of directors. Utility revenue bonds and the resolution authorizing their 
issuance shall be subject to voter approval with oversight from the department of finance and 
administration and the New Mexico finance authority: The bonds authorized by the authority and 
their income shall be exempt from taxation by the state and its political subdivisions. 

K. Except for the purpose of refunding previous utility system revenue bond issues, the author- 
ity shall not sell utility system revenue bonds payable from pledged revenues after the expiration 
of three years from the date of the resolution authorizing their issuance. Any period of time during 
which a utility system revenue bond is in litigation shall not coast toward the. behead ra of 
the expiration date of that issue. 

L. The authority shall bexgoverned by a board of wieobor’, The board ‘of directors shall: tie 
elected by districts from a minimum of five and a maximum of seven electoral districts. Hach di- 
rector shall reside within and be a qualified elector of the electoral district of the authority from 
which that member is elected. The boundaries and the number of electoral districts shall be estab- 
lished by the initial board within two years of the creation of the authority. The board may in its 
governance document provide for redistricting upon any change in the authority's boundary and 
following each decennial census. The elected board of directors shall serve staggered oe to be 
established in the governance document developed by the board. 

M.. All elections of the authority shall be conducted pursuant to thie provisions of the Local 
Election Act [Chapter 1, Article 22 NMSA 1978] and voted upon by the qualified electors regis- 
tered to vote within the botiidartes of the authority. Board members shall be elected at the regular 
local election. Vacancies on the board shall be filled by the remaining board members anda person 
appointed to fill a vacancy shall serve until the next regular local election. A person appointed to 
fill a vacancy shall be a qualified elector of the districted area the person is appointed to represent: 

N. Ifthe authority places a lien on property for nonpayment of money owed, the authority shall 
file in the office of the county clerk of the county or counties in which the at amp is located a no- 
tice of lien, which shall include: 

(1) identification of the outstanding debt to the authority; 

(2) the fact that a lien is established; 

(3) the general purpose of the lien; 

(4) the name of the owner of the property against which the lien is established as ' deter- 
mined from the records of the county assessor; 

(5) a description of the property against which the lien is established; 

(6) the amount of the lien; and 

(7) if the lien is for more than one period of time, the date for which the lien is ostallishdd. 

O. Alien for multiple charges or assessments on a property owner may be included in the same 
notice of lien, and it shall not be necessary to file separate liens against the separate properties. 
The lien shall be attested in the name of the authority. The principal amount of any lien imposed 
for a charge or assessment shall bear interest at the rate of twelve percent per year heer sais aie 
of filing the notice of lien unless otherwise provided by law. ~ 

P. After the filing of the notice of lien in the office of the county clerk, the innit shall nEGS a 
lien upon the property described in the notice of lien. The filing of the notice of lien'shall be notice 
to-all the world of the existence of the lien and of the contents of the notice of lien. No such lien 
shall affect the title or rights to or in any real estate, of any purchaser, mortgagee in good faith or 
judgment lien creditor, without knowledge of the existence of such lien, unless the notice of lien is 
filed in accordance with this section in the office of the county'clerk of the county in which the real 
estate is situated. All authority liens shall be first and prior liens on the property subject only to 
the lien of federal, state and county taxes. The authority may reléase a lien against any specific 
property by: 
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(1) entering and signing a receipt of payment upon the notice of lien filed i in the office of 
the county clerk; or 

(2).. issuing a separate receipt that recites that payment of the lien with any accrued inter- 
est and penalty has been made. : 

Q. The authority may, in a single suit, foreclose the liens against all persons anna in the no- 
tice of liens or against the property if the owners are unknown. The complaint filed shall: 

(1) expressly name each defendant, if known; 
(2) describe the property against which the Hien 1 is established; and 
(3) set forth the amount of the lien. 

R. The judgment or decree rendered in said cause shall be several against the named defen- 
dants and against the several properties for the amounts decreed to be due by each. A lien against 
real estate may be foreclosed in the same manner that mortgages or other liens against real estate 
are foreclosed with like rights of redemption. In the foreclosure of any lien created by the author- 
ity, reasonable attorney fees may be ordered by the court as:part of the costs in favor of the prevail- 
ing party. 

S.. The authority shall prepare and sign a notice of foreclosure, which shall also bear the sig- 
nature and mailing address of an attorney representing the authority. The proceeds of the sale of 
the property by the authority pursuant to a foreclosure sale on a lien shall be applied as follows: 

(1) first, to the payment of costs in giving notice of the sale and of conducting the sale; 

(2). second, to the indebtedness claimed under a lien. on the property: for feslers], state, 
county, municipal or ad valorem taxes; 

(3) third, to the indebtedness claimed under the lien of the authority; 

(4) fourth, to all other special assessments having a lien on the property; and 

(5) fifth, after all such costs, liens, assessments and taxes are paid, to the former owner, 
mortgage holder or parties having an interest in the tract or parcel, upon such persons providing 
satisfactory proof to the court of such interest and upon approval of the court. 

T. As used in this section, "public water works authority" means a utility organized as a po- 
litical subdivision of the state for the purposes of constructing infrastructure and furnishing wa- 
ter and wastewater services for domestic, commercial or industrial uses, road improvements for 
the protection of the authority's infrastructure and renewable energy projects; and entering into 
agreements with other entities for the provision of other services, including water conservation 
and reclamation, source water protection, drainage, flood control, solid waste, planning and zoning. 


History: Laws 2009, ch. 100, § 1; 2017, ch. 124, § 1; The 2019 amendment, effective April 3, 2019, removed 
2019, ch. 212, § 268. a provision which provided that the Lower Rio Grande 
Temporary provisions. — Laws 2019; ch. 212, § 278° © public water works authority is subject to the special elec- 
provided that: tion procedures pursuant to Article 1, Chapter 24 NMSA 
A. The term of a branch community college district, 1978, provided that all elections of the authority shall be 
special hospital district, solid waste authority district, conducted pursuant to the Local Election Act, provided 
lower Rio Grande public water works authority or water- that each directors shall be a qualified elector of the elec- 
shed district board member that was. set to expire on or toral district of the authority from which that member is 
before June 30, 2020 shall expire on December 31, 2019, elected, and made certain technical changes; in Subsec- 
and that member's successor shall be elected in the regu- ° tion G, deleted Paragraph G(8) and redesignated former 
lar local election held on the first Tuesday after the first Paragraphs G(9) and G(10) as Paragraphs G(8) and G(9), 
Monday of November 2019 for a term beginning on Janu- respectively; in Subsection L, after."governed by a board 
ary 1, 2020. of directors.", deleted "The directors of the initial board 
B. The term ‘of a branch community college district, shall consist of five directors representing each of the 
special hospital district, solid waste authority district, founding entities: The directors of the initial board shall 
lower Rio Grande public water works authority or water-., serve until their successors are elected, After the terms 
shed district board member that was set to expire on or af- of the initial directors are completed, the succeeding" and 
ter July 1, 2020 but on or before June 30, 2022 shall expire added’ "The", after "shall reside within", added "and be a 
on December 31, 2021, and that member's successor shall. : qualified elector: of", after "authority's boundary", added 
be elected in. the local election held on the first Tuesday "and following each decennial census", and after "devel- 
after the first Monday of November 2021 for a term begin- oped by the board.", deleted "Elections shall be conducted 
ning on January 1, 2022. in accordance with the special election procedures pursu- 
C. The term of a special hospital district or water-‘ * ant to Chapter 1, Article 24 NMSA 1978 and may be con- 
shed district board member that was, set to expire,on ducted by the Dona Ana county elections bureau."; and de- 
or after July 1, 2022 shall expire on December 31, 2023, leted Subsection M and redesignated former Subsections 
and that member's successor shall be elected in the local © N through S as Subsections O through T, respectively. 
election held on the first Tuesday after the first Monday The 2017 amendment, effective June 16, 2017, pro- 
of November 2023 for a term beginning on January 1, vided ‘that water rights shall-be combined and com- 
2024. , mingled among contiguous merging components of the 
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lower Rio Grande public water works authority, and pro- added the last sentence; in Subsection F, Paragraph F(12), 
vided for utility charges of the lower Rio Grande public after "pursuant to", deleted "law" and added "this section"; 
water works authority as a lien against property served; added new Subsections M through R and redesignated 
in Subsection D, after "elects to merge into the author- ‘former Subsection M as Subsection S; and in Subsection 


ity", deleted "the merger shall include the combining and S, after "including", deleted "but not limited to". 
commingling of water rights with the authority, and", and 


: ARTICLE 27 
Eastern New Mexico Water Utility Authority 


Sec. ad Sec: ~ 
73-27-1. Short. title, , -_ 73-27-11,. Revenue bonds; terms. 
73-27-2. Findings and purpose. _73-27-12. Exemption from taxation. 

73-27-83: Definitions. * 73-27-18. Resolution authorizing revenue bonds. 
73-27-4. _Eastern New. Mexico water utility deietanetae 73-27-14.. Revenue bonds not general obligations; au- 
created. thentication. 
73-27-5. Board; appointment; terms. 73-27-15. Revenue bonds; mandatory rates for the water 
73-27-6. Board; powers; duties. pe : system; mandamus; Sieger of pay- 

73-27-7. Authority; powers. : ment. 

73-27-8. Acceptance of assets and liabilities, of existing 73-27-16. Bonds; refunding authorization, 
water service providers; acquisition of wa- 73-27-17. ‘Refunding bonds; terms. 
ter rights. 73-27-18. “Refunding bonds; escrow. 

73-27-9. Revenue bonds; authority to issue; pledge of rev- 73-27-19. Public regulation’ commission and state engi- 
enues; limitation on time of issuance. neer jurisdiction. 


b 


73-27-10. Use of proceeds of revenue bond issue. 


73:21. Short title. - 


This act [73-27-1 through 73-27-19 N MSA 1978] may be cited as the "Eastern New Mexico Wa- 
ter Utility Authority Act". 


History: Laws 2010, ch. 39, § 1. Effective dates. — Laws 2010, ch. 39, § 21 made the 


Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 


73-27-2. Findings and purpose. 


A. The legislature finds that: 

(1). consistent with the goals of the statewide water plan, water systems should i planned 
for and constructed on a regional basis, in that regional water systems are able to take advantage 
of economies of scale; 

(2).. the costs of designing, purchasing, constructing, rehabilitating, renovating, improving, 
equipping, furnishing, operating and maintaining regional water systems have increased to a level 
that local financial resources are inadequate to meet all of the costs and that federal funding is 
crucial to complete a large scale water supply project in eastern New Mexico; and | 

(3) a water utility authority is necessary in eastern New Mexico to provide an organized 
structure to work with state, local and federal agencies to complete a water Gen YeRY system from 
the Ute Reservoir to local governments. 

B. The purposes of the Eastern New Mexico Water Utility Authority Act are: 

(1). to create a water utility authority to develop and construct a water delivery system 
based on a funding formula whereby up to seventy-five percent of the overall capital cost of the 
system is to be paid for by the federal government, fifteen percent is to be paid for by the state of 
New Mexico and ten percent is to be paid for by the local governments that have the power to ap- 
point members to the board of the authority; and 

(2) to create an ‘authority that will deliver water to the local governments within the 
boundaries of the authority but that will not compete with local governments for rights to deliver 
water to ultimate end-users. 
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History: Laws 2010, ch. 39, § 2. Effective dates. — Laws 2010, ch. 89, § 21 made the 
Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010, 


73-27-3. Definitions. 


As used in the Eastern New Mexico Water Utility Authority Act: . 
A. "authority" means the eastern New Mexico water utility authority; and 
_B..."board" means the board of directors of the authority. 


History: Laws 2010, ch. 39, § 3. Te Effective dates. — Laws 2010, ch.'39, § 21 made the 
Eastern New Mexico Water Utility Authority Act. effective 
July 1, 2010, 


1327-4. Eastern New Mexico water utility authority; created. 


A. The "eastern New Mexico water utility authority" is created coextensive with the boundar- 
ies of Curry and Roosevelt counties and the territory physically occupied by the water facilities 
of the authority to plan, design, develop, purchase, acquire, own, operate, establish, construct and 
maintain the eastern New Mexico. rural water system pipelines and waterworks to supply wa- 
ter for domestic, commercial, non-irrigated agricultural and industrial purposes by any available 
means to persons within and without the boundaries of the authority. 

B. . The eastern New Mexico water utility authority is created for the benefit of the four mem- 
bers of the eastern New Mexico rural water authority, including the city of Clovis, the city of Por- 
tales, the city of Texico and the town of Elida. _ 


History: Laws 2010, ch. 39, § 4; 2020, ch. 60, § 1. of the", deleted "seven" and added "four", and after "in- 


The 2020 amendment, effective May 20, 2020, re- cluding", deleted "Curry county", after "city of Texico", 
moved Curry county, the village of Melrose and the village deleted "the town of Melrose" and added "and", and after 


of Grady from the membership of the eastern New Mexico» "Elida", deleted "and the village of Grady", 
water utility authority; and in Subsection B, ants "benefit ’ 


73- 27-5. Board; appointment; terms. 


A. The board shall consist of,six members, each of whom shall reside within the houndayies of 
the authority, appointed as follows: 

, (1), three board members appointed by the Clovis city commission for a term of two years; 
conte however, that. two of the initial: members shall be appointed for a term of,one year for the 
purpose of having a staggered board; 

(2) two board members appointed by the Portales.city council for a Fain of two years; pro- 
vided, however, that one of the initial members shall be appointed fora term of one year for the 
purpose of having a staggered board; and 

(3), one board member appointed for a term oft one year on a rotating oa. and.in.the fol-. 
tating order by: 

(a) the Texico city equneil: and 
(b) the Elida town council: 
B.. A vacancy occurring by other than expiration of a term shall be filled in the same manner as 
the original appointment, but only for the unexpired term. | 


History: Laws 2010, ch. 39, § 5; 2020, ch. 60, § 2. , »and- redesignated former Paragraph A(4) as Paragraph 


The 2020 amendment, effective May 20, 2020, re- A(3), in Paragraph A(3), deleted former Subparagraph 
duced the number of members of the board of directors = A(8)(b) and redesignated former Subparagraph A(3)(c) 
of the eastern New Mexico water utility ‘authority, and: as Subparagraph A(3)(b),'in ‘Subparagraph A(3)(b), after 
revised the composition of the board; and in Subsection "Elida", deleted "village" and added."town", and deleted 
A, in the introductory clause, after "consist of", deleted former Subparagraph A(3)(d). 


"seven" and added "six", deleted former Paragraph A(3) 
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73-27-6. Board; powers; duties. 


A. All powers, privileges and duties vested in or imposed upon the authority shall be exercised 
and performed by the board; provided that the board may delegate its powers by resolution to an 
officer or agent of the board, with the exception of the following powers: 

(1) adoption of board rules, policies and procad es 

(2) ratification of acquisition of property; 

(3) initiation or continuation of legal action, except that initiation and filing of liens for 
unpaid rates and charges and suits for payment thereof and discontinuance of service on failure 
to pay such rates and charges may be delegated; 

(4) establishment of fees, tolls, rates or charges; and 

(5) issuance of revenue bonds. 

B. Meetings of the board shall be held at the call of the chair or whenever three members shall 
so request in writing. A majority of members then serving constitutes a quorum for the transac- 
tion of any business. Except ‘as provided in Subsection C ofthis section, the affirmative vote of at 
least a majority of a quorum present shall be necessary for any action to be taken by the board. 
A vacancy in the membership of the board shall not impair the right of a quorum to exercise all 
rights and perform all duties of the board. 

C. The non-delegable powers and duties provided in Subsection A of this section shall only be 
effective upon resolution passed by a supermajority of four members of the board. 

D. The board shall promulgate and adhere to rules, policies and procedures that govern its 
conduct. 

E. A member of the board having a financial interest or possible interest in the outcome of any 
policy, decision or determination before the board shall be disqualified from voting on the issue. A 
member's status as a ratepayer or customer of the authority shall not be deemed to constitute a 
financial interest or possible interest for the purposes of this section. 

F. Subject to Subsections B through D of this section, the board may: 

(1) . adopt bylaws; 

(2) fix the time and place of telebtinied and the method of providing notice of the meetings 
in accordance with the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]; 

(3) promulgate orders, resolutions, policies cri rules necessary for the governance and 
management of the affairs of the authority and the execution of the powers vested in the authority; 

(4) maintain offices at a place as the board may designate; 

(5) employ a director who may employ and retain necessary staff; 

(6) establish user classifications; 

(7) fix and from time to time increase or decrease water rates, fees or other chabses for 
water delivery or other related services or facilities operated or made shisha i by the iagieited os 
subject to the following conditions: 

'(a) the rates, tolls or charges shall be uniform for all municipalities that pant the 
power to appoint a member to the board; 

(b) until paid, all rates, tolls or charges constietitel a perpetual lien on and against the 
property served, and any such lien may be foreclosed in the same manner as provided by the laws 
of New Mexico for the foreclosure of real estate mortgages and shall not be subject to any limita- 
tions period, statutory or otherwise; 

(c) the board shall prescribe and enforce rules by which properties shall be connected 
with and disconnected from the facilities of the authority, Socal payment plans to avoid discon- 
tinuing service to delinquent accounts; | | 

(d) after giving reasonable notice, the board shall shat off or discontinue service foe 
unauthorized connections, illegal connections or connections for which rates, tolls or other charges 
are delinquent in payment. The board may file suit in a court of competent aaPgaiCHaR to recover 
costs associated with an unauthorized, illegal or delinquent connection, including the cost. of water 
delivered, charges for connection and disconnection, damages and attorney fees; and 

(e) the provisions of Subparagraphs (b) and (c) of this paragraph are not apetiontia to 
municipalities that have the power to appoint a member to the board; and 
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(8), adopt an operating budget that supports the full cost of operation, maintenance and re- 
placement as established by an asset management plan and a rate-setting analysis. The operating 
budget shall be subject to the approval of the department of finance and administration. 


History: Laws 2010, ch. 39, § 6; 2020, ch. 60, § 3. C, after "supermajority of", deleted "five" and added:"four"; 


The 2020 amendment, effective May 20, 2020, re- and in Subsection F, Subparagraph, F(7)(a), after."uniform 
duced the number of members required for a supermajor- for all", deleted "counties and", and in Subparagraph F(7) 
ity to pass a resolution adopting powers and duties of the (e), after "applicable to", deleted "counties and", ° 


eastern New Mexico water utility authority; in Subsection 


73-27-7. Authority; powers. 


The authority is a body Pe and corporate and a political subdivision of the state. The aati 
ity may: 

A. sue and be sued; 

B. enter into contracts; 

C. borrow money and issue revenue bonds; 

D. acquire, dispose of or encumber real and personal property and any interest in them, includ- 
ing leases, easements and water rights from a willing seller only; 

E. ‘design, develop, construct, operate, maintain, purchase or contract for water systems and 
pipelines to connect systems and sources with the authority's customers; 

F. be allowed a water use planning period not to exceed forty years and may hold water rights 
based on a water development plan submitted to and approved by the state engineer the imple- 
mentation of which shall not: exceed’ forty years from the date of the application to change the 
place or purpose of use of an acquired water right; 

G. have and exercise the power of eminent domain for the limited purpose of this subsection, 
within the boundaries of the authority and in Quay county and in the manner provided by law for 
the condemnation of private property as the last resort for public use with just compensation. The 
authority shall not acquire water rights through eminent domain. The authority shall not take 
any property unless it is necessary for rights of way'and easements and for the use and place- 
ment of facilities and infrastructure elements, including pipelines, structures, pump stations and 
related appurtenances; ; 

H. construct and maintain works and establish and maintain facilities across or along any 
public street or highway and through any vacant public lands that are the property of the state 
and construct works and establish and maintain facilities across any stream of water or water- 
course, all in accordance with applicable state and federal permitting authority; . 

I, have and exercise all rights and powers necessary or incidental to or implied from the spe- 
cific powers granted in this section. Such specific powers shall not be considered as a limitation 
upon any power necessary or appropriate to carry wad Me purposes and intent of the Eastern New 
Mexico Water Utility Authority Act; and 

J. not have power or rights over any property, ete or operations of a county or mu- 
nicipality that has the power to appoint a member to the board. 


History: Laws 2010, ch. 39, § 7. courts review the statutory powers assigned to each en- 
Effective dates. — Laws 2010, ch. 39, § 21 made the tity to ascertain whether the legislature intended that one 
Eastern New Mexico Water Utility Authority Act effective entity's local zoning ordinances apply to the other entity's 
July 1, 2010. activities. Village of Logan v. Eastern N.M. Water Util. 
Auth., 2015-NMCA-103. 
ANNOTATIONS z 


In zoning and land use: dispute. between a municipality 
and a water utility authority, both of which are political sub- 
divisions of the state established by legislative processes, 
the legislative purpose behind the creation of the water util- 
ity authority would be frustrated by requiring it to adhere 
to municipal zoning ordinances, and therefore the statutory 
guidance test applies to immunize the water utility author- 
ity from the municipality's zoning ordinances. Village of Lo- 
gan v, Eastern N.M. Water Util. Auth., 2015-NMCA-103. 


Test to determine whether a political subdivision 
of the state is immune from the zoning laws of a co- 
equal political subdivision of the state. — In zoning 
and land use disputes between co-equal political subdivi- 
sions of the state, the statutory guidance test applies to 
determine whether a land use proposed by one political 
subdivision of the state may be prohibited by the zoning 
regulation of another. Under the statutory guidance test, 
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73-27-8 ' SPECIAL DISTRICTS ; 73-27-9 


73-27-8. Acceptance of assets and liabilities of existing water service 
providers; acquisition of water rights. 


A. The authority may accept a transfer of assets and liabilities upon the request, and following 
the legal dissolution, of an entity that is listed below or formed pursuant to one of the following 
statutes and that provides water service, subject to any other statutory requirements for such dis- 
solution and transfer: . 4 wal 

(1) the Water and Sanitation District Act [Chapter 73, Article 21 NMSA 1978]; 

(2) awater and natural gas association formed pursuant to Sections 3-28-1 through 3-28- 
22 NMSA 1978; 

(3) a water users' association formed pursuant to Sections 73- 5-1 through 73-5-9 NMSA 
1978; 

(4) the Nonprofit Corporation Act [Chapter 53, Article 8 NMSA 197 8]; 

(5) the Public Improvement District Act [Chapter 5, Article 1INMSA 1978]; 

(6) a corporation formed pursuant to Sections 62-2-1 through 62-2-22. NMSA 1978, the 
Business Corporation Act [Chapter 53, Articles 11 through 18 NMSA 1978] or the Cooperative As- 
sociation Act [Chapter 53, Article 4 NMSA 1978); or 

(7) an association or mutual domestic water consumers association organized pursuant 
_ to Laws 1947, Chapter 206, Laws 1949, Chapter 79 or Laws 1951, Chapter 52; as well as any as- 
sociation organized under the provisions of the Sanitary Projects Act. [Chapter 3, Article 29 NMSA 
1978], 

B.. Upon the transfer of the assets and liabilities of an entity listed i in Subsection A of this sec- 
tion to the authority, the area within the boundaries of the authority serviced by the GEsolyed, 
entity shall become part of the authority's service area. 

C. When.a water right is included in the assets and liabilities of an entity listed in Sabsectiph 
A of this section that are transferred to the authority, or upon the acquisition of a water-right by 
the authority, the authority shall file a change of ownership form with the state engineer and.shall 
apply to the state engineer to combine and commingle the transferred or acquired water right with 
the authority's existing water rights and contract rights to water.. 


History: Laws 2010, ch. 39, § 8. Effective dates. — Laws 2010, ch. 39, § 21 made the 
Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 


73-27-9. Revenne bonds; authority to issue; pledge of revenues; 
limitation on time of issuance. 


A. Revenue bonds may be issued by the authority: 
(1) for acquiring real and personal property needed for an authority project; ‘including. the 
purchase of water rights; 
(2) for constructing, extending, enlarging, bettering, renairine: equipping or atheiieee im- 
proving a water project; ; 
(3) for establishing or increasing reasonable reserve or sinking funds to secure the pay- 
ment of the bonds; 
(4) to pay costs of issuance of the bonds; 
(5) to refund revenue, bonds; or. 
(6). for any combination of those purposes. 
B. The authority may pledge irrevocably any or all of the net revenues from the operation of a 
water system for payment of the interest on and principal of’the revenue bonds. 
C.. Except for the purpose of refunding previous revenue bond issues, the authority shall not 
sell revenue bonds payable from pledged revenues after the expiration of two years from the date 
of the resolution authorizing the issuance of the bonds. However, any period of time during which 


798 


© 2022 State of New'Mexico. New Mexico Compilation Commission. All rights reserved. 


73-27-10 EASTERN NEW MEXICO WATER UTILITY AUTHORITY 78-27-12 


a particular revenue bond issue is in litigation shall not be counted in determining the expiration 
date of that issue. 

D. The authority shall not impair the rights of any holders of bonds or other obligations pay- 
able from the net revenues of the water system previously issued or incurred by the authority. 

E. If required by the terms, covenants and provisions of revenue bonds or other obligations 
previously issued by the authority, all additional bonds or other obligations issued or incurred by 
the authority pursuant to the Eastern New Mexico Water Utility Authority Act shall contain any 
required terms, covenants or provisions necessary to avoid impairment of the previously issued or 
incurred bonds or other obligations. 


History: Laws 2010, ch, 39, § Os ¢ Y rapa *Effective dates. — Laws 2010; ch. 89, § 21 made the 
Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010, 


73-27-10. Use of proceeds of revenue bond issue. | 


It is unlawful to divert, use or expend any money réceived from the issuance of revenue byes 
for any purpose other than the purpose for which the revenue ee were issued. 


History: Laws 2010, ch. 39,§ 10. Effective dates. — Laws 2010, ch. 39, ‘§ 21 made the 
iy re ons e Eastern New, Mexico Water Utility Authority Act effective 
duly 1, 2010. 


i I i 


73-27-11. Revenue bonds; terms. 


Ravenhs bathe: 

A. may have interest, appreciated OS tai value or any part thereof payable at intervals or at 
maturity as may be determined by the authority; 

B. may be subject to prior redemption at the authority's option at such time or times and upon 
such terms and conditions with or without the payment of such premium.or premiums as may be 
determined by the authority; 

C. may mature at any time or times not exceeding forty years after the date of issuance; 

_D; “may be‘serial'in form and maturity or ‘may consist of one bond payable at one time or in 
installments or may be in such other form as may be determined by the authority; . 

E. shall be sold for cash at above or below par and at a price’ that results:in a net effective 
interest rate that doés not exceed the maximum permitted by the Public Securities Act [6-14-1 
through 6-14+3 NMSA°1978]; and 

F. may be sold at public or sopbtintéa sale. 


History: Laws 2010, ch. 39, § 11. Effective dates. — Laws 2010, ch. 39, § 21 made the 
dda ‘4 Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 


73- -27- 12. Exemption from taxation. 


The bonds authorized by. the Eastern New Mexico Water Utility Authority Act and thati income 
from the bonds shalt be exempt from.all taxation and the state or.any olitieal: subdivision of the 
state. 


History: Laws 2010, ch. 39, § 12. Effective dates. — Laws 2010, ch. 39, § 21 made the 


Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 
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73-27-13 SPECIAL DISTRICTS ; 73-27-15 


73-27-13. Resolution authorizing revenue bonds. 


At a regular or special meeting called for the purpose of issuing revenue bonds, the board may, 
by an affirmative vote.of a supermajority of five members of the board, adopt a resolution that au- 
thorizes the issuance of revenue bonds. ; ) 


History: Laws 2010, ch. 39, § 13. | Effective dates. — Laws 2010, ch. 39, § 21 made the 
Eastern New Mexico Water Utility Authority Act effective 
duly 1,201T0->"* 


73-27-14. Revenue bonds not general obligations; authentication. 


A. Revenue bonds or refunding revenue bonds issued as authorized in the Eastern New Mexico 

Water Utility Authority Act are: 

(1) not general obligations of the state or other political subdivision of the state; and 

(2) collectible only from the pledged net revenues of the water system, and each bond shall 
state that it is payable solely from the pledged net revenues of the water system and that,the 
bondholders shall not look to any other fund of the state or political subdivision of the state for the 
payment of the interest and principal of the bond, 

B.. The bonds shall be executed by the chairperson of the board and may be authenticated by 
the secretary of the board or any public or private transfer agent or registrar or its successor that 
shall be named or otherwise designated by the board. The bonds may be executed as provided 
under the Uniform Facsimile Signature of Public Officials Act [6-9-1 through 6-9-6 NMSA 1978]. 


History: Laws 2010, ch. 39, § 14. Effective dates. — Laws 2010, ch, 39, § 21 made the 


Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 


73- 27- 15. Revenue bonds; mandatory rates for the water cme | 
mandamus; impairment of payment. 


A. The authority shall establish rates for services rendered by the water system to provide 
revenue sufficient to meet the following requirements, and such rates shall remain in effect Aocpire 
the bond issue is liquidated! Revenue shall be sufficient to: 

(1). pay all reasonable expenses of operation of the water system; 

(2). pay all interest on the water system revenue.bonds as it comes due; 

(3) provide a sinking fund adequate to discharge the revenue bonds’as they mature; and 
(4) provide a capital fund for system improvements and replacements. 

B. In the event the authority fails or refuses to establish rates for the water system as sequined 
in this section, any bondholder may apply to the district court or courts within which jurisdiction 
the system is located for a mandatory order requiring the authority to establish rates that will 
provide revenues adequate to meet the requirements of this section. 

C. Any law that authorizes the pledge of any or all of the pledged water system net revenues to 
the payment of any revenue bonds issued pursuant to the Eastern New Mexico Water Utility Au- 
thority Act or that affects the pledged net revenues of the water system, or any law supplemental 
to or otherwise appertaining to that act, shall not be repealéd or amended or otherwise directly or 
indirectly modified in such a manner as to impair adversely any such outstanding revenue bonds, 
unless the outstanding revenue bonds have been discharged in full or provision has been fully 
made for payment of the bonds. 


History: Laws 2010, ch. 39, § 15. . Effective dates. — Laws 2010, ch. 39, § 21 made the 


Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 
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73-27-16 EASTERN NEW MEXICO WATER UTILITY AUTHORITY 73-27-18 


73-27-16. Bonds; refunding authorization. 


A. At, any regular or special meeting called, for. the purpose of issuing refunding bonds, the 
board by a supermajority of five members of the board.may adopt.a resolution authorizing the is- 
suance of the refunding bonds. 

B. The authority may issue refunding bonds for the purpose of refinancing, paying and dis- 
charging all or any part of outstanding bonds or other obligations payable from the net revenues 
of the water system previously issued or incurred by the authority. 

C. The authority may pledge irrevocably for the payment of interest and principal on refund- 
ing bonds the pledged net revenues of the water system. 

D.. Bonds for refunding and, bonds for any purpose permitted by the Eastern New Mexico Wa- 
ter Utility Authority Act may be issued separately or issued in combination in one,series or more. 


History: Laws 2010, ch. 39, § 16. Effective dates. — Laws 2010, ch. 39, § 21 made the 
Eastern New Mexico Water Utility Authority Act.effective 
July 1,2010. ~ 


73-27-17. Refunding bonds; terms: 


"Refunding bonds: 

A. may have interest, appreciated principal value or any part thereof payable at intervals or at 
maturity as may be determined by the authority; 

B. may be subject to prior redemption at the authority’ 3 option at such time or times and upon 
such terms and conditions with or without the payment of premium or premiums as may be deter- 
mined by the authority; 

GC. may mature atijany time or times not exceeding forty years after the date of i issuance; 

D. may be serial in form and maturity or may consist of a single bond payable in one or more 
installments or may be in such other form as may be determined by the authority; and 

E. shall be exchanged for the bonds and any matured unpaid interest being refunded at not 
less than par or sold at public or negotiated sale at, above or below par and at a price that results 
in a net effective interest rate that does not exceed the maximum bermitied bythe Public Securi- 
ties Act, [6-14-1, through 6-14-38 NMSA,1978]. : | 


History: Laws 2010, ch. 39, § 17. Effective dates. — Laws 2010, ch, 39, § 21 made the 
Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 


73-27-18. Refunding bonds; escrow. . 


A. Refunding bonds issued pursuant to the Eastern New Mexico Water Utility Authority Act 
shall be authorized by resolution of the authority. Any bonds that are refunded under the. provi- 
sions of this section shall be paid at maturity or on any permitted prior redemption date in the 
amounts, ‘at the time and places and; if called prior to maturity, in accordance with any appli- 
cable notice provisions, all as provided in the proceedings authorizing the issuance of the refunded 
bonds. or otherwise pertaining thereto, except for any such bond that i is east pao surrendered for 
exchange or payment by the holder or owner. 

B. Provision shall be made for paying the bonds refunded at the time provided in this section. 
The principal amount of the refunding bonds may exceed. the principal amount of the refunded 
bonds‘and may also be less than or the same as the principal amount of the bonds being refunded; 
provided that provision is duly and sufficiently made for payment of the refunded bonds. 

C. The proceeds of refunding bonds, including any accrued interest and premium pertaining 
to the sale of refunding bonds, shall either be immediately applied to the retirement of the bonds 
being refunded or be placed in escrow in a commercial bank or trust company that possesses and 
is exercising trust powers and that is a member of the federal deposit insurance corporation, to be 
applied to the payment of the principal of, interest on and any prior redemption premium due in 
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73-27-19 SPECIAL DISTRICTS 73-27-19 


connection with the bonds being refunded; provided that such refunding bond proceeds, including 
any accrued interest and any premium pertaining to a sale of refunding bonds, may be applied to 
the establishment and maintenance of a reserve fund and to the payment of expenses incidental to 
the refunding and the issuance of the refunding bonds, the interest'thereon, the principal thereof 
or both interest and principal as the authority may determine. Nothing in this section requires the 
establishment of an escrow if the refunded bonds become’ due and ‘payable within one year from 
the date of the refunding bonds and if the amounts necessary to retire the refunded bonds within 
that time are deposited with the paying agent for the refunded bonds. Any such escrow shall not 
necessarily be limited to proceeds of refunding bonds but may include other money available for 
its purpose. Any proceeds in escrow pending such use may be invested or reinvested in bills, certifi- 
cates of indebtedness, notes or bonds that are direct obligations of or the principal and interest of 
which obligations are unconditionally guaranteed by the United States or in certificates of deposit 
of banks that are members of the federal deposit insurance corporation. Such proceeds and invest- 
ments in escrow, together with any interest or other income to be derived from any such ‘irivest- 
ment, shall be in an amount at all times sufficient as to principal, interest, any prior redemption 
premium due and any charges of the escrow agent payable to pay the bonds being refunded as 
they become due at their respective maturities or due at any designated prior redemption date 
in connection with which the authority shall exercisé a prior redemption option. Any: purchaser 
of any refunding bond issued under the Eastern New Mexico Water Utility Authority Act is in 
no manner responsible for the application of the proceeds by the authority or any of its officers, 
agents or employees. 

D. Refunding bonds may bear such additional terms and provisions as may be determined by 
the authority subject to the limitations in this section. 


History: Laws 2010, ch. 39, § 18. Effective dates. — Laws 2010, ch. 39, § 21 made the 
Eastern New Mexico Water Utility Authority Act effective 
July 1, 2010. 


73-27-19. Public regulation commission and state engineer jurisdiction. 


A. The authority is not subject to the jurisdiction of the public regulation commission or the 
terms and provisions of the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13) 
NMSA 1978] except as provided in Subsection B of this section. 

B. The authority may elect by resolution adopted by its board to become subject to the jurisdic- 
tion of the public regulation commission and to the terms and provisions of the Public Utility Act; 
provided, however, that in no event shall Sections 62-9-1 through 62-9-7 NMSA 1978 apply to the 
authority when making such an election. 

C. The authority shall be subject to the rules and regulations of the state engineer and the ap- 
plicable articles of Chapter 72 NMSA 1978. 


History: Laws 2010, ch. 39, § 19. ° | | utility authority shall not impair the rights of any bond-’ 


Effective dates. — Laws 2010, ch. 39, § 21 made the © « holders of outstanding bonds of the eastern New Mexico 
Kastern New Mexico Water Utility Authority Act effective... rural-water authority. All contractual obligations of the 
July 1, 2010. eastern New Mexico rural water authority and the coun- 

Temporary provisions. — Laws 2010, ch. 39, § 20:pro- ties and municipalities that have the power to appoint a 
vided that all functions, appropriations, money, records; member to the board of directors of the eastern New Mex- 
contracts, equipment and other real and personal property ico water utility authority shall be binding on, the eastern 
pertaining to the eastern New Mexico rural water author- New Mexico water utility authority. The public regulation 
ity shall be transferred to the eastern New Mexico water commission shall audit the eastern New Mexico rural wa- 
utility authority. Debts of the eastern New Mexico rural ter authority prior to the transfer of money, assets and 
water authority shall be debts of the eastern New Mexico debts to the eastern New Mexico'water utility authority, 


water utility authority. The eastern New Mexico water | 
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CHAPTER 74" 


Environmental Improvement 


Art. 


1. General Provisions, 74-1- 1 to 74-1-17 


2. Air Pollution, 74-2-1 to 74-2-22 


2A. Wood Burning Steves and Fireplaces, 74-2A-1 


3. Radiation Control, 74-3-1 to 74-3-16 
4, Hazardous Wastes, 74-4-1 to 74-4-14 


4A. Radioactive Materials, 74-4A-1 to 74-4A-19 
4B. Emergency Management, Recompiled 
4C. Hazardous Waste Feasibility Studies, 74-4C-1 to 74-4C-4 
4D. Petroleum Storage Cleanup, Repealed 
4K. Hazardous Chemicals Information Act, 74-4E-1 to 74- 4E- 9 
4¥, Hazardous Materials Transportation, Repealed 

4G. Voluntary Remediation, 74-4G-1 to 74-4G-12 


5. Aerosol Products, 74-5-1 to 74-5-2 
6. Water Quality, 74-6-1 to 74-6-17 


6A. Wastewater Facility Construction Loans, 74-6A-1 to 74-6A-15 
6B. Ground Water Protection, 74-6B-1 to 74-6B-14 
7. Environmental Compliance, 74-7-1 to 74-7-8 
7A. Environmental Database, 74-7A-1 to 74-7A-4 \ 


8. Solid Waste Incineration, 74-8-1 to 74-8-3 


9. Solid Waste Act, 74-9-1 to 74-9-43 


10. Solid Waste Authority, 74-10-1 to 74-10-100 


11. Tire Recycling, Repealed 


12. Night Sky Protection, 74-12-1 to 74-12-11 


13. Recycling and Illegal Dumping Act, 74-13-1 to 74-13-20 
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74-1-10. Penalty. 


74-1-1. Short title. 


.. Environmental improvement board; creation; or- 


1. Green zia program; business sensitive informa- 


Adoption of regulations; notice and hearing; ap- 


Sec. 

74-1-10.1. False statements to the department; penalties. 

74-1-11. Repealed. 

74-1-12. Compliance with the federal Safe Drinking Wa- 
ter Act; purpose. 

74-1-13, Water conservation fee; imposition; definitions. 

74-1-13.1. Nontransient noncommunity public water 
systems; definition; testing and notice re- 
quirements. 

74-1-14. County or municipal authority regarding on- 
site liquid waste system. 

74-1-15. Repealed. 

74-1-15,.1,. Liquid waste disposal system assistance fund; 
created; purpose. 

74-1-15.2. Environmental health fund; created. 

74-1-16.\ Water recreation facilities; fee imposition. 

74-1-17. Nuclear workers assistance fund created. 


Chapter 74, Article 1 NMSA 1978 may be cited as the "Environmental Improvement Act". 
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74-1-2 ENVIRONMENTAL IMPROVEMENT 74-1-3 


History: 1953 Comp., § 12-19-1, enacted by Laws 
1971, ch. 277, § 1; recompiled as 1953 Comp., § 12- 
12-1 by Laws 1972, ch. 51, § 9; 1978, ch. 340, § 1; 1997, 
ch. 189, § 1. 

Cross references. — For epcsncn tutes compliance, 
see 74-7-1 NMSA 1978 et seq. 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "Chapter 74, Article 1 NMSA 1978" for "Sections 12- 
12-1 through 12-12-14 NMSA 1953". 


ANNOTATIONS 


Enforcement authority under the federal Clean 
Air Act. — The language in § 7412(d) of the Clean Air 
Act, 42 U.S.C. § 7401 et seq., delegates to the states with 
approved state implementation plans (SIP) the primary 
responsibility to enforce the standards as manifested in 
that SIP. The delegation of federal authority is limited to 
state enforcement of the federally-approved SIP through 
the state administrative and judicial process, or possibly 
through citizens’ suits. The administrator retains author- 
ity to enforce the SIP in federal court,.acting as a supervi- 
sor to insure that the federal standards are met. Espinosa 
v. Roswell Tower, Inc., 32 F.3d 491 (10th Cir. 1994). 

Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N.M.L. Rev. 105 
(1973), 


. For note, "Preemption - Atomic Energy," see 24 Nat. Re- 
‘sources J. 761 (1984). 

For note, "Look Out States... Your Environmental Li- 
ability Could Be Bigger Than You Think", see 30 Nat. Re- 
sources J.'929"(1990), rt 

For note, "The Toxic Time Bomb in the Borderland: Can 
the ‘Emergency Planning and Community Right to Know 
Act' Help?", see 30 Nat. Resources J. 969 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur. 2d Pollution Control § 1 et seq. : 

Liability insurance coverage for violations of. satipally- 
tion laws, 87 A.L.R.4th 444. 

Governmental recovery of cost of hazardous waste’ re- 
moval under ‘Comprehensive Environmental ‘Response, 
Compensation, and Liability Act (42, USCS § 9601 et seq.), 
70 A.L.R. Fed. 329. 

Supreme Court's views as to validity, construction and 
application of Comprehensive Environmental Response, 
Compensation, and Liability Act ((CERCLA) (42 U.S,C.A, 
§§ 9601 et seq.)), 157 A.L.R. Fed. 291. 

Requirement that there be continuing violation to 
maintain citizen suit under federal environmental protec- 
tion statutes - post-Gwaltney cases, 158 A.L.R, Fed, 519, 

. 839A C.J.S. Health and Environment § 1 et seq. 


74-1-2, Purpose of Environmental Improvement Act. 


The purpose of the Environmental Improvement Act is to create a department that will be re- 
sponsible for environmental management and consumer protection in this state in order to ensure 
an environment that in the greatest possible measure will confer optimum health, safety, comfort 
and economic and social well-being on its inhabitants; will protect this generation as well as those 


yet unborn from health threats posed by the environment; and will maximize the economic and 


cultural benefits of a healthy people. 


History: 1953 Comp., § 12-19-2, enacted by Laws , 


1971, ch. 277, § 2; recompiled as 1953 Comp., § 12- 
12-2 by Laws 1972, ch. 51, § 9; 1997, ch. 139, § 2. 

‘The 1997 amendment, effective June 20, 1997, sub- 
stituted "a department that" for "an agency which" and 
"ensure" for "insure". 


ANNOTATIONS 


Common-law remedy for nuisance survives the en- 
actment of the Environmental Improvement Act. Gonza- 
lez v, Whitaker, 1982-NMCA-050, 97. N.M, 710, 643 P.2d 
274, cert. denied, 98 N.M. 336, 648 P.2d 794. 

Board has paramount environmental improve- 
ment authority. — It is the intention of the legislature 
to give the environmental improvement board statewide, 


74-1-3. Definitions. 


- 


paramount authority to enforce regulations and stan- 
dards in the various areas listed and that all other enti- 
ties-of government and political subdivisions thereof must 
conform. N.M. Mun. League, Inc. v. N.M. Envtl. Improve- 
ment Bd., 1975-NMCA-083, 88 N.M. 201, 5389 P.2d 221, 
cert. denied, 88 N.M. 318, 540 P.2d 248. 

Denial of landfill permit based on public opposi- 
tion. — The Environmental Improvement Act and the 
Solid Waste Act do not require the secretary to deny a 
landfill permit based on public opposition. Colonias Dev. 
Council v. Rhino Envtl. Sves., Inc. 2005-NMSC- 024, 138 
N.M. 133, 117 P.3d 939. 

Law reviews)’ — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N.M.L. Rev, 105 
(1973), — 


As used in the Environmental Improvement Act: 

A. "board" means the environmental improvement board; 

B. ."department" or “environmental improvement department” means the department of envi- 
ronment; 

C. "on-site liquid waste system" means a liquid waste system, or part thereof, serving a dwell- 
ing, establishment or group, and using a liquid waste treatment unit designed to receive liquid 
waste followed by either a soil treatment or other type of disposal system. "On-site liquid waste 
system" includes holding tanks and privies but does not dnclucs ake or facilities cesigned to 
receive or treat mine or mill tailings or wastes; 
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74-1-4 GENERAL PROVISIONS | 74-1-5 


D. "person" means the state or any agency, institution or political subdivision thereof, any pub- 
lic or private corporation, individual, partnership, association or other entity and includes any 
officer or governing or managing body of any political subdivision.or public or private corporation; 

E. "residential on-site liquid waste system" means an on-site liquid waste system serving up to 
four dwelling units; and . he , 

F. "secretary" means the secretary of environment. 


History: 1953 Comp., § 12-19-3, enacted by Laws department" in Subsection A; deleted former Subsection 


1971, ch. 277, § 3; recompiled as 1953 Comp., § 12- B which read 'director' means the director of the envi- 
12-3 by Laws 1972, ch. 51, § 9; 1973, ch. 340, § 2; 1977, ronmental improvement division"; and designated former 
ch, 253, § 34; 1982, ch. 73, § 21; 1991, ch. 25, § 29; 1997, Subsections C and D as present Subsections B and C. 
ch. 139, § 3. 

The 1997 amendment, effective June 20, 1997, re- } ~ ce a) ANNOTATIONS 
ett bekaraciote, tbabardataijed, com} Law reviews. — For ‘annual survey of New Mexico 

1 t 
‘The 1991 amendment, effective March 29, 1991, sub- Araige eRnaitc adenimiinetive lawiid feo ABN Sb oRe x P36 


stituted "department of environment" for “environmen- 
tal improvement division of the health and environment: 


74-1-4, Environmental improvement board; creation; organization. 


A. There is created the "environmental improvement board". The board shall consist of seven 
members appointed by the governor, by and with the advice and consent of the senate. The members 
of the board shall be appointed for overlapping terms, with no term exceeding five years. No more 
than four members shall be appointed from any political party. At least a majority of the membership 
of the board shall be individuals who represent the public interest and do not derive any significant 
portion of their income from persons subject to or who appear before the board on issues related to 
the federal Clean Air Act or the Air Quality Control Act [74-2-1 NMSA 1978]. Any vacancy occurring 
in the membership of the board shall be filled by appointment by the governor for the unexpired term. 

B. The members of the board shall be reimbursed‘as provided in the Per Diem and Mileage Act 
[10-8-1 NMSA 1978]. 

C. ‘The board shall elect from its membership a chairman, vice ehdirmnan and secretary and 
shall establish the tenure of these offices. The board shall convene upon the call of the chairman or 
a majority of its members. Four members shall constitute a quorum. ; 


History: 1953 Comp., § 12-19-5, enacted by Laws to seven members; and increased the number.of members 


1971, ch. 277, § 5; recompiled as 1953 Comp., § 12- that may'be appointed from any political party from three 
12-5 by Laws 1972, ch. 51, § 9; 1990, ch. 31, § 1; 1997, to four; and in Subsection C, inserted the last sentence. 
ch. 139, § 4; 2001, ch. 145, § 6 ty The 1997 amendment, effective June 20, 1997, in Sub- 
Cross references. — For exemption of environmental section A, added the first'sentence and deleted "42 USC. 
improvement board from authority of secretary of envi- Sections 7401 et seq." following "federal.Clean Air Act" in 
ronment, see 9-7A-12 NMSA 1978. the next-to-last sentence. 
Se the federal Clean Air Act, see 42 U.S.C. § 7401 et ANN OT ATI ONS 
The 2001 amendment, effective June 15, 2001, in Sub- Am. Jur. 2d, A.L.R. and CwW.8. references. — 39A 
section A, increased the membership of the board from five CS. Health and Environment § 133. 


74- 1-5. Environmental improvement board; dietiaee 


The board shall ey all regulations applying to persons and entities outside of the de- 
partment. 


History: 1953. Comp., § 12-19-6, enacted by Laws ANNOTATIONS 
1971, ch. 277, § 6; recompiled as 1953 Comp., § 12- anu Le ts ' 
12-6 by Laws 1972, ch. 51, § 9; 1973, ch. 340, § 3; 1997, Board's duty to prepare regulations. — The en- 
ch, 189, § 5. : vironmental improvement board has a duty to have the 
Cross references. — For definition of "department", regulations prepared by a staff of its own. It has no right 
see 74-1-8 NMSA.1978. to delegate this authority to one who is an "interested 


20, 1997, d person" ata public hearing. Kerr-McGee Nuclear Corp. v. 
ede yn Retna gr substiv P54. Hnutl, Improvement Bd_, 1981. NMCA.044, 97 NM. 


88, 637 P.2d 38, cert. quashed, 97 N.M. 242, 637 P.2d 1087, 
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74-1-6 ENVIRONMENTAL IMPROVEMENT 74-1-6 


Power. to regulate environment. — The Environ- > »Am. Jur. 2d, A.L.R. and C.J.S, references. — 61A 
mental Improvement Act grants the department and its Am. Jur. 2d Pollution Control § 4. 
environmental improvement board the power to regu- 39A C.J. S. Health and Environment §§ 137, 138. 


laté the environment on behalf of the citizens of New 
Mexico. Colonias Dev. Council v. Rhino Envtl: Sves., Inc., 
2005-NMSC-024, 138 N.M. 138, 117 P.3d 939. 


74-1-6. Department; powers. 


The department shall have power to: . 

A. ‘sue and be sued; 

B. make contracts to carry out its delegated duties; 

C. enter into agreements with environmental and consumer protection agencies of other states 
and the federal government pertaining to.duties of the department; . 

D. enter into investigation and remediation agreements with persons potentially seapotiatbe 
for sites within New Mexico subject to the federal Comprehensive Environmental Response, Com- 
pensation, and Liability Act of 1980, and such agreements shall not duplicate or take any author- 
ity from the oil conservation commission; 

KE. serve as agent of the state in matters of environmental management and consumer protec- 
tion not expressly delegated by law to another igi. commission or political subdivision in 
which the United States is a party; 

F,.. enforce the rules, regulations and orders otpaynlebiael by the board and environmental man- 
agement and. consumer. protection laws for which the department. is responsible by, appropriate 
action in courts of competent jurisdiction; 

G.. collect civil penalties pursuant to law, jaginding reduction or elimination of penalties for 
violations from persons that: 

(1) -within sixty days of the discovery of a potential violation, voluntarily) report to the de- 
partment potential violations of law enforced by the department; 

(2) initiate corrective action for the potential violation; 

(3) have not previously violated the same provision of law; and 

(4) do not present an imminent, and substantial endangerment to health or the environ- 
ment by the potential violation, 

H. on the same basis as any other person, recommend and. propose vacalatinns for promulga- 
tion by the board; 

I. ..on the same basis as any other person, present data, views.or arguments and examine wit- 
nesses and otherwise participate at all hearings conducted by the board or any other administra- 
tive agency with responsibility in the areas of environmental management or consumer protec- 
tion, but shall not be given any special status over any other party; and . 

J. have such other powers as may be necessary and appropriate for the exercise of the powers 
and duties delegated to the department. 


History: 1953 Comp., § 12-19-9, enacted by Laws paragraph, added Subsection D, and redesignated former 
1971, ch. 277, § 9; recompiled as 1953 Comp., § 12- Subsections D through H as Subsections E through I, 
12-9 by Laws 1972, ch. 51, § 9; 1977, ch. 253, § 35; 1982, The 1991 amendment, effective March 29, 1991, 
ch. 73, § 22; 1991, ch. 25, § 30; 1994, ch. 124, § 1; 1997, substituted "Department" for "Agency" in the catchline; 
ch. 139, § 6; 2009, ch. 42, § 1. substituted "department" for "agency shall be organized 

Cross references. — For definition of "department" within the health and environment department and" 
and "board", see Section 74-1-8 NMSA 1978. in the introductory phrase; and made a minor stylistic 

For creation of environmental. improvement division, change in Subsection D. 
see Section 9-7-4 NMSA 1978. 

For federal Comprehensive Environmental Response, ANNOTATIONS 
Sahh et ane and Liability Act of 1980, see 42 U.S.C. § Jurisdiction over pollution control. — Supreme 


court holds that action brought by attorney general and 
certain private citizens for injunction to abate alleged pub- 
lic nuisance caused by emissions from coal-burning power 
plant should have been dismissed in trial court since envi- 
ronmental improvement division has primary jurisdiction 


and throughout the section. aE : F 
pollution control and means are available to compel 
The 1994 amendment, effective March 8, 1994, substi- division to perform its duties, should it fail to do so. State 


tuted "Agency" for "Department" in the section heading, ex rel. Norvell v. Ariz. Pub. Serv. Co., 1973-NMSC-051, 85 
substituted "agency" for "department" in the introductory NM. 165. 510 P2d 98. i 


The 2009 amendment, effective June 19, 2009, added 
Subsection G, 

The 1997 amendment, effective June 20, 1997, abe 
stituted "department" for "agency" in the section heading 
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74-1-7 GENERAL PROVISIONS 74-1-7 


Agency (now department) is not given all- and enforcement agency in addition to being an environ- 
encompassing power to abate nuisances. Gonzalez mental management agency. 1987 Op. Att'y Gen. No. 87- 
v. Whitaker, 1982-NMCA-050, 97 N.M. 710, 643 P.2d 274, 22.08 
cert. deniéd, 98 N.M. 336, 648 P.2d 794. Environmental improvement division (now de- 

Abating nuisance is within jurisdiction of courts. partment) has primary jurisdiction over pollution 
— It readily falls within the traditional jurisdiction of the control. 1978 Op. Att'y Gen. No. 78-12. 
court to enjoin, abate or impose damages for creation of a Law reviews. — For note, "On Building Better Laws 
nuisance, Gonzalez v. Whitaker, 1982-NMCA-050, 97 N.M. for New Mexico's Environment," see 4 N.M.L. Rev. 105 
710, 643 P.2d 274, cert. denied, 98 N.M. 336; 648 P.2d 794: (1978). 

Article does not prohibit or limit environmental For ‘annual survey of New Mexico law relating is ad- 
improvement division [now department] from ob- ministrative law, see 13 N.M.L. Rev. 235 (1988). 
taining injunctive relief. Envtl. Improvement ‘Div. v. Am, Jur. 2d, A.L.R. and C.J.S. references. — 614A 
Aguayo, 1983-NMSC-027, 99 N.M. 497, 660 P.2d 587. Am, Jur. 2d Pollution Control § 4. 

Nature of agency. — The environmental improvement 39A C.J.S. Health and Environment § 133. 


division [now department] is an environmental regulatory 


74-1-7. Department; duties. | 


A. ,The department is responsible for environmental management and consumer. protection 
programs. In that respect;the department shall maintain, develop and enforce’rules and stan- 
dards in the following areas: 

(1) food protection; 

(2). water supply, including implementing a capacity development program to assist water 
systems in acquiring and maintaining technical, managerial and financial capacity in accordance 
with Section 1420 of the federal Safe Drinking Water Act.and S0 A DUBRANE administrative penal- 
ties for enforcement; 

(3) liquid waste, including exclusive authority to collect on-site liquid waste system fees 
that are no more than the average charged by the contiguous states to New Mexico for similar 
permits and: services and to implement and administer an inspection and permitting program for 
on-site liquid waste systems; 

(4) air quality management as provided in the Air Quality Control Act [Chapter 74, Article 
2 NMSA 1978]; 

(5) radiation control as provided in the Radiation Protection Act [Chapter 74, Riv tales 3 
NMSA 1978]; 

(6). noise control; 

(7) nuisance abatement; 

(8) vector control; 

(9) occupational health and safety as provided in the Occupational Health and Safety Act 
[Chapter 50, Article 9 NMSA 1978]; _. 

(10) . sanitation of public swimming pools and public baths; 

(11) plumbing, drainage, ventilation and sanitation of public buildings in the interest of 
public health; 

(12) medical radiation, health.and safety bitty tarsal and standards for radiologic tech- 
nologists as provided in the Medical Radiation Health and Safety Act [Medical Imaging and Ra- 
diation Therapy Health and Safety Act, Chapter 61, Article 14E NMSA 1978]; 

(13) hazardous wastes and underground storage tanks as provided in the Hazardous 
Waste,Act [Chapter 74, Article 4 NMSA 1978]; and 

(14) solid waste as provided in the Solid Waste Act [74-9-1 through 74-9-43 NMSA 1978]. 

B. Nothing in Subsection A of this section imposes requirements for the approval of subdivi- 
sion plats in addition to those required elsewhere by law. Nothing in Subsection A of this section 
preempts the authority of any political subdivision to approve subdivision plats. 


4 


History: 1953 Comp., § 12-19-10, enacted by tate 2009, ch. 106, § 1 changed the title of Chapter 61, Article 


1971, ch. 277, § 10; recompiled as 1953 Comp., § 12- 14K from "Medical Radiation Health and Safety Act" to 
12-10 by Laws 1972, ch. 51, § 9; 1973, ch. 340, § 5; 1977, "Medical Imaging and Radiation aherapy Health and 
ch. 122, § 5; 1983, ch. 317, § 13; 1989, ch. 223, § 1; 1989, Safety Act". 
ch, 289, § 2; 1990, ch. 99, § 64; 1997, ch. 139, § 7; 1999, Cross references. — For aetetton of "department," 
ch, 208, § 1; 2000, ch. 86, § 1; 2000, ch. 96, § 1. see.74-1-3 NMSA 1978. 

Bracketed material. — The bracketed material was For the Solid Waste Act, see 74-9-1 NMSA 1978 and 
inserted by the compiler and is not part of the law. Laws notes thereto. 
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74-1-7.1 


For the federal Safe Drinking Water Act, see 21 U.S.C. § 
349 and 42 U.S.C. § 300f et seq. 

2000 multiple amendments. — Laws 2000, ch. 86, § 
1, effective May 17, 2000, substituting "rules" for "regula- 
tions" throughout the section, and inserting "and .estab- 
lishment of license, registration and other related, fees" 
in Subsection A(5), was approved March 7, 2000. How- 


ever, Laws 2000, ch. 96, § 1 also effective May 17, 2000, 


substituting "rules" for "regulations" in the preliminary 
language of Subsection A and inserting "to collect on-site 
liquid waste system fees that are no more than the aver- 
age charged by the contiguous states to New Mexico for 
similar permits and services and" in Subsection A(3) was 
approved later on March 7, 2000. The section is set out 
as amended by Laws 2000, ch. 96, § 1. See 12-1-8 NMSA 
1978. 

The 1999 amendment, effective April 6, 1999, rewrote 
the section heading, which formerly read "Environment", 
and substituted the language beginning "implementing 
a capacity development program" for "regulations estab- 


lishing a reasonable system of fees for the provision of ser-: 
vices by the department to public water supply systems, ; 


and water pollution as provided in the Water Quality Act" 
in Subsection A(2). 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "environment department") for "environmental 
improvement agency" in the section heading; substituted 
"department" for "agency" throughout the section; and 
added “including exclusive authority to implement and 
administer an inspection and permitting program for on- 
site liquid waste systems;" in Paragraph A(3). 


ANNOTATIONS 


Conflict between municipal ordinance and state 
- statute. — As a matter of statutory interpretation, the 


ENVIRONMENTAL IMPROVEMENT 74-1-8 


specific grant to the NMED in the Environmental Im- 
provement Act trumps the city's claim to general author- 
ity under the Sewage Facilities Act. Interstate Nuclear 
Servs. Corp. v. Santa Fe, 179 F Supp.2d 1253 (D.N.M. 
2000). 

The secretary has jurisdiction over questions relat- 
ing to the proper category of permit for a mixed waste land- 
fill. Citizen Action v. Sandia Corp., 2008-NMCA-081, 148 
N.M. 620, 179 P.3d 1228, cert. denied, 2008- NMCERT: 002; 
148 N.M. 665, 180 P.3d 674. 

Agency is not given all-encompassing power fin 
abate nuisances. Gonzalez v. Whitaker, 97 N.M. 710, 643. 
P.2d 274 (Ct. App.), cert. denied, 98 N.M. 336, 648 P.2d 794 
(1982). 

Abating nuisance is within jurisdiction of courts: 
— It readily falls within the traditional jurisdiction of the 
court to enjoin, abate or impose damages for creation of a 
nuisance. Gonzalez v. Whitaker, 97 N.M. 710, 643 P.2d 274 
(Ct. App.), cert. denied, 98 N.M. 336, 648 P.2d 794 (1982). 

No authority to deputize local officials. — The 
environmental improvement division (now department) 
(EID) may seek assistance from city and county law en- 
forcement agencies to enforce asbestos disposal regula- 
tions pursuant to the Mutual Aid Act, 29-8-1 to 29-8-3 
NMSA 1978, but it cannot deputize city or county law en- 
forcement officials to act. as EID agents to enforce the divi- 
sion's asbestos disposal regulations. 1987 Op. Att'y Gen. 
No. 87-48, 

Law reviews. — For note, "On Building Better Laws’ 
for New Mexico's Environment," see 4 N.M.L. Rev. 105 
(1973). 

For note, "State Control of Low-Level Nuclear Waste 
Disposal," see 17 Nat. Resources J. 683 (1977). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Health and Environment § 133. 


74-1-7.1. Green zia program; business sensitive information 


confidential. 


A. The department may develop and administer a pollution prevention program to be known 
as the "green zia program". The department may enter into contracts with the federal government, 
promulgate rules and take other actions side yethe and necessary to produce an efficient and ef- 


fective program. 


B. Information provided to the department in accordance with the green zia program may be 


subject to confidentiality if the person furnishing the information demonstrates to the depart- 
ment that the information would divulge confidential methods or processes entitled to protection 
as trade secrets. If the department determines that the information is subject to confidentiality, 
the secretary shall promulgate a determination of confidentiality with an order of confidentiality. 
Confidential information may be disclosed to employees or authorized representatives of the de- 
partment, but they shall not disclose the information to any other person. 

C. A person who violates an order of confidentiality by disclosing confidential fitftmbtion pur- 
suant to this section is guilty of a misdemeanor and upon conviction shall be punished by a fine of 
not more than one thousand dollars ($1,000) per violation or by imprisonment ep a shina term 
of one year or both. 


History: Laws 2001, ch. 93, § 1. 
Effective dates. — Laws 2001, ch. 98 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


TV, § 23, was effective June 15, 2001, 90 days after ad- 
journment of the legislature. 


74-1-8. Board; duties. 


A. The board is responsible for AKeiradinantal management and consumer protection. In that 
respect, the board shall promulgate rules and standards in the following areas: 
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74-1-8 ' GENERAL PROVISIONS 74-1-8 


(1) . food: protection; 

(2) water supply, including a capacity development program to assist water systems in 
acquiring and maintaining technical, managerial and financial capacity in accordance with Sec- 
tion 1420 of the federal Safe Drinking Water Act of 1974 and rules authorizing imposition of ad- 
ministrative penalties for enforcement; 

(3) liquid waste, including exclusive authority to establish on-site liquid waste system fees 
that are no more than the average charged by the contiguous states to New Mexico for similar 
permits and services and to implement and administer an inspection and permitting program for 
on-site liquid waste systems; 

(4) air quality management as ben in the Air Quality Control Act [Chapter 74, Article 
2 NMSA 1978]; 

(5), radiation control and establishment of license and registration and other related fees 
not to exceed fees charged by the United States nuclear regulatory commission for similar licenses 
as provided in the Radiation Protection Act [Chapter 74, Article 3 NMSA 1978]; 

(6). noise:control; 

(7). nuisance abatement; 

(8)° vector control; — 

(9). occupational health and safety as provided i in the Occupational Health and Safety Act 
[50-9-1 to 50-9-25 NMSA 1978]; 

(10) sanitation of public swimming pools and public baths; 

(11) plumbing, drainage, ventilation and sanitation of public buildings in the interest of 
public health; 

(12) medical radiation, health and safety certification and standards for radiologic tech- 
nologists as provided in the Medical Imaging and Radiation Therapy Health and Safety Act [Chap- 
ter 61, Article 14E NMSA 1978]; 

(13) hazardous wastes and underground storage tanks as provided in the Hazardous 
Waste Act [Chapter 74, Article 4 NMSA 1978]; and 

(14). solid waste as provided in the Solid Waste Act [74-9-1 NMSA 197 gs). 

B. Nothing in Subsection A of this section imposes requirements for the approval. of subdivi- 
sion plats in addition to those required elsewhere by law. Nothing in Subsection A.of this section 
preempts the authority of any political subdivision to approve subdivision plats. 

C. Administrative penalties collected pursuant to Paragraph (2) of Subsection A of this section 
shall be deposited in the water conservation fund. 

D. On-site liquid waste system fees shall be deposited in the environmental health fund. 

KE.” Radiation license and registration and other related fees shall be Hehosiied d in the radiation 
protection fund. : 


7 


History: 1953 Comp., § 12-19-11, enacted by Laws fees that are no more than the average charged by the 


1971, ch. 277, § 11; recompiled as 1953 Comp., § 12- contiguous states to New Mexico for similar permits and 
12-11 by Laws 1972, ch. 51, § 9; 1973, ch. 340, § 6; 1977, services"; and added Subsection D. 

ch, 122, § 6; 1983, ch. 317, § 14; 1989, ch. 223, § 2; 1989, _ The 1999 amendment, effective April 6, 1999, rewrote 
ch. 289, § 3; 1990, ch. 99, § 65; 1993, ch. 100, § 2; 1997, the section heading which formerly. read "Environmental 
ch. 139, § 8; 1999, ch. 203, § 2; 2000, ch. 86, § 2; 2000, improvement", rewrote Subsection A(2) which formerly 
ch, 96, § 2; 2020, ch. 32, § 3. read "water supply, including regulations establishing a 

Cross references. — For the Solid Waste Act, see 74- reasonable system of fees for the provision of services by 
9-1 NMSA 1978 and notes thereto. the department to public water supply systems", and in 

For the federal Safe Drinking Water Act, see 21 U. S.C. § Subsection C, substituted "Administrative penalties col- 
349 and 42 U.S.C. § 300f et seq. lected" for "Fees collected" and "conservation fund" for 

The 2020 amendment, effective May 20, 2020, pro- "supply fund". 
vided that on-site liquid waste system fees shall be depos- The 1997 amendment, Bitective June 20, 1997, sub- 
ited in the environmental health fund, and made certain stituted "department" for "agency" in Paragraph A(2) and 
technical amendments; and in Subsection D, after "depos- added "including exclusive authority to implement and 
ited in the", deleted "liquid waste" and added "environ- administer an inspection and permitting program for on- 
mental health", site liquid waste systems" in Paragraph A(3). 

The 2000 amendment, effective May 17, 2000, in the The 1998 amendment, effective March 31, 1998, re- 
preliminary language of Subsection A and in Subsection wrote Subsection C which read "Effective July 1, 1992, 
A(2), substituted "rules" for "regulations"; in Subsection all fees collected pursuant to Subsection A of this section 
A(8), inserted "to establish on-site liquid waste system shall be deposited in the general fund." 
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74-1-8,1 


ANNOTATIONS 


ENVIRONMENTAL IMPROVEMENT 


Board has paramount environmental improve- — 


ment authority. —- It is the intention of the legislature 
to give the environmental improvement board statewide, 


paramount authority to enforce regulations and stan-— 


dards in the various areas listed and that all other enti- 
ties of government and political subdivisions thereof must 


conform. N.M. Mun, League; Inc. v. N.M. Envtl. Improve-. 


ment Bd., 1975-NMCA-083, 88 N.M. 201, 5389 P.2d 221, 
cert. denied, 88 N.M. 318, 540 P.2d 248.. ° 

Board promulgates regulations, — There is no in- 
consistency-or conflict between 3-48-2 NMSA 1978, and 
this section. The latter gives the board statewide respon- 
sibility for environmental management and protection, 
making the promulgation of regulations and standards by 
the board:in the areas of liquid waste and solid waste san- 
itation and refuse disposal mandatory. The former merely 
gives municipalities the option or discretion to enact or- 
dinances governing the collection and disposal of refuse. 
N.M. Mun. League, Inc. v. N.M. Envtl. Improvement Bd., 
1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. denied, 
88 N.M. 318, 540 P.2d 248 (decided under prior law). 

For liquid and solid waste and refuse. — The 
phrase "solid waste sanitation," as used in Subsection 
A(3) is not limited or qualified by the phrase, "refuse dis- 
posal." "Liquid waste," "solid waste" and "refuse" consti- 
tute three distinct categories of environmental concern. 
N.M. Mun. League, Inc. v. N.M. Envtl. Improvement Bd., 
1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. denied, 
88 N.M. 318, 540 P.2d 248. 

Board's duty to prepare regulations. — The: en- 
vironmental improvement board has a duty to have the 
regulations prepared by a staff of its own. It has no right 
to delegate this authority to one who is-an "interested 
person" at a public hearing. Kerr-McGee Nuclear Corp. v, 
N.M. Envtl. Improvement Bd,, 1981-NMCA-044, 97 N.M. 
88, 637 P.2d 38, cert. quashed, 97 N.M, 242, 687 P.2d 1087. 


74-1-8.1 


Requirements of cleaning refuse transportation 
vehicle, — Regulations adopted under this article requir- 
ing that any vehicle employed in collection or transporta- 
tion of waste and refuse be cleaned at such'times and in’ 
such manner as\to’ prevent offensive odors and unsight- 
liness are not constitutionally repugnant for vagueness. 
The question to be asked is: What might a reasonable 


- person of average sensibilities consider to be an offensive 


odor or unsightly condition, and the answer is capable of 
common understanding. N.M. Mun., League, Inc. v. N.M.., 
Envtl. Improvement Bd., 1975-NMCA-088, 88 N.M. 201, 
539 P.2d 221, cert. denied, 88 N.M. 318, 540 P.2d 248.5 ° 

Providing sound storage facilities, — Regulations 
adopted pursuant to this article requiring that storage fa- 
cilities shall be fly proof, rodent proof and leak proof are 
neither unconstitutionally vague nor impossible of accom- 
plishment, N.M, Mun. League, Inc, v. N.M. Envtl. Improve; 
ment Bd., 1975-NMCA-083, 88 N.M. 201, 589 P.2d 221, 
cert. denied, 88 N.M. 318, 540 P.2d 248, 

Registering prior to modification of solid waste 
disposal system. — Regulation adopted pursuant to this 
article which provides that prior to the creation, or modi- 
fication of a system for the collection, transportation or 
disposal of solid waste the person who is operating or will 
operate the system shall obtain’ a’ registration certificate 
from the board, where "modification" is defined as any sig- 
nificant change i in the physical characteristics or method 


of operation of a system for the collection, transportation 


Administrative bodies and officers cannot delegate - 


power, authority and functions which under the law may 
be exercised only by them, which are quasi-judicial in 
character or which require the exercise of judgment. Kerr- 
McGee Nuclear Corp. v. N.M. Envtl. Improvement Bd., 
1981-NMCA-044, 97 N.M. 88, 637 P.2d 38 (Ct. App.), cert. 
quashed, 97 N.M..242, 637, P.2d 1087, 

Board cannot act lawfully alone in adopting ra- 
diation regulations. The board must obtain "the advice 
and consent" of the radiation technical advisory council 
before it can adopt regulations, Kerr-McGee Nuclear Corp. 
v. N.M, Envtl. Improvement Bd., 1981-NMCA-044, 97 N.M. 
88, 637 P.2d 38, cert. quashed, 97 N.M. 242, 637 P.2d 1087. 

Liquid waste disposal regulations not vague. 
— The revised liquid disposal regulations adopted pur- 
suant to Subsection A(3) of this section are not facially 
vague. Climax Chem. Co. v. N.M, Envtl. Improvement Bd., 
1987-NMCA-065, 106 N.M. 14, 738 P.2d 132. 


74-1-8.1. Legal advice. 
A. 


or disposal of solid waste, is not unconstitutionally vague. 
N.M. Mun. League, Inc..v. N.M. Envil. Improvement Bd., 
1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. denied, 
88 N.M. 318, 540’P.2d 248. ' ; 

Adequate fire prevention at sanitary landfill Stead 
-— Requirements of "adequate" means to prevent and ex- 
tinguish fires at sanitary landfill sites and requirements 
of one or more sanitary landfills or other disposal facili- 
ties, except modified landfills, for: populations exceeding 
3,000 and one or more sanitary landfills or other disposal 
facilities, not excluding modified landfills, for popula- 
tions under 3,000 ‘and for disposal of waste collected from 
parks, recreational areas and highway rest areas, "as nec- 
essary," found in,regulations adopted under this article, 
are not unconstitutionally vague. N.M. Mun. League, Ine. 
v. N.M. Envil. Improvement Bd., 1975-NMCA-083, 88 N.M. 
201, 539 P.2d 221,cert. denied, 88 N.M. 318, 540 P.2d 248. 

Traditional jurisdiction of courts to enjoin or 
abate nuisances. — It readily falls within the tradi- 
tional jurisdiction of the court to enjoin, abate or impose 
damages for creation of a nuisance. Gonzalez v. Whitaker, 
1982-NMCA-050, 97 N.M. 710, 643 P.2d 274, 

Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N.M.L. Hes 105 
(1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. - os 894, 
C.J.S. Health ana Environment § 133. 


i 


‘In the exercise of any of its powers or duties, the board shallvact with independent legal 


advice. The manner in which such advice i is provided shall be determined by the board, but from 


among one of the following: , 
(1): the office of the attorney general; 


(2) independent counsel hired by the board, ree full- or Bpilh, wnt or 
(3). another state agency. whose function is, sufficiently distinet from the department of 
environment to assure independent; ‘impartial advice: 
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B. Notwithstanding the provisions of Subsection A of this section, attorneys from the depart- 
ment may act for the board in lawsuits filed against or on behalf of the board, and the attorney 
general may, at the uncon of the board, file and defend lawsuits on behalf of the board. 


History: 1978 Comp., § 74-1-8.1, enacted by Laws 
1982, ch, 73, § 23; 1991, ch. 25, § 31; 1997, ch. 139, § 9, 

The 1997 amendment, effective Jane 20, 1997, substi- 
tuted "department" for "agency" in Subsection B. 


74-1-8.2, Recompiled. 


_ Recompilations. — Laws 1993, ch. 291, § 18 recom- 


piled former .74-1-8.2 NMSA 1978, as enacted by Laws 


74-1-8.3. Repealed. 


Repeals, — Laws 1999, ch. 203, § 6 repealed 74-1-8.3 
NMSA 1978, as enacted by Laws 1993, ch. 100, § 6, relat- 
ing to the water supply fund, effective April 6, 1999, For 


The 1991 amendment, effective March 29; 1991, in 
Subsection A, substituted "department of environment" 
for "health and environment department" in Paragraph 
(3) and made a minor stylistic change in the second sen- 
tence. 


1982, ch. 78, § 28, as 74-6-3.1 NMSA 18) effective 


_ June 18, 1993. 


provisions of former section, see the 1998 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see 16-1-2 NMSA 1978, 


74-1-9. Adoption of regulations; notice and hearing; appeal. 


“A, Any person may recommend or propose regulations to the board for promulgation. The 
board shall determine whether or not e hold a hearing within gece days of submission of a pro- 
posed regulation. 

B, No regulation shall be sdoptaa until after a public hearing by the board. As used in this sec- 
tion, "regulation" includes any. amendment or repeal thereof. Hearings on regulations of nonstate- 
wide application shall be held within that area which is substantially affected by the regulation. 
Hearings on regulations of statewide application may be held at Santa Fe or within any area of the 
state substantially affected by the regulation, In making its regulations, the board shall give the 
weight it deems appropriate to all relevant facts and circumstances presented,at the pili hear- 
ing, including but not limited to: 

(1). character and degree of injury to or interference with health, welfare, animal and plant 
life, property and the environment; 
_ (2) the public interest, including the social, economic and cultural value of the regulated 
activity and the social, economic and cultural effects of environmental degradation; and 
(3) ‘technical practicability, necessity for and economic reasonableness of reducing, elimi- 
nating or otherwise taking action with respect to environmental degradation. 

'C.. The standards for regulations set forth in Subsection A [Subsection B] of this section do not 
apply to the promulgation of regulations under the Air Quality Control Act [Chapter 74, Article 
2 NMSA 1978]; or any other act in which specific Vay atta are set forth for the board's consider- 
ation; 

D... Notice of the hearing shall be given at least sixty days prior to the hearing date and shall 
state the subject, the time and the place of the hearing and the manner in which interested per- 
sons may present their views. The proposed language amending any existing regulation or any 
proposed new regulation shall be made‘available tothe public as of the date-the notice of the 
hearing is given. The notice shall also state where interested persons may secure copies of any 
proposed amendment or new regulation. The notice shall be published in a newspaper of general 
circulation in the area affected. Reasonable effort shall be made to give notice to all persons who 
have made a written request to the board for advance notice of hearings. 

BE. At the hearing, the board shall allow all interested persons reasonable opportunity to sub- 
mit data, proposed changes to the proposed regulation, views or arguments orally or in writing 
and to examine witnesses testifying at the hearing. Any person heard or represented at the hear- 
ing shall be given written. pine of the action of the board. 
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F.. The board may designate a hearing officer to a evidence in the hearing. A transcript shall 
be made of the entire hearing proceedings. 

G. No regulation or:'amendment or repeal thereof ddopted by the board shall become effective 
until thirty days after its filing under the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

H. Any person who is or may be affected by a regulation adopted by the board may appeal'to 
the court of appeals for further relief. All such appeals shall be upon the transcript made at the 
hearing and shall be taken to the court of appeals within thirty days after filing of the regulation 
under the State Rules Act. 

I. The procedure for perfecting an appeal to the court of appeals under this section consists of 
the timely filing of a notice of appeal with a copy attached to the regulation from which the appeal 
is taken. The appellant shall certify in his notice of appeal that arrangements have been made 
with the board for preparation of a sufficient number of transcripts of the record of the hearing 
on which the appeal depends to support his appeal to the court, at the expense of the appellant, 
including three copies which he shall furnish to the board. 

J. Upon appeal, the court of appeals shall set aside the sehen pret: only if found to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the transcript; or 
(3) otherwise not in accordance with law. 


History: 1953 Comp., § 12-19-13, enacted by Laws Substantial evidence required basis of adminis- 
1971, ch. 277, § 13; recompiled as,1953 Comp., § 12- trative regulations. — An administrative board in mak- 
12-18, by Laws 1972, ch. 51, § 9; 1973, ch. 340, § 7; ing its determinations may give greater credence to some 
1974, ch. 64, § 1; 1982, ch. 73, § 24; 1985, ch. 17, § 1. evidence rather than to some other, and it is not a court's 

Cross references. — For notice by publication, see 14-' function to substitute its opinion for that of the admin- 
11-1 NMSA 1978 et seq. istrative board, but this is in situations where there is a 

Bracketed material. — The bracketed material was difference or a conflict in the evidence, not a complete ab- 
inserted by the compiler and is not part of the law. The sence of evidence. Public Serv. Co. v. N.M. Envtl. Improve- 
bracketed reference to "Subsection B" in Subsection C was ment Bd., 1976-NMCA-039, 89 N.M. 228, 549 P.2d 638. 
inserted as that appears to be the intended reference. ‘There is no substantial evidence in the record to sup- 


port one of the board's final reasons for adopting amended 


ANNOTATIONS regulations as to sulfur dioxide emissions, namely, be- 
_ Administrative rule-making proceedings. — cause of their effects on visibility, since by definition sul- 
Where plaintiffs filed a complaint for a declaratory judg fur dioxide in a gaseous form isa heavy colorless nonflam- 
ment to enjoin the environmental improvement board mable gas of pungent suffocating odor, and whether sulfur 
from holding fact-finding hearings on a proposal to regu- dioxide emissions can or do combine with other elements 
late greenhouse emissions on the grounds that the board in the atmosphere to produce a visible gas, or whatever, 
lacked statutory authority to consider the proposal, the is not shown in the record. Public Serv: Co. v. N.M. Envti. 
question of whether the board's rule-making actions ex- Improvement Bd,, 1976-NMOA-039, 89 N.M. 228, 549 P.2d 
ceeded: its, legislative authority was not ripe for judicial —— 638. , tre) 3 c 
review, because no final rule-making action had occurred _ Formal findings not required. — In adopting regula- 
and there was not an actual controversy. New Energy tions, administrative agencies must give some indication 
Econ., Inc. v. Shoobridge, 2010-NMSC-049, 149 N.M, 42, of their reasoning and of the basis upon which the regu- 
243 P3d 746. lations are adopted in order for the courts to be able to 
Board's duty to prepare regulations. — The en- perform their reviewing function, but formal findings in 
vironmental improvement board has a duty to have the’ _—_‘ 2 Judicial sense are not required, and where each of 12 
regulations prepared by a staff of its own. It has no right | — Teasons listed for adopting regulations is based uponjevi- 
to delegate this authority to one who is. an "interested dence and testimony accumulated at several hearings, it 
person" at a public hearing. Kerr-McGee Nuclear Corp. v. is held that the environmental improvement board has 
NM. Envtl. Improvement Bd., 1981-NMCA-044, 97 N.M. given sufficient indication of its reasoning and of the basis 
88; 637 P.2d 38, cert, quashed, 97 N.M. 242, 637 P.2d 1087. upon which it adopts its regulations. N.M. Mun. League, 


- Board not authorized to plan industrial develop- Inc... N.M, Envtl. Improvement Bd., 1975-NMCA-083, 88 
ment. — There is nothing in the board's mandate that N.M. 201, 539 P.2d 221, cert, denied, 88 N.M. 318, aes ad 


gives it the authority to plan for the industrial develop- 248, 
ment of any area in the sfidte: although the Lufidandiand Board, bound by its standards, — The board, in 
regulations promulgated by the board will have an impact promulgating an ambient air quality standard, estab- 
on the industrial development of the area, such an impact lishes the criterion for determining what concentration 
should be as a consequence, not by design. Public Serv. Co. or quantity of sulfur dioxide in the specified time peri- 
v. N.M. Envil. Improvement Bd., 1976-NMCA-039; 89 N.M. ods constitutes air pollution; it-makes the judgment.that 
223, 549 P.2d 638. concentrations over the quantity prescribed would injure 
Board not authorized to set standards more re- health, interfere with visibility and adversely affect the 
strictive than federal regulations. — There is no au- public welfare. Having set the standard, it is bound by it, 
thority given to the board to promulgate regulations more the same as anyone else. Public Serv. Co. v. N.M. Envitl. 
restrictive than those under federal law in order for New Improvement Bd. , 1976-NMCA- 039, 89 N.M, 223, 549 P.2d 
Mexico to regain control over its air. Public Serv. Co. v. 638. 
N.M. Envtl. Improvement Bd., 1976-NMCA-039, 89 N.M. Modification authorized to explain standard and 
223, 549 P.2d 638. to prevent pollution. — The board has the continuing 
812 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


74-1-10 


authority to change the ambient, air quality standard for 
sulfur dioxide after proper notice and hearing and to adopt 
regulations to implement or explain it, but it may not set 


a new standard or adopt regulations implementing or ex- ~ 


plaining it for any reason other than to prevent or abate 
air pollution, Public Serv. Co. v..N.M. Envtl. Improvement 
Bd., 1976-NMCA-039, 89 N.M. 228, 549 P.2d 638. 

Adequate notice of hearing. — Notice of meeting 
at which regulations are to be adopted mailed to numer- 
ous individuals, committees and organizations, and is- 
sued in a news release stating time, place and purpose 
of meeting and published in two newspapers is adequate, 
N.M. Mun. League, Inc. v. N.M. Envtl. Improvement Bd., 
1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. denied, 
88 N.M. 318, 540 P.2d 248. 

Failure to preserve an error at a public hearing 
does not defeat a person's right to appeal the validity of a 
regulation adopted at that hearing. Kerr-McGee Nuclear 
Corp, v. N.M. Envtl. Improvement Bd., 1981-NMCA-044, 
97 N.M. 88, 637 P.2d 38, cert. quashed, 97'N.M. 242, 637 
P.2d 1087. 

Relief for a lay person is justified i in an appeal, 
notwithstanding the failure to raise legal or factual issues 
at the public hearing. Kerr-McGee Nuclear Corp. v. N.M. 
Envtl. Improvement Bd., 1981-NMCA-044, 97 N.M. 88, 
637 P.2d 38; cert. quashed, 97 N,M. 242, 687 P.2d 1087. 

When a board adopts a regulation, which, when ap- 
plied, leads to an unfavorable result to any "person," that 
"person" can appeal to the court’of appeals to challenge 
the validity of the regulation. This "person" may be an or- 
dinary lay person, unlearned in the law and procedural 
process: Kerr-McGee Nuclear Corp. v. N.M. Envtl. Improve- 
ment Bd., 1981-NMCA-044, 97 N.M. 88, 637 P.2d 38, cert. 
quashed, 97 N.M. 242, 637 P.2d 1087. 

Company's right to appeal liquid waste disposal 
regulations. — Section 74-1-9H NMSA 1978 gives any 
person who is or may be affected by a regulation adopted 


74-1-10. Penalty. 


GENERAL PROVISIONS 


74-1-10 


by the environmental improvement board a right of ap- 
peal to the court of appeals, and a company is such a 
person where it maintains two septic systems, each 
with capacities within the reach of the liquid waste dis- 
posal regulations adopted pursuant to 74-1-8A(3) NMSA 
1978. Climax Chem. Co, v. N.M, Envtl. Improvement Bd., 
1987-NMCA-065, 106 N.M. 14, 738 P.2d 182. 

No hearing on minor corrections to regulation. — 
This section does not require the board to provide public 
notice and a hearing merely to make minor, nonsubstan- 
tive corrections to regulations after hearing but prior to 
filing. 1987 Op. Att'y Gen: No. 87-59. 

Rules and regulations for radiation protection, — 
The environmental improvement board is authorized to 
promulgate rules and regulations for radiation protection 
without the radiation technical advisory council approv- 
ing the terms of such rules and regulations, if the board 
promulgates regulations pursuant to the Medical Radia- 
tion Health and Safety Act [now Medical Imaging and Ra- 
diation Therapy Health and Safety Act, Chapter 61, Arti- 
cle 14E NMSA 1978]; but the board may not do so without 
the council's approval if the regulations are promulgated 
pursuant to the Radiation Protection Act (Chapter 74, Ar- 
ticle 3 NMSA 1978). 1988 Op. Att'y Gen. No. 88-39. 

Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N.M.L. Rev. 105 
(1978). 

For comment, "Delegation of Legislative Authority on 
the State Level; Environmental Protection in New Mex- 
ico: Public Service Co. of New Mexico et al. v. N.M.Envi- 
ronmental Improvement Board," see 17 Nat. Resources J. 
521(1977). 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 12 N.M.L. Rev. 1 (1982). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur. 2d Pollution Control § 4. 

389A C,J,S, Health and Environment §§ 138, 142, 145. 


A. A person who violates any regulation of the board is guilty of a petty misdemeanor. This 
section does not apply to any regulation for which a criminal penalty is otherwise provided by law. 

B. Whenever, on the basis of any information, the secretary determines that.a person has vio- 
lated, is violating or.threatens to violate any provision of Paragraph (2) or (3) of Subsection A of 
Section 74-1-8 NMSA 1978 or any rule, regulation or permit condition adopted and promulgated 
thereunder, the secretary may: 

(1). issue a compliance order stating with reasonable specificity the nature of the violation 
or threatened violation, requiring compliance immediately or within.a specified time period and 
assessing a civil penalty for any past or current violation, or both; or 

| (2) commence a civil action in district court for appropriate relief, including a temporary 
or permanent injunction. 

C. An order issued pursuant to Biysecetbns B of this section may include suspension or revoca- 
tion of any permit issued by the department. Any penalty assessed in the order, except for residen- 
tial on-site liquid waste systems, shall not exceed one thousand dollars ($1,000) for each violation. 
Any penalty assessed in the order for a residential on-site liquid waste system shall not exceed 
one hundred dollars ($100) for each violation. A penalty imposed for violation of drinking water 
regulations 20 NMAC 7.1 or permit conditions shall not exceed one thousand dollars ($1,000) per 
violation per day. In assessing the penalty, the secretary shall take into account the seriousness of 
the violation ‘and any good-faith efforts to comply with the applicable requirements, 

D. Ifa violator fails to take corrective actions within the time specified in the compliance order, 
the secretary shall: 

(1) assess civil penalties of not more Bree one thousand dollars ($1, 000) for each noncom- 
pliance with the order; and 
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(2) suspend or revoke any permit issued to the violator pursuant to Paragraph (3) of Sub- 
section A of Section 74-1-8 NMSA 1978. | pevvnivr- 

E. An order issued pursuant to this section shall become final unless, no later than thirty days 
after the order is served, the person named in the order submits a written request to the secretary 
for a hearing. Upon such a request, the secretary shall conduct a hearing. The secretary shall ap- 
point.an independent hearing officer to preside over the hearing. The hearing officer shall make 
and preserve a complete record of the proceedings and forward his recommendation based on the 
record to the secretary, who shall make the final decision. 

F. Inconnection with any proceeding pursuant to this section, the secretary may issue subpoe- 
nas for the attendance and testimony of witnesses and the production of relevant papers, books 
and documents and may adopt and promulgate rules for discovery procedures. 

G.. Penalties collected pursuant to violations of rules, regulations or permit conditions adopted 
pursuant to Paragraph (3) of Subsection A of Section 74-1-8 NMSA 1978 shall be Sepositeds in the 
state treasury to be credited to the general fund. 

H. Penalties collected pursuant to violations of drinking water regulations 20 NMAC 7,1 or 
permit conditions pursuant to Paragraph (2) of Subsection A of Section 74-1-8 NMSA 1978 shall be: 
deposited in the state treasury to the credit of the water conservation fund. 


History: 1953 Comp., § 12-12-14, enacted by Laws Registering prior to modification of solid waste 
1973, ch. 340, § 8; 1997, ch. 139, § 10; 1999, ch. 208, § 3. disposal system. — Regulation adopted pursuant to 
Cross references. — As to sentencing for petty misde- this article which provides that prior to the creation or 
meanors, see 31-19-1 NMSA 1978. modification of a system for the collection; transportation 
The 1999 amendment, effective April 6, 1999, added or disposal of solid waste the person who is operating or 
the next-to-last sentence in Subsection C, and added Sub- will operate the system shall obtain a registration certifi-: 
section H. cate from the division, where "modification" is defined as 
The 1997 amendment, effective June 20, 1997, desig- any significant change in the physical characteristics or 
nated existing provisions as Subsection A and added Sub- method of operation of a system for the collection, trans- 
sections B through G, portation or disposal of solid waste, is not unconstitution- 
ally vague. N.M.:-Mun. League, Inc. v. N.M. Envtl. Improve- 
ANNOTATIONS ment Bd., 1975-NMCA-083, ‘88 N.M, 201, 539 P2d 221, 
Requirements of cleaning refuse transportation cert. denied, 88 N.M..318, 540 P.2d 248, 
vehicle. — Regulations adopted under this article re- Adequate fire prevention at sanitary landfill 
quiring that any vehicle employed in collection or trans- sites. — Requirements of "adequate" means to prevent 
portation of waste and refuse be cleaned at such times and extinguish fires at sanitary landfill sites and of one 
and in such manner as to prevent offensive odors and or more sanitary landfills or other disposal facilities, ex- 
unsightliness are not constitutionally repugnant for cept modified landfills, for populations exceeding 3,000 
vagueness. The question to be asked is: What might a and one or more sanitary landfills or other disposal facili- 
reasonable person of average sensibilities consider to be ties, not excluding modified landfills, for populations un- 
an offensive odor or unsightly condition, and the answer der 3,000 and for disposal of waste collected from parks, 
is capable of common understanding; N.M. Mun. League, recreational areas and highway rest areas, "as necessary, 
Inc. v. N.M. Envtl. Improvement Bd., 1975-NMCA-083, 88 found in regulations adopted under this article, are not 
N.M. 201, 539 P.2d 221, cert. denied, 88 N.M. 318, 540 unconstitutionally vague. N.M. Mun. League, Inc. v. N.M. 
P.2d 248. pias HSB aeds Hers Senate de 88 N.M. 201, 
Providing sound storage facilities. — Regulations 539 P.2d 221, cert. denied, 88 N.M. 318, 540 P.2d 248. 
adopted pursuant to this article requiring that storage fa- Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
cilities shall be fly proof, rodent proof and leak proof are Am. Jur, 2d Pollution Control § 80 et seq. 
neither unconstitutionally vague nor impossible of accom- Validity of state statutory provision parinitting admin- 
plishment. N.M. Mun. League, Inc. v. N.M. Envtl. Improve- istrative agency to impose monetary penalties for viola- 
ment Bd., 1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, tion of environmental pollution statute, 81 A.L.R.3d 1258. 
cert. denied, 88 N.M. 318, 540 P.2d 248. 39A C.J.S, Health and Environment § 139. 


74-1-10,1. False statements to the department; penalties. 


A. It is unlawful for an owner or operator of a public water system subject to the Environmen- 
tal Improvement Act and applicable rules or an owner's or operator's agent to: 

(1) knowingly make a false statement, representation, certification or omission of fact ma- 
terial to the protection of public health as related to a public water system in an application, re- 
cord, report, plan or other document filed with or submitted to the department, or required by rule 
to be maintained by an owner or operator of a public water system; 

(2) knowingly falsify, tamper with or render inaccurate any device, method or record to be 
relied upon by the department to monitor or track information related to a public water system; . 
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(3) knowingly falsify or conceal a fact material to the protection of public health as related 


to a public water system; or 


(4) make or use a document with the ich onic that the document contains re atate- 
ments or representations material to the protection of public health as related to a public water 


system. 


B. A person who violates or knowingly causes or allows another person to violate Subsection A 
of this section is guilty of a misdemeanor and shall be sentenced in accordance with the provisions 


of Section 31-19-1. NMSA 1978. 


History: Laws 2018, ch. 24, § 1. 
Effective dates. — Laws 2018, ch. 24 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


74-1-11. Repealed. 


Repeals. — Laws 1989, ch. 223, § 4 repealed 74-1- 
11 NMSA 1978, as enacted by Laws 1989, ch. 223, § 3, 


IV, § 23, was effective May 16, 2018, 90 days after the ad- 
journment of the legislature, 


relating to creation of the water supply fund, effective 
July 1, 1992. 


74-1-12. Compliance with the federal Safe Drinking Water Act; purpose. 


The purpose of this section and Section 74-1-13 NMSA 1978 is to provide: 
A. an incentive for conservation of water, the state's most precious resource; and 


B. funding for certain locations in the state to comply with the federal Safe Drinking Water Act 
in which the United States congress mandated that the United States environmental protection 
agency establish drinking water standards for contaminants, require filtration and disinfection 
for all public water supply systems, increase enforcement Aithority establish public notification 
requirements, implement a lead ban and esleistatloan a capacity development program for existing 


and newly created water systems. 


History: Laws 1993, ch. 317, § 1; 1999, ch. 203, § 4. 

Cross references, — For the Drinking Water State Re- 
volving Loan Fund Act, see Chapter 6, Article 21A NMSA 
1978. 

For the federal Safe Drinking Water Act, see 21 U.S.C. § 
349 and 42 U.S.C. § 300f et seq. 


act" in the introductory language, and in Subsection. B, 
deleted "eighty-three" preceding "contaminants" and sub- 
stituted "implement a capacity development program for 
existing and newly created water systems" for "add drink- 
ing water standards for twenty-five contaminants every 
three years". 


The 1999 amendment, effective April 6, 1999, substi- 
tuted "this section and Section 74-1-13 NMSA" for "this 


74-1-13. Water conservation fee; imposition; definitions. 


A. There is imposed on every person who operates a public water supply system a water con- 
servation fee in an amount equal to three cents ($.03) per thousand gallons of water produced on 
which the fee imposed by this subsection has not been paid. 

B. The "water conservation fund" is created in the state treasury and shall be administered by 
the department. The fund shall consist of water conservation fees collected pursuant. to this sec- 
tion, Balances inthe fund at the end of any fiscal year shall not revert to the general fund but shall 
accrue to the credit of the fund. Earnings on the fund shall be credited to the fund. 

C. Money in the water conservation fund is appropriated to the department for administration 
of a public water supply program to: 

(1) test public water supplies for the contaminants required to be tested pursuant to the 
provisions of the federal Safe Drinking Water Act, as amended, and collect ripened compliance 
samples as required by those provisions of the federal act; 

(2). perform vulnerability assessments that will be used to assess.a public water supply's 
susceptibility to those contaminants; and 

(3) implement new requirements of the Utility Operators Certification Act [Chapter 61, 
Article 33 NMSA 1978] and provide training for all public water supply operators. 
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D. >The taxation and revenue department shall provide by regulation for the manner and form 
of collection of the water conservation fee. All water conservation fees collected by the taxation 
and revenue department, less the administrative fee withheld panne to Section 7-1-6.41 retaic 
1978, shall be deposited in the water conservation fund. 

E. The fee imposed by this section shall be administered in pid hnutt with the provisions of 
the Tax Administration Act [Chapter 7, Article 1 NMSA_.1978] and shall be paid to the taxation 
and revenue department by each person who operates a public water supply system in the manner 
required by the department on or before the twenty-fifth day of the month following the month in 
which the water is produced. 

F. Each operator of a public water supply system shall register and comply with the provisions 
of Section 7-1-12 NMSA 1978 and furnish such information as may be required by the taxation 
and revenue department. 

G. The department shall compile a list of the contaminants that require testing pursuant to 
Paragraph (1) of Subsection C of this section. The list shall be compiled no less'than once every 
twelve months and include the contaminants that will be tested in the subsequent twelve months. 
The department shall establish by rule procedures to compile the list and to determine which 
contaminants that require testing will be tested in the subsequent twelve months. The determina- 
tion of which contaminants will be tested shall include consideration of the availability of funds 
in the water conservation fund, the heeds of the public water supplies being tested for additional 
contaminants and public health and safety. 

H. As used in this section: _ | | 

(1) "person" means any individual or legal entity and also means, to the extent permitted 
by law, any federal, state or other governmental unit or subdivision or an agency, department or 
instrumentality jake and 

(2) "public water supply system" means a system that provides piped water to the public 
for human consumption and that has at least. fifteen service connections or regularly services an 
average of at least twenty-five individuals at least sixty days per year. NM 


History: Laws 1998, ch. 317, § 2: 1997, ch. 125, § 11; the second sentence, after "Section", deleted "1 of this 
2013, ch. 128, § 1. 1997 act" and added "7-1-6,41 NMSA 1978". and added 
Cross references. — For the federal Safe Drinking Subsection G, 
Water Act, see 21 U.S.C. § 349 and 42 U.S.C, § 300f et seq. The 1997 amendment, effective July 1, 1997, substi- 
The 2013 amendment, effective June 14, 2013, re- tuted "as" for "and" in Paragraph (1) of Subsection C and 
quired the department of environment to compile a list of inserted "less the administrative fee withheld pursuant to 
contaminants that will be tested in the succeeding twelve Section 1 of this 1997 act" in Subsection D. 
months; in Paragraph (1) of Subsection C, after "pursu- Temporary provisions. — Laws 1999, ch. 203, § 5, ef- 
ant to the provisions of", deleted "Section 1412 of" and fective April 6, 1999, provides that the balance i in the wa- 
after "Drinking Water Act, as", deleted "finalized through ter supply fund i is transferred to the water conservation 


July 1, 1992" and added "amended"; in Subsection D, in fund on April 6, 1999. 


74-1-13.1. Nontransient noncommunity public water systems; 
definition; testing and notice requirements. 


A.» The department of environment shall test nontransient noncommunity water systems for 
arsenic, fluoride and radionuclides and’adopt rules for reporting and public notification for those’ 
contaminants comparable to reporting and notification requirements for community water sys- 
tems. Money in the water conservation fund may be used to fulfill the requirements of this subsec- 
tion. | 

B. As used in this section: 

(1): “community water system" means :a public water system that’ serves at least fifteen 
service connections used by year-round residents or regularly: serves at least twenty-five year- 
round residents; and 

(2): "nontransient noncommunity water eytain’ means a ptuibie ila system that is not’ a 
community water system and that regularly serves at least twenty-five of the same persons over 
six months per year including but not limited to schools and factories. 


History: Laws 2001, ch. 148, § 1. 
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Effective dates. — Laws 2001, ch. 148 contained no art. IV, § 23, was effective June 15, 2001, 90 days after 
effective date provision, but, pursuant to N.M. Const., adjournment of the legislature. 


74-1-14, County or municipal authority regarding on-site liquid waste 
system. 


Nothing in Chapter 74, Article 1 NMSA 1978 limits or‘is pte to limit the authority of any 
county or municipality to adopt and enforce requirements related to on-site liquid waste systems 
that are at least as stringent as those in that article; provided, however, that the county or munici- 
pality has, on staff or under contract, either a registered professional engineer with education or 
experience in sanitary engineering or a class II wastewater operator certified by the state of New 
Mexico. 


History: er 1997, ch. 139, § 11. 


74-1-15. Repealed. 


Repeals, — Laws 2020, ch. 32, § 8 repealed 74-1-15 provisions of former section, see the 2019 NMSA 1978 on 
NMSA 1978, as enacted by Laws 2000, ch. 96, § 3, relating NMOneSource.com. 
to liquid waste fund created, effective May 20, 2020. For ‘ 


ey 15.1. Liquid waste disposal system assistance fund; created; 
purpose. 


A. The "liquid waste disposal system assistance fund" is created in the state treasury. The de- 
partment shall administer the fund. The fund may be composed of appropriations and transfers 
of money earned from investment of the fund and otherwise accruing to the fund and transfers of 
money from the environmental health fund not to exceed two hundred thousand dollars ($200,000) 
from the unexpended balance in the fund. Balances remaining in the fund at the end of a fiscal 
year shall remain to the credit of the fund. Disbursements from the fund shall be drawn on war- 
rant of the secretary of finance and administration pursuant to vouchers signed by the secretary 
of environment or the secretary's authorized representative. Money in the fund is appropriated to 
the department for the sole purpose of assisting indigent individuals or households that qualify 
for funding to accomplish one of the following purposes where there is a real or potential negative 
impact to public health or water quality from on-site liquid waste disposal system effluent: 

(1) to pay for a liquid waste disposal system to replace a cesspool or other failed or im- 
proper on-site liquid waste disposal system; 

(2) to purchase, install or maintain an advanced treatment system as required by the En- 
vironmental Improvement Act or regulations issued pursuant to that act; 

(3) to pay for the decommissioning and removal of a cesspool or other failed or improper 
on-site liquid waste disposal system; or 

(4) to pay for all or a portion of the connection fees in order to connect an individual or 
household to a centralized wastewater collection and treatment system. 

B. Construction activities sponsored by the fund shall be performed by licensed contractors 
selected through competitive bid by the department and shall be managed by the department. 

C. No more than five percent of the fund shall be used by the department on an annual basis to 
pay for the department costs associated with management and implementation of fund activities. 

D. As used in this section: 

(1) "advanced treatment system" means an on-site liquid wastewater bchiinsht system 
that removes a greater amount of contaminants than is accomplished by a primary treatment 
system; h 
(2) "connection, fee" means the fee paid directly to.a public water or wastewater system or 
other wastewater management organization and does not include other fees, such as legal fees, 
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related to connecting an individual or household to a centralized wastewater collection and treat- 
ment system; and 

(3) "indigent individuals or households" means individuals or households whose annual 


incomes do not.exceed the federal. poverty. guidelines. re 


used for regulation of liquid waste; and in Subsection A, 
in the introductory paragraph, after "money from the", 
deleted "liquid waste" and added "environmental health", 


History: Laws 2009, ch. 208, § 1; 2020, ch, 32, § 4. 

The 2020 amendment, effective May 20, 2020, pro- 
vided for transfers from the environmental health fund 
to the liquid waste disposal system assistance fund to be 


74-1-15.2. Environmental health fund; created. 


A. The "environmental health fund" is created in the state treasury. The fund consists of fees 
collected from the regulation of on-site liquid waste systems and water recreation facilities pur- 
suant to the Environmental Improvement Act, food establishments pursuant to the Food Service 
Sanitation Act [Chapter 25, Article 1 NMSA 1978] and hemp pursuant to the Hemp Manufactur- 
ing Act [Chapter 76, Article 24 NMSA 1978]. Money in the fund is subject to appropriation by the 
legislature to the department for the administration of regulations pertaining to liquid waste, 
water recreation facilities, food service sanitation and hemp. Disbursements from the fund shall 
be by warrant drawn by the secretary of finance and administration pursuant to vouchers signed 
by the secretary of environment or the secretary of environment's designee. Any unexpended or 
unencumbered balance in the environmental health fund remaining at the end of any fiscal year 
shall not revert to the general fund. 

B. Up totwo hundred thousand dollars ($200,000) fon unexpended and unencumbered money 
in the environmental health fund may be transferred to the liquid waste disposal system assis- 
tance fund on an annual basis. 


Temporary provisions. — Laws 2020, ch. 32, § 7 pro- 
vided that on May 20, 2020, unexpended and unencum- 
bered balances in the food service sanitation. fund, the 
liquid waste fund and the water recreation facilities fund 
shall be transferred to the environmental health fund. 


History: Laws 2020, ch. 382, § 1. 

Effective dates. — Laws 2020, ch: 32 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
ment of the legislature. 


74-1-16. Water recreation facilities; fee imposition. 


The board may assess an annual fee not to exceed one hundred fifty dollars ($150) on the owner 
or operator of a public swimming pool, public spa or other public water recreation facility to defray 
the cost of administering and enforcing rules adopted in accordance with the Environmental Im- 
provement Act pertaining to public water recreation facilities. The fee shall be based on.the size 
of the public water recreation facility. Fees collected pursuant to this section shall be deposited in 
the environmental health fund. 


History: Laws 2003, ch. 335, § 1; 2020, ch. 32, § 5. 
The 2020 amendment, effective May 20, 2020, re- 


"board", deleted "environmental improvement", and added 
the last sentence, 


moved provisions creating the water recreation facilities 
fund, and provided that fees collected from public water 
recreation facilities pursuant to this section shall be de- 
posited in the environmental health fund; and deleted for- 
mer Subsection A and subsection designation "B."; before 


Temporary provisions. — Laws 2020, ch. 32, § 7 pro- 
vided that on May 20, 2020, unexpended and unencum- 
bered balances in the food service sanitation fund, the 
liquid waste fund and the water recreation facilities fund 
shall be transferred to the environmental health fund. 


74-1-17. Nuclear workers assistance fund created. 


The "nuclear workers assistance fund" is created in the state treasury. The fund shall consist of 
money earned from investment of the fund and otherwise accruing to the fund and up to one-half 
of one percent of any award for an initial claim, including a claim for medical benefits, filed by the 
department on behalf of the claimants with the federal office of workers' compensation program, 
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under the federal Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
USC 7384 et seq., or up to five percent of any award after the department files objections to a rec- 
ommended destiaiant denying an award, which shall be transmitted to the state treasurer for credit 
to the nuclear workers assistance fund. Balances remaining in the fund at the end of a fiscal year 
shall remain in the fund and shall not revert to the general fund. The department shall administer 
the fund, and money in the fund is appropriated to the department for the purpose of the adminis- 
tration of a program to assist nuclear workers seeking claims under the federal Energy Employees 
Occupational Illness Compensation Program Act of 2000, 42 USC 7384 et seq. Money from the 
fund may be drawn on warrants of the secretary of finance and administration pursuant to vouch- 
ers signed by the secretary of environment or the secretary of environment's designee. 


History: Laws 2010, ch, 50, § 1. Emergency clauses, —, Laws 2010, ch. 50, §,2 con- 
} tained an.emergency clause and was approved March 8, 
2010. ) 
ARTICLE 2 
‘e@ @ 
Air Pollution 
Sec. : Sec, 
74-2-1.° Short title. . 74-2-8; Variances. 
74-2-2. Definitions. 74-2-9, Judicial review; administrative actions. 
74-2-3. Environmental improvement board. are 74-2-10, Emergency powers of the secretary and the di- 
74-2-4. Local authority. ~ | w rector. 
74-2- 5. Duties and powers; environmental improvement 74-2-11. Confidential information: 
board; local board. * 74-2-11.1. Limitations on regulations. 
74-2-5.1. Duties and powers of the department and the 74-2-12. Enforcement; compliance orders; field citations. 
local agency. 74-2-12.1, Civil penalty; representation of department or 
74-2-5.2. State’air pollution control agency; specific du- local authority; limitation of actions. 
ties and. powers of the department. 74-2-13:’ Inspection. 
74-2-5.3. Repealed. © — Ss a 74-2-14. Criminal penalties. 
74-2-6, Adoption of regulations; notice and hearings. 74-2-15. State’air quality permit fund. 
74-2-7. Permits; permit appeals to the environmental im- 74-2-15.1. Repealed. 
provement board or the local board; permit 74-2-16. Municipal or county air quality permit fund. 
fees, 74-2-17. Continuing effect of existing laws, rules and 
74-2-7,1. Local governing body authority; construction regulations. 
permits; electric generation facilities. 74-2-18 to 74-2-22. Repealed. 


74-2-1. Short title. | ts : 
Chapter 74, Article 2 NMSA 1978 may be cited as the "Air Quality Control Act". 


History: 1953 Comp., § 12-14-1, enacted by Laws '. are implemented. The common law, where inconsistent with 


1967, ch: 277, § 1; 1972, ch. 51, § 1;1989, ch.:278,.§ 1. this statutory scheme, must yield to the governing statute. 
Cross references. — For the Environmental Improve- ___, An individual may make a claim concerning the duty to 
ment Act, see Chapter 74, Article 1 NMSA 1978. ae’ protect the atmosphere, but such a claim must be raised 
For the Pollution Control Revenue Bond Act, see Chap- within the existing constitutional and statutory framework 
ter 3, Article 59 NMSA 1978. 9 and not alternatively through a separate cause of action, 
because a separate common law cause of action under the 

ANN OTATIONS public trust doctrine would circumvent and render a nul- 


Ware Martino tea nehititonal and statutory provi-— lity the process under the Air Quality Control Act that has 
sions have incorporated and implemented the com: established how competing interests are addressed and de- 
mon law public trust doctrine. — Section:21 of Article cisions are made regarding regulation of the atmosphere. 
XX of the New Mexico Constitution recognizes that.a public Sanders-Reed v. Martinez, 2015-NMCA-063. , 
trust duty exists for the protection of New Mexico’s natu- Where plaintiffs filed a ‘civil complaint against the 
_ ral resources, and it delegates the implementation of that ‘ State of New Mexico seeking a judgment declaring that 

specific duty to the legislature. The legislature has incor- the common law public trust doctrine imposes & duty on 
porated and implemented the common law. public trust the state to regulate greenhouse gas emissions in New 
doctrine with regard to the process a person must follow Mexico, that the state’s failure to devise a plan to miti- 
in asserting his or her rights to protect the atmosphere by gate the effects of climate change is a breach of the public 
enacting the Air Quality Control Act, Chapter 74, Article 2 trust duty, and that the state should be ordered to produce 
NMSA 1978, to address how protections for the atmosphere a plan for redressing and preventing the impairment to 
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the atmosphere caused by greenhouse gases, summary Am. Jur, 2d, A.L.R. and C.J.S. references. — 61A 
judgment in favor of the state was appropriate where the Am. Jur, 2d Pollution Control § 155 et seq. 

legislature has enacted a statutory framework to address Validity of regulation of smoke and other air pollution, 
how protections for the atmosphere are implemented, and + 78A.L,.R.2d 1305. 

the common law, where inconsistent with the statutory Liability insurance coverage for violations of antipollu- 
scheme, must yield to the governing statute. Sanders- tion laws, 87 A.L. R.4th 444, 

Reed v. Martinez, 2015-NMCA-063. : Control of interstate pollution under Clean Air Act as 

Comparison to Federal Clean Air Act. — New Mex- amended in 1977 (42 USCS §8§ 7401-7626), 82 A.L.R. Fed. 
ico's Air Quality Control Act is not generally more strin- 316, 
gent than the Federal Clean Air Act except in areas of air Application of air * quality modeling to decisionmaking 
pollution prevention not preempted by the Federal Clean under Clean Air Act (42 USCS 8§ 7401- 7626), 84 A.L.R. 
Air Act and not precluded by the limiting provisions in © Fed. 710. 
the Air Quality Control Act..1987.Op. Att'y Gen. No. 87-11. Standing of air pollution source to challenge Clean Air 

Application of state antipollution laws to indus- Act (42 USCS §§ 7401-7626) or its implementation, 85 
tries located on Indian land is valid, provided that A.L.R. Fed. 515. 
the operation of those laws neither impairs the proprie- Construction and application-of § 307(b)(1) of Clean Air 
tary interest of the Indian people in their lands nor limits Act (42 USCS § 7607(b)(1)) pertaining to judicial review 
the right of the tribe or pueblo to govern matters of tribal by courts of appeals, 86 A.L.R. Fed. 604. 
relations. The regulation of industrial discharges is not What constitutes modification of stationary source, 
a matter fundamental to tribal relations, and the state under § 111 (a)(3), (4) of Clean Air Act (42 USCS § 7411 
supervision of environmental pollution will not limit,’ in -(a)(3),.(4)), so as to subject source to Environmental Pro- 
any meaningful manner, the right of the several Indian tection Agency's new source performance standards, 94 
peoples to govern themselves. The extension of pollution ». A.L.R. Fed. 750. 
controls to industries located on Indian land will not af- * Award of costs and attorney's fees in judicial review of 
fect the ownership or control of the land. 1970 Op. Att'y administrative proceedings under § 307(f) of Clean Air Act 
Gen. No. 70-05. (42 USCA § 7607(f)), 146 A.L.R. Fed. 531. 

Law reviews. — For comment, "Delegation of Legis- Federal requirements for public participation in adop- 
lative Authority on the State Level; Environmental Pro- tion, submission, and approval of state implementation 
tection in.New Mexico: Public Service Co. of N.M. et al. plans and revisions pursuant to § 110 of Clean Air Act ‘ae 
v. N.M. Environmental Improvement Board," see 17 Nat. USCA § 7410), 151 A.L.R. Fed. 445. 

Resources J, 521 (1977). Decisions of Environmental Protection Agency (EPA) 

For note, "The 1977 Procedural Amendments to the approving or disapproving state implementation plans as 
Clean Air Act - Have They Made a Difference?," see. 24 interfering with primary role of states to determine how 
Nat. Resources J. 745 (1984). national ambient air quality standards should be met un- 

For note, "Judicial Review of Environmental Protec- der Clean Air Act (42 USCA §8§ 7401 et seq.), 151 A.L.R. 
tion Agency Rule Promulgation - Clean Air Act State Fed. 495... 

Implementation Plan Requirement - New Mexico EID v. Conformity requirements of § 176(c) of Clean Air Act, 42 
Thomas, 789 F.2d 825. (10th Cir. 1986)," see 27 Nat. Re- US.C.A. § 7506(c), 157 A.L.R. Fed. 217, 


sources J. 723 (1987). 39A C.J.S, Health and Environment § 130. 


74-2-2. Definitions. 


As used in the Air Quality Control Act: 

A. "air contaminant" means a substance, including any particulate matter, fly ash, dust, fumes, 
gas, mist, smoke, vapor, micro-organisms, radioactive material, any combination thereof or any 
decay or reaction product thereof; 

B. "air pollution" means the emission, except emission that occurs in nature, into the outdoor 
atmosphere of one or more air contaminants in quantities and of a duration that may with reason- 
able probability injure human health or animal or plant life or’as may unreasonably interfere with 
the public welfare, visibility or the reasonable use of property; 

C. "department" means the department of environment; ... 

D. . "director" means the administrative head of a local agency; 

E. "emission limitation" or "emission standard" means a requirement Feta Hay by the envi- 
ronmental improvement board or the local board, the department, the local authority or the local 
agency or pursuant to the federal act that limits the quantity, rate or concentration, or combina- 
tion thereof, of emissions of air contaminants on a continuous basis, including any requirements 
relating to the operation or maintenance of a source to assure continuous reduction; 

F. "federal: act" means the federal Clean Air Act, its subsequent amendments and SHESSEOR, 
provisions; 

G. "federal standard of performance" means a standard of pétformarice: emission limitation or' 
emission standard adopted pursuant to 42 U.S.C. Section 7411 or 7412; . 

H. "hazardous air pollutant" means an air contaminant that has been listed as a hazardous air 
pollutant pursuant to the federal act; 
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I.. "local agency" means the administrative agency established by a local sees vi pursuant to 
Paragraph (2) of Subsection A of Section 74-2-4 NMSA 1978; 

J. -"local authority" means any of the following political iibiilisidiwend of the state that have, by 
following the procedure set forth in Subsection A of Section 74-2-4 NMSA 1978, assumed jurisdic- 
tion for local administration and enforcement of the Air Quality Control Act: 

(1). a county that was a class A county as of January 1, 1980; or 

(2) amunicipality with a population greater than one hundred thousand located within a 
county that was a class A county as of January 1, 1980; 

K. "local board" means a mh at county or joint air caper control board created by a local 
authority, 

L. "mandatory class I area" means any of the faiehces areas in this state that were in. exis- 
tence on August 7, 1977: 

(1) national wilderness areas that exceed five thousand acres in size; and 

(2) national parks that exceed six thousand acres in size; 

M. "modification" means :a physical change in, or change in the method of operation of, a source 
that results in an increase in the potential ' emission rate of a regulated air contaminant emitted 
by the source or that results in the emission of a regulated air contaminant not previously emitted, 
but does not include: 

(1) a change in ownership of the source; 

(2) routine maintenance, repair or replacement; 

(3) installation of air pollution control equipment, and all related process equipment and 
materials necessary for its operation, undertaken for the purpose of complying with regulations 
adopted by. the environmental improvement board or the local board or pursuant to the federal 
act; or ; | 
(4) unless previously limited by enforceable permit conditions: 

(a) an increase in the ProHE HOR rate, if such increase does not exceed the operating 
design capacity of the source; 
(b) an increase in the hours of operation; or 
(c) use of an alternative fuel or raw material if, prior to January 6, 1975, the source 
was capable of accommodating such fuel or raw material or if use of an alternate fuel or raw mate- 
rial'is caused by a natural gas curtailment or emergency allocation or an other lack of supply of 
natural gas; 

N, "nonattainment area" means for an air contaminant an area that is designated "nonattain- 
ment" wath respect to that contaminant within the meaning of Section 107(d) of the federal act; 

O. "person" includes an individual, partnership, corporation, association, the state or political 
subdivision of the state and any agency, department or ALEGRE of the United States and 
any of their officers, agents or employees; 

P. "potential emission rate" means the emission rate of a source at its maximum capacity to 
emit a regulated air contaminant under its physical and operational design, provided any physical 
or operational limitation on the capacity of the source to emit.a regulated air contaminant, includ- 
ing air pollution control equipment and restrictions on hours of operation or on the type or amount 
of material combusted, stored or processed, shall be treated as part of its physical and operational 
design only if the limitation or the effect it would have on emissions is enforceable by the depart- 
ment or the local agency pursuant to the Air Quality Control Act or the federal act; 

Q. "regulated air contaminant" means an air contaminant, the emission or ambient concentra- 
tion of which is regulated pursuant to the Air Quality Control Act or the federal act; 

R. Secretary, means the secretary of environment; 

S. "significant deterioration" means an increase in the ambient concentrations ofa an air con- 
taminant above the levels allowed by the federal act or federal regulations for that air contami- 
nant i in the area within which the increase.occurs; 

T. "source" means a structure, building, equipment, facility, installation or operation that emits 
or mpey emit an air contaminant; 

U. "standard of performance" means a requirement of continuous emission reduction, includ- 
ing any requirement relating to operation or maintenance of a source to assure continuous emis- 
sion reduction; 
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Vivi . 


ENVIRONMENTAL IMPROVEMENT 


74-2-2 


"state implementation plan" means a plan submitted by New Mexico to the federal environ- 


mental protection agency pursuant to 42 U.S.C. Section 7410; and « 


W. 


"toxic air pollutant" means an air contaminant, except a hazardous air pollutant, classified 


by the environmental improvement board or the local werae as a toxic air pollutant. 


History: 1953 Comp., § 12- 142, enacted by Laws 
1967, ch. 277, § 2; 1970, ch. 58, § 1; 1971, ch. 277, § 20; 
1972, ch. 51, § 2; 1973, ch. $22, § 1; 1977, ch. 258, § 36; 
1979, ch. 393, § 1; 1981, ch. 373, §-1; 1983, ch. 34, $13 
1989, ch, 278, § 2; 1992, ch..20, § 1; 2001, ch. 133, § 1. 

Cross references. — For the definition of "class A 
county", see 4-44-1 NMSA 1978. 


— Where the city otedibua deristre environmental health 
department (KHD) issued an authority-to-construct per- 
mit to an oil company pursuant. to the New Mexico Air 
Quality Control Act (AQCA), 74-2-1 to 74-2-17 NMSA 
1978;:and where the Albuquerque-Bernalillo county 


~ air quality control board (board) upheld the EHD's is- 
_ suance of the permit, and where plaintiff appealed the 


For the federal Clean Air Act, see 42 U.S.C. § 7401 et 


seq. For Section 107 of that act, see 42 U.S.C. § 7407. 


The 2001 amendment, effective June 15, 2001, substi- . . 


tuted "listed" for "classified" in Subsection H; and rewrote 
Subsection P, which formerly read "potential emission 
rate' means the emission rate of a source at its maximum 
capacity in the absence.of air pollution control equipment 
that is not vital to production of the normal product of the 
source or to its normal operation;". 


The 1992 amendment, effective March 5, 1992, de- 


leted former Subsections C and D, defining "board" and 
"delayed compliance order"; rewrote former Subsection E 
and redesignated it as present Subsection C; redesignated 
former Subsection F' as present Subsection D, while sub- 
stituting therein "a local agency" for "the department"; 
redesignated former Subsection G.as present Subsection 
E, while inserting therein "environmental improvement 
board or the local" and "the local authority or the local 
agency"; deleted former Subsection H, defining "environ- 
mental improvement division"; rewrote former Subsection 
I and redesignated it as present Subsection F’; redesig- 
nated former Subsections J and K as present Subsections 
G and H; added present Subsections I, J and K; inserted 
"environmental improvement board or the local" in Sub- 
section M(3); rewrote Subsection N; added present Sub- 


board's order, claiming that EHD and the board each 
failed to apply a "reasonable probability of injury", 


standard when evaluating the permit, the board did 


not err in upholding EHD's issuance of the authority- 
to-construct permit, because 74-2-7 NMSA 1978 directs 
EHD and the board*to determine whether local, state, 
and federal air pollution standards or federal regula- 
tions have been violated, but does not impose on EHD 
or the board a requirement to independently apply the 
reasonable probability of injury standard when consid- 
ering whether to grant a permit. Southwest Organizing 
Project v. Albuquerque-Bernalillo Cnty. Air Quality Con- 
trol Bd., 2021-NMCA-005. 

Requirement to consider community testimony . 
met during permitting process. — Where the city of 


_ Albuquerque environmental health department (EHD) 


section R; redesignated former Subsections R through U : 


as present Subsections S through V; added Subsection W; 
and made minor stylistic changes throughout the section. 


ANNOTATIONS 


Board may not expand definition of "air pollu- 
tion" from "reasonable probability" of injury to health 
to a mere showing that condition "tends to cause harm." 
Duke City Lumber Co. v. N.M. Envtl. Improvement Bd., 
1984-NMSC-042, 101 N.M. 291, 681 P.2d 717. 

Air Quality Standards' margin of safety does 
not contemplate excursions beyond legal limits. 
— Petitioner's argument that Congress, by allowing an 
adequate margin of safety, not only contemplated but: 
countenanced occasional excursions beyond the limits of 
the National Ambient Air Quality Standards is meritless 
since it is clear that the margin of safety protects against 
effects which have ‘not yet been uncovered by research or 
whose medical significance is a matter of disagreement, 
Duke City Lumber Co. v. N.M. Envtl. Improvement Bd., 
1984-NMCA-058, 102 N.M. 8, 690 P.2d 451. 


Board may rely on division’ s modeling results to: 


deny variance application. — The environmental im- 
provement board may rely on the environmental improve- 
ment division's modeling results, showing particulate con- 
centrations in excess of the legal limit, in arriving at its 
decision to deny a lumber company's application for a vari- 
ance from air quality control regulations. Duke City Lum- 
ber Co. v. N.M, Envtl. Improvement Bd., 1984-NMCA-058, 
102 N.M. 8, 690 P.2d 451. 

Application of reasonable probability of injury 
standard not required during permitting process. 


issued an ‘authority-to-construct permit to an oil com- 
pany pursuant to the New Mexico Air Quality Control. 
Act (AQCA), 74-2-1.to 74-2-17 NMSA. 1978, and where 
the Albuquerque-Bernalillo county air quality control 
board (board) upheld the EHD's issuance of the permit, 
and where plaintiff appealed the board's order, claim- 
ing that EHD, during the application process, and the 
board, at the later adjudicatory hearing, were required 
to consider community testimony regarding the oil com- 
pany's effect on local iresident quality of life, the board 
did not err in upholding EHD's issuance of the authority-, 
to-construct permit, because EHD, during the initial ap- 
plication process, met the public comment requirement 
by holding a public information hearing, accepting pu- 
bic testimony about concerns for quality of life, and ad- 
dressing written comments submitted before and during 
the hearing, and the board, during the hearings follow- 
ing the petition of EHD's decision to grant the permit, 
similarly permitted public testimony. EHD and the board, 
however, were not required to specifically address pub- 
lic testimony regarding quality of life issues in resolving 
the permit application. Southwest Organizing Project v. 
Albuquerque-Bernalillo. Cnty. Air Quality Control Bd., 


_ 2021-NMCA-005. 
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Public nuisance laws deemed alternative means 
of enforcement. — Where air quality standards or regu- 
lations have not been established as to what constitutes 
"air pollution" and thus no violation of this article or regu- 
lations and standards is apparent, New Mexico's public 
nuisance law may provide an alternative means for the 
environmental improvement division to abate noxious 
odors. 1978 Op. Att'y Gen. No, 78-12., 

Law reviews. — For comment, "Delegation of Legis: 
lative Authority on the State Level; Environmental Pro- 
tection in New Mexico: Public Service Co. of New Mexico 
et al. v. New Mexico Environmental Improvement Board, : 
see 17 Nat. Resources J. 521 (1977). 

For article, "Substantial Evidence Reconsidered: The 
Post-Duke City Difficulties and Some, Suggestions for 
Their Resolution," see 18 N.M.L. Rev. 525 (1988). 
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74-2-3. Environmental improvement board. 


A. In taking any action under the Air Quality Control Act, a majority of the environmental 
improvement board constitutes a quorum, but any action, order or decision of the environmental 
improvement board requires the concurrence of three members present at a meeting. 

B. Except as provided in the Air Quality Control Act, the jurisdiction of the environmental im- 
provement board extends to all areas of the state except within the boundaries of a local authority. 


History: 1953 Comp., § 12-14-3, enacted by Laws 
1967, ch. 277, § 3; 1970, ch. 58, § 2; 1971, ch. 277, § 21; 
1978, ch. 322, § 2; 1992, ch, 20, § 2. 

Cross references. — For the definition of "board," "de- 
partment" and "director", see '74-2-2 NMSA 1978. 

For the definition of "A class county", see 4-44-1 NMSA 
1978. 

' For exemption of environmental improvement: board 
fom authority of secretary of environment, see 9-7A-12 
NMSA 1978. 

‘The 1992 amendment, effective March 5, 1992, sub- 
stituted the present section catchline for "State air pol- 
lution control agency"; deleted the former first sentence 
of Subsection A, defining the environmental improvement 
board; rewrote the former’second paragraph of Subsection 
A and designated it as present Subsection B; and deleted 
former Subsection B, relating to duties of the director.of 
the department. | 


ANNOTATIONS 


Air pollution controlled by subjecting entire state 
to regulatory authority. — Under this article, air pol- 
lution throughout the state is controlled by subjecting ev- 
ery area of the state to the regulatory authority of some 
board: either the environmental improvement board or 
a board created in accordance with 74-2-4 NMSA 1978. 
1982 Op. Att'y Gen. No. 82-07. 

Responsibility for enforcing act. — Enforcement 
of New Mexico regulations and standards more stringent 


74-2-4. Local authority. 


than, or in addition to, the federal standards and regu- 
lations is the state's responsibility; the environmental 
improvement board has state-wide responsibility for en- 
forcing this article, but the Albuquerque-Bernalillo county 
air quality control board has this responsibility in the 
Albuquerque- Bernalillo county area. 1987 Op..Att'y Gen. 
ING, Oita 

Requiring use of oxygenated fuels. — The envi- 
ronmental improvement board and/or the Albuquerque- 
Bernalillo county air quality control board may require 
the use of oxygenated fuels without violating the consti- 
tutional prohibition against interference with interstate 
commerce, but may only do so if that requirement is con- 
tained in the state's implementation plan. 1987 Op. Att'y 
Gen. No. 87-11. 

Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N,M.L. Rev. 105 
(1973). 

For comment, "Delegation of Legislative Authority on 
the State Level; Environmental Protection in N.M.: Public 
Service Co. of N.M. et al. v, N.M,, Environmental Improve- 
ment Board," see 17 Nat. Resources J, 521 (1977). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur. 2d Pollution Control § 150 et seq. 

Orders or penalties against state or its officials for fail- 
ure to comply with regulations directing state to regulate 
pollution-creating activities of private parties, under § 113 
of Clean Air Act (42 U.S.C.S. § 1857c-8), 31 A.L.R. Fed. 79. 

389A C.J.S, Health and Environment.§ 180. 


A. A county or municipality meeting the qualifications set forth in Paragraph (1) or (2) of Sub- 
section J of Section 74-2-2 NMSA 1978 may assume jurisdiction as a local authority by adopting 
an ordinance providing for the local administration and enforcement of the Air Quality Control 


Act. The ordinance shall: 


(1) create a local board to perform, within the boundaries of the local authority, those 
functions delegated to the environmental improvement board under the Air Quality Control Act, 
except any functions reserved exclusively for the environmental improvement board; 

(2) ‘create a local agency to administer and enforce the provisions of the Air Quality Con- 


trol Act within the boundaries of the local authority that shall, within the boundaries of the local 
authority, perform all of the duties required of the department and exert all'of the powers granted 
to the department, except for those duties and powers reserved exclusively for the department; 
and 

(8) provide for the appointment of a director who shall perform for the local authority the 
same duties as required of the secretary under the Air Quality Contgo Act, except the duties oad 
powers reserved exclusively for the secretary. 

B. At least a majority of the members of a local board shall be individuals who represent the 
public interest and do not derive any significant portion of their income from persons subject to or 
who appear before the local board on issues related to the federal act or the Air Quality Control 
Act. . 

C. Prior to adopting any ordinance regulating air pollution, public hearings and consultations 
shall be held as directed by the local authority adopting the ordinance. The provisions of any 
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ordinance shall be consistent with the substantive provisions of the Air Quality Control Act and 
shall provide for standards and regulations not lower than those required by regulations adopted 
by the environmental improvement board. 

D. Notwithstanding the provisions of Subsection A of this section, the eaviponmsehtar’ improve- 
ment board and the secretary shall retain jurisdiction and control for the administration and 
enforcement of the Air Quality Control Act as determined in that act with respect to any act or 
failure to act, governmental or proprietary, of any local authority that causes or contributes to air 
pollution, including proceeding against a local authority as provided in Section 74-2-12 NMSA 
1978.'"Failure to act", as used in this section, includes failure to act against any person violating 
the applicable ordinance or regulation adopted pursuant thereto. 

E. Any local authority that is located within a transportation-related pollubars wii napa 
area or maintenance area may provide for a vehicle emission inspection and maintenance pro- 
gram for vehicles registered at an address within the jurisdiction of the local authority and under 
twenty-six thousand pounds gross vehicle weight rating powered by an internal combustion en- 
gine, which program shall be at least as stringent as that required under the federal act or under 
federal air quality standards. Any two or more local authorities may adopt, identical rules and 
regulations necessary to implement the vehicle emission inspection and maintenance program, 
including examining the alternatives of public or private operation of the program. 

F. Any local authority that has implemented a vehicle emission inspection and maintenance 
program may extend the enforcement of that program by entering into joint powers agreements 
with any municipality or county within the designated airshed or with the department: 

G, No tax shall be imposed to fund any vehicle emission inspection and maintenance program 
until the local authority has submitted the question of imposition of a tax to the registered voters 
of the local authority and those registered voters have approved the imposition of the tax. 

H. A local authority having a vehicle emission inspection and maintenance program shall con- 
duct the vehicle emission inspection and maintenance program through a decentralized privately 
owned and operated system unless air quality emissions result in automatic implementation of 
another type of program under the terms of a contingency plan required and approved by the 
United States environmental protection agency. The local apanar ity shall set the emission inspec- 
tion fee by ordinance. 

I. A local authority having a vehicle emission inspection and maintenance program is sutiies 
rized to adopt rules, regulations and guidelines governing the establishment of private vehicle 
- emission inspection and maintenance stations. No private vehicle emission inspection and main- 
tenance station shall test vehicles unless the station possesses a valid permit issued by the local 
agency. Permit fees shall be determined by ordinance of the local authority and shall not exceed 
two hundred dollars ($200) per year per station. Additionally, a local authority may charge a per- 
mit fee of up to thirty-five dollars ($35.00) per year for each vehicle emissions mechanic and for 
each vehicle emissions inspector. The imposition of permit fees does not require a vote of the regis- 
tered voters of the local authority. 

J. Before a local authority adopts, an ordinance that is more . stringent than the federal act or 
applicable federal regulations, or that applies to sources not subject to regulation pursuant to the 
federal act or regulations, the local authority shall make a determination, based on substantial 
evidence and after notice and public hearing, that the proposed ordinance will be more protective 
of public health and the environment. ) Rete 


History: 1953 Comp., § 12-14-4, enacted by Laws The 2021 amendment, effective July 1, 2021, required 
1967, ch. 277, § 4; 1970, ch. 58, § 3; 1971, ch. 277, § 22; © that a local authority's decision to adopt an ordinance reg- 
1973, ch. 322, § 3; 1981, ch. 373, § 2; 1985, ch. 95, § 1; ulating air pollution that is more stringent than the fed- 
1988, ch. 128, § 1; 1989, ch. 278, § 3; 1990, ch. 31, § 2; eral act or applicable federal. regulations, or that applies 
1992, ch. 20, § 3; 1994, ch. 131, § 1; 1995, ch. 128, § 1; to sources not subject to regulation pursuant to the fed- 
2021, ch. 138, §1. eral act or regulations, be based on substantial evidence 

Crosa referendes: — For definition of "class A county," after notice and public hearing, and clarified: provisions 
see 4-44-1 NMSA 1978. ; of the section; in Subsection E, after "maintenance pro- 

For the meaning of "federal act", see Paragraph F of 74- gram for vehicles", added "registered at an address within 
2-2 NMSA 1978 and notes thereto. the jurisdiction of the local authority and", after "gross 

824 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


- 74-2-5 AIR POLLUTION 74-2-5 


vehicle weight”, added: "rating", and) after "program shall 
be", deleted "no more" and. added "at least as"; and added 
Subsection mo 

For the meaning of "federal act", see Paragraph F of 74- 
2-2 NMSA 1978. and notes thereto. - 


The 1995 amendment, effective June 16, 1995, in- 4 


serted "or maintenance area" in the first sentence in Sub- 
section E, and deleted "contiguous" preceding Aegparneo- 
ity" in Subsection FE. 

The 1994 amendment, effective May 18, 1994, rewrote 


Subsection H, which read: "No vehicle emission inspection 


fee may be imposed by a local authority that exceeds two 
dollars ($2.00) for each vehicle subject to an emission in- 
spection and maintenance program. The above fee limi- 
tation shall not limit any charges for vehicle inspections 
bya private vehicle emission inspection and maintenance 
station." 

The 1992 amendment, effective March 5, 1992, re- 
wrote this section to the extent that a detailed comparison 
would be > ere 


“ANNOTATIONS 


Localities may impose criminal penalties for vio- 
lations of act. — This article does not expressly deny to 
counties and municipalities the power to impose 


penalties for violations of the act, thus such penalties are _ 


valid under N.M. Const., art. X, § 6. Chapman v. Luna, 
1984-NMSC-029, 101 N.M. 59, 678 P.2d 687, cert. denied, 
474 US. 947, 106 S. Ct. 345, 88 L, Ed. 2d 292 (1985). 

State has primary responsibility for assuring 
compliance with the air quality within the state and 
where a city or county assumes authority for all air qual- 
ity programs within a region, the state retains responsi- 
bility to act if the city or county cannot or does not act and 
the state may be sanctioned for failing to assure compli- 
ance of the air quality within the region under the Clean 
Air Act. N.M. Envtl. Improvement Div. v. Thomas, 789 F.2d 
825 (10th Cir. 1986). 


Adoption of environmental justice principles. — 
The Albuquerque-Bernalillo county air quality control 
board has the authority to promulgate regulations that 
incorporate environmental justice principles, which pro- 
vide that a government agency should notify the public, 
and factor in public testimony regarding a company’s en- 
vironmental impact on the community, particularly in a 
minority or impoverished community, prior to issuing a 
permit to that)company, and to adopt directives requir- 
ing that environmental justice principles be incorporated 
into staff work, but those directives do not have a binding 
effect on the parties in the oe process. 2008 Op. 
Att'y Gen. No; 08-03. 

Air pollution controlled by subjecting entire state 
to regulatory authority. — Under this article, air pol- 
lution throughout the state is controlled by subjecting ev- 
ery area of the state to the regulatory authority of some 
board: either:the environmental improvement board or a 
board created in accordance with this section. 1982 Op. 
Att'y Gen. No. 82-07. 

Municipality not exempt from regulations ad- 
opted by county board. — Section 4-37-2 NMSA 1978 
does not exempt a municipality from regulations adopted 
by a county air quality control board which has the au- 


,thority to adopt regulations to prevent or abate air pollu- 


tion within the geographic boundaries of that county. 1982 
Op. Att'y Gen. No. 82-07. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur: 2d Pollution Control § 150-et seq. 

What are “land-use and transportation controls" which 
may be imposed, under § 100(a)(2)(B) of Clean Air Act of 
1970 (42 US.C.S. § 7405), to insure maintenance of na- 
tional primary ambient air quality standards, 30 A.L.R. 
Fed; 156. j 

Federal requirements for public participation in adop- 
tion, submission, and approval of state implementation 
plans and revisions pursuant to § 110 of Clean Air Act (42 
USCA § 7410), 151 A.L.R. Fed. 445. 

39A C.J.S. Health and Environment § 130. 


74-2-5. Duties and powers; imams 2 improvement board; local 


board. | 


A. The rentatacet) ey pogo board or the local board shall prevent or abate air pollu- 


tion. 


B. The Say neneratal improvement board or the local board shall: 
(1) » adopt, promulgate, publish, amend and repeal rules and standards consistent with the 
Air Quality Control Act.to attain and maintain national ambient air quality standards and pre- 


vent or abate air pollution, including: 


(a) rules prescribing air standards within the geographic area of the Sniirinfiental 
improvement board's jurisdiction or the local board's jurisdiction or any part thereof; and 
(b) standards of performance that limit carbon dioxide emissions to no more than one 


thousand one hundred pounds per megawatt-hour on and after January 1, 2023 for a new or exist- 
ing source thats an electric generating facility with an original installed capacity exceeding three 
hundred megawatts and that uses coal as a fuel source; and 
(2) adopt a plan for the regulation, control, prevention or abatement of air pollution, rec- 
ognizing the differences, needs, requirements and conditions within the geographic area of the en- 
vironmental improvement board's jurisdiction or the local board's jurisdiction or any part thereof. 
C. Ifthe environmental improvement board or the local board determines that emissions from 
sources within the environmental improvement board's jurisdiction or the local board's jurisdiction 
cause or contribute to.ozone concentrations in excess of ninety-five percent of the primary national 
ambient air quality standard for ozone promulgated pursuant to the federal act, the environmen- 
tal improvement board or the local board shall adopt a plan, including rules, to control emissions 
of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance 
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of the standard. Rules adopted pursuant to this subsection shall be limited to sources of emissions 
within the area of the state where the ozone concentrations exceed ninety-five percent of the pri- 
mary national ambient air quality standard. 

D. | Rules adopted by the environmental improvement board or the local iiomieh may: 

(1) include rules to protect visibility in mandatory class I areas to prevent significant dete- 
rioration of air quality and to achieve national ambient air quality standards in nonattainment ar- 
eas; provided that the rules shall be at least as stringent as required by the federal act and federal 
regulations pertaining to visibility protection in mandatory class | areas, pertaining to prevention 
of significant deterioration and pertaining to nonattainment areas; 

(2) prescribe standards of performance for sources and emission standards for hazardous: 
air pollutants that shall be at least as stringent as required by federal standards of performance; 

(3) include rules governing emissions from solid waste incinerators that shall be.at least 
as stringent as any applicable federal emission limitations; soided 

(4) include rules requiring the installation of control technology for mercury emissions 
that removes the greater of what is achievable with best available control technology or ninety 
percent of the:mercury from the input: fuel for all coal-fired power plants, except for coal-fired 
power plants constructed and generating electric power and energy before July: 1, 2007; 

(5) require notice to the department or the local agency,of the intent to introduce or,permit 
the introduction of an air contaminant into the air within the geographical area of the environ: 
mental improvement board's jurisdiction or the local board's jurisdiction; and 

(6) require any person emitting any air contaminant to: 

(a) . install, use and maintain emission monitoring devices; 
(b)’ sample emissions in accordance with methods and at locations a eet aad as 
may be prescribed by the environmental improvement board or the local board; 
(c) establish and maintain records of the nature and amount of emissions; 
(d) submit reports regarding the nature and amounts of emissions and the perfor- 
mance of emission control devices; and 
(e) provide any other reasonable information relating to the emission of air contami- 
nants. 
E. Any rule adopted pursuant to this section shall be at least as ee as federal law, if any, 
relating to control of motor vehicle emissions. 
F. In making its rules, the environmental improvement board or the local board shall give 
weight it deems appropriate to all facts and circumstances, including: 

(1) character and degree of injury to or interference with health, welfare, visibility and 
property; 

(2) the public interest, ineuding the past and economic value of the sources and subjects 
of air contaminants; and | 

(3) technical practicability and economic*reasonableness of shecdtiei tir or eliminating air 
contaminants from the sources involved and previous experience with equipment and methods 
available to control the air contaminants involved. 

G. Before the: environmental improvement board or local board adopts a rule that is more 
stringent than the federal act or federal regulations, or that applies to sources not subject to regu- 
lation pursuant to the federal:act or regulations, the environmental improvement board or local 
board shall make a determination, based on substantial evidence and after notice and public hear- 
ing; that the proposed rule will be more protective of public health andthe environment. 


History: 1953 Comp., § 12-14-5, enacted by Laws concentrations in excess of ninety-five percent of the pri- 


1967, ch. 277, § 5; 1970, ch. 58, § 4; 1972, ch. 51, § 3; mary national ambient air quality standard for ozone pro- 
1979, ch. 393, § 2; 1981, ch. 373, § 3; 1983, ch. 34, § 2; ~~ mulgated pursuant to the federal act, the environmental 
1987, ch. 293, § 1; 1990, ch. 99, § 66; 1992, ch. 20, § 4; improvement board or the local board must adopt a plan 
2007, ch. 1438, § 1; 2019, ch. 65; § 36; 2021, ch. 138, § 2. ~ to control emissions of oxides of nitrogen and volatile or- 

Cross references. — For definitions of "board" and ganic compounds to provide for attainment and mainte-, 
"federal act," see 74-2-2 NMSA 1978. nance of the standard, and removed provisions prohibit- 

The 2021 amendment, effective July 1, 2021, pro- ing the environmental improvement board and the local 
vided that if there is a determination that emissions from board from adopting certain types of state air quality 
sources within the environmental improvement board's regulations and standards more stringent than federal, 
or local board's jurisdiction cause or contribute to ozone’ —_—srreguiations and standards; added new Subsection C and 
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redesignated former Subsections C through E as Subsec- 
tion D through F, respectively; in Subsection D, Paragraph 
D(1), after "shall be", deleted "no more stringent than 
but", and deleted Subparagraph D(1)(b), Paragraph D(2), 
after "hazardous air pollutants that", deleted "except as 
provided in this subsection and in Subparagraph (b) of 
Paragraph (1) of Subsection B of this section", after "shall 
be", deleted "no more stringent than but", and deleted for- 
mer Subparagraph.D(2)(b), in Paragraph D(3), after "as 
stringent as", deleted "and may be more stringent than"; 
in Subsection E, after "this section shall be", deleted "con- 
sistent with" and added "at least as stringent as"; and 
added Subsection G. 

The 2019 amendment, effective June 14, 2019, re- 
quired the environmental improvement board to pro- 
mulgate rules and standards of performance that limit 
carbon dioxide emissions to no more than 1,100 lbs. per 
megawatt-hour on and after January 1, 2023 for elec- 
tric facilities with an original installed capacity exceed- 
ing 300 megawatts and that uses coal as a fuel source; 
in Subsection B, Paragraph B(1), after "repeal", deleted 
"regulations" and added "rules and standards", added new 
subparagraph designation "(a)", in Subparagraph B(1) 
(a), added "rules", and added Subparagraph B(1)(b); and 
in Subsection C, replaced "regulations" with "rules", and 
in Paragraph C(2), after "as provided in this subsection", 
added "and in Subparagraph (b) of Paragraph (1) of Sub- 
section B of this section". 

The 2007 amendment, effective June 15, 2007, added 
Paragraph (4) of Subsection C providing the installation 
of control technology for mercury emissions for coal power 
plants other than those generating energy before July 1, 
2007. 

The 1992 amendment, effective March 5, 1992, substi- 
tuted the present section catchline for "Duties and powers 
of board"; inserted "environmental improvement board" in 
Subsection A, rewrote the provisions of former Subsection 
B and redesignated them as present Subsections B, C, and 
D; and deleted former Subsections C, D, and E, relating to 
notice of intent to introduce air contaminants, compacts 
with other states, and installation of monitoring devices, 
samples, records, and reports respectively. 


ANNOTATIONS 


Board's authority limited to pollution control. 
— Administrative bodies are the creatures of statutes, 
and as such they have no common-law or inherent pow- 
ers and can act only as to those matters which are within 
the scope of the authority delegated to them. The legisla- 
tive mandate under this article is that the board should 
prevent or abate air pollution, and although the authority 
granted to an administrative agency should be construed 
so as to permit the fullest accomplishment of the legisla- 


AIR POLLUTION 


tive intent or policy, such an approach to construction does. » 


not warrant allowing an administrative agency to amend 
or enlarge its authority under the guise of making rules 
and regulations. Public Serv, Co. v. N.M. Envtl. Improve- 
ment Bd., 1976-NMCA-039, 89 N.M. 223, 549 P.2d 638. 

No, authority to plan industrial development. — 
There is nothing in the board's mandate that gives it the 
authority to plan for the industrial development of any 
area in the state; although the standards and regulations 
promulgated by the board, will have an impact on the in- 
dustrial development of the area, such an impact should 
be as a consequence, not by design. Public Serv. Co, v. N.M. 
Envtl. Improvement Bd., 1976-NMCA-039, 89 N.M, 223, 
549 P.2d 638. 

No authority to require more restrictive stan- 
dards than federal regulations. — There is no author- 
ity given to the board to promulgate regulations more re- 


strictive than those under federal law in order for New | 


Mexico to regain control over its air. Public Serv. Co. v. 
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N.M. Envtl. Improvement Bd., 1976-NMCA-039, 89 N.M. 
223, 549 P.2d 638. 

Board's regulation following federal require- 
ments not automatically illegal. — The board's adop- 
tion of a regulation which adheres to federal requirements 
does not create the automatic conclusion that it has ig- 
nored its obligations under state law. Kennecott Copper 
Corp. v. N.M. Envtl. Improvement Bd.,1980-NMCA-007, 
94 N.M. 610, 614 P.2d 22, cert. denied, 94 N.M. 675, 615 
P.2d 992. 

Substantial evidence required to support regula- 
tions. — There is no substantial evidence in the record 
to support one of the board's final reasons for adopting 
amended regulations as to sulfur dioxide emissions, 
namely, because of their effects on visibility, since by defi- 
nition sulfur dioxide in a gaseous form is a heavy color- 
less nonflammable gas of pungent suffocating odor, and 
whether sulfur dioxide emissions can or do combine with 
other elements in the atmosphere to produce a visible gas, 
or whatever, is not shown in the record. Public Serv. Co. v, 
N.M. Envtl. Improvement Bd., 1976-NMCA-039, 89 N.M. 
223, 549 P.2d 638. 

Substantial evidence not required for every par- 
ticular. — Regulations adopted by a board, pursuant to 
this section after substantial compliance with the public 
hearing requirements, need not be supported by substan- 
tial evidence in every material portion thereof. Wylie Bros. 
Contracting Co. v. Albuquerque-Bernalillo Cnty. Air Qual- 
ity Control Bd., 1969-NMCA-089, 80 N.M..633, 459 P.2d 
159; : 

Board bound by its standard.'— The board, in 
promulgating an ambient air quality standard, estab- 
lishes the criterion for determining what concentration 
or quantity of sulfur dioxide in.the specified time peri- 


-ods-constitutes air pollution; it makes the judgment that 


concentrations over the quantity prescribed would injure 
health, interfere with visibility-and adversely affect the 
public welfare. Having set the standard, it is bound by it, 
the same as anyone else, Public Serv. Co. v. N.M. Envil. 
Improvement Bd., 1976-NMCA-039, 89 N.M, 223, 549 P.2d 
638. 

Modification authorized to prevent pollution. — 
The board has the continuing authority to change the am- 
bient air quality standard for sulfur dioxide after proper 
notice. and hearing and to adopt regulations to implement 
or explain it, but it may not set.a new standard or adopt 
regulations implementing or explaining it for any reason 
other than to prevent or abate air pollution. Public Serv. 
Co. v. N.M. Envil. Improvement Bd., 1976-NMCA-039, 89 
N.M. 223, 549 P.2d 638. 

Board obligated to amend standards to comply 
with federal requirements. — When New Mexico stan- 
dards are amended and thus made more stringent in or- 
der to comply with federal requirements, the board is do- 
ing no more than it is obliged to do by its mandate under 
the federal Clean Air Act. Kennecott Copper Corp. v. N.M. 
Envtl. Improvement Bd., 1980-NMCA-007, 94 N.M. 610, 


,614 P.2d 22, cert. denied, 94 N.M. 675, 615 P.2d 992. 


Application of reasonable probability of injury 
standard not required during permitting process. 
— Where the city of Albuquerque environmental health 
department (EHD) issued an authority-to-construct per- 
mit to an oil company pursuant to the New Mexico Air 
Quality Control Act (AQCA), 74-2-1 to 74-2-17 NMSA 
1978, and where the Albuquerque-Bernalillo county. air 
quality control board (board) upheld the EHD's issuance 
of the permit, and where plaintiff appealed the board's 
order, claiming that EHD and the board each failed to 
apply a "reasonable probability of injury" standard when 
evaluating the permit, the board did not err in uphold- 
ing EHD's issuance of the authority-to-construct permit, 
because 74-2-7 NMSA 1978 directs EHD and the board to 
determine whether local, state, and federal air pollution 
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standards or federal regulations have been violated, but by the board if there is substantial evidence in the ‘re- 


does not impose on EHD or the board a requirement to cord of a present’ or reasonably anticipated future need 
independently apply the reasonable probability of injury for a stricter regulation in order to prevent air pollution. 
standard when considering whether to grant a permit. in excess of the standard. Thus, ifthe board can>demon- 
Southwest: Organizing \Project v. Albuquerque-Bernalillo strate that reasonably anticipated future growth in the 
Cnty. Air Quality Control Bd., 2021-NMCA-005. area will; as a factual matter, result in pollution emissions 
Requirement to consider community testimony which exceed present ambient air standards, the board 
met during permitting process. — Where the city of may enact stricter regulations for both existing and pro- 
Albuquerque’ environmental health department (EHD) posed sources, The board may act to prevent or abate air 
issued an authority-to-construct permit to an oil com- pollution when presented with persuasive evidence that 
pany pursuant to:the New Mexico Air Quality Control emission sources are growing in number and that the to- 
Act (AQCA), 742-1 to 74-2-17 NMSA 1978, and where the tality of new and existing emissions will, if left at pres- 
Albuquerque-Bernalillo county ‘air quality control board ently regulated rates, exceed the ambient air yee = 
(board) upheld the EHD's issuance of the: permit, and dard. 1977 Op. Att'y Gen. No. 77-15) 
where plaintiff appealed the board's order, claiming that Law reviews. — For comment, "Delegation of homie 
EHD, during the application process, and the board, at the lative Authority on the State Level; Environmental Pro- 
later adjudicatory hearing, were required to consider com- tection in New Mexico: Public Service Co. of New Mexico 
munity testimony regarding the oil company's effect on lo- etal, v. New Mexico Environmental Improvement Bosya Mi 
cal resident quality of life, the board did not err in uphold- see 17 Nat. Resources J,521 (1977). 
ing EHD's issuance of the authority-to-construct permit, Am, Jur. 2d, A.L.R. and C.J.S. references. — 61A 
because EHD, during the initial application process, met Am. Jur, 2d Pollution Control § 150:et'seq. 
the public comment requirement by holding a public in- ‘Validity of regulation of smoke and other air polbesttoss:' 
formation hearing, accepting pubic testimony about con- 78 A.L.R.2d 1305. 
cerns for quality of life; and addressing written comments Air pollution control: wiidity df legislation permitting 
submitted before and during the hearing, and the board, administrative agency to fix permissible standards of pol- 
during the hearings following the petition of EHD's deci- lutant emission, '48 A.L.R.3d 326. 
sion to grant the permit, similarly permitted public testi- Validity of state and local air pollution administrative 
mony. EHD and the board, however, were not required to rules, 74 A.L.R.4th 566. 
specifically: address public testimony regarding quality of Construction and application of predimption Beéiond (8§ 
life issues in resolving the permit application. Southwest 208, 210(c)(4)) of Clean Air Act (42 U.S.C.S. §§ 1857f-6a, 
Organizing Project v. Albuquerque-Bernalillo Cnty. Air 1857f-6e(c)(4)), 18 A.L\R. Fed. 971. 
Quality Control Bd., 2021-NMCA-005, What are "land-use and transportation controls" which 
Responsibility for enforcing act. — Enforcement may be imposed, under § 100(a)(2)(B) of Clean Air Act of 
of New Mexico regulations and standards more stringent 1970 (42 U.S.C.S. § 1857c-5(a)(2)(B)), to insure mainte- 
than, or in addition to, the federal standards and regu- nance of national primary ambient air quality standards, 
lations is’ the ‘state's responsibility; the environmental 30 A:L.R. Fed. 156. 
improvement board has state-wide responsibility for en- Construction, applicability and effect of § 304 of Clean 
forcing this article, but the Albuquerque-Bernalillo county Air Amendments of 1970 (42 U.S.C.S. § 1857h-2) in -ac- 
air quality control board has this responsibility in the tions' against ‘alleged violators; 37 A.L.R. Fed. 320, 85. 
Albuquerque-Bernalillo county area. 1987 Op. Att'y Gen. A.L.R. Fed, 118: 
No. 87-11. Clean Air Act implementation plans for nonattainment 
Requiring use of oxygenated fuels. — The envi- areas, 90 A.L.R. Fed.:481. 
ronmental improvement board and/or the Albuquerque- Decisions of Environmental Protection Agency (EPA) 
Bernalillo county air quality control board may require approving or disapproving state implementation plans as 
the use of oxygenated fuels without violating the‘consti- interfering with primary role of states to determine how 
tutional prohibition against interference with interstate national.ambient air quality standards should be met un- 
commerce, but may only do so if that requirement is con- der Clean Air Act (42 USCA §§. 7401 et seq.), 151 A.L.R. 
tained in the state's implementation plan. 1987 Op. Att'y Fed, 495. 
Gen. No. 87-11. 39A C.J.S. Health and Environment § 130. 


Upon showing of present or future need for new 
standard. — New emission regulations may be adopted 


74-2-5,1. Duties and powers of the department and the local agency. 


The department and the local agency for their respective jurisdictions shall: 

A. develop facts and make investigations and studies consistent with the Air Quality Control 
Act and, as required for enforcement of that act, enter at all reasonable times in oriupon any private 
or public property, except, private residences, that the department or the local agency has reason- 
able cause to believe is or will become a source contributing to air pollution and require the produc- 
tion of information relating to emissions that cause or contribute to air pollution. The results of any 
such investigations shall be reduced to writing if any enforcement action is contemplated, and a 
copy shall be furnished to the owner or occupants of the premises before the action is filed; 

B. institute legal proceedings to compel compliance with the Air Quality Control Act or any 
regulation of the environmental improvement board or the local board; 

C. encourage and make every reasonable effort to obtain voluntary cooperation by, pr owner 
or occupants to preserve, restore or improve air purity; 
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D. consult with any person proposing to construct, install or otherwise acquire an air contami- 
nant source, device, system or control mechanism concerning the efficiency of the device, system 
or mechanism or the air pollution problem that may be related to the source, device, system or 
mechanism; provided that consultation shall not relieve any person from compliance with the Air 
Quality Control Act, regulations in force pursuant to that act or any other provision of law; 

EK. ‘establish a small business stationary source technical and environmental compliance assis- 
tance program, consistent with the provisions of Section 507 of the federal act; 

F. ’ accept, receive and administer grants or other funds or gifts from public and ee agen- 
cies, including the federal government, or from any person; 

G. classify and record air contaminant sources that, in its judgment, may cause or contribute 
to air pollution, according to levels and types of emissions and other characteristics that relate to 
air pollution; provided, classifications may be for application to the entire geographical area of the 
department's responsibility or the local authority's responsibility or to any designated portion of 
that area and shall be made with special reference to the effects on health, economic and social 
factors and physical effects on property; and 

H. develop and present to the environmental improvement board or the local board a plan 
for the regulation, control, prevention or abatement of air pollution, recognizing the differences, 
needs, requirements and conditions in the different portions of the geographical area of the de- 
Sf bide responsibility or the local authority's responsibility. 


History: 1978 Comp. , 74-2-5, 1, enacted by Laws reports, and enacted the above section, effective March 5, 
1992, ch. 20, § 5. 3 1992. 
Repeals and hee — Laws 1992, ch. 20, § 5 Cross references. — For Section 507 of the federal 


repealed former 74-2-5.1 NMSA 1978, as enacted by Laws Clean Air Act, see 42 U.S.C. § 7661f. 
1985, ch. 95, § 6, relating to joint air quality control, board 


74-2-5.2. State air pollution control agency; specific duties and powers 
of the department. 


The department is the state air pollution control agency for all purposes under federal legisla- 
tion relating to air pollution. The department shall: 

A. take all action necessary to secure for the state and its political subdivisions the benefits of 
federal legislation; 

B. advise, consult, contract with and cooperate with local authorities, other states, the federal 
government and other interested persons or groups in regard to matters of common interest in 
the field of air quality control and initiate cooperative action between a local authority and the de- 
partment, between one local authority and another or among any combination of local authorities 
and the department for control of air pollution in areas having related air pollution probleme that 
overlap the boundaries of political subdivisions; and 

C.. enter into agreements and compacts with adjoining states and Indian ‘tribes, where appro- 
priate. 


History: 1978 Comp. + § 74-2-5,2, enacted by Laws 1990, ch. 99, § 67, relating to solid waste incinerator regu- 


1992, ch. 20,86. ., lations, and enacted the above section, effective’ March 5, 
Repeals and reenactments, — Laws 1992, ch. 20, § 6 1992. 


repealed former 74-2-5.2 NMSA 1978, as enacted by Laws 


74-2-5.3. Repealed. 


Repeals. — Laws 2021, ch. 133,84 repealed 74-2-5.3 national ambient air quality standards for ozone, effective 


NMSA 1978, as enacted by Laws 2009, ch. 98, § 1, relat- July 1, 2021. For provisions of former section, see the 2020 
ing to duties and powers of environmental improvement NMSA 1978 on NMOneSource.com. 


board and local board for attainment and maintenance of 
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74-2-6. Adoption of regulations; notice and hearings. 


A. Any person may recommend or propose regulations to the environmental aero ena board 
or the local board for adoption. The environmental improvement board or the local board shall deter- 
mine whether to hold a hearing within sixty days of submission of a proposed regulation. 

B.. No regulations or emission control requirement shall be adopted until after a public heaane 
by the environmental improvement board or the local board. As used in this section, "regulation" 
includes any. amendment or repeal thereof. Hearings on regulations of nonstatewide application 
shall be held within that area that is substantially affected by the regulation. Hearings on regula- 
tions of statewide application may be held in Santa Fe or within any area of the state substantially 
affected by the.regulation. 

C.. Notice of the hearing shall be given at ten thirty days prior to Bis hones date and. shall 
state the subject, the time and the place of the hearing and the manner in which interested. per- 
sons may present their views. The notice shall also state where interested persons may secure 
copies of any proposed regulation or air quality standard. The notice shall be published in a news- 
paper of general circulation in the area affected. Reasonable effort shall be made to give notice to 
all persons who have made a written request to the environmental improvement board or the local 
board for advance notice of its hearings. 

D. At the hearing, the environmental improvement board or the local board ite allow all inter- 
ested persons reasonable opportunity to submit data, views or arguments orally or in writing and to 
examine witnesses testifying at the hearing. Any person heard or represented at the hearing shall be 
given written notice of the action of the environmental improvement board or the local board. 

EK.’ The environmental improvement board or the local board may designate a hearing officer to 
take evidence in the hearing. 

F, No regulations or emission control requirement adopted by the environmental improvement 
board or the local board shall become effective until thirty days after its filing under the State 
Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: 1953 Comp., § 12-14-6, enacted by Laws Control Act (March 5, 1992) set forth in this 1992 act shall 
1967, ch. 277, § 6; 1970, ch. 58, § 5; 1974, ch. 64, § 2; be valid if based upon an act or failure to act that violated 
1981, ch. 373, § 4; 1982, ch. 73, § 25; 1992, ch. 20, § 7. a provision of law or regulation in effect at the time of the 

Cross references, — For definition of "board", see 74- act or failure to act. 

2-2 NMSA 1978: : 

For notice by publication, see 14-11-1 NMSA 1978 et ANNOTATIONS 

PRG Production at hearing of supporting substantial 


The 1992 amendment, effective March 5, 1992, substi- 
tuted "adoption" for "promulgation" in the first sentence 
of Subsection A, substituted’ "environmental improve- 


evidence not required. — An adjudicatory or trial-type 
hearing is not contemplated by this section; the validity of 
ment board or the local board! for "board several times... evidence adduced ata hearing. Wylie: Bros. Contracting 
throughout the section, deleted former Subsection Grelat- _ Co. v. Albuquerque-Bernalillo Cnty, Air Quality Contval 
ing to appeals, and made minor stylistic changes through-~ Bd.. 1969-NMCA-089. 80 N.M. 633 459 P.2d 159. 
out the section. , " Notice and hearing rerequisite to granting vari- 
Temporary provisions, — Laws 1992, ch, 20, § 22, ef: ance. — The Ba sovian Foe improvement board cannot 
fective March 5, 1992, provides that all rules, regulations grant a variance without first having given the public 
and administrative determinations of the environmental reasonable notice and a hearing on the contemplated 
improvement board or a local board created by any local variance. Where the notice of the hearing on a proposed 
air quality authority and the department of environment amendment contains no mention of a variance, the board 
or the administrative agency of a local air quality author- cannot legally grant a variance after the hearing. The 
ity pertaining to air quality that existed prior to the effec- order granting the variance is; therefore: void. 1976 Op. 


tive date of the 1992 amendments to the Air Quality Con- Att'y Gen. No. 76-23. 

trol Act (March 5, 1992) set forth in that act shall remain Am. Jur, 2d, A.L.R. and C.J.S. pe ae A i iA 
in effect after that date until repealed or amended unless Am. Jur. 2d Pollution Control § 4. 

in conflict with, prohibited by or inconsistent with, the Validity of state and local air pollution administrative 
provisions of the Air Quality Control Act, as amended, and rules, 74 A.1L.R.4th 5660” 

provides that all enforcement actions taken before or after 389A O.18. Toalth om Environment §§ 138, 142. 


the effective date of the amendments to the Air Quality 


74-2-7, Permits; permit appeals to the environmental improvement 
board or the local board; permit fees. 


A. By regulation, the environmental improvement board or the local board shall require: 
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(1) aperson intending to construct or modify any source, except as otherwise specifically; 
provided by regulation, to obtain a construction permit from the department or‘the local agency 
prior to such construction or modification; and 

(2) a person intending to operate any source for which an operating parmnit is required by 
the 1990 amendments to the federal act, except as otherwise specifically puriied by regulation, to 
obtain an operating permit from the department or the local agency. °' 

B. Regulations adopted by the environmental improvement board or the local board shall in- 
clude at least the following provisions: 

(1) requirements for the submission of edigoant information, perdudine information ‘the de- 
jartinéert or the local agency deems necessary to determine that regulations and standards under 
the Air Quality Control Act or the federal act will not be violated; 

(2) specification of the deadlines for processing permit applications; provided that the 
deadline for a final decision by. the department or the local agency on a construction permit ap- 
plication may not exceed: 

(a) ninety days after the application is determined to be administratively complete, 
if the application is not subject to requirements for prevention of significant deterioration, unless 
the secretary or the director grants an extension not to exceed ninety days for good cause, includ- 
ing the need to have public hearings; or 

(b) one hundred eighty days after the application is determined to be administra- 
tively complete, if the application is subject to requirements for prevention of significant deterio- 
ration, unless the secretary or’the director grants an extension not to exceed ninety days for good 
cause, including the need to have public hearings; 

(3) that ifthe department or local agency fails to take final action on a construction permit 
application within the deadlines specified in Paragraph (2) of this subsection, the department or 
local agency shall notify the applicant in writing that an extension of time is required to process 
the application and specify in detail the grounds for the extension; 

(4) a description of elements required before the department or local agency shall deem an 
application administratively complete; 

(5) specification of the public notice, comment period and public hearing, if any, required 
prior to the issuance of a permit; provided that the permit regulations adopted: 

(a) by the environmental improvement board shall include provisions governing no- 
tice to nearby states; and 

(b) by any local board shall include provisions requiring that notice be given to the 
department of all permit applications by any source that emits, or has a potential emission rate 
of, one hundred tons per year or more of any regulated ‘air contaminant, including any source of 
fugitive emissions of each regulated air contaminant, at least sixty days prior to the date on which 
construction or major modification is to commence; 

(6) aschedule of construction permit fees sufficient to cover the reasonable costs of: 

(a) reviewing and acting upon any application for such permit; and 

(b) implementing and enforcing the terms and conditions of the permit, excluding any 
court costs or other costs associated with an enforcement action; 

(7) a schedule of emission fees consistent with the provisions of Section 502(b)(3) of the 
1990 amendments to the federal act; 

(8) -a method for accelerated permit processing that may be requested at the nate discre- 
tion of the applicant at the time the applicant submits a construction permit application and that: 

(a) allows the department or local agency to contract with qualified outside firms to 
assist the department or local agency in its accelerated review of the construction permit applica- 
tion; provided that the department or local agency can contract with ¢ a ca firm that does not 
have a conflict of interest; and 

(b) establishes-a process for the department or local agency to account for the expen- 
diture of the accelerated permit processing fees; 

(9) allowance for additional permit application fees, sufficient to cover the reasonable 
costs of an accelerated permit application review process. Before the applicant is notified that the 
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permit application has been determined to be complete, the department or local agency shall give 
the applicant a reasonable estimate of costs of an accelerated permit application review process; 
(10) specification of the maximum length of time for which a permit shall be valid; pro- 
vided that for an operating permit such period may not exceed five years; and 
(11) for an operating permit only: 

(a) provisions consistent with Sections 502(b) and 505(b) of the federal) act acrid 
1) notice to and review and comment by the United States environmental protection agency; and 
2) that if the department or local agency receives notice of objection from the United States en- 
vironmental protection agency before the operating permit is issued, the department or the local 
agency shall not issue the permit unless it is revised and issued under Section 505(c) of the federal 
act; 

(b) provisions governing renewal of the operating permit; and 

(c) specification of the conditions under which the operating permit may be termi- 
nated, modified or revoked and reissued prior to the expiration of the term of the operating permit. 

C. Except as provided in Subsection O of this section, the department or the local agency may 
deny any application for: 

(1) aconstruction permit if it appears that the construction or modification: 

(a) will not meet applicable standards, rules or fay pet of the Air, Quality Con- 
trol Act or the federal act; 

(b) will cause’or contribute to air euntasnlnatd wealad in excess of a national or state’ 
standard or, within the boundaries of a local authority applicable local ambient air quality stan- 
dards; or 

(ec) will violate any other provision of the Air Quality: Control Act’ or the federal act; 
and 

(2) an operating permit if the source will not meet the applicable standards, rules or re- 
quirements pursuant to the Air Quality Control Act or the federal act. 

D, The department or the local agency may specify conditions to any ROTH granted under this 
section, including: 

(1) for a construction permit: | 

(a) arequirement that such source install and operate control technology, determined 
on a case-by-case basis, sufficient to meet the standards, rules and requirements of the Air Quality 
Control Act and the federal act; 

(b) ‘individual emission limits, determined on a case-by-case basis, but only as restric- 
tive as necessary to meet the requirements of the Air Quality Control Act and the federal act or 
the emission rate specified in the permit application, whichever is more stringent; 

(c). compliance with applicable federal standards of performance; 

(d) reasonable restrictions and limitations not relating to emission limits or emission. 
rates; or i 
(e) any combination of the conditions listed in this paragraph; and 

(2) for an operating permit, terms and conditions sufficient to ensure compliance with the 
applicable standards, rules and requirements pursuant to the Air Quality Control Act and the 
federal act. 

EK. This section does not egress the department or the local agency to require the use of 
machinery, devices or equipment from a particular manufacturer if the federal standards of per- 
formance, state regulations.and permit conditions may be met by machinery, devices or equipment 
otherwise available. 

F, The issuance of a permit does not relieve any person from the responsibility of complying 
with the provisions of the Air Quality Control Act. and any applicable regulations of the environ- 
mental improvement board or the local board. Any conditions placed upon a permit by the depart- 
ment or the local agency shall be enforceable to the same extent as a regulation of its board. 

G. A person who participated in a permitting action before the department or the local agency 
shall be notified by the department or the local agency of the action taken and the reasons for the 
action. Notification of the applicant shall be by certified mail. 
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H. A person who participated in a permitting action before the department or the local agency 
and who is adversely affected by such permitting action may file a petition for hearing before the 
environmental improvement board or the local board. The petition shall be made in writing to the 
environmental improvement board or the local board within thirty days from the date notice is 
given of the department's or the local agency's action: Unless a timely petition for hearing is made, 
the decision of the department or the local agency shall be final. 

I. If a timely petition for hearing is made, the environmental improvement board or the local 
board shall hold a hearing within sixty days after receipt of the petition. The environmental im- 
provement board. or the local board shall notify the petitioner and the applicant or permittee, if 
other than the petitioner, by certified mail of the date, time and place of the hearing. If the subject 
of the petition is a permitting action deemed by the environmental improvement board or the local 
board to substantially affect the public interest, the environmental improvement board or the lo- 
cal board shall ensure that the public receives notice:of the date, time and place of the hearing. The 
public in such circumstances shall also be given a reasonable opportunity to submit data, views 
or arguments orally or in writing and to examine witnesses testifying at the hearing. Any person 
submitting data, views or arguments orally or in writing shall be subject.to examination at the 
hearing. 

J. The environmental improvement aise or the local board may designate a hearing officer to 
take evidence in the hearing. All hearings shall be recorded. 

K. The burden of proof shall be upon the petitioner. Based upon the evidence pieawalel at the 
hearing, the environmental improvement board or the local board shall sustain, modify or reverse 
the action of the department or the local agency respectively. 

L: Notwithstanding any other provision of law and subject to the provisions of Section 74-2-4 
NMSA 1978, a final decision on a permit by the department, the environmental: improvement 
board, the local agency, the local board or the court of appeals that a source will or will not meet 
applicable local, state and federal air pollution standards and regulations shall be conclusive and 
is binding on every other state agency and as an issue before any other state agency shall be 
deemed resolved in accordance with that final decision. 

M. Subject to the provisions of Section 74-2-4 NMSA 1978, if the local board has adopted a 
permit regulation pursuant to this section, persons constructing or modifying any source within 
the boundaries of the local es a shall obtain a permit from the local agency and not from the 
department. 

N. Fees collected pursuant to this section shall be deposited in: 

_ (1)_ the state air quality permit fund created by Section 74-2-15 NMSA 1978 if collected by 
the department; or 
(2) a fund created pursuant to Section 74-2-16 NMSA 1978 if éaitedied by a local agency 
pursuant to a permit regulation adopted by the local board pursuant to this section. 

O.. The department may not deny an application for a construction permit for a cotton gin if the 
applicant proposes use of the best system of emissions reduction currently in use by cotton gins 
in the United States, as specified by regulation of the environmental improvement board, and the 
cotton gin has a potential emission rate, considering the use of the proposed emissions reduction 
system and the proposed hours of operation, of not more than fifty tons per year of any regulated 
air contaminant for which there is a national ambient air quality standard. The construction per- 
mit shall require that the applicant use the proposed: emission reduction system and limit the 
hours of operation to the hours specified in the application. For purposes of this subsection, "best 
system of emissions reduction" for cotton gins means a system that will result in emissions reduc- 
tion equal to or greater than that obtained by the use of condenser screens, seventy-mesh screen or 
equivalent on phi onesuen exhausts and high-efficiency cyclone dust collectors on high-pressure 
exhausts. 

P. The department or local agency may deny any permit*application or revoke any permit is- 
sued pursuant to the Air Quality Control Act if, within ten years immediately preceding the date 
of submission of the permit application, the applicant or permittee has: 

(1) knowingly misrepresented a material fact in an application for a permit; 
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(2) refused to disclose the information oo by pe ie peer of the Air Quality Ci 
trol Act; 
(3). been convicted in any court of any state or the United States:of: 
(a) a felony related to environmental crime; or i (iO 
(b) a crime defined by state or federal statute as involving or being in raktdaing t of 
trade, price fixing, bribery or fraud; . 
(4) constructed or operated a facility for which a permit is sought without a permit re- 
quired by the Air Quality Control Act, except when such an unpermitted facility is discovered after 
acquisition in the course of a timely environmental audit euehibnizned by rset or local board 
policy and except if: . 28 
(a) the operator of the Sarita: using bedi engineering cqubtives and sstablished: ap- 
proved calculation methodologies estimated that the facility's s emissions would not ver a per- 
mit pursuant to the Air Quality Control Act; and 
(b) “ upon discovery of the discrepancy between the Badeistwied pre- scartetalineidti maxi- 
mum facility emissions and the calculated post-construction maximum facility emissions, the ee 
erator of the facility applies forthe appropriate permit within thirty calendar days; or 
(5) had any permit revoked or permanently suspended for cause under the environmental 
laws.of any state or the United States. “ 

Q. In making a finding under Subsection P ‘of this section, the department or local agency may 
consider aggravating and mitigating factors. 

R. If an applicant or permittee whose permit is bein considered for: bint or revocation on 
any basis provided by Subsection P of this section has submitted an action plan that has been 
approved in writing by the secretary or director; and plan approval includes a period of operation 
under a conditional permit that will allow the applicant or permittee a reasonable opportunity to 
demonstrate its rehabilitation, the secretary or ore may issue a en ee permit for a rea- 
sonable period of time. 

S.. An applicant for a permit pursuant to the Air Quality Control Act shall file a disclosure 
statement with the department or local agency with the’ information listed in Subsection P of this 
section, and on a form-developed by the department. An existing permit:holder shall provide such 
disclosure upon request by the department or local agency. 


History: 1953 Comp., § 12-14-7, enacted by Laws The 1999 amendment, effective January 1, 2000, 


1972, ch, 51, § 4; 1973, ch. 322, § 4; 1979, ch. 393, § 3; substituted "determine" for. "ensure" in Subsection B(1); 

1981, ch. 373, § 5; 1983, ch. 34, § 3; 1987, ch. 293, § 2; substituted "ninety days" for "one hundred eighty days" 

1992, ch, 20, § 8; 1999, ch. 189, § 1; 2001, ch. 133, § 2s in Subsection B(2)(a); inserted "administratively", substi- 

2003, ch, 8, § 1; 2021, ch. 89, § 1. tuted "subject to" for "affected by" and added the language 
Cross references. — For. definitions of "department," following "significant deterioration" in Subsections B(2) 

"board" and "federal act," see 74-2-2 NMSA 1978. (a) and B(2)(b); substituted "one hundred eighty days" 
For the federal Clean Air Act, see 42 U.S.C. § 7401 et * for "two hundred forty days" in Subsection B(2)(b); added 

seq. Subsections B(3), B(4), B(8) and B(9), and redesignated 
For Section 502 of the federal Clean Air Act, referred to the remaining subsections accordingly; substituted "in 

in Subparagraph B(11)(a), see 42 U.S.C. § 7661a. this paragraph" for "above" in Subsection D(2)(d); substi- 
For Section 505 the federal Clean Air Act, referred to in tuted "petition" for "request" in the last sentence of Sub- 

Subparagraph B(11)(a); see'42 US.C. § 7661d. section H; and substituted "sixty days" for "ninety days" 
The 2021 amendment, effective June 18, 2021, autho- in the first sentence of Subsection I, 

rized the department of environment or local agency to The 1992 amendment, effective March 5, 1992, re- 

deny any permit application or revoke any permit issued wrote this section to the extent that a detailed ateudal 

pursuant to the Air Quality Control Act for cause, includ-» «would be impracticable. 

ing poor compliance history, a previous felony conviction ., 

related to an environmental crime, constructing or operat- i ANN OTATIONS 

ing an unpermitted facility, with exceptions, or based on on matters that substantially affect the pubic 


a prior permit revocation or suspension in other states or 
under federal law; and added Subsections P through S, 

The 2003 amendment, effective June 20, 2003, added 
"except as provided in Subsection O of this section" at the 
beginning of Subsection C and added Subsectién O. 

The 2001 amendment, effective June 15, 2001, substi- 
tuted "local agency" for "local board" in Paragraph B(9); 
rewrote Subsections C and D; and deleted "new" preced- 
ing "source will or will not" in Subsection L. 


interest, notice and the publie’s opportunity to be 
heard is mandatory. —:In an appeal from a decision 
of the Albuquerque-Bernalillo county air quality control 
board (board), where petitioners challenged a permit is- 
sued by the city of Albuquerque environmental health de- 
partment (department) allowing respondents to construct 
a gas station with authorization to pump up to 7,000,000 
gallons of gasoline per year, claiming that the department 
had failed to take into account various “quality of life” 
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concerns and that the department’s decision to grant the community testimony regarding the oil company's effect 
permit application would cause emissions, odors; fumes, on local resident quality of life, the board did not err in up- 
increased traffic, and other negative impacts on petition- holding EHD's issuance of the authority-to-construct per- 
ers’ property, the board’s decision to grant respondent’s mit, because EHD, during the initial application process, 
motion for summary judgment was contrary to law, be- met the public comment requirement by holding a public 
cause the notice of hearing failed to inform the public that information hearing, accepting pubic.testimony about con- 
the board might resolve the appeal summarily prior to the cerns for quality of life, and addressing written comments 
public hearing, contrary to 74-2-7(1) NMSA 1978 which submitted before and during the hearing, and the board, 
requires the board to consider the public’s views or argu- during the hearings following the petition of EHD's deci- 
ments when a permitting action substantially affects the sion to grant the permit, similarly permitted public testi- 
public interest. Freed v. City of Albuquerque (In re Merits mony. EHD and the board, however, were not required to 
Regarding Air Quality Permit No. 3135), 2017-NMCA-011. specifically address public testimony regarding quality of 
Application of reasonable probability of injury life issues in resolving the permit application. Southwest 
standard not required during permitting’ process. Organizing Project v. Albuquerque-Bernalillo Cnty. Air 
— Where the city of Albuquerque environmental health Quality Control Bd.,2021-NMCA-005. 
department (EHD) issued an authority-to-construct per- Hearing officer did not err in issuing a discovery 
mit to an oil company pursuant to the New Mexico Air order. — Where the city of Albuquerque environmen- 
Quality Control Act (AQCA), 74-2-1 to 74-2-17 NMSA tal health department (EHD) issued an authority-to- 
1978, and where the Albuquerque-Bernalillo county air construct permit to an oil company pursuant to the New 
quality control board (board) upheld the EHD's issuance Mexico Air Quality Control Act (AQCA), 74-2-1 to 74-2- 
of the permit, and where plaintiff appealed the board's 17 NMSA 1978; and where the Albuquerque-Bernalillo 
order, claiming that EHD and the board each failed to county air quality control board (board) upheld the EHD's 
apply a "reasonable probability of injury" standard when issuance of the permit, and where plaintiff appealed the 
evaluating the permit, the board did not err in uphold- board's order, claiming that the board's hearing officer 
ing EHD's issuance of the authority-to-construct permit, acted arbitrarily, capriciously, and-not in accordance with 
because 74-2-7 NMSA 1978 directs EHD and the board to the board's regulations’ in issuing a discovery order, there 
determine whether local, state,.and federal air pollution wasino error because plaintiff has failed to demonstrate 
standards or federal regulations have been violated, but that the hearing officer permitted the discovery of irrel- 
does not impose on EHD or the board a requirement to © evant information or that the added burden of comply- 
independently apply the reasonable probability of injury ing with the discovery order affected the outcome of the 
standard when considering whether to. grant a permit. ; hearing. Southwest Organizing Project v. Albuquerque- 
Southwest Organizing Project v. Albuquerque-Bernalillo Bernalillo Cnty. Air Quality Control Bd., 2021-NMCA-005. 
Cnty. Air Quality Control Bd., 2021-NMCA-005. Law reviews. — For note, "On Building Better Laws 
Requirement to consider community testimony for New Mexico's Environment," see 4 N.M.L. Rev. 105 
met during permitting process. — Where the City of (1973). 
Albuquerque environmental health department (EHD) Am. Jur. 2d, ALR. and C.J.S. references, — Valid- 
issued an authority-to- construct permit to an oil com- ity, construction and application of statutes requiring as- 
pany: pursuant to the New Mexico Air Quality Control sessment of environmental information prior to grants of 
Act (AQCA), 74-2-1 to.74-2-17 NMSA 1978, and where’ the entitlements for private land use, 76 A.L.R.3d 388. 
Albuquerque-Bernalillo county air quality, control board Application of § 165 of Clean Air Act (42 USCS § 7475), 
(board) upheld the EHD's issuance of the permit, and pertaining to preconstruction requirements for preven- 
where plaintiff appealed the board's order, claiming that tion of significant deterioration, to particular emission 
EHD, during the application process, and the.board, at sources, 86 A.L.R, Fed. 255. 
the later adjudicatory hearing, were required to consider _ 389A C.J.S. Health and Environment §§ 134 6 149. 


74-2- (Oe Local governing body sabhodies construction permits; electric 
| | generation facilities. 


A» A local governing body may receive a construction permit for a gas-fired electric generation 
facility with a one hundred megawatt or less generating capacity in accordance:with the Air Qual- 
ity Control Act and may transfer the permit to the owner or operator of a iad that meets the 
specifications of the permit. 

_B, »A facility that receives a construction permit éeintitsrsd from a local governing body shall 
notify the department within thirty days of receiving the transferred. construction permit. The 
permit shall be effective for that facility when the department receives notification of the transfer. 
The local governing body that transfers the construction permit shall notify the owner or operator 
of the local electric distribution company and the public regulation commission of the permitted 
project, including its net capacity rating and intended date of service. 

C. As used in this section, "local governing body" means the council-or other executive body 
charged with governing a municipality or county. 

D. The department may cooperate with and lend assistance to any Indian nation, tribe or 
pueblo located in the state in developing permitting procedures that fulfill federal environmental 
protection agency standards and that pacaliel the state permitting procedures described in Sub- 
sections A and B of this section. 
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History: Laws 2001, ch. 318, § 1. art. IV, § 23, was-effective June 15; 2001, 90 days after 
Effective dates. — Laws .2001, bh 318 pegs) no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-2::8. Variances. 


A. The environmental improvement board or the local board may grant an individual variance 
from the limitations prescribed under the Air Quality Control Act, any regulation of the environ- 
mental improvement board or the local board or any permit condition imposed by the department _ 
or the local agency whenever it is found, upon presentation of adequate proof: 

(1) that compliance with any part of that act, any regulation of the environmental im- 
provement board or the local board or any permit condition will: 

(a) result in an arbitrary and unreasonable taking of property; or 
(b) » impose an undue economic burden upon any lawful business, occupation or actiy- 
ity; and | 
-(2) that the granting of the variance will not: 
(a) ‘result:in a condition injurious to health or safety; or 
(b) cause or contribute to an air contaminant level in excess of any primary national 
ambient air quality standards. 

B. No variance shall be granted pursuant to this section until the environmental improvement 
board or the local board has considered the relative interests of the applicant, other owners of 
property likely to be affected by the discharges and the general public. 

C. .Any variance or renewal thereof shall be granted within the requirements of Subsection A 
of this section and for'time periods and under conditions consistent with the reasons therefor and 
within the following limitations: 

(1) if the variance is granted on the ground that there are no practicable means known or 
available for the adequate prevention, abatement or control of the air pollution involved, it shall be 
only until the necessary means for prevention, abatement or control become known and available; 

(2) . if the variance is granted on the ground that compliance with the particular require- 
ment from which variance is sought will necessitate the taking of measures that because of their 
extent or cost, must be spread over a considerable period of time, it shall be for a period not to 
exceed such reasonable time as, in the view of the environmental improvement board or the local 
board, is requisite for the taking of the necessary measures. A variance granted on the ground 
specified in this paragraph shall contain a timetable for the taking of action in an expeditious 
manner and shall be conditioned on adherence to the timetable; or 

_ (3). if the variance is granted on the ground that it is justified to relieve or prevent hard- 
ship of a kind other than that provided for in Paragraphs:(1) and (2) of this subsection, it shall be 
for not more than one year. 

D. Any person seeking a variance shall do'so by filing a petition for variance with the secretary 
or the director charged with implementation of the Air Quality Control Act at the site where the 
variance will apply. The secretary or the director shall promptly investigate the petition and make 
recommendation to his respective board as to the disposition of the petition. 

E. Upon receiving the recommendation of the secretary or the director on the variance, the 
environmental improvement board or the local board shall: 

(1) if the secretary or the director favors a variance, hold a public hearing iprior to the 
granting of any variance; and 

(2) ifthe secretary or the director is opposed to the granting of the variance, hold a heatiie 
only upon the request of the petitioner. 

F. In the hearing, the burden of proof shall be upon the petitioner. 


History: 1953 Comp., § 12-14-8, enacted by Laws The 1992 amendment, effective March 5, 1992, re- 
1967, ch. 277, § 8; 1970, ch, 58, § 6; 1973, ch. 322, § 5; vised the internal subsection designations in Subsection 
1979, ch. 393, § 4; 1992, ch. 20, § 9. A, added Subsection A(2)(b), substituted "environmental 

Cross references. — For definitions of "board" and "di- improvement board or the local board" for "board" several 
rector", see 74-2-2 NMSA 1978. times throughout the section, substituted "secretary or 


the director" for "director" several times throughout the 
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section, ‘added all of the present language of the first sen- Improvement Bd., 1980-NMCA-160, 95 N.M. 401, 622.P.2d 
tence of Subsection D following "director", and made sty- 709, rev'd on other grounds, 1984-NMSC-042, 101 N.M. 
listic changes throughout the section. 291, 681 P.2d 717. 
: Burden of proving safety of variance on appli- 
J ANNOTATIONS ) cant. — The effect of the requirement of this section that 
Criterion for denial of variance. — Board may the granting of the variance must not result in a condi- 
deny variance when the air pollution that would result tion injurious to health or safety is to impose the duty 
from granting variance would with reasonable prob- of proving a negative on the applicant for a variance, 
ability injure health, but board may not deny variance Duke City Lumber Co, v. N.M. Envitl. Improvement Bad., 
upon mere showing that hiindition tehids to balise hari’ 1980-NMCA-160, 95 N.M. 401, 622 P.2d 709, rev'd on other 
Duke City Lumber Co. v. N.M. Envtl. Improvement Bd., grounds, 1984-NMSC-042, 101 N.M, 291, 681 P.2d 717. 
1984-NMSC-042, 101 N.M. 291, 681 P.2d 717. Once party makes showing, burden of going for- 
Air Quality Standards' margin of safety does ward shifts. — Once the party who seeks a variance and 
not contemplate excursions beyond legal limits. . thus bears the burden of proof has made a prima facie 
— Petitioner's argument that Congress, by allowing an showing, the burden of going forward with the evidence 
adequate margin of safety, not only contemplated but shifts to the opposing party. Duke City Lumber Co. v. N.M. 


countenanced occasional excursions beyond the limits of Envtl. Improvement Bd., 1980-NMCA-160, 95 N.M. 401, 
the National Ambient Air Quality Standards is meritless 622 P.2d 709, rev'd on other grounds, 1984-NMSC-042, 


since it is clear that the margin of safety protects against, 101 N.M. 291, 681 P.2d 717. 20. f f 
effects which have not yet been uncovered by research or Notice and hearing prerequisite to granting vari- 
whose medical significance is a matter of disagreement. ance. — The environmental improvement board cannot 
Duke City Lumber Co. v. N.M. Envtl. Improvement Bd., grant a variance without first having given the public 
1984-NMCA-058, 102 N.M. 8, 690 P.2d 451. reasonable notice. and a hearing on the contemplated 

Board may rely on division's modeling results to variance, Where the notice of the hearing on a proposed 
deny variance application. — The environmental im- amendment contains no mention of a variance, the board 
provement board may rely on the environmental improve- cannot legally grant a variance after the hearing. The 
ment division's modeling results, showing particulate con- order granting the variance is, therefore, void. 1976 Op. 
centrations in excess of the legal limit, in arriving at its Att'y Gen. No. 76-23. 


Law reviews. — For annual survey of New Mexico law 


decision to deny a lumber company’ lication f i- 
BOOM ieed cenlsch bat Meets de a relating to administrative law, see 12 N.M.L. Rev. 1 (1982). 


ance from air quality control regulations. Duke City Lum- 


ber Co. v. N.M. Envtl. Improvement Bd., 1984-NMCA-058, For article, "Substantial Evidence Reconsidered: The 
102 N.M. 8, 690 P.2d 451. Post-Duke City Difficulties and Some Suggestions for 
Smoke may be "injurious to health and safety". — Their Resolution,” see 18 N.M.L. Rev. 525 (1988). 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 


Smoke, in a given situation, may be composed of elements y : rnd + 7. : 
ity, construction, and application of vafiance provisions in 


which at a given density or opacity may be "injurious : : ; 
to health or safety," as these words are used in Subsec- state and local air pollution control laws and regulations, 
tion A, but'something more than the percentage of opac- 66 A.L.R.4th 711. : 

ity must be shown. Duke City Lumber Co. v. N.M. Envtl. 394 C.J.S. Health and Environment § 135. 


74-2- 9. Judicial review; administrative actions. 


A. Any person adversely affected by an administrative action taken by the environmental im- 
provement board, the local board, the secretary or the director may appeal to the court of appeals. 
All appeals shall be upon the record made at the hearing and shall be taken to the court of appeals 

within thirty days following the date of the action. 

B, For’appeals of regulations, the date of the action shall be the date of the filing of the regula- 
tion by the environmental improvement board or the local board pursuant to the State Rules Act 
[Chapter 14, Article 4 NMSA 1978]. 

C. Upon appeal, the court of appeals shall set aside the action only if found to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. 

D. After a hearing and a Sine of ane cause by the appellant, a stay of the action being ap- 
pealed may be granted: 

(1) by the environmental improvement board, the local board, the department or the local 
agency, whichever took the action being appealed; or 

(2) by the court of appeals if the environmental improvement board, the local board, the 
department or the local agency denies a stay or fails to act upon an application for a stay within 
sixty days after receipt of the application. 


History: 1953 Comp., § 12-14-8.1, ‘enacted by Laws review"; in Subsection A, substituted all of the present 


1971, ch. 57, § 1; 1979, ch. 393, § 5; 1992, ch. 20, § 10. language of the first sentence preceding “may appeal” for 

The 1992 amendment, effective March 5, 1992; substi- “Any person to whom the board denies a variance, after a 

tuted the present section catchline for "Variances; judicial hearing," and substituted “following the date of the action" 
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for "after the board's denial" in the second sentence; re- 
wrote Subsection B; substituted "action" for "board's 
denial of the variance request" in the introductory para- 
graph of Subsection C; and rewrote Subsection D. 


ANNOTATIONS 


Right to participate in appeal of administra- 
tive rule-making. — Persons who have participated in 
a legally significant manner in an administrative rule- 
making proceeding have the right to participate as par- 
ties to an appeal if they express such an intention. New 
Energy Econ., Inc. v. Vanzi, 2012-NMSC-005, 274 P.3d 53. 

Where petitioners in an administrative rule-making 
proceeding initiated the proceeding; proposed or sup- 
ported the adoption of a new rule, presented the kind of 
evidence that directly informed the environmental im- 
provement board’s decision on whether to adopt the new 
rule, submitted expert technical testimony and exhibits, 
and made legal and closing arguments in support of the 
new rule; under the statutes and rules governing the rule- 
making process of the EIB, petitioners were considered to 
be "parties" to the proceedings and assumed roles that im- 
posed additional responsibilities and preparation on them 
that were not imposed on participants; participants in the 
administrative proceedings appealed the adoption of the 
new rule; and the court of appeals denied petitioners the 
right to intervene as parties in the appeal, the court of ap- 
peals did not have the discretion to deny intervention for 
the petitioners because the requirements imposed upon 
petitioners as parties in the rule-making proceeding, the 
contributions they made, highlighted by their technical 
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testimony, and the possible challenge to those contribu- 
tions on appeal, afforded petitioners a right to defend 
their positions on appeal. New Energy Econ., Inc, v. Vanzi, 
2012-NMSC-005, 274 P.3d 53. 

Declaratory judgment action to determine au- 
thority to enact regulations. — A plaintiff may file 
an action under the Declaratory Judgment Act to raise a 
purely legal challenge to the environmental improvement 
board’s statutory authority to enact automobile emissions 
regulations under state law and may file the action in- 
dependent of the administrative appeal process, with or 
without the environmental improvement board’s consent. 
State ex rel. Hanosh v, State ex rel. King, 2009-NMSC-047, 
147 N.M. 87, 217 P.3d 100, affg State ex rel. Hanosh v. 
N.M. Envtl. Improvement Bd., 2008-NMCA-156, 145 N.M. 
270, 196 P.3d 970. 

Standard of judicial review. — The substantial evi- 
dence rule for administrative appeals is supplemented 
with a "whole record" standard for judicial review of 
findings of fact made by administrative agency, so that 
the standard for upholding a decision by the environ- 
mental improvement board is whether the decision is 
supported by substantial evidence in record as a whole. 
Duke City Lumber Co. v. N.M, Envtl. Improvement Bd., 
1984-NMSC-042, 101 N.M. 291, 681.P.2d 717. pa 

Law reviews. — For article, "Substantial Evidence 
Reconsidered: The Post-Duke City Difficulties and Some 
Suggestions for Their Resolution,” see 18 N.M.L. Rev. 525 
(1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Health and Environment §§ 146 to 149.. 


74-2-10. Emergency powers of the secretary and the director. 


A. Notwithstanding any other provision of the Air Quality Control Act, if the secretary or the 
director determines that a source or combination of sources presents an imminent and substantial 
endangerment to the public health or welfare or to the environment, he may bring suit in the dis- 
trict court for the county in which the source is located to restrain immediately any person caus- 
ing or contributing to the alleged air pollution to stop the emission of air contaminants causing or 
contributing to such air pollution or to take such other action as may be necessary. 

B. Ifitis not practicable to assure prompt protection of the public health or welfare or the en- 
vironment by commencement of a civil action, the secretary or the director may issue orders nec- 
essary to protect the public health or welfare or the environment. An order shall be effective for a 
period of not more than twenty-four hours, unless the secretary or the director brings a civil action 
before the expiration of twenty-four hours. If the secretary or the director brings an action within 
that time, the order shall be effective thereafter for forty-eight hours or for such longer period as 
may be authorized by the court pending litigation. 


Laws 1967, ch. 277, § 9, and enacted a new section, effec- 
tive March 5, 1992. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur. 2d Pollution Control §§ 2012, 2050. 


History: 1978 Comp., § 74-2-10, enacted by Laws 
1992, ch. 20, § 11. 

Cross references, — For definitions of "secretary" and 
"director," see 74-2-2 NMSA 1978, 

Repeals and reenactments. — Laws 1992, ch. 20, § 
11 repealed former 74-2-10 NMSA 1978, as enacted by 


74-2-11. Confidential information. 


A. Any records, reports or information obtained under the Air Quality Control Act by the de- 
partment, the environmental improvement board, the local board or the local agency shall be 
available to the public, except that upon a satisfactory showing to the secretary, the director, the 
environmental improvement board, the local board or the local agency, as applicable, by any per- 
son that records, reports or information, or particular parts thereof, except emission data, to which 
the department, the local agency, the environmental improvement board or the local board has 
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access under the Air Quality Control Act, if made public, would divulge confidential business re- 
cords or methods or processes entitled to protection as trade secrets of that person, the secretary, 
the director; the environmental improvement board or the local board, as.applicable, shall consider 
such record, report or information, or particular portion thereof, confidential in accordance with 
the provisions of Section 14-2-1 NMSA 1978 and 18 U.S.C. Section 1905, except that such record, 
report or other information may be disclosed: 

(1) to other officers, employees or authorized SeehsdncciGntinibe of the department, the local 
agency, the environmental improvement board or the local board concerned with carrying out the 
Air Quality Control Act; 

(2) to officers, employees or authorized representatives of the United States environmen- 
tal protection agency concerned with carrying out the federal act; or 

(3) when relevant, in any proceeding under the Air Quality Control Act or the federal act. 

B. The environmental improvement board or the local board shall adopt regulations to imple- 
ment this section, including regulations specifying those business records entitled to treatment as 
confidential records. 


History: 1978 Comp., § 74-2-11, enacted by Laws 
1992, ch. 20, § 12. 

Cross references. — For definitions of "board" and 
"department", see 74-2-2 NMSA 1978. 

Repeals and reenactments. — Laws 1992, ch. 20, § 
12 repealed former 74-2-11 NMSA 1978, as enacted by 
Laws 1967, ch. 277, § 10, and enacted ¢ a new section, effec- 
tive March 5, 1992. 


ANNOTATIONS 
Board may publish nonconfidential contaminant 


the confidentiality provision contained in this section, may 
make air contaminant emission data and other information 
available to the public. 1972 Op. Att'y Gen. No. 72-17. 

Operator of contaminant source must demon- 
strate confidentiality. — The owner or operator of 
an air contaminant source has the burden to establish 
whether records or information furnished to or obtained 
by the environmental improvement board or any other air 
quality control board are entitled to confidentiality. 1972 
Op. Att'y Gen. No. 72-42. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law §§ 29 et seq.; 127. 


data. — The environmental improvement board, subject to 


74-2-11.1. Limitations on regulations. 


The Air Quality Control Act does not: 

A. authorize the environmental improvement board or the local board to make any regulation 
with respect to any condition or quality of the outdoor atmosphere if the condition or air quality 
level and its effect are confined entirely within the boundaries of the industrial or manufacturing 
property within which the air contaminants are or may be emitted and public access is restricted 
within such boundaries; 

B. grant to the environmental improvement board or the local board any jurisdiction or au- 
thority affecting the relation between employers and ry ede with respect to or arising out of 


any condition of air quality; or 


C. supersede or limit the applicability of any law relating to industrial health, safety or sanitation. 


History: 1978 Comp., § 74-2-11.1, enacted by Laws 
1979, ch. 393, § 7; 1992, ch. 20, § 13. 

The 1992 amendment, effective March 5, 1992, sub- 
stituted "environmental improvement board or the local 
board" for "board" near the beginning of Subsections A 
and B, and deleted "except that a source which uses a sup- 
plemental or intermittent control system for purposes of 
complying with a primary nonferrous smelter order may 
not temporarily reduce the pay of any employee by reason 


of the use of such supplemental or intermittent control 
system or other dispersion dependent control system" at 
the end of Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity of state and local air pollution administrative rules, 74 
A.L.R.4th 566. 


74-2-12. Enforcement; compliance orders; field citations. 


A. When, on the basis of any information, the secretary or the director determines that a per- 
son has violated or is violating a requirement or prohibition of the Air Quality Control Act, a 
regulation promulgated pursuant to that act or a condition of a permit issued under that act, the 
secretary or the director may: 

(1) issue a compliance order within one year after the violation becomes known by the 
department or the local agency stating with reasonable specificity the nature of the violation and 
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requiring compliance immediately or within a:specified fae ne ge or wees re a civil are “ois 
a past or current violation, or both; or 

(2) commence:a civil action in district court for appropriate: relief inciuiling a temporary 
or permanent injunction. 

B. Anorder issued pursuant to: Subsection A of this section may. jichijite a suspension or re- 
vocation of the permit or portion thereof issued by the secretary or the director that is alleged to 
have been violated, Any penalty assessed in the order shall not exceed fifteen thousand dollars 

($15,000) per day of noncompliance for each violation.: 

C. An order issued pursuant to Subsection A of this section shall eve final unless, no later 
than thirty days after-the order is served, the person named therein submits a written request to 
the secretary or the director for a public hearing. Upon such request, the secretary or the direc- 
tor shall promptly conduct:a public hearing. The secretary or the director shall appoint an inde- 
pendent hearing officer to preside over the public hearing: The hearing officer shall make and 
preserve a complete record of the proceedings and forward the hearing officer's recommendation 
based thereon to the secretary or the director, who shall make the final decision. 

D. The environmental improvement board or the local board may implement a field cation 
program through regulations establishing appropriate minor violations for which field citations 
assessing civil penalties not to exceed one thousand dollars ($1,000) per day of violation may be is- 
sued by officers or employees of the co Ragen or the local agency as designated by the prtare 
or the director. 

E. A person to whom a field citation is issued pursuant to Subsection D of this section may, 
within a reasonable time as prescribed by regulation by the environmental improvement board or 
the local board, elect to pay the penalty assessment or to request a hearing by the issuing agency 
on the field citation. If a request for hearing is not made within the time specified in the regula- 
tion, the penalty assessment in the field citation shall be final. 

F. Payment of a civil penalty required by a field citation issued pursuant to Subsection D of 
this section shall not be a defense to further enforcement by the department or the local agency. 
to correct a violation or to assess the maximum ‘statutory penalty pursuant to other authorities in 
the Air Quality Control Act if the violation continues. 

G. In determining the amount of a penalty to be assessed pursuant to thia section, the secre- 
tary, the director or the person issuing a field citation shall take into account the seriousness of 
the violation, any good-faith efforts to comply with the applicable requirements and other relevant 
factors. 

rigen connection with a proceeding under this section, the secretary or the director may issue 
subpoenas for the attendance and testimony of witnesses and the production of relevant papers, 
books and.documents and may adopt rules for discovery procedures. 

I. Ifa person fails to comply with an administrative order, the secretary or direetes may initi- 
ate an action to suspend or revoke the permit, or portion thereof, alleged to have been violated or 
to commence a civil action in district court to enforce the order, or to suspend or revoke the permit, 
or both, 

J. Ifa person fails to pay an assessment of a civil penalty, the secretary or Aivfestor may com- 
mence a civil action in district court to collect the civil penalties assessed in the order, 

K. Penalties collected pursuant to this section shall be deposited in the: 

(1). municipal or county general fund, as applicable, if the administrative order or field 
citation was directed to a source located within a local authority; or 

(2) state general fund if the administrative order or field citation was directed to.any other 
source. 


History: 1978 Comp., § 74-2-12, enacted by Laws The 2006 amendment, effective May 17, 2006, added 


1992, ch. 20, § 14; 2001, ch, 183, § 3; 2006, ch. 61, §.1. Subsection I to provide remedies for violation of a permit 
Cross references, — For definitions of "department," and added Subsection J to provide remedies for failure to 
"board", "secretary", and "director," see 74-2-2 NMSA 1978. pay an assessment of a civil penalty. 
Repeals and reenactments. — Laws 1992, ch. 20, § > The 2001 amendment, effective June 15; 2001, in- 
14 repealed former 74-2-12 NMSA 1978, as enacted by serted "within one year after the violation becomes known. 
Laws 1967, ch. 277, § 11, and enacted a new section, effec- by the department or the local agency" in Paragraph A(1). 


tive March 5, 1992. 
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74-2-12.1 AIR POLLUTION 74-2-12.1 


ANNOTATIONS Propriety of court's consideration of ecological effects of 
d oenieckin determine a ¢ 
Opportunity to comply not required before im- OTR Sd Abas ES Be eS Date rademnation.47 


position of penalties. — Statutory penalties can be im- Air pollution control: sufficiency of evidence of violation 
posed without the department of environment having first in administrative proceeding terminating in’ abatement 
sought voluntary cooperation and compliance, Espinosa v, ‘order, 48.A.L;R.3d 795, 


debs Tower, Inc., 1996-NMCA-006, 121 N. M: 306, 910 Pollution control; preliminary mandatory tniuprion to 
prevent, correct or reduce effects of polluting practices, 49 

Responsibility for enforcement. — En friniément of AL.R.3d 1239. 
New Mexico regulations and standard's more stringent Right to maintain action to enjoin public nuisance as af- 


than, or in addition to, the federal standards and regu- facte 1 
lations is the state's responsibility; the environmental ent j by, a venee sire! utp control agapey, 69 A.L.R.ad 


improvement board has state-wide responsibility for,en- t Gy 
forcing the Air Quality Control Act but the Albuquerque- soap area ie eee nahiveniaa inn idee 
Bernalillo county air quality control board has this re- When Wee ee of limitations begins to yun as. to 
sponsibility in the Albuquerque-Bernalillo county area. cause of action for nuisance based on air ‘pollution, 19 
1987 Op. Atty Gen, No, 87-11., AL.R.4th 456. ' 
Law reviews. — For note, On Building Better Laws Standing to sue, for violation: of state environmental 
for New Mexico's Environment," see 4 N.M.L. Rev. 105 regulatory statute, 66 A.L.R.4th 685 
(1973). Construction ap li bili 
, applicability and effect of § 304 of Clean 
query sl ai, resi and C.J.8, references. —61A — ai’ Amendments of 1970 (42 U.S.C.S, § 1857h-2) in ac- 
. Jur, 2d Pollution Control § 4. tions against alleged violators, 37 A.L.R. Fed. 320, 85 


Validity of regulation of smoke and other air pollution, ALR, Fed. 118: 
78 A.L.R.2d ota , Construction and application of 42 USCS’ § 7604(d) 
Necessity of showing scienter, knowledge or intent, in pertaining to recovering costs of litigation in suits under 
prosecution for violation of air pollution or smoke control Clean Air Act, 85 A.L.R. Fed. 118, 
statute or ordinance, 46 A.L.R.3d 758. 389A C.J.S. Health and Environment § 150: 


Maintainability in state court of‘class action for relief 
against air or water pollution, 47 A.L.R.3d 769. 


74-2. 12. 1. Civil penalty; vepresehtation of department or local 
authority; limitation of actions. 


A. Aperson who violates a provision of the Air Quality Control Act or a regulation, permit con- 
dition or emergency order adopted or issued pursuant to that act may be assessed a civil penalty 
not to exceed fifteen thousand dollars ($15,000) for each day during any portion of which a viola- 
tion occurs. | | 

B. A person who fails to comply with an administrative order issued pursuant to Section 74-2- 
12 NMSA 1978 may be assessed, pursuant to a court order, a civil penalty of not more than twenty- 
five thousand dollars ($25,000) for each day of noncompliance with the order. 
~ C. In an action to enforce the provisions of the Air Quality Control Act or an ordinance, regula- 
tion, permit condition or order, adopted, imposed or issued pursuant to that act: 

(1) the department shall be represented by the attorney general; 

(2) a local authority that 1 isa municipality shall be represented by the attorney of the mu- 
nicipality; and 

~ (3) a local authority that is a county shall be SB psctal by the district attorney within 
whose judicial district the county lies. 

D. No action for. civil penalty shall be commenced more than five years from the date the viola- 
tion was known by the epee or the local agency. 


History: 1978 Comp., § "14-2-12.1, it 0 oe by Laws ’ environment incurred in contracting for removal of a pile 
1992, ch. 20, § 15; 2001, ch. 183, § 4; 2006, ch. 61, § 2. of asbestos-containing debris, including a six percent gross 

The 2006 amendment, effective May 17, 2006, added receipts tax, was consistent with the penalties authorized 
a new Subsection B to provide a penalty for: failure to com- by law, Espinosa v, Roswell Tower, Inc., 1996-NMCA-006, 
ply with an administrative order. 121 N.M., 306, 910 P.2d 940, 


The 2001 amendment, iat eere 15, 2001, in-. 
serted Subsection C. \ € 


ANNOTATIONS 


Disposal penalty authorized. — An award that rep- 
resented three times the costs that the' department of 


a 
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74-2-13 ENVIRONMENTAL IMPROVEMENT 74-2-14 


74-2-13. Inspection. 


The secretary or the director or an authorized representative: of either, upon presentation of fg 
credentials: 

A. shall have a right of entry to, upon or through any premises on which an emission source 
is located or on which any records required to be maintained by regulations of the environmental 
improvement board, the local board or by any permit condition are located; and 

B. may at reasonable times: 

(1) ‘have access to and copy any records required to be established and maintained by 
regulations of the environmental improvement board or the local board or any permit condition; 

(2) inspect any monitoring equipment and method required by regulations of the environ- 
mental improvement board, the local board or by any permit condition; and 

(3) sample any emissions that are required to be sampled pursuant to regulation of the 
environmental improvement board, the local board or any permit condition. 


History: 1953. Comp., § 12-14-11.1, enacted by Laws ANNOTATIONS 
1972, ch. 51, § 8; 1992, ch. 20, § 16. poh , 
Cross ae re For eR of "department" Consent to search. — In knowingly and voluntarily 
and "board," see 74-2-2. NMSA 1978. agreeing to the terms and conditions of an air quality per- 
The 1992 amendment, effective March 5, 1992, ae mit specifically granting the environmental division a right 
wrote the introductory paragraph, which formerly read: of entry to the permittee's facility at all reasonable times to 
"Any employee of the department. or board, upon presen- verify the terms and conditions of the permit, the permit- 
tation of proper department or board credentials:"; in Sub- tee waived its rights under the Fourth Amendment to war- 


section A, deleted "at reasonable times" following "have" rantless searches that comply with the requirements of the 
and substituted all of the present language of the subsec- permit and Section 74-2-13 NMSA 1978. Copar Pumice Co, 


tion following "regulations" for "of the board"; and rewrote Inc, v. Morris, 632 F. Supp. 2d 1055 (D.N.M.). 


Subsection B, which formerly read: "may at reasonable Am. Jur, 2d, A.L.R. and C.J.S. references. — 73 
times have access to and copy any records required to be C.J.S. Public Administrative Law and Procedure § 22; 73A 


established and maintained by regulations of the board". co ‘S. Public Administrative Law and Procedure §§ 126, 


74-2-14, Criminal penalties. 


A. Notwithstanding any other provision of the Air Quality Control Act, a local authority may 

prescribe penalties for violations of an ordinance: 

(1) regulating open-fire burning or residential incineration; or ' 

(2) prohibiting the removal of motor vehicle emission control devices installed as required 
by law and requiring the maintenance of such devices in operating condition. 

B. Notwithstanding any other provision of the Air Quality Control Act, it is a petty misde- 
meanor to violate any regulations of the environmental improvement board: 

(1) regulating open-fire burning or residential incineration; or 
(2) prohibiting the removal of motor vehicle emission control devices installed as required 
by law or requiring the maintenance of such devices in operating condition. 

C. Except as provided in Subsection D of this section, any person who knowingly commits any 
of the following acts is guilty of a fourth degree felony and shall be sentenced i in accordance with 
the provisions of Section 31-18-15 NMSA 1978: 

(1) violation of any regulation relating to commercial or industrial incineration; 
(2) violation of any regulation adopting any federal standard of performance; 
(3) violation of any regulation relating to control of hazardous air pollutants; or 
(4) violation of'any regulation relating to control of toxic air pollutants. 

D. At any source required to have an operating permit pursuant to Section 502 of the federal 
act, any person who knowingly commits any violation of any applicable standard, regulation’ or 
requirement under the Air Quality Control Act or the federal act, any term or condition of an op- 
erating permit or any emission fee or filing requirement in any operating permit regulation of the 
environmental improvement board or the local board is guilty of a fourth degree felony and shall, 
upon conviction, be punished by a fine of not more than ten thousand dollars ($10,000) per day per 
violation or by imprisonment of not more than eighteen months, or both. 
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74-2-15 ATR POLLUTION 74-2-15 
EK. Any person who knowingly commits any violation of a regulation of the environmental im- 
provement board or the local board not listed in Subsection B, C or D of this section is guilty of a mis- 
demeanor and shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 
F. Any person who knowingly: fi 
(1) makes any false statement, vainaetiitatitn or certification in any sopliewticn! record, 
report, plan or other document filed or required to be maintained ‘under the Air Quality Control 
Act, any permit issued pursuant to the Air Quality Control Act or any Tem MaHion adopted pursu- 
ant to that Act; or 
(2) falsifies, tampers with or knowingly renders inaccurate any monitoring device or mathod 
required to be maintained under the Air Quality Control Act, any permit issued pursuant to the Air 
Quality Control Act or any ordinance or regulation adopted pursuant to that act is guilty of a mis- 
demeanor and shall, upon conviction, be punished by a fine of not more than ten thousand dollars 
($10,000) per day’per violation or by imprisonment for not more than twelve months, or by both. 

G. Any person who knowingly releases into the ambient air any hazardous air pollutant or ex- 
tremely hazardous substance listed pursuant to Section 302(a)(2) of the Superfund Amendments 
and Reauthorization Act of 1986, 42 U.S.C, 1102(a)(2) that.is not listed in Section 112, of the federal 
act and who knows at the time of the release that he creates a substantial danger of death or seri- 
ous bodily injury to another person is guilty of a second degree felony and, upon conviction, shall 
be sentenced to a term of imprisonment not to exceed nine years or a fine not to exceed one hun- 
dred thousand dollars ($100,000), or:both. Any person, other than an individual or a governmen- 
tal entity, who commits such violation is guilty of a second degree felony and shall be fined in an 
amount not to exceed two‘hundred fifty thousand dollars ($250,000). If a conviction of any person 
under this subsection is for a second or subsequent violation, the maximum. Snaieinseny shall be 
doubled with respect to both ie fine and the <a skpias oe id 


History: 1953 Comp., § 12-14-12, eacted by Laws 
1967, ch. 277, § 11; 1970, ch. 58, § 9; 1971, ch. 277, § 25; 
1978, ch. 322, § 7; 1990, ch. 99, § 69; 1992, ch. 20, § 17; 
1995, ch. 162, § 1. 

Cross references. — For meaning of "federal act", see 
Subsection F of 74-2-2 NMSA 1978 and notes thereto. 

The 1995 amendment, effective June 16, 1995, in- 
serted the proviso at the beginning of Subsection C, added 
Subsection D and redesignated the remaining subsections 
accordingly, subdivided Subsection F, adding the language 
beginning "any permit issued" in Paragraph (1) and re- 
writing Paragraph (2), and made minor stylistic changes 
throughout the section. 

The 1992 amendment, effective March 5, 1992, in 
Subsection A, substituted "a local authority" for ' ey 
class A county or municipality within a class:A county" i 
the introductory paragraph; in Subsection B, eRbetitited 
"knowingly commits any of the following acts" for "vio- 
lates any regulation of the board regulating commercial 
or industrial incineration" in the introductory, paragraph, 
while substituting a colon for a period at the end of the 
paragraph, and added paragraphs (1) to (4); and added 
Subsections D to F. 


74-2-15. State air quality eee fund. 


ANNOTATIONS. » 


Am. Jur. 2d, A.L.R. and C.J.8. references. — 61A 
Ami Jur. 2d Pollution Control’$ 150 et seq: 

Liability for spread of fire intentionally set for legiti- 
mate purpose, 25 A.L.R.5th 391. 

Construction and application of preemption sections (§§ 
208, 210(c)(4)) of Clean Air Act (42 U.S.C:S, §§ 1857f-6a, 
1857f-6c(c)(4)), 18 A.L.R. Fed. 971. 

‘What are "land-use and transportation controls" which 
may be imposed, under § 100(a)(2)(B) of Clean Air Act of 
1970 (42 U.S.C.S, § 1857c-5(a)(2)(B)), to insure mainte- 
nance of national primary ambient air quality standards, 
30 A.L.R. Fed. 156. 

Construction and application of § 2Q1.2 and 2Q1.3 of 
United States Sentencing Guidelines (18 USCS Appx 
2Q1.2 and 2Q1.3), pertaining to! offenses involving haz- 
ardous or toxic substances, or other environmental pollut- 
ants, 188 A.L.R. Fed. 507... 

39A C.J,.S, Health and Environment § 139, 


A. There is created in the state treasury the "state air quality permit fund" to be administered 
by the department. All fees collected by the department pursuant to Section 74-2-7 NMSA 1978 
shall be deposited in the state air quality permit fund. 

B, Money i in the state air quality permit fund i is appropriated to the department for the pur- 


pose of paying the reasonable costs of: 


(1) reviewing and acting upon any application for a permit; 
(2) if the owner or operator receives a permit, implementing and enforcing the terms and 
conditions of such permit not including any court costs or other costs associated with any enforce- 


ment action; 
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74-2-15.1 


(3) emissions and ambient monitoring; 


ENVIRONMENTAL IMPROVEMENT 


74-2-17 


(4) preparing generally applicable regulations or guidance; 
(5) modeling, analysis and demonstrations; and 
(6) preparing inventories and tracking emissions. 


History: 1978 Comp., § 74-2-15, Wanted by Laws 
1992, ch. 20, § 18. 
Repeals and reenactments. — Laws 1992, ch. 20, § 


18 repealed former 74-2-15 NMSA 1978, as enacted by 


74-2-15.1. Repealed. 


Repeals. — Laws 1992, ch. 20, § 21 repealed 74-2-15.1 
NMSA ‘1978, as enacted by Laws,1979, ch. 393, § 10, re- 


-Laws 1970, olf 58, - 10; sbigtaits to additional means of en- 


forcement, and eiankead a new section, effective March Bs 
1992. 


March 5, 1992. For provisions of former section, see the 


1991 NMSA 1978 on NMOneSource.com. 


lating to primary nonferrous smelter orders, effective 


74-2-16. Municipal or county air quality permit fund. 


'A.. Alocal authority shall create within the municipal or county treasury a fund to be known as 
the " (name of municipality or county) air quality permit fund". All 
fees collected by a municipality or county pursuant to Section 74-2-7 NMSA 1978 shall be depos: 
ited in the fund created pursuant to this section. 

B. Money in the fund-created pursuant to this section shall be used by Oa municipality or 

county only for the purpose of paying the reasonable costs of: 

(1) appealing, reviewing and acting upon any application for a permit; . j 

(2) if the owner or operator receives a permit, implementing and enforcing the terms and 
conditions of such permit, not including any court costs or other costs associated with any enforce- 
ment action; 

(3) emissions and ambient monitoring; 

(4) preparing generally applicable regulations or guidance; 

(5) modeling, analysis and demonstrations; and 

(6) preparing inventories and tracking emissions. 


History: 1978 Comp., § 74-2-16, enacted by Laws 
1992, ch. 20, § 19. 

Repeals and reenactments. — Laws 1992, ch. 20, § 
19 repealed former 74-2-16 NMSA 1978, as enacted by 


Laws 1970, ch. 58, § 11, relating to declaratory judgement 
on regulations, effective March 5, 1992." : 


74-2-17. Continuing effect of existing laws, rules and regulations. 


A. The Air Quality Control Act is supplementary to other legislation and does not repeal any 
laws but takes precedence over any law that conflicts with the provisions of that act. 

B. All county and municipal ordinances and all state, county and municipal regulations relat- 
ing to air quality and air pollution are continued in effect until revised or repealed by the govern- 
mental body or administrative agency having jurisdiction; provided that copies of each ordinance 
and regulation: 

(1) were filed under the State Rules Act [Chapter 14, Article 4 NMSA 1978] on or before 
May 3, 1967; or 
(2) if adopted after May 3, 1967: 
(a) were adopted by a governmental body or administrative agency having jurisdic- 
tion to do so under the Air Quality Control Act as in effect at the time of such adoption; and 
(b) if required by the Air Quality Control Act as in effect at the time of such adoption, 
have been filed under the State Rules Act. 


History: 1953 Comp., § 12-14-18, enacted by Laws 


The 1992 amendment, effective March 5, 1992, sub- 
1967, ch. 277, § 18; 1970, ch. 58, § 12; 1992, ch. 20, § 20. 


stituted "existing" for "present" in the section catchline; 
designated the formerly undesignated first sentencé as: 
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74-2-18 RADIATION CONTROL | 74-2A-1 


Subsection A, while therein substituting all of the pres- 
ent language following "repeal any laws" for "except those 
in direct conflict therewith"; rewrote and restructured the 


.formerly undesignated second sentence as the introduc- 
tory paragraph of Subsections B and B(1); and added Sub- 
section B(2). 


74-2-18 to 74-2-22. Repealed. 


Repeals. — Laws 1981, ch. 373, § 7, repealed 74-2-18 
to 74-2-22 NMSA 1978, relating to interstate cooperation 
concerning air pollution, effective April 10, 1981. 


ARTICLE 2A 


Wood Burning Stoves and Fireplaces 


Sec. 

74-2A-1. Wood burning stoves and fireplaces; findings; 
county and municipal wood burning laws; 
exemption for indigents. 


74-2A-1. Wood burning stoves and fireplaces; findings; county and 
municipal wood burning laws; exemption for indigents. 


A. The legislature finds that many persons have acquired wood burning stoves to heat their 
homes. The legislature further finds that wood burning stoves have been encouraged as‘a means 
of reducing our country's dependence on foreign oil and are therefore in the public interest. The 
legislature further finds that many of the poorer citizens of our state have acquired wood burning 
stoves or residences with fireplaces as a means of providing cost efficient heating for their families. 

B. The legislature further finds that counties and municipalities have adopted and may con- 
tinue to adopt wood burning laws to prevent or reduce serious pollution problems associated with 
wood burning. The legislature further finds that while these laws are in the public interest, it is 
also in the public interest to protect the poor in our society who have wood burning stoves or fire- 
places to provide cost efficient heating for their families. 

C. Any county or municipality which adopts: a wood burning law to prohibit burning ebuiti oc- 
curring at'certain times or in certain locations shall provide an exemption procedure for indigent 
families who need wood burning as an essential form of cost-efficient heating for their families. 
The exemption procedure shall include a standard on determining when a family is considered 
indigent for purposes of the gece an 


History: Laws 1989, ch. 150, § 1. 


ARTICLE 3 


Radiation Control 


Sec. Sec. 
74-3-1. Short title. 74-3-10.1. Fee exemption. 
74-3-2. Radiation technical advisory council; creation 74-3-11. Repealed. 

and organization. 74-3-11.1. Enforcement; compliance orders; civil penal- 
74-3-3. Council duties; per diem. ties. ; 
74-3-4. Definitions. 74-3-11.2, Administrative actions; appeals. 
74-3-5. Radiation protection consultant; radiation regu- 74-3-12.. Repealed. 

lations; inspection. 74-3-12.1. Criminal penalties. 


74-3-5.1. Radiation protection fund created. 

74-3-6.. Continued care fund regulations; requirements; 
exemptions; modification. 

74-3-7, Continued care fund created; appropriation; ap- 
proval; regulation. 

74-3-8. Registration of radiation equipment. 

74-3-9, Licensing of radioactive material; appeal. 

74-3-10. Exemptions. 


74-3-18: Emergencies. 
74-3-13.1. Emergency powers of the secretary. 


_ _74-8-14, Fluoroscopic or X-ray machines for shoe fitting; 


hand-held fluoroscopes; operation or main- 
tenance prohibited. 

74-3-15. Agreement status authorized. ' 

74-83-16. Discrimination, 
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74-3-1 ENVIRONMENTAL IMPROVEMENT 74-3-3 


74-3-1. Short title. no bind | . tid 2 
Chapter 74, Article 3 NMSA 1978 may be cited as the "Radiation Protection Acti 


History: 1953 Comp., § 12-9-1, enacted by Laws The 2003 amendment, effective July 1, 2003, substi- 

1971, ch. 284, § 1; 1977, ch. 343, § 1; 2003, ch. 297, § 1. tuted "Chapter 74, Article 3 NMSA 1978" for "Sections 74- 
Repeals and reenactments. — Laws 1971, ch. 284, 3-1 through 74-3-16 NMSA 1978". z 

§ 1, repealed former 12-9-1, 1953 Comp., a definitions 

section for radiation control, and enacted a new 74-3-1 ANNOTATIONS is 

NMSA 1978. ; Law reviews. — For note, "Preemption - Atomic En- 
Cross references. — For the Environmental Improve- ergy," see 24 Nat. Resources J. 761 (1984). 

ment Act, see Chapter 74, Article 1 NMSA 1978. ~ Am, Jur. 2d, A.L.R. and C.J. references. — Liabil- 
For promulgation of standards of radiation control, see ity for injury by X-ray, 41 A.L.R.2d 329. 

74-1-7 and 74-1-8 NMSA 1978. , +» Port liability for nonmedieal radiological harm, 73 


A.L.R.4th 582. 


74-3-2. Radiation technical advisory council; creation and 
organization. 


A. ‘There is established a "radiation technical advisory council" consisting of seven members: 
The members shall be appointed by the governor, after consultation with the director of the agency 
for five-year staggered terms. The governor shall fill any vacancy occurring on the council. The 
replacement appointee shall;serve the remainder of the original member's unexpired term. 

B, . The members of the.radiation technical advisory council shall be individuals with scientific: 
training in one or more of the following fields: diagnostic radiology, radiation therapy, nuclear 
medicine, radiation or health physics or related sciences with specialization in radiation.. 

C. . Notwithstanding the provisions of Subsections A and B of this section, the radiation tech- 
nical advisory council includes four additional members who shall sit as full council members on 
matters to which the Medical Radiation Health and Safety Act [Medical Imaging and Radiation 
Therapy Health and Safety Act, Chapter 61, Article 14E NMSA 1978] applies, including but,not 
limited to regulations, necessary to effectuate the provisions of that act. The additional members 
shall be four radiologic technologists appointed by the governor whose initial appointments shall. 
be made in such manner. that two members shall be appointed for terms of three years and two 
members who.shall.be appointed for terms of five years. Thereafter, the additional members shall 
be appointed by the governor for staggered. terms of five years each. The radiologic technologist 
members of the council shall be appointed from lists submitted to the governor.by any. generally 
recognized organization of radiologic technologists in this state. Vacancies, shall.be filled by ap- 
pointment by the governor for the unexpired term within sixty days of the vacancy. 


i 


History: 1953 Comp., § 12-9-2, enacted by Laws Cross references. — For definitions of "director" and 
1959, ch. 185, § 2; 1971, ch. 284, § 2; 1977, ch. 343, § 2; "agency," see 74-38-4 NMSA 1978 and notes thereto. 


1983, ch. 317, § 15. 
Bracketed material. — The bracketed material was ANNOTATIONS 


inserted by the compiler and is not part of the law. Laws 5% 
2009, ch. 106, § 1 changed the title of Chapter 61, Article } agate page es -Hapnd Md ri neforehnes. oi 
14E from "Medical Radiation Health and Safety Act” to CU e : 

"Medical Imaging and Radiation Therapy Health and 

Safety Act”, 


74-3-3. Council duties; per diem. 


It is the duty of the council to advise the agency and the board on technical matters rélating to 
radiation. Members of the council shall receive per diem and mileage as provided in the Per Diem 
and Mileage Act [Chapter 10, Article 8 NMSA 1978], and shall receive no other compensation, per- 
quisite or allowance. Money expended for these purposes shall be paid from agency funds. 


History: 1953 Comp., § 12-9-3, enacted by Laws 
1959, ch. 185, § 3; 1963, ch. 43, § 1; 1971, ch. 284, § 3; 
1977, ch, 348, § 3. 
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74-3-4 RADIATION CONTROL a 74-3-5 


Cross references. — For definitions of "council," cannot act lawfully alone in adopting radiation regula- 
"agency" and "board," see 74-3-4 NMSA 1978 and notes tions. The board must obtain "the advice and consent” 
thereto. of the radiation technical advisory council before it can 

adopt regulations. Kerr-McGee Nuclear Corp. v. N.M. En- 

ANNOTATIONS. . } vtl, Improvement Bd., 1981-NMCA-044, 97 N.M. 88, 637 


Advisory duties required in adoption of radiation _, P-24,38, cert. quashed, 97 N.M, 242, 637 P.2d 1087, 
regulations. — The environmental improvement board 


74-3-4. Definitions. 


As used in the Radiation Protection Act: 

A. ‘board’ means the environmental improvement board; 

B. "agency" or "division" means the environmental protection division of the department of 
environment; 

C. ‘ "council" means the radiation technical advisory council; 

D,.. "radiation" includes particulate and electromagnetic radiation and ultrasound, but does not 
include audible sound; 

K. "radioactive material” includes any materials or sources, ph ad a of Bu aR RANE or physical 
state, that emit radiation; an 

F. ‘o"radiation equipment" means any dni that is capable of puaieting radiation; 

G. “agreement state" means any state with which the nuclear regulatory commission, has 
entered into an aetrernent under Section 274(b) of the federal Atomic Energy Act of 1954, as 
ameniled; 

‘H. "person" means any individual, partnership, firm, public or private corporation, association, 
trust, estate, political,subdivision or agency, or any hen legal entity or its legal representatives, 
oon or assigns; 

I. “continued care fund" means the radiation protection continued care fund: 

J. "director" means the director of the division; 

K. “nuclear regulatory commission" means the United States nuclear regulatory commission; and 

L. "secretary" means the secretary of environment. 


History: Laws 1959, ch. 185, § 1; 1953 Comp., § 12-9- For the United States nuclear regulatory commission, 


1; Laws 1971, ch. 277, § 17; reenacted as 1953 Comp., see 42 ULS.C. § 5841. 
§ 12-9-4 by Laws 1971, ch. 284, § 4; 1977, ch. 253, § 33; The 2003 amendment, effective July 1, 2003, rewrote 
1977, ch. 343, § 4; 2008, ch. 297, § 2. Subsection B; in Subsection G, deleted "or its successor" 
Repeals and reenactments. — Laws 1971; 'ch. 284, § following "nuclear regulatory commission" near the mid- 
4, repealed former 12-9-4, 1953 Comp., relating to promul- dle and inserted "federal" preceding "Atomic Energy Act" 
gation of radiation regulations, and enacted a new 74-3-4 near the end; substituted "division" for “environmental 
NMSA 1978. - improvement agency and" at the end of Subsection J; in 
Cross references. — For exemption of environmental Subsection K, deleted "the United States atomic: energy 
improvement board from authority of secretary of envi- commission" preceding "the United States" near the mid- 
ronment, see 9-7A-12, NMSA 1978. dle and deleted "or its successor" near the end; and added 
For § 274(b) of the Atomic Energy Act of 1954, see 42 Subsection L. 


US. C.8 ty eA 


74-3-5. Radiation protection consultant; radiation regulations; 
‘inspection. 


A. The board shall be the radiation protection consultant for all agencies and institutions of 
the state and shall, with the advice and consent of the council, have the authority, after consider- 
ing the facts and circumstances and following the procedures set fortboi in mection, 74- Ls 9 NMSA 
1978, to promulgate rules: 

(1) concerning the health and environmental aspects of che use, Pear erertce storage and 
disposal of radioactive material and the operation ‘of ionizing and non- eer radiation emitting 
equipment; t 

(2) prescribing license, registration and other related fees, all of which shall be deposited 
in ae radiation protection fund; =~ 
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(3) requiring the posting of a bond running only to the state for licensed activities, which 
bond shall be adequate to insure, in the event of abandonment, default or other performance inabili- 
ties of the licensee, compliance with the requirements of the rules or license conditions, including 
actions of the licensee required during or after the cessation of operations, which bond shall be re- 
leased upon demonstration by the licensee that the conditions of the license have been satisfied; and 


(4) establishing continued care fund deposit requirements and other continued care re- 
quirements as provided in Section 74-3-6 NMSA 1978. 
B. Upon adoption, rules shall be furnished to interested parties upon request. 
C. In order to carry out the purposes of the Radiation Protection Act, the director or his sath. 
rized representatives may, as a condition of license or registration, enter at all reasonable times in 
or upon any private or public property where the director has meeps cause to believe begins is 


radioactive material or radiation equipment. 


History: Laws 1959, ch. 185, § 4; 1953 Comp., § 12-9- 
4; Laws 1971, ch. 277. § 18; reenacted as 1953 Comp., 
§ 12-9-5 by Laws 1971, ch. 284, § 5; 1977, ch. 343, § 5; 
2000, ch. 86, § 3. 

Repeals and reenactments. — Laws 1971, ch. 284, 
§ 5 repealed former 12-9-5, 1953 Comp., relating to the 
registration of radiation sources, and enacted a new 74- 
3-5 NMSA 1978. 

Cross references. — For definitions of "board, coun- 
cil,” "director" and “agency,” see 74-3-4 NMSA 1978 and 
notes thereto. 

The 2000 amendment, effective May 17, 2000, in the 
preliminary language of Subsection A, substituted "74- 
1-9 NMSA 1978" for "12-12-13 NMSA 1953" and deleted 
“and regulations" following "rules"; inserted "the use, 
management, storage and disposal of", "the operation of 
ionizing and non-ionizing” and “emitting” in Subsection 
A(1); in Subsection A(2), inserted “registration and other 
related" and substituted “radiation protection fund" for 

“general fund"; substituted "rules" for "regulations" in 
Subsections A(3) and B; substituted "74-3-6 NMSA 1978" 
for "12-9-5.1 NMSA 1953" in Subsection A(4); and deleted 
“of the agency” following "the director" in Subsection C. 


ANNOTATIONS 


Council's "advice and consent" must be clear be- 
fore regulation adopted. — Before the environmental 
improvement board can formally adopt a regulation, it 
must obtain the express recommendation and approval of 


the regulation by the radiation technical advisory coun- 
cil. The "advice and consent" of the council must be stated 
plainly and unequivocally. Kerr-McGee Nuclear Corp. v. 
N.M. Envtl. Improvement Bd., 1981-NMCA-044, 97, N.M. 
88, 637 P.2d 38, cert. quashed, 97 N.M. 242, 637 P.2d 1087. 
Board may require survey reporting to effectuate 
registration of X-ray equipment. — The board is autho- 
rized to adopt regulations providing for the survey of X-ray 
equipment used by members of the healing arts professions 
and also can require that the health and environment de- 
partment (now department of health) be notified of sales and 
service of X-ray equipment in order to insure complete reg- 
istration of such equipment. 1964 Op. Att'y Gen. No. 64-44. 
Promulgation of rules and regulations. — The en- 
vironmental improvement board is authorized to promul- 
gate rules and regulations for radiation protection with- 
out the radiation technical advisory council approving 
the terms of such rules and regulations if the board pro- 
mulgates regulations pursuant to the Medical Radiation 
Health and Safety Act [now Medical Imaging and Radia- 
tion Therapy Health and Safety Act, Chapter 61, Article 
14E NMSA 1978); but the board may not do so without 
the council's approval if the regulations are promulgated 
pursuant to this act. 1988 Op. Att'y Gen. No, 88-39. *" 
Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment," see 4 N.M.L. Rev. 105 
(1973). 
For annual survey of New Mexico law relating to ad- 
ministrative law, see 13 N.M.L. Rev. 235 (1983). 


74-3-5.1. Radiation protection fund created. 


The "radiation protection fund" is created in the state treasury. Radiation license, registration 
and other related fees shall be deposited in the fund. All earnings from investment of the fund 
shall be credited to the fund. Money in the fund is appropriated to the department of environment 
to carry out provisions of the Radiation Protection Act. Disbursements from the fund shall be by 
warrant drawn by the secretary of finance and administration pursuant to vouchers signed by the 
secretary of environment or his designee. Any unexpended or unencumbered balance in the radia- 
tion protection fund at the end of any fiscal year shall not revert to the general fund. 


History: Laws 2000, ch. 86, § 6. 
Effective dates. — Laws 2000, ch. 86 contains no effec- 
tive date provision, but, pursuant to N.M. Const., art. IV, 


§ 23, is effective on May 17, 2000, 90 days after adjourn- 
ment of the legislature. 


74-3-6. Continued care fund regulations; requirements; exemptions; 
modification. 


A. Inthe adoption of regulations governing continued care fund requirements, the board shall 


consider the desirability of prorated payments by the licensee in relation to the expected life of the 
licensed operation. 
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B. Licensees whose licensed activities‘consist only of uses of radioactive material which do 
not create a situation requiring continued care of radioactive materials after the expiration of the 
license, including but not limited to X-ray generating devices, laboratories, medical facilities, phar- 
macies, industrial radiography, well logging and gauges shall not be required to make deposits to 
the continued care fund. 

C. Until the nuclear regulatory commission adopts regulations governing continued care,activ- 
ities, continued care fund deposits required from a uranium mill license holder shall be ten cents 
($.10) per pound of U308 in uranium concentrate (yellow cake) produced from such mill, unless 
the board determines that a lesser amount is appropriate, and the requirement of a mill license 
holder,to make deposits to the continued care fund will terminate for each mill after the cumula- 
tive continued care fund deposit for that mill reaches one million dollars ($1,000,000), 

»-D. . After the nuclear regulatory commission adopts regulations governing continued.care activities: 

(1) the board may alter the amount or character of a licensee's obligation by regulation if 
such regulations are no more stringent than the regulations of the nuclear regulatory commission 
governing continued care activities; 

(2). the board may adopt continued care iongiinbstents more stringent than those of the 
nuclear regulatory commission upon the finding that such regulations are necessitated by unique 
or special circumstances in New Mexico; and 

(3) deposits by a licensee to the continued care fund shall be coniaidetid i in adopting 1 regu- 
lations altering, the amount or ‘atin od of a licensee's continued care eaiieh iam ) 


Histor: 1953 Gani ne 5 § 12- 9-5.1, anebted aa Lewis 
1977, ch, 343, § 6, 


74. 3-7. Continued care ‘fund created; appropriation; approval; 
“regulation. 


A. The "radiation protection continued care fund" is created in the state treasury. Cash bal- 
ances in the fund shall be invested by the state treagyrer as other state funds WBEEE his Juriadie- 
tion are invested. 

B,. Money in the continued care fad is ‘aproprifea to the agency for use in rentadying end 
preventing situations which may be harmful to the health, safety, welfare or property of the people 
and which involve abandoned wastes or inoperative facilities which are or were operated by de- 
positors to the continued care fund. 

C. Emergency expenditures up to the amount of one hundred thousand dollars ($100,000) for 
any single emergency incident may be made from the continued care fund:by the director subject 
to approval of the chairman of the board: Expenditures involving more than one hundred thou- 
sand dollars’ ($100,000) shall’be made only after prior approval of the state board of finance. , 

D. “Subject to the provisions of this section, the boar shall pet regulations governing the 
administration of the continued care fund. 


History: 1953 Comp., § 12-9-5.2, enacted by Laws Cross references, —-For definitions of "agency," “direc- 
1977, ch. 343, § 7; 1989, ch, 324, § 35. tor". and "board," see 74-3-4 NMSA 1978 and notes thereto. 


74-3-8. Registration of radiation equipment. 


A. It is unlawful for any person to possess, use, store, dispose of, manufacture; repair, alter 
or inspect radiation pupens specified by Rep ubaidene of the board unless he registers with the 
agency. 

B. The agency shall issue registration certificates in accordance with procedures prescribed by 
regulation of the board. Registration applications shall be made on forms provided by the agency. 
The registration statement shall be limited to information which the board determines to be nec- 
essary for the protection of the health of the people of the state. 

C. The requirement of registration shall not be interpreted to imply approval by the agency of 
the manner in which the activities requiring registration are carried out. 
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History: Laws 1959, ch. 185, 5; 1953 Comp., § 12-9-5; 
reenacted as 1953 Comp., § 12-9- 6 by Laws 1971, ch. 
284, § 6; 1977, ch. 343, § 8. 


Repeals and reenactments. — Laws 1971, ch. 284, § ' 


74-3-10 


persons and activities, and enacted a new 74-3-8 NMSA 
1978. 
Cross references. — For definitions of "board" and 


"agency", see 74+3-4 NMSA 1978 and notes thereto. ~ 
6-repealed former 12-9-6, 1953 Comp., relating to exempt Poet ; 


74-3-9. Licensing of radioactive material; appeal. 


A. It is unlawful for a person to possess, use, store, dispose = marvetvobie) process, repair or 
alter any radioactive material unless he’holds: 

(1) a license issued by the nuclear cole ematpe commission and so ete 9 the licensee 
to the agency of license identification; 

(2) a license issued by an agreement state and notification by the icerden to the agency of 
license identification; or 

(3). a license issued by the agency. . 

B. The agency shall issue licenses, collect license, registration and other related fees and de- 
posit those fees in the radiation protection fund and shall approve requests for reciprocity in ac- 
cordance with procedures prescribed by rule of the board. License applications shall be made on 
forms provided by the agency. The agency shall not issue a license unless the wk shoremee has dem- 
onstrated the capability of complying with all applicable rules of the board. 

C. The board may, by rule, establish radiation license, registration and other related fees and 
exempt from the requirements of licensure specific quantities of any radioactive material deter: 
mined by the board not to constitute a health or environmental hazard. ‘ 

D. The holding of a license issued by the agency, the nuclear regulatory commission or an 
agreement state does not relieve the licensee from the responsibility of cofaplying i all apple 
cable rules of the board. 

E. A person who is or may be affected by licensing action of the agency may iyi to the dis- 


trict court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1959, ch. 185, § 5; 1953 Comp., § 12- 
9-5; reenacted as 1953 Comp., § 12-9-7 by Laws 1971, 
ch, 284, § 7; 1977, ch. 343, § 9; 1981, ch. 364, § 1; 1998, 
ch. 55, § 91; 1999, ch. 265, § 93; 2000, ch. 86, § 4. 

Repeals and reenactments. — Laws 1971, ch. 284, 
§ 7, repealed 12-9-7, 1953 Comp., relating to enforce- 
ment procedures and penalties, and enacted a new 74-3-9 
NMSA 1978. 

Cross references. — For definitions of "nuclear reg- 
ulatory commission,” "agency," "agreement state” and 
"board," see 74-3-4 NMSA 1978 and notes thereto. 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

Compiler’s notes. — For scope of review of the district 
court, see Zamora v. Vill. of Ruidoso Downs, 120 N.M. 778, 
907 P.2d 182 (1995). 

The 2000 amendment, effective May 17, 2000, in- 
serted "collect license, registration and other related fees 
and deposit those fees in the radiation protection fund" 
in Subsection B and inserted "establish radiation license, 
registration and other related fees and" in Subsection C. 


74-3-10. Exemptions. 


The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec-. 
tion E. 

The 1998 amendment, effective September 1, 1998, in- 
serted "; ; appeal’ i in the section heading, substituted ' 'rule" 
and "rules" for "regulation" and "regulations" throughout 
the section, and rewrote Subsection E. 


ANNOTATIONS 


"Licensing action," as used in’ Subsection E, includes 
denial of an exemption under this article and orders from 
the environmental improvement division directing. the 
means used for use and disposal of radioactive material. 
United Nuclear Corp. v. Fort, 1985-NMCA-049, 102 N.M. 
756, 700 P.2d 1005. 

Am, Jur, 2d, A.L.R. and C.J. s. references, — State 
regulation of nuclear power plants, 82 A.L.R.3d 751. 

State or local regulation of transportation of hazardous 
materials as pre-empted by Hazardous Materials Trans- 
portation Act (49 U.S.C.S. § 1801 et seq.), 78 A.L.R. Fed. 
289. 


A. Nothing contained in the Radiation Protection Act shall be construed as authorizing the 
agency or the board,to limit the-kind and amount.of radiation that may be applied to.a person for 
diagnostic or therapeutic purposes by or under the direction of a licensed physician. 

B. The Radiation Protection Act shall not apply to the transportation of any radioactive mate- 
rial in conformity with regulations of the department of transportation or other agency of the fed- 
eral government having jurisdiction, or to any material or equipment owned by the United States 
and being used, stored or transported by or for the United States or any department, agency or 
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instrumentality thereof, except to the extent required or Pera by the nonggoneury in control of 
such materials or equipment. 

C. The Radiation Protection Act shall not apply to the mining, extraction, processing, storage 
or transportation of radioactive ores or uranium concentrates that are regulated by the United 
States bureau of mines or any other federal or state agency having authority unless the authority 
is ceded by such agency to the board. 


History: Laws 1959, ch. 185, § 6; 1953 Comp., § 12- Cross references. — For definitions of "agency" and 
9-6; reenacted as 1953 Comp., § 12-9-8 by Laws 1971, "board," see. 74-3-4 NMSA 1978 and notes thereto. 
ch, 284, § 8; 1977, ch. 343, § 10. For the United States bureau of mines, see 30 U.S.C. § 1. 


74-3-10.1. Fee exemption. 


All medical, dental and veterinary x-ray equipment is exempt from fees imposed.pursuant to the 
Radiation Protection Act. 


History: Laws 2000, ch. 86, § 5. § 23, is effective on May 17, 2000, 90 days after adjourn- 
Effective dates. — Laws 2000, ch. 86 contains no effec- ment of the legislature. 
tive date provision, but, pursuant to N.M. Const., art. IV, 


74-3-11. Repealed. 


Repeals. — Laws 2003, ch. 297, § 7 repealed 74-3-11 For provisions of former section, see the 2002 NMSA 1978 
NMSA 1978, as enacted by Laws 1971, ch. 284, § 9, relat- on NMOneSource.com. For similar present provision, see 
ing to civil penalty and injunction, effective July 1, 2003. 74-3-11.1 NMSA 1978. 


74-3-11.1. Enforcement; compliance orders; civil penalties. 


A. When, on the basis of any information, the secretary determines that a person has violated 
or is violating a requirement or prohibition set forth in the Radiation Protection Act, a regulation 
promulgated pursuant to that act or a condition of a license or registration issued pursuant to that 
act, the secretary may: 

(1) issue a compliance order stating with reasonable specificity the nature of the viola- 
tion and requiring compliance immediately or within a specified time period, or assessing a civil 
penalty for a past or current violation, or both. The secretary may commence an action in the ap- 
propriate district court to enforce an order; or 

(2) commence a civil action in district court for appropriate relief, including injunctive 
relief. 

B. An order issued pursuant to Subsection A‘of this section may include a suspension or revo- 
cation of a license or registration, or portion thereof, issued by the secretary. A penalty assessed 
in the order shall not exceed fifteen thousand dollars ($15,000) per day for each violation in the 
order. If a person named in an order fails to comply with the order, the secretary may assess a civil 
penalty in an amount not to exceed fifteen thousand dollars ($15,000) per day for each violation of 
the order. 

C: In determining the amount of a penalty to be assessed pursuant to this section, the secre- 
tary shall take into account the seriousness of the violation, any good-faith efforts to comply with 
the applicable requirements and any other relevant factors. 

D. An order issued pursuant to the provisions of Subsection A of this section shall become final 
unless, no later than thirty days after the order is served, the person named in the order submits 
a written request to the secretary for a public hearing. The secretary shall appoint an independent 
hearing officer to preside over the public hearing. The hearing officer shall make and preserve a 
complete record of the proceedings and forward a recommendation based on the proceedings to the 
secretary. The secretary shall make a final decision. 

E. In connection with any proceeding pursuant to this section, the secretary may issue subpoe- 
nas for the attendance and testimony of witnesses and the production of relevant papers, books 
and documents. The secretary may also adopt rules for discovery procedures. 


851 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


74-3-11.2 ENVIRONMENTAL IMPROVEMENT 74-3-13 
F. Penalties collected pursuant to an administrative order issued pursuant to this section shall 


be deposited in the state general fund. 


History; Laws 2003, ch, 297, § 4. * correct or reduce effects of polluting practices, 49 A.L.R.3d 
Effective dates. — Laws 2003, ch. 297,.§ 8 made cs 1239, . 
act effective July 1, 2003. Right to maintain action to enjoin public nuisance as af- 


fected by existence of pollution control agency, 60 A.L.R.3d 
ANNOTATIONS 665. 


Am. Jur, 2d, A.L.R.and C.J.S. references. — Pollu- Tort liability for nonmedical eadiologisal :| harm, 73 
tion control: preliminary mandatory injunction .to prevent, A.L.R.4th 582, 


74-3-11.2. Administrative actions; appeals. 


A. A person who is adversely affected by a final administrative action of the secretary may ap- 
peal to the court of appeals for further relief within thirty days after the action, All a lee shall 
be on the administrative record developed by the secretary. 

B. Upon appeal, the court of appeals shall set aside the action only if it is found to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(8) otherwise not in accordance with law. 

C. Astay of enforcement of the action being appealed may be granted piven hearing and UPOR 

good cause shown: : 

(1), by the secretary; or 

(2) by the court of appeals if the secretary denies a stay or fails to act upon an aalicatitsy 
for a stay within sixty days after receipt. . 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 61A 


History: Laws 2003, ch. 297, § 5. . 
Effective dates. — Laws 2003, ch. 297, § 8 made the 


act effective July 1, 2003. 


74-3-12. Repealed. 


Repeals. — Laws 2003, ch.’ 297, § 7 repealed 74-3- 
12 NMSA 1978, as enacted by Laws 1977, ch. 343, § 12, 


Am, Jur. 2d Pollution Control § 80 et seq. 


provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. For similar present provision, see 74- 
3-12:1 NMSA 1978. 


relating to criminal penalty, effective July 1, 2003. For 


74-3-12.1. Criminal penalties. 


A, A person who knowingly commits a violation of the Radiation Protection Act or’a regulation 
promulgated pursuant to that act is guilty of a misdemeanor and upon conviction shall be sen- 
tenced to a term of imprisonment not to exceed three hundred sixty-four days.or the Payment ofa 
fine not to exceed ten thousand dollars ($10,000), or both. 

B.,. A person who knowingly makes.a false statement, representation or catuifiaation | in an ap- 
plication, record, report, plan or other document filed or required to be maintained pursuant to the 
Radiation Protection Act or any regulation promulgated pursuant to that act is guilty of a petty 
misdemeanor and upon conviction shall be sentenced to a term of imprisonment not to exceed. six 
months or the payment of a fine not to exceed ten thousand dollars ($10,000), or both. 


History: Laws 2008, ch. 297, § 6, Effective dates, — Laws. 2008, is 297,§ 8 indie fe 


act effective July 1, 20038. 


74-3-13. Emergencies. 
In the event of an emergency, the director may order the impounding of sources of radiation in 


the possession of any person who is not-equipped to comply with or fails to comply with the provi- 
sions of the Radiation Protection Act or any.rule or regulation promulgated thereunder, . 
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History: 1953 Comp., § 12-9-9.2, enacted by Laws | ANNOTATIONS 


197, ch, 343, § 13. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur, 2d Pollution Control §§ 2012, 2050. 


74-3-13.1. Emergency powers of the secretary. 


A. Notwithstanding any other provision of the Radiation Protection Act, if the secretary de- 
termines that a person is violating a condition of a license or registration issued by the agency, or 
administered by the agency pursuant to an agreement with the nuclear regulatory commission, 
or any regulation promulgated pursuant to the Radiation Protection Act, and determines that the 
violation may present an imminent and substantial endangerment to human health or safety, the 
secretary may bring suit to immediately restrain the person from the violation or take such other 
action as may be necessary or both. The secretary may also take other action, including issuing 
orders as may be necessary to protect human health and safety. The order shall be effective im- 
mediately; however, the person named in the order may request an administrative hearing before 
the secretary within ten days after the order is served. If a timely request for a hearing. is made, 
the secretary shall hold the hearing within thirty days. The secretary may commence an action in 
the appropriate district court to enforce an order. , 

B. A person who willfully violates an order of the secretary pursuant to Subsection A of this 
section may be fined not more than fifteen thousand dollars ($15,000) per day for each violation of 
the order. 


‘History: Laws 2003, ch, 297, $3... Effective dates. — Laws 2003, ch. 297, § 8 made the 
act effective July 1, 2003. 


74-3-14, Fluoroscopic or X-ray machines for shoe fitting; hand-held 
fluoroscopes; operation or maintenance prohibited. 


A. No shoe-fitting device or shoe-fitting machine which uses fluoroscopic, X-ray or radiation 
principles shall be operated or maintained within the state. 
B. No hand-held fluoroscope shall be operated or maintained within the state. 


History: 1953 Comp., § 12-9-10, enacted by Laws 
1971, ch, 284, § 10; 1977, ch. 343, § 14. 


74-3-15. Agreement status authorized. 


The board and the agency, through the governor, may enter into an agreement with the nuclear 
regulatory commission, as provided in the Atomic Energy Act of 1954, as amended, providing for 
discontinuance of the regulatory authority of the nuclear regulatory commission and acceptance 
of that authority by the board and agency, For the duration of such an agreement, the board shall 
have authority to regulate the radioactive materials covered by the agreement for the protection of 
the public health and safety and the environment from radiation hazards. 


History: 1953 Coup) § 12-9-11, exiatited by Laws For the Neale Energy Act of 1954, see 42 U.S.C. § 2011 
1971, ch, 284, § 11; 1977, ch. 3438, § 15. et seq. 
Cross references. — For definitions of "board," 


"agency" and "nuclear regulatory commission," see 74-3-4 
NMSA 1978 and notes thereto; 


74:93:16" Diserimination 


No person or employer shall discharge or in any manner discriminate against any exployee 
[employee] except for good cause shown because the employee has filed a complaint or instituted 
or caused to be instituted a proceeding under or related to the Radiation Protection Act or has 
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testified or is about to testify in any such proceeding or because of the exercise by the employee on 
behalf of himself or others ab any right. afforded by that act or any rule, regulation or order adopted 
thereunder. 


History: 1953 Comp., § 12-9-12, enacted by Laws 
1977, ch. 343, § 16. ' inserted by the compiler and is not part of the law. 


ARTICLE 4 .. 


Hazardous Wastes 


Sec. Sec. 

74-4-1. Short title. ; 74-4-4.7, Permit seeapthcets disclosure. 

74-4-2. Purpose. ; 74-4-4,.8, Storage tank fund created; appropriation. 

74-4-3. Definitions. 74-4-5, Adoption of regulations; notice and hearing. —‘ 

74-4-3.1.. Application of act. 74-4-6. Repealed. 

74-4-3,2. Repealed. 74-4-7, Containment and cleanup. of Aaaarioue sub- 

74-4-3.3. Hazardous wastes of other states. stance incidents; division powers. — 

74-4-4. Duties and powers of the board. ' ) 74-4-8. Emergency fund. 

74-4-4.1, Hazardous agricultural waste; duties and re- ‘74-4-9,. \Existing hazardous waste facilities; paris sta- 
sponsibilities of the department of agricul- tus. 
ture. 74-4-10. Enforcement; compliance orders; civil penalties. 

74-4-4,2. Permits; issuance; denial; modification; suspen- 74-4-10.1, Hazardous waste monitoring, analysis’ and 
sion; revocation. testing. 

74-4-4.3. Entry; availability of records. 74-4-11, Penalty; criminal. 

74-4-4.4. Storage tanks; registration; installer certifica- 74-4-12, Penalty; civil. 
tion; tester certification; fees. * 74-4-13. Imminent hazards; authority of director; penal- 

74-4-4.5. Hazardous waste fund created; appropriation. ties. 

74-4-4.6. Repealed. 74-4-14, Administrative actions; judicial review. 


74-4-1. Short title. 
Chapter 74, Article 4 NMSA 1978 may be cited as the "Hazardous Waste Act". 


History: 1953 Comp., § 12-9B-1, enacted by Laws Recovery of punitive damages for injuries resulting 
1977, ch. 318, § 1; 1983, ch. 302, § 1. from transport, handling, and storage of toxic or hazard- 
Cross references. — For Voluntary Remediation Act, ous substances, 39 A.L.R.5th 763. 
see Chapter 74, Article 4G NMSA 1978. Governmental recovery of cost of hazardous waste: ‘re- 
moval under Comprehensive Environmental Response, 
ANNOTATIONS Compensation, and Liability Act (42 USCS § 9601 et seq.), 
An implied private right of action does not exist 70 A.L.R. Fed. 329. 
under this section and a negligence per se claim may not_ State or local regulation of toxic substances as pre- 
be predicated on a violation of this section. Schwartzman, empted by Toxic Substances Control Act (15 USCS § 2601 
Ine. v. Atchison, T. & S.F.Ry., 857 F. Supp. 838 (D.N.M. et seq.), 84 A.L.R. Fed. 913. rp. 
1994). Right to maintain action based on violation of § 7003 
Administrative warrant was lawful where the New of Resource Conservation and Recovery Act (42 USCS § 
Mexico Hazardous Waste Act authorizes the,acts specified 6973) pertaining to imminent hazards from solid or haz- 
in the warrant to be carried out by the New Mexico envi- ardous waste, 105 A.L.R. Fed. 800. : eo 
ronment department's officers and agents. Eden v. Voss, - - Necessity of proof of scienter under statute fixing crimi- 
105 Fed. Appx. 234 (10th Cir, 2004), nal penalties for hazardous waste violations (42 USCS. § 
Law reviews. — For article, "Rights of New. Mexico - 6928(d)), 106 A.L.R. Fed. 836. 
Municipalities Regarding the Siting and Operation of Pri- Transporter liability under § 107(a)(4) of Comprehen- 
vately Owned Landfills," see 21 N.MLL. Rev. 149 (1990). sive Environmental Response, Compensation, and Liabil- 
‘Am, Jur. 2d, A.L.R. and C.J.S. references. — Stand- ity Act (CERCLA) (42 USC § 9606(a)(4)), 112 A.L.R. mss 
ing to sue for violation of state environmental regulatory 49. 
statute, 66 A.L.R.4th 685. What are "necessary costs of response" within mean- 
Validity of local regulation of hazardous waste, 67 ing of § 107(a)(4)(B) of Comprehensive Environmental 
AL.R.4th 822. Response, Compensation, and Liability Act (CERCLA) (42 
Validity, construction, and application of state hazard- USC § 9607(a)(4)(B)), 113 A.L.R. Fed. 1 
ous waste regulations, 86 A.L.R.4th 401, Propriety of negotiated settlements in government 
Common-law strict liability in tort of prior landowner cleanup actions under federal hazardous waste statutes, 
or lessee to subsequent owner for contamination of land 114 A.L.R. Fed. 1 
with hazardous waste resulting from prior owner's or les- Liability of parent or successor corporation, or corporate 
see's abnormally dangerous or ultrahazardous activity, 18 shareholders, in action pursuant to Comprehensive En- 
AL.R.5th 600. _ vironmental Response, Compensation, and Liability Act 


(CERCLA) (42 USCS §§ 9601-9675), 121 A.L.R. Fed. 173. 
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Liability of local government under § 107(a) of Com- Construction and application of Statute of Limitations 
prehensive Environmental Response, Compensation and (42 USCS § 9613(g)(1)) for action under §.107 of Compre- 
Liability Act (CERCLA) (42 USCS § 9607(a)), 183 A.L.R. hensive Environmental Response, Compensation, and Li- 
Fed. 293. ability Act (CERCLA) (42 USCS § 9607) for Natural Re- 

What constitutes "hazardous waste” subject to regula- source Damages, 144 A.L.R. Fed. 285. yi 
tion under Resource Conservation and Recovery Act (42 _ , Equitable considerations in allocating response costs 
USCS §§ 6901 et seq.), 185 A.L.R. Fed. 197. to owner or occupant of previously contaminated facility 

Indemnification or release agreement as covering li- ’ in action purstant to § 113(f) of Comprehensive Environ- 
ability under § 107 (A) of Comprehensive Environmental mental Response, Compensation; and Liability Act (CER- 
Response, Compensation, and Liability Act (CERCLA) (42 CLA) (42 USCA § 9618(£)),.148 A.L.R. Fed, 203, 

USCS § 9607 (a)), 189 A.L.R. Fed. 123. Supreme Court's views as to validity, construction and 

Application of Statute of Limitations (42 USCS § 9613 ~~ application of Comprehensive Environmental Response, 
(g\(2)) in action under § 107 of Comprehensive Environ-. Compensation, and Liability Act (CERCLA) (42 U.S.C.A. 
mental Response, Compensation, and Liability Act (CER- § 9601.et seq.), 157. A.L.R. Fed. 291, 

CLA) (42 USCS § 9607) for recovery of costs for removal or Amount and characteristics of wastes as equitable fac- 
remedial action, 142 A.L.R. Fed. 115. i tors in allocation of response costs pursuant to § 113(f)(1) 

Application of Statutes of Limitations (42 USCS § 9613... of Comprehensive Environmental Response, Compensa- 
(g)) in action under § 113(f) of Comprehensive Environ- ; tion, and Liability, Act (CERCLA), 42 U.S.C,A. § 9613(f)(1): 
mental Response Compensation, and Liability Act (CER- multiple waste streams, 162 A. L. R. Fed. 371. 


CLA) (42 USCS § 9613(f)) for contribution for response ~~ — 
costs or damages, 143 A.L.R. Fed. 591. 


74-4-2. Purpose. 


The purpose of the Hazardous Waste Act is to help ensure the maintenance of the quality of the 
state's environment; to confer optimum health; safety, comfort and economic and social well- Bemg 
on its ot eb wintaii and to protect the a ie oe igi of its lands. 


History: 1953 Comp., § 12-9B-2, enacted by Laws 
1977, ch. 313, § 2. 


74.4.3, Definitions. 


As used in the Hazardous Waste Act: 

A. “above ground storage tank" means a single tank or combination of tanks, including un- 
derground pipes connected thereto, that are used to contain petroleum, including crude oil or any 
fraction thereof that is liquid at standard conditions of temperature and pressure of sixty degrees 
Fahrenheit and fourteen and seven-tenths pounds per square inch absolute, and the volume of 
which is more than ninety percent above the surface wd the ground. "Above ground storage tank" 
does not include any: 

(1) farm, ranch or residential tank used for storing motor fuel for noncommercial purposes; 

(2) pipeline facility, including gathering lines, that is regulated under Chapter 601 of Title 
49 of the United States Code or that is an intrastate pipeline facility regulated under state laws 
as provided in Chapter 601 of Title 49 of the United States Code and that is determined by the 
United States secretary of transportation to be connected to a pipeline, or to be operated or in- 
tended to be capable of operating at pipeline pressure or as an integral part of a pipeline; 

(3) surface impoundment, pit, pond or lagoon; 

(4) storm water or wastewater collection system; 

(5) flow-through process tank; — 

(6) liquid trap, tank or associated gathering lines or other storage methods or devices re- 
lated to oil, gas or mining exploration, production, transportation, refining, processing or storage, 
or to oil field service industry operations; 

(7) tank used for storing heating oil for consumptive use on the premises where stored; 

(8) pipes connected to any tank that is described in Paragraphs (1) through (7) of this sub- 
section; or 

(9) tanks or related pipelines and facilities owned or used by a refinery, natural gas pro- 
cessing plant or pipeline company in the regular course of its refining, processing or pipeline busi- 
ness; 

‘B. "board" means the environmental improvement board; 
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C. "corrective action" means an action taken in accordance with rules of the board to investi- 
gate, minimize, eliminate or clean up a release to protect the public health, safety and welfare or 
the environment; 

D. "director" or "seetotiary” means the secretary of environment; 

E. "disposal" means the discharge, deposit, injection, dumping, spilling, leaking or Spats of 
any solid waste or hazardous waste into or on any land or water so that the solid waste or haz- 
ardous waste or constituent thereof may enter the environment or be emitted into the air or dis- 
charged into any waters, including ground waters; 

F.. "division" or ;department, means the department of environment; 

G. "federal agency" means any department, agencyvor other instrumentality of the federal gov- 
ernment and any independent agency or establishment of that government, including any govern- 
ment corporation and the government publishing office; 

H.. :"generator" means any person producing hazardous waste; 

-|. "hazardous agricultural waste" means hazardous waste generated as part of the licensed ac- 
tivity by any person licensed pursuant to the Pesticide Control Act [76-6-1 through 76-6-9 NMSA 
1978] or hazardous waste designated as hazardous agricultural waste by the board, but does not 
include animal excrement in connection with farm, ranch or feedlot operations; 

J. "hazardous substance incident" means any emergency incident involving a chemical or 
chemicals, including transportation wrecks, accidental spills or leaks, fires or explosions, which 
incident creates the reasonable probability of injury to human health or property; 

K. "hazardous waste" means, any solid waste or combination of solid wastes that because of 
their quantity, concentration or physical, chemical or infectious characteristics may: , 

(1) cause or significantly contribute to an increase in mortality or an increase in serious 
irreversible or incapacitating reversible illness; or 

(2) pose a substantial present or potential hazard to hae health or the environment 
when improperly treated, stored, transported, disposed of or otherwise managed. "Hazardous 
waste" does not include any of the following, until the board determines that they are subject to 
Subtitle C of the federal Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.C. 
6901 et seq.: 

(a) drilling fluids, produced waters and other wastes associated with the exploration, 
development or production of crude oil or natural gas or geothermal energy; 

(b) . fly ash waste; 

(c) bottom ash waste; 

(d) slag waste; 

(e) flue gas emission control waste generated primarily from the combustion of coal 
or other fossil fuels; 

(f) solid waste from the extraction, beneficiation or processing of ores and minerals, 
including phosphate rock and overburden.from the mining of uranium ore; or 

(g) cement kiln dust waste; 

L.. "manifest" means the form used for identifying the quantity, composition, origin, routing 
and destination of hazardous waste during transportation from point of generation to point of 
disposal, treatment or storage; 

M. "person" means an individual, trust, firm, joint stock company, federal agency, corporation, 
including a government corporation, partnership, association, state, municipality, conunisgtan, po- 
litical subdivision of a state or any interstate body; 

N. "regulated substance" means: 

(1) a substance defined in Section 101(14) of the federal Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, but not including a substance regulated as a 
hazardous waste under Subtitle C of the federal Resource Conservation and. Recovery Act of 1976, 
as amended; and , 

(2), petroleum, including crude oil or any fraction thereof that is liquid at standard con- 
ditions of temperature and, pressure of sixty degrees Fahrenheit and fourteen and seven-tenths 
pounds per square inch absolute; 

O. "solid waste" means any garbage, refuse, sludge from a waste treatment plant, water sup- 
ply treatment plant or air pollution control facility and other discarded material, including solid, 
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liquid, semisolid or contained gaseous material resulting from industrial, commercial, mining and 
agricultural operations, and from community activities, but does not include solid or dissolved ma- 
terials in domestic sewage, or. solid or dissolved materials in irrigation return flows or industrial 
discharges thatare point sources subject to permits under Section 402 of the Federal Water Pol- 
lution Control Act, as amended, 86 Stat. 880, or source, special nuclear or byproduct material as 
defined by the federal Atomic Energy Act of 1954, as amended, 68 Stat. 923; 

P. "storage" means the containment of hazardous waste, either on a‘temporary basis or for a 
period of years, in such a manner as not to constitute disposal of such hazardous waste; : 

Q. "storage tank" means an above ground storage tank or an underground storage pans, 

R. ‘"tank installer" means any individual who installs or repairs a storage tank; 

S. "tank tester" means any individual who tests storage tanks; — 

T.. "transporter" means a person engaged in the movement of hazardous waste, not including 
movement at the site of generation, disposal, treatment or storage; 

U. "treatment" means any method, technique or process, including neutralization, designed to 
change the physical, chemical or biological character or composition of a hazardous waste so as 
to neutralize the waste or so as to render the waste nonhazardous, safer for transport, amenable 
to recovery, amenable to storage’ or reduced in volume. "Treatment" includes any activity or pro- 
cessing designed to change the physical form or chemical composition of hazardous waste so as to 
render it nonhazardous; . 

V. "underground storage tank" means a single tank or a combination of tanks, including under- 
ground pipes connected thereto, that is used to contain an accumulation of regulated substances 
and the volume of which, including the volume of the underground pipes connected thereto, is ten 
percent or more beneath the surface of the ground. "Underground storage tank" does not include 
any: 

(1) farm, ranch or residential tank of one thousand one hundred pesloas or less capacity 
used for storing motor fuel for noncommercial purposes; 

(2) septic tank; 

(3) pipeline facility, including gathering lines, that j is regulated under Chapter 601 of Title 
49 of the United States Code or that is an intrastate pipeline facility regulated under state laws 
as provided in Chapter 601 of Title 49 of the United States Code and that is determined by the 
United States secretary of transportation to be connected to a pipeline, or to be operated or in- 
tended to be capable of operating at pipeline pressure or as an integral part of a pipeline; 

(4) surface impoundment, pit, pond or lagoon; 

(5) storm water or wastewater collection system; 

(6) flow-through process tank; 

(7). liquid trap, tank or associated gathering lines directly related'to oil or gas production 
and gathering operations; 

(8) storage tank situated'in an underground area, such as a basement, cellar, minework- 
ing drift, shaft or tunnel, if the storage tank is situated a or above the surface of the mene pas 
nated floor; ; 

(9) tank used for storing heating oil for consumptive use on the premises where peste 

(10) tank exempted by rule of the board after finding that the type of tank is adequately 
regulated under another federal or state law; or . 

(11) pipes connected to any tank that is described in Purdgriplia (1) through (10) ofthis 
subsection; and 4 

W. "used oil" means any oil that has been refined from crude oil, or any dvnchelie oil, that has 
been used and as a result of such use is contaminated by physical or chemical impurities. 


History: 1953 Comp., § 12-9B-3, enacted by Laws Cross references. — For Section 101(14) of the Com- 
1977, ch. 318, § 3; 1981 (1st S.S.), ch. 8, § 2; 1987, ch. prehensive Environmental Response, Compensation and 
179, § 1; 1989, ch. 322, § 1; 1991, ch. 25, § 33; 1992, ch. Liability Act of 1980, see 42 ULS.C. § 9601 (14). 

438, § 1; 2001, ch. $328, § 1; 2001, ch. 325, § 2; 2002, ch. 47, For Section 402 of the federal Water Pollution Control 
§ 1; 2010, ch. 27, § 1; 2018, ch. 11, § 1. Act, see 33 U.S.C. § 1342. 

Repeals. — Laws 2002, ch. 47, § 3 repealed Laws 2001, For the Atomic Energy Act of 1954, 'see 42 U.S.C. § 2011 

ch. 328, § 1, effective May 15, 2002. et seq. 
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_ The 2018 amendment, effective May 16, 2018, - trap" in Paragraph U(7); added Paragraphs U(9) and (10); 


amended the Hazardous Waste Act to conform the defini- redesignated former Paragraph U(9) as (11) and updated 
tions of "above ground storage tank", “underground stor- the internal references, 

age tank" and "tank tester" to'comply with federal law; | The 1992 amendment, effective March 6, 1992, sub- 
in Paragraph A(2), after "lines", added "that is", after stituted "secretary of environment" for "secretary of the 
"regulated under", deleted "the federal Natural Gas Pipe- department" in Subsection B, inserted."or department" in: 
line Safety Act of 1968 or the federal Hazardous Liquid Subsection D, and made minor stylistic changes through- 
Pipeline Safety Act of 1979" and added "Chapter 601 of out the section. 

Title 49 of the United States Code", and after "state laws", The 1991. hastalstvonitth effective March 29, 1991, re- 
deleted "comparable to either act" and added the remain- wrote Subsection B, which read "'director' means the di- 
der of the paragraph; in Subsection G, after "the govern- rector of the division"; substituted "department of envi- 
ment", deleted "printing" and added “publishing”; added © ronment" for "environmental improvement division of the 
new Subsection S and redesignated former,Subsections S health and environment department" in Subsection D; 
through V as Subsections T through W, respectively; and inserted "of 1976" following "Recovery Act" in the second 
in Subsection V(8), after "regulated under", deleted "the sentence in Paragraph (2) of Subsection I and in Para- 
federal Natural Gas Pipeline Safety Act of 1968 or the fed- graph (1) of Subsection L; and substituted "42 U.S.C.S, 
eral Hazardous Liquid Pipeline Safety Act of 1979" and 6901": for "42 US.C.S. 6921" in the second sentence in 
added "Chapter 601 of Title 49 of the United States Code", Paragraph (2) of Subsection I. 

and after "under state laws", deleted "comparable to ei- 

ther act" and added’ the remainder of the paragraph. ANNOTATIONS >; 

The:2010 amendment, effective: May: 192010; im Sub: Am. Jur. 2d, AL.R. and C.J.S. references, — De- 
section ACD), after "storing motor fuel’ deleted “or heating termination whether substance’is "hazardous substance" 
oil"; in Subsection A(7), after tank", deleted "associated with within meaning of § 101(14) of Comprehensive Environ- 
an emergency generator system and ‘added the- remainder mental Response, Compensation, and Liability Act (CER- 
of the sentence; in Subsection K(2), added paragraph des- CLA) (42 USCS § 9601(14)), 118 A.L.R. Fed. 293. 
ignations (a) through (g); in Subsection, 1 U(D, after "storing _. Establishing "release or threatened release" of hazard- 
motor fuel ' deleted or heating oil"; and in Subsection U(9), ous substance from facility for purposes of liability pursu- 
it on ig associated with we bi Fh in ant to § 107 of Comprehensive Environmental Response, 

“The “0 amendsacnt cftaome Bar 150000 caidas nce eet ao aee lta tae tang e oe 
Subsection V. What constitutes "hazardous waste" subject to regula- 

The 2001 amendment, effective July 1, 2001, added tion under Resource Conservation and Recovery Act (42 
Subsection A;-redesignated former Subsectiom A as: B; USCS §§ 6901 et seq.), 135 A.L.R: Fed. 197. 
added Subsection C; redesignated former Subsections B rn, ar ee ee "disposal" for purposes of owner. or 
to N and D to P; added Subsection Q; redesignated former operator liability under § 107(a)(2) of Comprehensive En- 
Subsections O to Ras R to U; deleted "an underground vironmental Response, Compensation and Liability Act 
preceding "storage tank" in‘ current Subsection R; sub- | (CERCLA) (42 USCS'§ 9607(a)(2)), 186 A.L.R. Fed. 117. 
stituted "Treatment" for "Such term" in last sentence of What constitutes "facility" within meaning of § 101(9) 


current Subsection T; substituted "Underground storage of the Comprehensive, Environmental Response, Compen- 


tank" for "The term" preceding "does not include any" in 
current Subsection U; deleted the citations to the two acts. IWTAL Fed. 468 ay (etait Se SERIE tnndhaed 


listed in Paragraph U(3); deleted "tank" following "liquid 


74-4-3.1. Application of act. 


Nothing in the Hazardous Waste Act shall be construed to apply to any activity or substance 
which is subject to the Federal Water Pollution Control Act, as amended, (83 U.S.C. 1251 et seq:), 
the Safe Drinking Water Act, as amended, (42 U.S.C. 300f et seq.) or the Atomic Energy Act of 
1954, as amended, (42 U.S.C. 2011 et seq.) except to the extent that:such application or regulation 
is not inconsistent with the requirements of such acts; nor shall the Hazardous Waste Act apply to 
the treatment, storage or disposal of wastes under a permit issued pursuant to the Surface Mining 
Act [Chapter 69, Article:25A NMSA 1978] or the federal Surface Mining Control and Reclamation 
Act of 1977, as amended, or to any farmer disposing of waste pesticides from his own use, provided 
he triple rinses each emptied pesticide container and disposes of the pesticide residues on his own 
farm in a manner consistent with the disposal instructions on the pesticide label. . 


History; 1978,Comp., § 74-4-3.1, enacted by Laws has been superseded by the Water Pollution Control Act, 


1981 (1st S.S.), ch. 8, § 3. which appears as 33 U.S.C. § 1251 et seq. 
Compiler's notes. — The Federal Water Pollution Cross references. — For the federal Surface Mining 
Control Act, referred to near the beginning of this section, Control and Reclamation Act of 1977, see 30 U.S.C. § 1201 
et seq. 


74-4-3.2. Repealed. Fad se sy 


Repeals. — Laws 1989, ch. 4, § 1 repealed 74-4- relating to application of Hazardous Waste Act to the 
3.2 NMSA 1978, as enacted by Laws 1987, ch. 179, § 2, waste isolation pilot plant, effective February 23, 1989. 
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74-4-3.3. Hazardous wastes of other states. 


In addition to the meaning of hazardous waste as defined in Section 74-4-3 NMSA 1978, the 
term "hazardous waste" as used in the Hazardous Waste Act may include any material imported 
into the state of New Mexico-for the purpose of disposal which is defined or classified as hazardous 
waste in the state of origin. 


History: 1978 Comp., § 74-4-3.3, enacted by Laws 
1989, ch. 255, § 1. 


74-4.4, Duties and powers of the board. 


A. The board shall adopt rules, for. the management of hazardous waste, as may be necessary to 
protect public health and the environment, that are equivalent to and at least. as stringent as fed- 
eral regulations adopted by the federal environmental protection agency pursuant to the federal 
Resource Conservation and Recovery Act of 1976, as amended: 

(1) for the identification and listing of hazardous wastes, taking into account toxicity, per- 
sistence and degradability, potential for accumulation in tissue and other related factors, includ- 
ing flammability, corrosiveness and other hazardous characteristics; provided that, except as au- 
thorized by Sections 74-4-3.3.and 74-8-2 NMSA 1978, the board shall not identify or list any solid 
waste or combination of solid wastes as a hazardous waste that has not been listed and designated 
as a hazardous waste by the federal environmental protection agency pursuant to the federal Re- 
source Conservation and Recovery Act of 1976, as amended; 

(2) establishing standards.applicable to generators identified or listed under this subsec- 
tion, including requirements for: 

(a) furnishing information on the location and.description of the generator's facility 
and on the production or energy recovery activity occurring at that facility; 

(b) recordkeeping practices that accurately identify the quantities of hazardous waste 
generated, the constituents of the waste that are significant in quantity,or in potential harm to 
human health or the environment, and the disposition of the waste; 

(c) labeling practices for any containers used for the storage, transport or disposal of 
the hazardous waste that will identify accurately the waste; 

(d) use of safe containers tested for safe storage and transportation of the hazardous 
waste; 7 9% 
(e) furnishing the information on the general chemical composition of the hazardous 
waste to persons transporting, treating, storing or disposing of the waste; 

(f) implementation of programs to reduce the volume or quantity and toxicity of the 
hazardous waste generated; 

(g)... submission of reports to the secretary at such times as the secretary deems neces- 
sary, setting out the quantities of hazardous waste identified or listed pursuant to the Hazardous 
Waste Act that the generator has generated during a particular time period and the disposition of 
all hazardous waste reported, the efforts undertaken during a particular time period to reduce the 
volume and toxicity of waste generated and the changes in volume and toxicity of waste actually 
achieved during a particular time period in comparison with previous time periods; and 

(h) the use of a manifest system and any other reasonable means necessary to ensure 
that all hazardous, waste generated is designated for treatment, storage or disposal in, and arrives 
at, treatment, storage or disposal facilities, other than facilities on the premises where the waste 
is generated, for which a permit has been issued pursuant to the Hazardous Waste Act; that the 
generator of hazardous waste has a program in place to reduce the volume or quality and toxicity 
of waste to the degree determined by the generator to be economically practicable; and that the 
proposed method of treatment, storage or disposal is that practicable method, currently available 
to the generator that minimizes the present and future threat to,|human health and the environ- 
ment; Fr i 
(3). establishing standards. applicable to transporters of hazardous,waste, identified or 
listed under this subsection or of fuel produced from any such hazardous waste or of fuel from such 
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waste and any other material, as may be necessary to protect human health and the environment, 
including requirements for: 

(a) recordkeeping concerning the hazardous waste Lif anne apa and its source and de- 
livery points; 

pO (b) transportation of the hazardous waste only if properly labeled; , 

(c) compliance with the manifest system referred to in Subparagraph (h) of Para- 
graph (2) of this subsection; and 

(d) transportation of all the hazardous waste only to the hazardous waste treatment, 
storage or disposal facility that the shipper designates on the manifest form to be a facility holding 
a permit issued pursuant to the Hazardous Waste Act or the Ga Resource Sab se Nigh ae and 
Recovery Act of 1976, as amended; 

(4) establishing standards applicable to distributors or artes of any ust mae 
from hazardous waste, or any fuel that contains hazardous waste, for: . 

(a) furnishing the information saga the location and general description of the fa- 
cility;and © 

(b) furnishing the information big the’ PIO SLIUR or energy i iat activity 
carried out at the facility; 

(5) establishing performance standards as may be necessary to protect human health and 
the environment applicable to owners and operators of facilities for the treatment, storage or dis- 
posal of hazardous waste identified or listed under this section, distinguishing, where appropriate, 
between new facilities and facilities in existence on n the date of promulgation, including require- 
ments for: 

(a) maintaining the records of all hazardous waste identified or listed under this sub- 
section that is treated, stored or disposed of, as the case may be, and the manner in which the 
waste was treated, stored or disposed of; 

(b) satisfactory reporting, monitoring, inspection and babies with the manifest 
system referred to in Subparagraph (h) of Paragraph (2) of this subsection; 

(c) treatment, storage or disposal of all such waste and any liquid that is not a haz- 
ardous waste, except with respect to underground injection control into deep injection wells, re- 
ceived by the facility pursuant to such operating methods, techniques and practices as may be 
satisfactory to the secretary; 

(d) location, design and construction of hazardous waste treatment, disposal or stor- 
age facilities; 

(e) contingency plans for effective action to minimize unanticipated damage from any 
treatment, storage or disposal of any hazardous waste; 

(f) maintenance and operation of the facilities and requiring any additional qualifica- 
tions as to ownership, continuity of operation, training for personnel and financial responsibility, 
including financial responsibility for corrective action, as may be necessary or desirable; 

(g) compliance with the requirements of Paragraph (6) of this subsection respecting 
permits for treatment, storage or disposal; 

(h) the taking of corrective action for all releases of er waste or constituents 
from a solid waste management unit at a treatment, storage or disposal facility, regardless of the 
time at which waste was placed in the unit; and 

(i) the taking of corrective action beyond a facility's boundaries where necessary to 
protect human health and the environment unless the owner or operator of that facility dem- 
onstrates to the satisfaction‘ of the secretary that, despite the owner's or operator's best efforts, 
the owner or operator was unable to obtain the necessary permission to undertake such action. 
Rules adopted and promulgated under this subparagraph shall take effect immediately and shall 
apply to all facilities operating under permits issued under Paragraph (6) of this subsection and 
to all landfills, surface impoundments and waste pile units, including’ any new units, replace- 
ments of existing units or lateral expansions of existing units, that receive hazardous waste after 
July 26, 1982. No private entity shall be precluded by reason of criteria established under Sub- 
paragraph (f) of this paragraph from the ownership or operation of facilities providing hazardous 
waste treatment, storage or disposal services where the entity can provide assurance of financial 
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responsibility and continuity of operation consistent with the degree and duration of risks associ- 
ated with the treatment, storage or disposal of specified hazardous waste; 

.(6) requiring each person owning or operating, or both, an existing facility or planing 
to construct a new facility for the treatment, storage or disposal of hazardous waste identified or 
listed: under’ this subsection to have a permit issued pursuant to inners ae established by the 
board; 

(7) establishing procedures ‘for the issuance, suspension, saenitpcietort and modification of 
permits issued under Paragraph (6) of this subsection, which rules shall provide for public notice, 
public comment and an opportunity for a hearing prior to the issuance; suspension, revocation or 
major modification of any permit unless otherwise provided in the osm Waste Act; 

(8)- defining major and minor modifications; and 

(9) establishing procedures for the inspection of facilities for the treatment, storage-and 
disposal of hazardous waste that govern the minimum frequency and manner of the inspections, 
the manner ‘in! which records of the inspections shall be maintained and the:manner in which 
reports of the inspections shall be filed; provided, however, that inspections of eigen facilities 
shall occur no less often than every two years. dn 

B. The board shall adopt rules: 

(1) concerning hazardous substance incidents; and 

(2) ‘requiring notification to the department of any hazardous substance incidents: 

C. The board shall adopt rules concerning storage tanks as may be necessary to protect public 
health'and the environment and that, in the case of underground storage tanks, are equivalent to 
and at least as stringent as federal regulations adopted by the federal environmental protection 
agency pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended. 

D. The board shall adopt rules concerning storage tanks that implement the federal Energy 
Policy Act of 2005, Pub. L. 109-58, as amended, and that'are equivalent to and at least as stringent 
as the:Energy Policy Act and its grant guidelines and regulations. 

E. Rules adopted pursuant to this section shall include: 

“(1) standards for the installation, operation, maintenance, repair and replacement of stor- 
age tanks; | 
| (2) ‘requirements for finerinial responsibility; 

, , (8) standards for inventory control; 

(4) standards for the detection of leaks from and the integrity-testing and monitoring of 
storage tanks; 

(5) standards for the a aneies and dismantling of heave tanks; 

_ (6) requirements for recordkeeping; 

(7) requirements for the reporting, containment and remediation of all leaks from any 
storage tanks; and | 

(8) criteria and procedures for classifying a storage tank facility as ineligible, and reclas- 
sifying a storage tank faeity as eligible, for the delivery, deposit, esas or sale of petroleum 
products. 

F. The criteria aga etacahtinas adopted by the board pursuant to this section shall require the 
department to classify a storage tank facility as ineligible for delivery, deposit, acceptance or sale 
of petroleum products if the storage tank facility has not installed required equipment for spill 
prevention, overfill protection, leak detection or corrosion protection, including required corrosion 
protection equipment fora buried.metal flexible connector. 

G. The criteria and procedures adopted by the board pursuant to this section may allow the 
department to classify a storage tank facility as ineligible for delivery, deposit, acceptance or sale 
of petroleum products when the owner or operator has failed to comply with’a written warning 
within a reasonable’period of time and the warning concerns: ~ 

(1) improper operation or maintenance of required seis) Wark for spill prazcusiony overfill 
protection, leak detection or corrosion protection; 

(2) failure to maintain required financial responsibility for corrective action; or 

(3) “operation of the storage tank facility in a manner that creates an imminent threat to 
the public health and the environment. 
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H.. Rules adopted by the board pursuant to this section shall defer classifying a storage tank 
facility as ineligible for delivery, deposit, acceptance or sale of petroleum products if the ineligible 
classification ryiniilel jeopardize the availability of, or. access to, motor fuel in any rural and remote 
areas. 5 
I. Rules aflorited ree the sinned pursuant to this ane shall allow the department to authorize 
delivery or deposit of petroleum products to: 

(1) an emergency generator tank that is otherwise ineligible for delivery or deposit if a 
commercial power failure or other declared state of emergency exists and the emergency generator 
tank provides power supply, stores petroleum and is used solely in connection with an emergency 
system, legally required standby system or optional standby system; or 

(2) astorage tank facility that is otherwise ineligible for eelbeny or peat if the aplivery 
or deposit is necessary to test or calibrate a tank. . 

J. The board shall adopt rules concerning the management of sited oil that are ediiiv alent to 
and at least as stringent as federal regulations adopted by the federal environmental protection 
agency pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended. 

K. Inthe event the board wishes to adopt rules that are identical with regulations adopted by 
an agency of the federal government, the board, after notice and hearing, may adopt such rules'by 
reference to the federal regulations without setting forth the provisions of the federal regulations. 

L. Before the board adopts:a rule for the management of hazardous waste, concerning storage 
tanks or concerning used:oil, that is more stringent than the federal regulations, the board shall 
make a determination, based on substantial evidence and after notice and public hearing, that the 
proposed rule will be more protective of public health and the environment. 


History: 1953 Comp., § 12-9B-4, enacted by Laws... The 1993 amendment, effective June 18, 1993, inserted 


1977, ch. 313, § 4; 1981 (1st S.S.), ch. 8, § 4; 1987, ch.. __"as may be necessary to protect public health and the en- 
179, § 3; 1989, ch. 322, § 2; 1992, ch. 43, § 2; 1993, ch. vironment, that are" in the introductory language in Sub- 
127, § 1; 2001, ch. 323, § 2; 2001, ch. 325, § 3; 2002, ch. section A; inserted "as may be necessary to protect public 
47, § 2; 2010, ch. 27, § 2; 2021, ch. 133, § 3. health and the environment” in the introductory language in 

Cross references. — For definition of "department", Subsection C; added present Subsection D and redesignated 
see 74-4-3 NMSA 1978. former Subsection D as present Subsection E. 

For the Resource Conservation and Recovery Act of The 1992 amendment, effective March 6, 1992, substi- 
1976, see 42 U.S.C. § 6901 et seq. tuted "secretary" for "director" in Subsections A(2)(g), A(5) 

The 2021 amendment, effective July 1, 2021, required (c), and in the first sentence of Subsection A(5)(i); inserted 
that the rules adopted by the environmental improvement "adopted and" in the second sentence of Subsection A(5) 
board; concerning the management of hazardous waste (i); substituted "owning or operating or both" for "owning 
and concerning storage tanks, that protect public health and operating" in Subsection A(6); rewrote Subsection 
and that implement the federal Energy Policy Act of 2005 A¢7); added present Subsection A(8); redesignated former 
be at least as stringent as federal regulations adopted by Subsection A(8) as present Subsection A(9); substituted 
the federal environmental protection agency, and required "department" for "division" in Subsection B(2); and made 
that a board's decision to adopt a rule, concerning the minor stylistic changes throughout the section. 
management of hazardous waste, storage tanks or used 
oil, that is more stringent than the federal regulations ANNOTATIONS 
be based on substantial evidence after notice and public Federal sovereign immunity waived. — Resource 


hearing; after each occurrence of "equivalent to and", de- © «Conservation and Recovery Act (42 U.S.C. § 6961) waived’ 
leted "no more" and added "at least as", and after "strin- federal sovereign immunity from certain state imposed 
gent", deleted "than" and added "as"; deleted former Sub- permit conditions addressing the presence of .radionu- 
section J and redesignated former Subsections K and L as clides in the disposal of hazardous waste at the Los Ala- 
Subsection J and K, respectively; and added Subsection L. . mos National Laboratory where the conditions imposed 
The 2010 amendment, effective May 19, 2010, added by the permit to incinerate hazardous waste at the labo- 
Subsection D; in Subsection E, in the introductory tae ratory implemented objective, preexisting state standard 
tence, after "pursuant to this", changed "subsection" to that was capable of uniform application and was consid- 
section"; in Subsection E(1), after "operation", deleted ered a "requirement" under Resource Conservation and 
"and", and after "maintenance", added "repair and re- Recovery Act. U.S. v. N.M., 32 E3d 494 (10th Cir’1994) 
placement"; added Paragraph (8) of Subsection E; and Ri nciaeatinet trois compliance suhore.insaniciene 
added Subsections F, G, H and I. funds in corrective action fund. — The owner or op- 
The 2002 amendment, effective May 15, 2002, added erator of an underground storage tank which has experi-: 
Subsection E, and redesignated former Subsection E as enced a release .is not excused from compliance with cor- 


Subsection F. ; F : ? : 
rective action requirements by reason of the insufficiency 
The 2001 amendment, effective July 1, 2001, deleted or unavailability of monies in the corrective action fund 


the citation to the act noted in Subparagraph A(3)(d); in to meet the costs of corrective action. 1991 Op. Att'y Gen. 


the preliminary language of Subsection C, deleted "under- No. 91-08 
ground" preceding "storage tanks", inserted "in the case of ‘Am, ir, od AL andl S.rotarencane ate 
underground storage tanks" preceding "are equivalent to"; - ‘Am. Jar“Sd Pollution Control § 4: 


deleted "underground" preceding "storage tanks" in Para- 


graphs Cf1i,(41, (8) andi?) atiataking afeeean. State or local regulation of transportation of hazard- 


ous materials as pre-empted by Hazardous Materials 
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Transportation Act (49 U.S.C.S. § 1801 et seq.), 78 A.L.R... 
Fed. 289. ; 


HAZARDOUS WASTES 


74-4-4.2 


What constitutes "hazardous waste" subject to regula- 
tion under Resource Conservation and Recovery Act (42 
USCS 8§ 6901 et seq.), 1385 A.L.R. Fed. 197. 


74-4-4.1. Hazardous agricultural waste; duties and peanonal binge of 
the department of agriculture. 


A, The department of agriculture shall be responsible for the enforcement of all board regula- 
tions adopted pursuant to the Hazardous Waste Act regarding generators of hazardous agricul- 
tural waste. The division shall enforce those board regulations pertaining to transporters, treaters, 
storers and disposers of hazardous agricultural waste. 

B. _ In the exercise of the responsibility prescribed in Subsection A of this section, the depart- 
ment of agriculture shall have the same authority as that delegated to the division, including the 
director. 

C. Inthe adoption of regulations pertaining to hazardous agricultural waste, the board shall 
make a reasonable effort to consult with the department of agriculture prior to the adoption of the 
regulations. The department of agriculture shall serve as the technical consultant to the board on 
matters concerning hazardous agricultural waste. 


History: 1978 Comp., § 74-4-4.1, enacted by Laws 
1981 (1st S.S.), ch. 8, § 5; 1989, ch. 322, § 3. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.WJ.S. references. — 
Common-law strict liability in tort of prior landowner. or 
lessee to subsequent owner for contamination of land with 
hazardous waste resulting from prior owner's or lessee's 


abnormally dangerous or ultrahazardous activity, 13 
A.L.R.5th 600. 

Recovery of punitive damages for injuries resulting 
from transport, handling, and storage of toxic or hazard- 
ous substances, 39 A.L.R.5th 763: 

State or local regulation of transportation of hazardous 
materials as pre-empted by Hazardous Materials Transpor- 
tation Act (49 US.C.S. § 1801 et seq.), 78 A.L.R. Fed: 289. 


74-4-4,.2. Permits; issuance; denial; modification; suspension: 
| revocation. 


A. An application for a permit pursuant to the Hazardous Waste Act shall contain information 
required pursuant to Section 74-4-4.7 NMSA 1978 or to regulations promulgated by the board.and 
shall include: 

(1). estimates of the composition, quantity and concentration of any SREP ae waste sees 
tified or listed under Subsection A of Section 74-4-4 NMSA 1978 or combinations of any hazardous 
waste and other solid waste proposed to be disposed of, treated, transported or stored and the time, 
frequency or rate at which the waste is proposed to be disposed of, treated, transported or stored; 
and 

(2) an identification and description of, and other pertinent information about, the site 
where hazardous waste or the products of treatment of hazardous waste will be disposed of, 
treated, transported to or stored. 

B. Hazardous waste permits shall require corrective action for all releases of hazardous waste 
or constituents from any solid waste management unit at.a treatment, storage or disposal facility 
seeking a permit under this section. 

C. The department shall provide timely review on all permit applications. Upon a 1 ae 
tion by the secretary that the applicant has met the requirements adopted pursuant to Section 74- 
4-4 NMSA 1978, the secretary may issue a permit or a permit subject to any conditions necessary 
to protect human health and the environment for the facility. 

D. The secretary may deny any permit application or modify, suspend or revoke any permit is- 
sued pursuant to the Hazardous Waste Act if the applicant or permittee has: 

(1) knowingly and willfully misrepresented a material fact in the application for a permit; 

(2) refused to disclose the information required under the provisions of Section 74-4-4.7 
NMSA 1978; 

(3) been convicted in any court, within ten years immediately preceding the date of sub- 
mission of the permit application, of: 
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(a) a felony or other crime involving moral turpitude; or 
(b) a crime defined by state or federal statutes as involving or being in restraint of 
trade, price-fixing, bribery or fraud; 
- (4) exhibited a history of willful gant sega for gia NSE en laws of any state or the 
United States; 

(5) had any permit revoked or permanehtly suspended for cause Papa the environnienia 
laws of any state or the United States; or 

(6) violated any provision of the Hazardous Waste Act, any regulation adopted and pro- 
mulgated pursuant to that act or any condition of a permit issued under that act. 

E. In making a finding under Subsection D of this section, the secretary may consider aggra- 
vating and mitigating factors. 

F. If an applicant or permittee whose permit'is being considered for denial or revocation, re- 
spectively, on any basis provided by Subsection D of this section has submitted an action plan that 
has been approved in writing by the secretary, and plan approval includes a period of operation 
under a conditional permit that will allow the applicant or permittee a reasonable opportunity 
to demonstrate its rehabilitation, the secretary may issue a conditional permit for'a reasonable 
period of time. In approving an action-plan intended to demonstrate rehabilitation, the secretary 
may consider: 

(1) implementation by the applicant or permittee of formal policies; 

(2) training programs and management control to minimize and prevent the occurrence of 
future violations; 

(3) installation by the applicant or permittee of internal environmental auditing programs; 

(4) the applicant's release or the permittee's release subsequent: to serving a period of 
incarceration or paying a fine, or both, after conviction of any crime listed in Subsection D of this 
section; and 

(5) any other factors the a eante deems relevant. 

G. Notwithstanding the provisions of Subsection D of this section: 

(1) aresearch, development and demonstration permit may be terminated upon the deter- 
mination by the secretary that termination is necessary to protect human health or the environ- 
ment; and 

(2) a permit may be modified at the request of the permittee for just .c cause as Pets 
strated by the permittee. 

H. No ruling shall be made on permit issuance, major modification, suspension or revocation 
without an opportunity for a public hearing at which all interested persons shall be given a rea- 
sonable chance to submit data, views or arguments orally or in writing and to examine witnesses 
testifying at the hearing; provided, however, that the secretary may, pursuant to Section 74-4-10 
NMSA 1978, order the immediate termination of a research development and demonstration per- 
mit whenever the secretary determines that termination is necessary to protect human health or 
the environment and may order the immediate suspension or revocation of a permit for a facility 
that has been ordered to take corrective action or other response measures for releases of hazard- 
ous waste into the environment. 

I. The secretary shall hold a public hearing on a minor permit modification if the secretary 
determines that there is significant public interest in the minor modification. 

J. The board shall provide a schedule of fees for businesses generating hazardous waste, con- 
ducting permitted hazardous waste management activities or seeking a permit for the manage- 
ment of hazardous waste, including but not limited to: 

(1) ahazardous waste business fee applicable to any business engaged in a regulated haz- 
ardous waste activity, which shall be an annual flat fee based on the type of activity; . 

(2) a hazardous waste generation fee applicable to any business generating hazardous 
waste, which shall be based on the quantity of hazardous waste generated annually; however, 
when any material listed in Paragraph (2) of Subsection K of Section 74-4-3 NMSA 1978 is deter- 
mined by the board to be subject to regulation under Subtitle C of the federal Resource Conserva- 
tion and Recovery Act of 1976, the board may set a generation fee under this paragraph for that 
waste based on its volume, toxicity, mobility and economic impact on the regulated entity; 
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(3) a hazardous waste permit application fee, not exceeding the estimated cost of inves- 
tigating the application and issuing the permit, to be paid at the time the secretary notifies the 
applicant by certified mail that the application has been Geeured administratively complete and a 


technical review is scheduled; and 


(4) an annual hazardous waste permit management fee based on and not exceeding the 
estimated cost, of conducting regulatory oversight of permitted activities. 
K. The department and a business generating hazardous waste, conducting permitted hazard- 
ous waste management activities or seeking a permit for the management of hazardous waste 
may enter into a voluntary fee agreement in addition.to and that includes all of the fees required 


by Subsection J of this section. 


History: 1978 Comp,, § 74-4-4.2, enacted by Laws 
1981 (1st S.S.), ch..8, § 6; 1987, ch. 179, § 4; 1989, ch. 
322, § 4; 1992, ch. 43, § 3; 2003, ch. 41, § 1; 2006, ch. 
100, § 1. 

Cross references. — For Subtitle C of the federal 
Resource Conservation and Recovery Act, see 42 U.S.C. § 
6921. 

The 2006 amendment, effective July 1, 2006, added 
Subsection K to provide for voluntary fee agreements. 

The 2003 amendment, effective June 20, 2003, in Sub- 
section A substituted "An" for "Each" at the beginning, 
deleted "as may be" following "shall contain information" 


near the beginning, deleted "pursuant" following "NMSA 


1978 or" near the middle and substituted "and shall in-. - 


clude" for."including information with respect to" near 
the end; substituted "of" for "with respect to" following 


"estimates" at the beginning of Paragraph A(1); inserted © 


"an identification and description of, and other pertinent 
information about," at the beginning of Paragraph A(2); 


deleted "issued after April 8, 1987" following "Hazardous. 


waste permits" near the beginning of Subsection B; sub- 


implemented objective, preexisting. state standard that 
was capable. of uniform application and was considered a 
"requirement! under Resource Conservation and Recov- 
ery Act. U.S. v. N.M., 32 F.3d. 494 (10th Cir. 1994). 

Permit modifications. — When the secretary of the 
New Mexico environment department modified a permit to 
operate.a hazardous waste disposal site to clarify the type 
of waste that could be disposed of there, consistent with the 
permit's previous language, the modification was minor, un- 
der Subsection I of this section, so the secretary only had to 
hold a public hearing on the modification if there was sig- 
nificant public interest in the modification. Sw. Research & 
Info. Cir. v. State; 2003-NMCA-012, 133 N.M. 179, 62 P.3d 
270, cert. granted, 132 N.M. 551, 52 P.3d 411 (2002). 

When the secretary of the New Mexico environment de- 
partment determined that a modification to a permit to 
operate a hazardous waste disposal site was minor, his deci- 
sion about whether to hold a public hearing on that modifi- 


. eation, due to significant public interest in the modification, 


stituted "department" for "division" near the beginning of. ' 


Subsection C; inserted "conducting permitted hazardous. 


waste management activities" following "generating haz- 
ardous waste" near the middle of Subsection J; inserted 
“of 1976" following “Recovery Act" near the middle of 
Paragraph J(2); and added Paragraph J(4).. « .» 

The 1992 amendment, effective March 6, 1992, sub- 
stituted the present section catchline for "Permits; issu- 


ance and revocation; appeal"; inserted "pursuant to Sec-'' 


tion 74-4-4.7 NMSA 1978" in the introductory paragraph 
of Subsection A; twice substituted "secretary" for "direc- 
tor" in Subsection C; rewrote Subsection D; added present 
Subsections E, F, and G; redesignated former Subsection 
E as present Subsection H; inserted "major" near the be- 
ginning of Subsection H while substituting "secretary" 
for "division" near the middle of that subsection; added 
present Subsection I; redesignated former Subsection F 


as present Subsection J;,substituted "secretary" for."direc- - 


tor" in Subsection J(3); deleted former Subsections G and 


H, relating to appeal; and made minor stylistic changes © 


throughout the section. 
ANNOTATIONS 


_Response to public comments. — The fact that 
the secretary issued a written response to public com- 
ments after issuing a final order does not establish the 
fact that the. secretary did not consider public input 
when drafting the order. Citizen Action v, Sandia Corp., 
2008-NMCA-031, 143 N.M. 620, 179 P.3d 1228, cert. de- 
nied, 2008-NMCERT-002, 143 N.M. 665, 180 P.3d 674. 


Federal sovereign immunity waived. — Resource, 
Conservation and Recovery Act (42 U.S.C. § 6961) waived _ 


federal sovereign immunity from certain state imposed 
permit conditions addressing the presence of radionu- 
clides in the disposal of hazardous waste at the Los Alamos 
National Laboratory where the conditions imposed by the 
permit to incinerate hazardous waste at the laboratory 


was reviewable only for abuse of discretion, Sw. Research & 


‘Info. Ctr. v. State, 2003-NMCA-012, 133 N.M. 179, 62 P.3d 


270, cert. granted, 132 'N.M. 551, 52 P.3d 411 (2002). 
Permit modification did not require a public hear- 
ing. 
site was permitted to store low radiation contact-handled 
waste on the floor of the underground disposal rooms and 
high radiation remote-handled waste in boreholes in the 
walls of the disposal rooms; the permittee filed.a request 
to modify the permit to authorize it to place a portion of 
the remote-handled waste in specially. designed shielded 
containers-on the floor of the-disposal rooms rather that in 
boreholes; plaintiffclaimed that when the remote-handled 
waste was loaded into shielded containers, it could be 


managed as contact-handled waste and stored on the 


floor of disposal rooms; in its permit modification request, 
the permittee stated that the permit modifications were 
needed to accommodate waste generators’ use of shielded 
containers, increase the efficiency of shipment of remote- 
handled, waste, and increase the efficiency with which 
remote-handled waste was managed, processed, and 
handled at the permittee’s waste disposal site; the depart- 


ment held! public meetings and received and responded 


to written comments from the public; the department de- 
termined that the permit modification request, involved 
changes needed to maintain the waste disposal facility’s 
capability to manage waste safely which did not require 
an adversarial public hearing before a:hearing officer and 
approved the permit modification; plaintiff claimed that 
the modification request involved major changes in the 
permit that altered the facility or its operations which 


+ required a public adversarial hearing before a hearing of- 
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ficer; and plaintiff failed to show by argument or evidence 
in the record that the department violated federal regu- 


~ Jations in approving the permit modification request, the 


department did not abuse its discretion by.approving the 
permit modification without an adversarial public hear- 
ing before a hearing officer. Southwest Research & Info. 
Ctr. uv, N.M, Env’t Dep’t, 2014-NMCA-098. 
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Order approving permit modification was proper. 
— Where the U.S. department of energy (DOE) and ap- 
pellees, as co-operators of the waste isolation pilot plant 
(WIPP), an underground federal repository for radioactive 
waste material in New Mexico, held a permit to dispose of 
mixed waste, a mixture of radioactive waste and hazardous 
waste, at WIPP but sought approval from the New Mexico 
environment department (NMED) to modify their permit 
because the original permit anticipated the emplacement 
of 6.2 million cubic feet of mixed waste based on an incor- 
rect assumption that the waste containers would be full of 
mixed waste, but because the permit incorrectly assumed 
the containers would be full, this created a "de facto" limit 
that could result in underutilizing the WIPP facility, and 
where the secretary of NMED approved the permit modi- 
fication request that modified the method by which appel- 
lees and DOE tracked waste volumes disposed of at WIPP, 
and where appellants claimed that NMED's order was 
not in accordance with law and arbitrary and capricious 


ENVIRONMENTAL IMPROVEMENT 


74-4-4.3 


or an abuse of discretion, NMED's order was proper, be- 
cause the Hazardous Waste Act (HWA), §§ 74-4-1 through 
74-4-14 NMSA 1978, authorizes NMED to administer the 
state's hazardous waste management program consistent 
with federal law, the HWA provides that permittees may 
submit permit modification requests to NMED, and that 
NMED is charged with issuing a decision, the NMED's 
authority necessarily includes the responsibility to collect 
data regarding the amount of hazardous:waste the HWA 
charges NMED with regulating, and the permit modifica- 
tion request enables the NMED to collect more, not less, 
data by tracking the volume of inner waste containers as 
well as outer waste containers, and neither federal law 
nor state law specify a particular method for calculating 
waste capacity, and therefore, contrary to appellants’ ar- 
gument, the NMED did not erroneously interpret federal 
law. Nuclear Waste P'ship, LLC v. Nuclear Watch N.M., 
2022-NMCA-014. © ~ 


74-4-4.3. Entry; availability of records. 


A. For purposes of developing or assisting in the development of any rules, conducting any 
study, taking any corrective action or enforcing the provisions of the Hazardous Waste Act, upon 
request of the secretary or his authorized representative: 

(1) any person who generates, stores, treats, transports, disposes of or otherwise handles 
or has handled hazardous wastes shall furnish information relating to'such hazardous wastes and 
permit the secretary or his authorized representatives: 

(a). to enter at reasonable times any establishment or other place maintained by any 
person where hazardous wastes are or have been generated, stored, treated, disposed of or trans- 


ported from or where a storage tank is located; and 


(b) + to inspect and obtain.samples from any person of any raat ialeats wastes and sam- 
ples of any containers or labeling for the wastes; and 
(2) any person who owns or operates a storage tank, or any tank subject to study under 


Section 9009 of the. [federal] Resource Conservation and Recovery Act of 1976 that. is used for 
storing regulated substances, shall furnish information relating to such tanks, including their as- 
sociated equipment and their contents, conduct monitoring or testing, permit the secretary or his 
authorized representative at all reasonable times to have access to and to copy all records relating 
to such tanks and permit the secretary or his authorized representative to have access for correc- 
tive action. For the purposes of developing or assisting in the development of any rule, conducting 
any study, taking corrective action or enforcing the provisions of the Hazardous: Waste Act, the 
secretary or his authorized representative is authorized to: 

(a) .enter at reasonable times any establishment or other place where a iE Ne 4a 
is located; ine 

(b)- inspect or obtain samples from any person of any regulated substance in such tank; 

(c) conduct monitoring or testing of the tanks, associated equipment, contents or sur- 
rounding soils, air, surface water or ground water; and | 

(d) take corrective action. 

B. Any person owning property to which access is necessary in order to investigate or clean 
up a facility where hazardous waste is generated, stored, treated or disposed of, or where storage 
tanks are located, shall: 

(1) permit the secretary or his authorized eepredentativd to ebbetn samples of soil or 
ground water, or both, at reasonable times; and 
(2) provide access to such property for structures or equipment necessary to monitoring or 
cleanup of hazardous wastes or leaking from storage tanks; provided that: « 
(a) such structures or equipment do not unreasonably interfere with the owner's use 
of the property; or 
(b) the owner is “gaeeniataly Br orate for activities that unreasonably interfere 
with his use or enjoyment of such property. 
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C.« Each inspection shall be commenced and completed with reasonable promptness. If the sec- 
retary or his representative obtains any samples, prior to leaving the premises he shall give to the 
owner, operator or agent in charge a receipt describing the sample obtained and, if requested, a 
portion of each sample equal in volume or weight to the portion retained. If any analysis is made of 
the samples, a copy of the results of the ararsiapna shall be furnished promptly to the owner, opera- 
tor or agent in charge. 

D. Any records, reports or information obtisined by the department under this section shall be 
available to the public, except that upon a showing satisfactory to the department that records, 
reports or information, or a particular part thereof, to which the secretary or his authorized rep- 
resentatives have access under this section, if made public, would divulge information entitled to 
protection under Section 1905 of Title 18 of the United States Code, such information or particu- 
lar portion thereof shall be considered confidential, except that such record, report, document or 
information may be ‘disclosed to officers, employees or authorized representatives of the United 
States concerned with carrying out the Resource Conservation and Recovery Act of 1976, or when 
relevant in any proceedings under the Hazardous Waste Act. 

E. ‘Any person not subject to the provisions of Section 1905 of Title 18 of the United States 
Code who knowingly and willfully divulges or discloses any information entitled to protection 
under this subsection shall, upon conviction, be’subject to a fine of not more than five thousand 
dollars ($5,000) or to imprisonment not to exceed one year or both. 

F. In submitting data under the Hazardous Waste Act, a person required to provide such data 
may: 

(1) designate the data the person believes is entitled to protection under this subsection; and 

(2) submit such designated data separately from other data submitted under the Hazard- 
ous Waste Act. A designation under this paragraph shall be made in writing and in such manner 
as the secretary may prescribe. . 


History: 1978 Comp., § 74-4-4.3, enacted by Laws v. Climax Chem. Co., 1986-NMCA-137, 105. N.M. 439, 733 


1981 (1st S.S.), ch. 8, § 7; 1987, ch. 179, § 5; 1989, ch. 
322, § 5; 2001, ch. 325, § 4. 

Bracketed material. — The bracketed word "federal" 
was inserted by the compiler and it is not part of the law. 

Cross references. — For the Resource Conservation 
and Recovery Act, see 42 U.S.C.S. § 6901 et seq. For Sec- 
tion 9009 of, that act, see 42 U.S.C. § 6991h. 

For Section 1905 of Title 18 of the United.States Code, 
see the Trade Secrets Act. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "secretary" for "director" throughout the section; 
deleted. ."underground" preceding “storage tank". and 
"storage tanks" throughout the section; substituted "de- 
partment" for "division" in Subsection D; and made sty- 
listic changes. ; 


ANNOTATIONS 


Areas subject to inspection. — Regardless of whether 
each specific part of the premises is subject to regulation, 
the statute clearly allows an inspection of all areas where 
the hazardous waste is being generated, whether it is in 
an enclosed facility or not. N.M. Envtl. Improvement Div. 


P.2d 1322, cert. denied, 105 N.M, 421, 733 P.2d 869. 

Search warrant required in absence of consent. 
— In the event consent to enter and inspect premises for 
compliance with this article is denied, an administrative 
search warrant is required. N.M. Envtl. Improvement.Div. 
v, Climax Chem. Co., 1986-NMCA-137, 105 N.M. 439, 733 
P.2d 1322, cert. denied, 105 N.M. 421, 733 P.2d 869; 

Venue in action for search warrant. — An action by 
which the environmental improvement division sought an 
administrative warrant for inspection under this article 
was a transitory action and venue was controlled by. 38-3- 
1A NMSA 1978, which allows-an-action.to be brought in 
a county where the plaintiff resides. N.M. Envil. Improve- 
ment Div. v. Climax Chem. Co., 1986-NMCA-137, 105 N.M. 
439, 733 P.2d 1322, cert. denied, 105 N.M. 421, 733 P.2d 869. 

No conversion or trespass by private contractor. — 
Where private contractor acted pursuant to.a valid admin- 
istrative search and seizure warrant, the affidavits support- 
ing.the application for the warrant set forth probable cause, 
for issuance of the warrant, and the New Mexico Hazardous 
Waste Act permitted seizure of hazardous waste, there was 
no conversion or trespass by the private contractor. Eden v. 
Voss, 105 Fed, Appx. 234 (10th Cir. 2004), 


74-4-4.4, Storage tanks; registration; installer certification; tester 


certification; fees. 


A. By rule, the board shall require an owner of a storage tank to register the tank with the 
department and impose reasonable conditions for registration, including the submission of plans, 
specifications and other relevant information relating to the tank. For purposes of this subsection 
only, the term "owner" means: in the case of a storage tank in use on November 8, 1984 or brought 
into use after that date, any person who owns the storage tank; and in the case of a storage tank 
in use before November 8, 1984 but no longer in use on that date, any person who owned the tank 


867 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


74-4-4.5 ENVIRONMENTAL IMPROVEMENT 74-4-4.5 
immediately before the discontinuation of its use. The owner of a tank taken out of operation on or 
before January 1, 1974 shall not be required to notify under this subsection. The owner of a tank 
taken out of operation after January 1, 1974 and removed from the ground prior to November 8, 
1984 shall not be required to notify under this subsection. Evidence of current registration pursu-, 
ant to this subsection shall be available for inspection at the site of the storage tank. 

B. By rule, the board shall require any person who, beginning thirty days after the United 
States environmental protection agency administrator prescribes the form of notice pursuant to 
Section 9002(a)(5) of the federal Resource Conservation and Recovery Act of 1976 and for eighteen 
months thereafter, deposits a.regulated substance into a storage tank to give notice of the registra- 
tion requirements of Subsection A of this section to the owner and operator of the tank. 

C. By rule, the board may require tank installers and tank testers to obtain certification from 
the department and develop procedures for:certification that will ensure that storage tanks are in- 
stalled, repaired and tested in a manner that will not encourage or facilitate leaking. If the board 
requires certification, it is unlawful for a person to.install, repair or test a storage tank unless the 
person is a certified tank installer or certified tank tester. In accordance with the Uniform Licens- 
ing Act [61-1-1 through 61-1-31 NMSA 1978], the department may suspend or revoke the certifica- 


tion for a tank installer or tank tester upon grounds: that the person: 
(1). exercised fraud, misrepresentation or deception in obtaining certification; 
(2) exhibited gross incompetence in the installation, repair or testing of a storage tank; or 
(8) was derelict in the performance of a duty as a certified tank installer or certified tank 


tester. 


D. By rule, the board shall provide a schedule of-fees sufficient to defray the reasonable ane 


necessary costs of: 


(1) ‘reviewing and acting upon applications for the registration of sieaiaats tanks; 
(2) reviewing and acting upon applications for the certification of tank installers and cer- 


tification of tank testers; and 


(3) implementing and enforcing any provision of the Hazardous Waste Act applicable to 
storage tanks, tank installers ‘and tank testers, including standards for the installation, operation 
and maintenance of storage tanks and for the certification of tank installers and tank testers. 


History: 1978 Comp., § 74-4-4.4, enacted by Laws 
1987, ch. 179, § 6; 1989, ch. 322, § 6; 2001, ch. 325, 3 5; 
2018, ch. 11, § 2. 

Cross references’ — For hazardous‘waste emergency 
fund, see 74-4-8 NMSA 1978. 

For Section 9002(a)(5) of the Resource Conservation 
and Recovery Act, see 42 U.S.C. § 6991a(a)(5). 

The 2018 amendment, effective May 16, 2018, autho- 
rized the environmental improvement board to require 
tank testers to obtain certification from the department 
of environment and develop procedures for certification 
that will ensure that storage tanks are tested in a man- 
ner that will not encourage or facilitate leaking, and, if 
such certification is required, made it unlawful to test a 
storage tank unless the tester is a certified tank tester, es- 
tablished grounds upon which a certified tank tester could 
lose his or her certification, and authorized the environ- 
mental improvement board to set fees sufficient to defray 
the costs of reviewing and acting upon applications for the 
certification of tank testers and the costs of implement- 
ing and enforcing provisions of the Hazardous Waste Act 
applicable to.tank testers; in the catchline, added "tester 


certification"; in Subsection B, after "Section 9002(a)(5) of 
the", added "federal"; in Subsection C, in the introductory 
paragraph, after "tank installers"; added "and''tank tes- 
ters", after "repaired", added "and tested", after "install", 
deleted "or", after "repair", added "or test", after "certified 
tank installer", added “or certified tank tester", and after 
"certification for a tank installer", added "or tank tester", 
in Paragraph C(2), after "installation", deleted "or", and 
after "repair", added "or testing", and in Paragraph C(3), 
after "installer", added "or certified tank tester"; in Sub- 
section D, Paragraph D(2), after "tank installers", added 
"and certification of tank testers", and in Paragraph D(3), 
after "to storage tanks", deleted "and", after each occur- 
rence of "tank installers", added "and tank testers". 

The 2001 amendment, effective July, 1, 2001, deleted 
"underground" preceding ."storage tank" and "storage 
tanks" throughout: the section; substituted "department" 
for "division" throughout the section; deleted "used for 
storage, use, or dispensing of regulated substances" pre- 
ceding "and in the case of" in the second sentence of Sub- 
section A; and made stylistic changes. 


74-4-4.5. Hazardous waste fund created; appropriation. | 


A. There is created in the state treasury the "hazardous waste fund", which shall be admin- 
istered by the department. All balances in the fund are appropriated to the department for the 
sole purpose of meeting necessary expenses in the administration and operation of the hazardous 
waste program. 
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B. All fees collected pursuant to Section '74-4-4.2 NMSA’ 1978 shall be transmitted to the state 
treasurer for credit to the hazardous waste fund. 


History: 1978 Comp., § 74-4-4.5, enacted by Laws The 1989 amendment, effective from April 7; 1989 


1987, ch. 179, § 7; 1989, ch, 322, § 7; 1989, ch. 324, § 36; until July 1, 1992, substituted "hazardous waste fund" 
1990, ch. 124, § 20; 2006, ch. 100, § 2. for "hazardous waste and underground storage tank 

The 2006 amendment, effective July 1, 2006, changed fund" in the catchline and in the first sentence of Subsec- 
"division" to "department" in Subsection A and deleted the » tion A and, in Subsection B; in Subsection A, substituted 
Subsection F reference in Subsection B. "the division" for "the environmental improvement divi- 

The 1990 amendment, effective July 1, 1990, substi- sion of the health and environment department" in the 
tuted "hazardous waste fund" for "hazardous waste and first sentence, and "hazardous waste program" for "haz- 
underground storage tank fund" in the catchline and in ardous waste and underground storage tank programs" 
two places in the text; in Subsection A, substituted refer- in the second sentence, and deleted the former third sen- 
ences to the division for references to the agency in two tence which read "All interest earned on money in the 
places and "the hazardous waste program" for "the haz- fund shall be credited to the fund"; and, in Subsection 
ardous waste and underground storage tank programs"; B,; substituted "pursuant to Paragraph (1) of Subsection 
and, in Subsection B, deleted "and Subsection D of Sec- F or Section 74-4-4.2 NMSA 1978" for "pursuant to Sec- 


tion 74-4-4.4 NMSA 1978", tions 74-4-4.2F and 74-4-4. 4D NMSA 1978", and added 
: : the last sentence. 


74-4-4.6. Repealed. 


Repeals. — Laws 1989, ch. 322, § 17 repealed 74-4- relating to creation of the underground storage tank fund, 
4.6 NMSA 1978, as enacted by Laws 1989, ch. 322, § 8, effective July 1, 1992. 


74-4-4.7, Permit applicant disclosure. 


A. Every applicant for a permit pursuant to the Hazardous Waste Act shall file a disclosure 
statement with the department with the information required by, and on a form developed by, the 
department in cooperation with the department of public safety, at the same time the applicant 
files the application for a permit with the secretary. 

B. Upon the request of the secretary, the department of public safety shall prepare and trans- 
mit to the secretary an investigative report on the applicant based in part upon the disclosure 
statement. The report shall be prepared and transmitted within ninety days after the receipt of a 
copy of an applicant's disclosure statement from the department. Upon good cause, the ninety days 
may be extended for a reasonable period of time by the secretary. 

C. In preparing the investigative report, the department of public safety may request and re- 
ceive criminal history information on the applicant from the federal bureau of investigation or any 
other law enforcement agency or organization. While the investigative report is being prepared by 
the department of public safety, the secretary may also request information regarding any person 
who will be or could reasonably be expected to be involved in management activities of the hazard- 
ous waste facility or any person who has a controlling interest in any permittee. The department of 
public safety shall maintain confidentiality regarding the information received from a law enforce- 
ment agency as may be imposed by that agency as a condition for providing that information to the 
department of public safety. 

D. All persons required to file a disclosure shall provide any assistance or information re- 
quested by the department of public safety or the secretary and shall cooperate in any inquiry or 
investigation conducted by the department of public safety or any inquiry, investigation or hearing 
conducted by the secretary. Nothing in this section shall be construed to waive a person's constitu- 
tional right against self-incrimination. 

E. If any of the information required to be included in the disclosure statement changes, or if 
any information is added after filing the statement, the person required to file it shall provide that 
information in writing to the secretary within thirty days after the change or addition. Failure to 
provide the information within thirty days may constitute the basis for the revocation of, or denial of 
an application for, any permit issued or applied for in accordance with Section 74-4-4.2 NMSA 1978, 
but only if, prior to any denial or revocation, the secretary notifies the applicant or permittee of the 
secretary's intention to do so and gives the applicant or permittee fourteen days from the date of the 
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notice to explain why the information was not provided within the required thirty-day period. The 
secretary shall consider this information when determining whether to revoke or deny the permit. 
F. No person shall be scene to submit the ee statement wach ats ok this pie if 
the person is: itd 
(1)’ the United States or any agency or iniatriftnathiity of the United States 
(2). astate or any agency or political subdivision of a state; or 
(3) a cbpparerien or amofficer, hese or shareholder of that copporation and that ebrporth: 
tion: 

(a), has. on file and i in 1 effect, with the federal securities and exchange commission a 
registration statement required: under Section 5, Chapter 38, Title 1 of the federal Securities Act 
of 1933, as amended; 

_(b).. submits to the secretary with the application for a permit evidence of the registra- 
tion described in Subparagraph (a) of this paragraph and a copy of the corporation’ Ss most recent: 
annual form 10-K or an equivalent report; and 

(c) submits to the secretary on the annual anniversary of the date of the issuance eof 
any permit it holds pursuant to the Hazardous Waste Act evidence of registration described in 
-‘Subparagraph (a) of this paragraph and a copy of the corporation's most recent annual firma 10- K 

or an equivalent report. 


f 3 
History: 1978 Comp., § 74-4-4.7, enacted by Laws Cross references. — For Section 5, Chapter 38, Title'1 
1992, ch. 48, § 4. of the Federal Securities Act of 1933, see 15 U.S.C. § 77e(c). 


74-4-4,8. Storage tank fund created; appropriation. 


A... There is created in the state treasury the:"storage tank;fund", which shall be administered 
by the department. All balances in the fund are appropriated to.the department for the sole pur- 
pose of meeting necessary expenses in the administration and operation of the storage tank pro- 
gram. 

B, All fees collected pursuant to Subsection D of Section 74-4-4.4 NMSA 1978 shall be trans- 
mitted to the state treasurer for credit to the storage tank fund. . 

C. Balances remaining in the storage tank fund at the end of a fiscal year shall not revert to 
the general fund. 


History: Laws 1993, ch. 298, § 2; 2001, ch. 325, § 6. April 7 q 1993, the section as enacted by Laws 1993, ch, 100 


Compiler's notes. — Laws 19938, ch. 100, § 7 enacted has not been set out. See 12-1-8 NMSA 1978. 
a 74-4-4,8 NMSA 1978, creating an underground storage © The 2001 amendment, effective July 1, 2001, deleted 
tank fund, effective March 31, 1993, and was approved "underground" preceding Kiesge tank" throughout the 
March 31, 1993, However, because of the enactment of 74- section. ' : 


4-4.8 NMSA 1978 by Laws 1993, ch. 298, § 2, approved 


74-4-5, Adoption of regulations; notice and hearing. 


A. No-regulation shall be adopted, amended or repealed until after.a public hearing by the 
board, Hearings on regulations shall be held in Santa Fe or in an area of the state.substantially 
affected by the regulations. In making its regulations, the board shall give the weight it deems 
appropriate to all relevant facts and, circumstances presented atthe public hearing, including but 
not limited to: 

(1)..the character and degree of injury to or intarfarente watts the environment or public 
health; and 
(2), the technical practicability and economic reasonableness of the regulation. 

B. Notice.of the hearing shall be given at. least thirty days prior to the hearing date and. shall 
state the subject, the time and the place of the hearing and the manner in which interested per- 
sons may present their views. The notice shall also state where interested persons may secure cop- 
ies of any proposed regulation, The notice shall be published in a newspaper of general circulation 
in the area affected. Reasonable effort shall be made to give notice to all persons who have made a 
written request to the board for advance notice of hearings. . 
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C. At the hearing, the board shall allow all interested persons reasonable opportunity to sub- 
mit data, views or arguments orally or in writing and toexamine witnesses testifying at the hear- 
ing. Any person heard or poate toe at'the hearing shall be given written notice of the action of 
the board. 

D. The Boifbatte may designate a tiharing officer to take evidence i in the endivers A transcript shall 
be made of the entire hearing proceedings. 

E... No regulation or amendment or repeal of a regulation adopted by the board shall become 
effective until thirty days after its filing under the State Rules Act [Chapter 14, Article 4 NMSA 


1978]. 


History: 1953 Comp., § 12-9B-5, enacted by Laws , 


1977, ch, 318, § 5; 1992, ch. 48, § 5. 
Cross references. — For notice by publication, see 14- 
11-1 NMSA 1978 et seq. 


The 1992 amendment, effective | March 6, 1992, de- 


leted "appeal" at the end of the section catchline; deleted 
"environmental improvement" preceding "board" in the 
first sentence of the introductory paragraph of Subsection 


OC 


74-4-6. Repealed. 


Repeals. — Laws 1981 (1st S.S.), ch. 8, § 12, repealed 
74-4- 6 NMSA 1978, relating to disposal of out- of-state 
hazardous waste, effective April 14, 1981) 


A; inserted "the:environment or" in Subsection A(1); de- 
leted former Subsections F, G, and H, relating to appeal; 
and made minor stylistic changes throughout the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and ©.J.S. references. — 61A 
Am. Jur, 2d Pollution Control § 4. 


Compiler's notes. — Laws 1992, ch. 43, § 6 enacted 
a section designated 74-4-6 NMSA 1978 which has been 
redesignated by the compiler as 74-4-14 NMSA 1978. 


r | | 
714. 4.7, Containment sate éleanup of tyivcl unciedtes substance incidents; 
“division powers. 


The division may: | 

A. ‘take any pve necessary or penererete to protect persons Bom injury or other harm which 
might arise from hazardous substance incidents, including but not limited to providing for cleanup 
and disposal, coordinating the activities of other public officials and any other action the division 
deems necessary or appropriate; 

~B. notify any person who may have incurred or may incur physical injury from a hazardous 
substance incident that: he should undergo medical examination; and 2 y 

C. assess charges against persons responsible for hazardous substance incidents for costs the 
division incurs in.cleanup of hazardous substance incidents, disposal of hazardous substances and 
for damage to state property. Amounts received in payment of such assessments shall be deposited 
in the hazardous waste emergency fund. Any person who is assessed charges pursuant to this 
subsection may appeal the assessment to'the district court within thirty days of receipt’ of notice 
of the assessment. 


History: 1953 Comp., § 12-9B-7, enacted by Laws 
1977, ch. 313, § 7; 1989, ch, 322, § 9. 


Cross references. — For qafinigien of "division," see 


74-4-3 NMSA 1978. 


‘For procedures governing administrative appeals to the » 


Compiler’s notes. — For:scope of review of the district 
court, see Zamora.v. Vill. of Ruidoso Downs, 120 N.M. 778, 
907 P.2d 182 (1995). 


ANNOTATIONS 
Am; fae 2d, A.L.R. and C.J.S; references. — 61A 


district court, see Rule 1-074 NMRA, 
Am. Jur, 2d: Balen Control §§ 4,.719, 1136 et seq., 


1 


74-4-8, Emergency fund. 


The "hazardous waste emergency y fund" i is tcsabactbe in the stnta siuhaties This fund shall be used 
for cleanup of hazardous substance incidents, disposal of hazardous substances and necessary re- 
pairs to or replacement of state property and may be used for the state's share of any response ac- 
tion taken under the Comprehensive Environmental Response, Compensation, ‘and Liability Act 
of 1980, 42 U.S.C. Sections 9601 et seq. The administrative and technical expenses of maintaining 
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an. emergency response program within the division shall be reimbursable on a quarterly basis 
from this fund. Any penalties collected by the division shall be credited to this fund. Amounts in 
the fund shall be deposited with the state treasurer and then disbursed ‘pursuant to vouchers 
signed by the director or his authorized represcHtEtlye uke warrants drawn by the secretary of 
finance and administration. 


History: 1953 Comp., § 12-9B-8, enacted by Laws © ° Cross references. — For definitions of "director" and 
1977, ch. 313, § 8; 1983, ch. 301, § 81; 1983, ch. 302, § 2; "division," see 74-4-3 NMSA 1978. i 
1989, ch. 322, § 10. 


74-4-9, Existing hazardous waste facilities; interim status. 


Any person owning or operating a hazardous waste facility who has met the requirements for 
interim status under 42 U.S.C. 6925 shall be deemed to have interim status under the Hazardous 
Waste Act [Chapter 74, Article 4 NMSA 1978]. 


History: 1978 Comp., § 74-4-9, onion by Laws Laws 1981 (1st S.S.), ch. 8, § 8, and enacted a new section, 
1989, ch. 322, § 11. effective April 7, 1989. 

Repeals and reenactments. — Laws 1989, ch. 322, 
§ 11 repealed former 74-4-9 NMSA 1978, as enacted by 


74-4-10. Enforcement; compliance orders; civil penalties. 


A. Whenever on the basis of any information the secretary determines that any person has 
violated, is violating or threatens to:-violate any requirement of the Hazardous Waste Act, any rule 
adopted and promulgated pursuant to that act or any condition of a permit issued pursuant to that 
act, the secretary may: 

(1) issue a compliance order stating with reasonable specificity the nature of the violation 
or threatened violation:and requiring compliance immediately or within a specified fame period or 
assessing a civil penalty for any past or current violation, or both; or 

(2). commence a civil action in district court for appropriate relief, sibiadizee! a temporary 
or permanent injunction. 

B.» Any order issued pursuant to Subsection A of this section may Hh pp a suspension or revo- 
cation of any permit issued by the secretary. Any penalty assessed in the order shall not exceed ten 
thousand dollars ($10,000) per day of noncompliance for each violation: In assessing the penalty, 
the secretary shall take into account the seriousness of the violation and any good-faith efforts to 
comply with the applicable requirements. For. violations related to mexhpin tanks, "per violation” 
means per tank. 

, C.. Ifa violator fails to take cottective actions within the time specified in a eoqaplants order, 
the secretary may: 

(1) assess a civil penalty of not more than Grentariive thousand dollars ($25,000) for ane 
day of continued noncompliance with the order; and » 

(2) suspend or revoke any permit issued to the wiplerice pursuant to the Hazardous Waste 
Act. 

D. Whenever on the basis of any information the secretary determines that the immediate 
termination of a research, development and demonstration permit is necessary to protect human 
health or the environment, the secretary may order an immediate termination of all research, de- 
velopment and demonstration operations permitted pursuant to the Hazardous Waste Act at the 
facility. 

E. Whenever on the basis of any information the secretary determines that there is or has been 
a release of hazardous waste into the environment from a facility authorized to operate under Sec- 
tion 74-4-9. NMSA 1978, the secretary may issue an order requiring corrective action, including 
corrective action beyond .a facility's boundaries or.other response measure as he deems necessary 
to protect human health or the environment or may commence an action in district court in the 
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district in which the facility is located for appropriate relief, including a SaepOrney or permanent 
injunction: » 

F.»- Any order issued under. Subsection E of this section may incliite a suspension or revo- 
cation of authorization to operate under Section 74-4-9 NMSA 1978 and shall state with rea- 
sonable specificity the nature of the required corrective action or other response measure and 
shall specify a time for compliance. If any person named in an order fails to comply with the 
order, the secretary may assess, and the person shall be liable to the state for, a civil penalty 
in an amount not to isp ten thousand dollars ($10,000) for each day of noncompliance with 
the order. 

G. ‘Any order issued ‘hee ai to this section, any other enforcement proceeding initiated pursuant 
to this section or any claim for personal or property injury arising from any conduct for which evidence 
of financial responsibility must be provided may be issued to or taken against the insurer or guarantor 
of an owner or operator of a treatment, storage or disposal facility or storage tank if: » 

(1) the owner or operator is in bankruptcy, reorganization or arrangement pursuant to the 
federal Bankruptcy Code; or 

(2)- jurisdiction in any state or federal court cannot with reasonable diligence be obtained 
over an owner or operator likely to be solvent at the time of judgment. 

H. »Any order issued pursuant to this section shall become final unless, no later than thirty 
days after the order is served, the person named in the order submits a written request to the 
secretary for a public hearing. Upon such request, the secretary shall promptly conduct a public 
hearing. The secretary shall appoint an independent hearing officer to preside over the public 
hearing: The hearing officer shall make and preserve a complete record of the proceedings and 
forward his 6 idee ami apes based on the record to the nied who shall make the final 
decision. 

I. ‘In connection with any dtowsbding under this section, the ecbréteny may issue subpoenas for 
the attendance and testimony of witnesses and the production of relevant papers, books and docu- 
ments and may promulgate rules for discovery procedures. 

J. Penalties collected pursuant to an administrative order shall be deposited in the state trea- 
sury to be credited to the hazardous waste emergency fund. 


History: 1953 Comp., § 12-9B-10, enacted by Laws Subsection A, and made minor stylistic changes through- 
1977, ch. 313, § 10; reenacted by 1981 (1st S.S.), ch. 8, out the section, 
§ 9; 1987, ch. 179, § 8; 1989, ch. 322, § 12; 1992, ch. 43, $ 


7; 2001, ch. 825, § 7. ° ANNOTATIONS 
Cross references. — For the federal Bankruptcy Code, A compliance order is not a limitation on the ju- 
see Title 11-of the United States Code, risdiction of the secretary. Citizen’ Action v. Sandia 


_ The 2001 amendment, effective July 1, 2001, deleted Corp., 2008-NMCA-031, 143 N.M, 620, 179 P.3d 1228, cert, 
'underground" preceding ‘storage tank" and ‘storage denied, 2008-NMCERT-002, 143 N.M. 665, 180 P.3d 674. 


tanks" throughout the section; and substituted "or" for- Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
"and" preceding "the environment" in Subsection D. Am. Jur. 2d Pollution Control § 2046 et seq. 

The 1992 amendment, effective March 6, 1992, added Right to maintain action based on. violation of § 7003 
"civil penalties" at the end of the section catchline, sub- of Resource Conservation and Recovery Act (42 USCS § 
stituted "secretary" for "director" several times through- 6973) pertaining to imminent hazards from solid or haz- 
out the section, rewrote the introductory paragraph of ardous waste, 105 A.L.R. Fed. 800. 


74-4-10.1. Hazardous waste monitoring, analysis and testing. 


A. Ifthe director determines, upon receipt of any information, that: 

(1) the presence of any hazardous waste at a facility or site at which hazardous waste is or 
has been stored, treated or disposed of; or 

(2) the release of any such waste from such facility or site may present a substantial 
hazard to human health or the environment, he may issue an order requiring the owner or op- 
erator of such facility to conduct such monitoring, testing, analysis and reporting with respect to 
such facility or site as the director deems reasonable to ascertain the nature and extent of such 
hazard. 
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B. In the case of any facility or site not in operation at the time a determination is made under 
Subsection A of this section with respect to the facility or site, if the director finds that the owner 
of such facility or site could not reasonably be expected to-have actual knowledge ofthe presence 
of hazardous waste at such facility or site and of its potential for release, the director may issue 
an order requiring the most recent previous owner or operator of such facility or site who could 
reasonably be expected to have actual knowledge to carry out the provisions referred to in mGulibeds 
tion A of this section. 

C. Any order under Subsection A or B of this section shall require the person to eect acid 
order is issued to submit to the director, within thirty days from the issuance of such order, a 
proposal for carrying out the required monitoring, testing, analysis and reporting. The director 
may, after providing such person with an opportunity to confer with the director respecting such 
proposal, require such person to carry out such monitoring; testing, analysis and reporting in ac- 
cordance with such proposal and such modifications in such proposal as the director esti reason-) 
able to ascertain the nature and extent of the hazard. 

D. (1) Ifthe director determines that no owner or operator eaten to in Subsectidn, A or B of 
this.section is able to conduct monitoring, testing, analysis or reporting satisfactory to the director, 
if the director deems any such action carried out by an owner or operator to be unsatisfactory or if 
the director cannot initially determine that there is an owner or operator referred to in Subsection 
A or B of this section who is able to conduct. such pee es testing; analysis or reporting, the 
division may: 

(a) conduct monitoring, testing «1 or analysis, or any combination thereof, Gvisich he 

deems reasonable to ascertain the nature and extent of the hazard associated with the site con-' 
cerned; or ) ) | 
(b) authorize a local authority or other person to carry out any such action; and. 
(c) in either event the director may require, by order, the owner or operator referred 
to in Subsection A or B of this section to reimburse the division or other authority or person for the 
costs of such activity. Any reimbursement to the division pursuant to this subparagraph, shall be 
deposited to the credit of the hazardous waste fund. 

(2) No order may be issued under this subsection requiring meiaihatseh att of the costs of 
any action carried out by the division which confirms the results of an pader issued under Subsec- 
tion A or B of this section. 

(3) For purposes of carrying’ out this subsection, the director or any authority or ‘other 
person authorized under Paragraph (1) of this subsection may exercise the authorities set forth in 
Section 74-4-4.3 NMSA 1978. 

EK. The director may commence a civil action against any neraog who fails or refusés to com- 
ply with an order issued under this section. Such action shall be brought in the district court of 
the county in which the defendant is located, resides or is doing business. Such court shall have 
jurisdiction to require compliance with such order and to assess a civil penalty not to exceed five 
thousand dollars ($5,000) for each day during which such failure or refusal occurs. 


History: 1978 Comp., § 74-4-10.1, enacted by Laws 
1989, ch. 322, § 13. 


/ 


74-4-11. Penalty; criminal. 


A. No person: 

(1) shall knowingly transport or cause to be transported any hazardous waste identified or, 
listed pursuant to the Hazardous Waste Act to a facility that does not have a permit under that act 
or the federal Resource Conservation and Recovery Act of 1976; 

(2) shall knowingly treat, store or dispose of any hazardous waste identified or listed pur- 
suant to the Hazardous Waste Act: 

(a) without having obtained a hazardous waste ‘permit pursuant to ‘that act or the 
federal Resource Conservation and Recovery Act of 1976; 
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(b) in knowing violation of any material condition or requirement of a hazardous 
waste permit; or 

(c) in knowing violation of any material conidition’ or requirement af any applicable 
interim status rules or standards; 

(3) shall knowingly omit material information or make any false statement or.representa- 
tion in any application, label, manifest, record, report, permit or other document filed, maintained 
or used for purposes of compliance with the Hazardous Waste Act; 

(4) who knowingly generates, stores, treats, transports, disposes of, exports or other- 
wise handles any hazardous waste or used oil shall knowingly destroy, alter, conceal or fail to 
file any record, application, manifest, report or other document required to be maintained or 
filed for purposes of compliance with rules adopted and promulgated pursuant to the Hazard- 
ous Waste Act; 

(5) shall knowingly transport without a manifest or cause to be transported without a 
manifest any hazardous waste required by rules adopted and promulgated pursuant to the Haz- 
ardous Waste Act to be accompanied by a manifest; 

(6) shall knowingly export hazardous waste identified or listed pursuant to the Hazardous 
Waste Act: “me 

(a). without the consent of the receiving country; or 

(b) where there exists an international agreement between the United States and the 
government of the receiving country establishing notice, export and enforcement procedures for 
the transportation, treatment, storage and disposal of hazardous wastes, in a manner that is not 
in conformance with such agreement; or, 

(7). shall knowingly store, treat, dispose of,transport, cause to be transported, market or 
otherwise handle any used oil in knowing violation of any material condition or requirement of 
any applicable rule adopted and promulgated pursuant to.the Hazardous Waste Act. 

B. Any person who violates any of the provisions of Paragraphs (1) through (7) of Subsection 
A of this section is guilty of a fourth degree felony and upon conviction shall be punished by a 
fine of not more than ten thousand dollars ($10,000) per violation per. day or by imprisonment 
for a definite term of not more than eighteen months or both. For a second or subsequent viola- 
tion of the provisions of Paragraphs (1) through (7) of Subsection A of this section, the person 
is guilty of a third degree felony and shall be punished by a fine of not more than twenty-five 
thousand dollars ($25,000) per violation per day or by imprisonment for not more than three 
years or both. 

C. Any person who knowingly violates any rule adopted and promulgated pursuant to Subsec- 
tion C of Section 74-4-4 or 74-4-4.4 NMSA 1978 is guilty of a misdemeanor and upon conviction 
shall be punished by a fine of not more than five thousand dollars ($5,000) per violation per day 
or by.imprisonment for a definite term of one year or both. For violations related to storage tanks, 

"per violation" means per tank. 

D, Any person who knowingly transports, treats, stores, disposes of or exports any. hazardous 
waste or used oil in violation of Subsection A of this section and who knows at the time of the viola- 
tion that the person creates a substantial danger of a substantial adverse environmental impact is 
guilty of a third degree felony if the violation causes a substantial adverse environmental impact. 

EK. As used in this section, a "substantial adverse environmental impact" exists when an act or 
omission of a person causes harm or damage: 

(1) to human beings; or 

(2) to flora, wildlife, fish or other aquatic life or water fowl; to the habitats of wildlife, fish, 
other aquatic life, water fowl or livestock; to agricultural crops; to any ground water or surface 
water; or to the lands or waters of this state where such harm or damage amounts to more than 
ten thousand dollars ($10,000). 

F. Any person who knowingly transports, treats, stores, disposes of or exports any hazardous 
waste or used oil in violation of Subsection A of this section and who knows at the time of the 
violation that the person creates a substantial danger of death or serious bodily injury to another 
person is guilty of a second degree felony and shall be sentenced to a term of imprisonment not to 
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exceed nine years or a fine not to.exceed one hundred thousand dollars ($100,000), or both. Any 
person, other than an individual, that knowingly transports, treats, stores, disposes of or exports 
any hazardous waste or used oil in violation of Subsection A of this section and knows at that 
time that it places an individual in imminent danger of death or serious bodily injury is guilty of 
a second degree felony and shall be fined in an amount hob to sane two hundred fifty Gisusane 
dollars ($250,000). 


History: 1953 Comp., § 12-9B-11, enacted by Laws redesignated them as present Subsections\A and B; added 


1977, ch. 313, § 11; 1981 (1st S.S.), ch. 8, § 10; 1987, ch. present Subsections C to E; redesignated former Subsec- 
179, § 9; 1989, ch. 322, § 14; 1992, ch. 43, § 8; 2001, ch. tion B as present Subsection F; and, in Subsection F sub- 
325, § 8; 2007, ch. 267, § 1. stituted "creates a substantial danger" for "thereby places 
Cross references. — For the federal Resource Conser- another person in,imminent danger" and inserted "to an- 
vation and Recovery Act, see 42 U.S.C.. § 6901 et seq. other person" near the middle of the first sentence while 
The 2007 amendment, effective July 1, 2007, added substituting "a term of imprisonment not to exceed nine 
Paragraph (7) of Subsection A to provide ‘criminal penal-' years" for "nine years imprisonment" near the end of that 
ties for certain transportation, treatment, storage and dis-. sentence, and made minor stylistic changes throughout . 
posal of used oil. the subsection. ’ 
The 2001 amendment, effective July 1, 2001, deleted 
“underground" preceding "storage tank" in Subsection C; - ANNOTATIONS 
and made stylistic changes. ; Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
The 1992 amendment, effective March 6, 1992, Am. Jur, 2d Pollution Control § 80 et seq. 


rewrote the provisions of former Subsection A and 


74-4-12, Penalty; civil. 


Any person who violates any provision of the Hazardous Waste Act, any rule made pursuant to 
that act or any compliance order issued by the director pursuant to Section 74-4-10 NMSA 1978 
may be assessed a civil penalty not to exceed ten thousand dollars ($10,000) for each day during 
any portion of which a violation occurs. For violations related to storage VINE ‘per violation" 
means “Aes? tank. 


History: 1953 Comp., § 12-9B-12, enacted by Laws ) Gis ANNOTATIONS 


1977, ch. 313, § 12; 1981 (1st S.S.), ch.:8, § 11; 1987, ch. 
179, § 10; 1989, ch..322, § 15; 2001, ch. 325, § 9. j ‘Am. Jur. 2d, A.L.R. and C.J.S. references. me 61A 


The 2001 amendment, effective July 1, 2001, deleted Am, Jur. 2d Pollution Control § 2032 et seq. 
"underground" preceding "storage tanks" and made a sty- 
listic change. 


74-4-13. Imminent hazards; authority of director; penalties. | 


A. Notwithstanding any other provision of the Hazardous Waste Act, whenever the wecreta pt is 
in receipt of evidence that the past or current handling, storage, treatment, transportation or dis-' 
posal of solid waste or hazardous waste or the condition or maintenance of a storage tank may pres- 
ent an imminent and substantial endangerment to health or the environment, he may bring suit 
in the appropriate district court to immediately restrain any person, including any past or present 
generator, past or present transporter or past or present owner or operator of a treatment, storage’ 
or disposal facility, who has contributed or is contributing to such activity, to take such other ac- 
tion as may be necessary or both. A transporter shall not be deemed to have contributed or to be 
contributing to such handling, storage, treatment or disposal taking place after such solid waste or 
hazardous waste has left the possession or control of such transporter if the transportation of such 
waste was under a sole contractual arrangement arising from a published tariff and acceptance for 
carriage by common carrier by rail and such transporter has exercised due care in the past or pres- 
ent handling, storage, treatment, transportation and disposal of such waste. The secretary may also 
take other action, including but not limited to issuing such orders as as be necessary to protect 
health and the environment. 

B. Any person who willfully violates or fails or refuses to wosy with any order of the secre- 
tary under Subsection A of this section may in an action brought in the appropriate district court 
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to enforce such order be fined not more than, five thousand dollars ($5,000) for each day in which 
the violation occurs or the failure to comply continues. 

C. Upon receipt of information that there is hazardous waste at any site which has presented 
an imminent and substantial endangerment to human health or the environment, the secretary 
shall provide immediate notice to the appropriate local government agencies. In addition, the di- 
rector shall require notice of such omnia erp to be promptly posted at the site where the waste 
is located. 


History: Laws 1983, ch. 302, § 3; 1987, ch. 179, § 11; deleted "any" preceding "solid waste" and “any under- 
1989, ch. 322, § 16; 2001, ch. 325, § 10. ground" preceding "storage tank" in Subsection A. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "secretary" for "director" throughout the section; 


'74-4-14. Administrative actions; judicial review. 


A. Any person who is or:may be affected by any final administrative action of the board or.the 
secretary may appeal to the court of appeals for further relief within thirty days after the action. 
_All appeals shall be upon the record before the board or the secretary. 
'B. \ For appeals of regulations, the date of the action shall be the date of filing of the regulation 
under the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 
C. Upon appeal, the court of appeals shall set aside the action only if it is found to be: 
(1). arbitrary, capricious or an abuse of discretion; ; 
(2) not supported by substantial:evidence in the record; or 
»(8) otherwise not in accordance with law. 
D. Astay of enforcement of the action being appealed may be granted after hearing and upon 
good cause shown: 
(1). by the board or the secretary, whichever took the action being appealed; or 
bc (2) by the court of appeals if the board or the secretary denies a wee or ciate tovact upon an 
sn aonieg for a stay within sixty days after receipt. 


History: 1978 Comp., § 7144-14, enacted by pee: of 6.2 million cubic feet of mixed waste based on an incor- 


1992, ch. 43, § 6. rect assumption that the waste containers would be full of 
Compiler's notes, — This section was enacted as 74-4-6 mixed waste, but because the permit incorrectly assumed 
NMSA 1978 but was redesignated by the compiler, since a the containers would be full, this created a "de facto" limit 
section with the same code number had previously been en- that could result in underutilizing the WIPP facility, and 
acted (repealed by Laws 1981 (1st S.S.), ch. 8, § 12). where the secretary of NMED approved the permit modi- 
fication request that modified the method by which appel- 

ANNOTATIONS lees and DOE tracked waste volumes disposed of at WIPP, 


and: where appellants claimed that; NMED's order was 


. f . z _* . f ti , lok 
Porgy AUbEMa day te tmp ree not. in accordance with law and.arbitrary and capricious 


Where the New Mexico environment department (de- 


: yp. : buse of discretion, NMED's order was proper, be- 
partment) issued a determination in 2011 regarding the ea pe , 
time-line of a five-year report on the feasibility of excava- cause the Hazardous Waste Act (HWA), $§74-4-1 through 
tion of a mixed waste landfill and ‘any likelihood of con- * 74-4-14 NMSA 1978, authorizes NMED to administer the 


taminants reaching groundwater, plaintiff's 2014 appeal state's hazardous waste management program consistent 


of the department’s 2011 decision regarding the time-line with federal law, the HWA provides that permittees may 
for the first five-year ne was untimely. Citizen Ac- submit permit modification requests to NMED, and that 


nied, 2015- NMCERT: 005. authority necessarily includes the responsibility to collect 
Order approving permit modification was proper. data regarding the amount of hazardous waste the H WA 
— Where the U.S. department of energy (DOE) and ap- charges NMED with regulating, and the permit modifica- 


tion request enables the NMED to collect more, not less, 


ellees, as co-operators of the waste isolation pilot plant 
e e enh data by tracking the volume of inner waste containers as 


(WIPP), an underground federal repository: for radioactive 
waste material in New Mexico, held a permit to dispose of well as outer waste containers, and neither federal law 
mixed waste, a mixture of radioactive waste and hazardous nor state law specify a particular method for calculating 
waste, at WIPP but sought approval from the New Mexico waste capacity, and therefore, contrary to appellants’ ar- 
environment department (NMED) to modify their permit gument, the NMED did not erroneously interpret federal 


ae : +e law. Nuclear. Waste abil LLC v. Nuclear Watch N.M., 
because the original permit anticipated the emplacement 9099_NMCA-014. 
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ARTICLE 4A » 


Radioactive Materials 


Sec. ” ' . Sec. 

74-4A-1... Radioactive material transport; conditions. 74-4A-9. Committee. 

74-4A-2. Short title. 74-4A-10. Membership; appointment; vacancies. 
74-4A-3, Purpose. 74-4A-11, Committee duties. 

74-4A-4, Definitions. 74-4A-11.1. Condition. 

74-4A-5. Repealed. 74-4A-12. Subcommittees. 7 
74-4A-6, Task force. . 74-4A-13. Interrelationship with task forces: 
74-4A-7, Duties of the task force. 74-4A-14, Staff. 

74-4A-8. Powers of the task force. 74-4A-15 to 74-4A-19. Repealed. 


74-4A-1. Radioactive material transport; conditions. 


A. The environmental improvement board shall have exclusive authority to promulgate regu- 
lations prescribing the conditions for transport of radioactive material on the highways. Such con- 
ditions shall include the conditions of transport that the environmental improvement board finds 
necessary to protect the health, safety and welfare of the citizens of the state: Except as specifically 
preempted by federal law, the state transportation commission shall have the exclusive authority 
within New Mexico to designate highway routes for the transport of radioactive material. Any rule 
or regulation adopted by the environmental improvement board that designates highway routes 
for the transport of radioactive material and that:was in effect prior to March 1,1991 is deemed 
null and void. The state transportation commission shall incorporate into the record and consider 
in the initial designation of routes for the transport of radioactive material the evidentiary record 
from the environmental improvement board public hearings held for the purpose of receiving pub- 
lic comment regarding the designation of routes for the transport of radioactive material. 

B... For'the purposes of this section, "radioactive material" means a material or combination of 
materials that spontaneously emits ionizing radiation. Materials in which the estimated specific 
activity is not greater than 0.002 microcuries per gram of material, and in which the radioactivity 
is essentially uniformly distributed, are not considered to be radioactive materials. “Radioactive 
material" includes but is not limited to: 

(1). materials associated with the operation. and decommissioning of nuclear reactors and 
the supporting fuel:cycle; 

(2) industrial radioisotope sources; 

(3) . radioactive materials used in nuclear medicine; 

(4) ‘radioactive materials used for research, education or training; and 

(5) radioactive wastes; but does not include radioactive material the regulation of whith 
has been specifically preempted by federal law. ; 

C. The department of environment shall have the.authority to impose fines.not to exceed one 
thousand dollars ($1,000) as set by regulation of the environmental improvement board for a vio- 
lation of the board's regulations pertaining to the transport of radioactive materials. . 

D. Nothing in this section shall be construed to alter the obligation of the state under the 
April 3, 1974 agreement between the state and the atomic energy commission for the discontinu- 
ance of certain commission regulatory authority and responsibility. © 


“History: Laws 1979, ch. 377, § 1; 1981, ch. 366, § 1; the exclusive authority within New Mexico to desigalite 


1991, ch. 204, § 1; 2003, ch. 142, § 95. routes and otherwise regulate the transportation of radio- 
The 2003 amendment, affective July 1, 2003, substi- active material on the highways as it deems appropriate 
tuted "state transportation commission" for "state high- and necessary" and added the fourth and fifth sentences; 
way commission"; and substituted "department of envi- rewrote Subsection B; and inserted "of the health and en- 
ronment" for ' \erivironmental improvement division of the vironment department" in Subsection.C.. 
health and environment" in Subsection C. 
The 1991 amendment, effective April 4, 1991, in ANNOTATIONS 
Subsection A, deleted "including routing criteria" at the Law reviews, L Korariule Radibactive Wastes tees 
end of the second sentence, rewrote the third sentence 24 Nat. Resources J. 967 (1984) ; 
which read "Except as specifically preempted by federal Am, dur. 2d. ALR. and 04, references. . Glam 
law, the environmental improvement board shall have Jur 2 Atomic Energy § 79: OTA ae eeeod Energy & 
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Power Sources § 73; 61A Am, Jur. 2d Pollution Control § State or local regulation of transportation of hazardous 
1156, materials as pre-empted by Hazardous Materials Trans- 
Validity of local regulation of hazardous waste, 67 portation Act (49 U.S.C.S. § 1801 et seq.), 78 A.L.R. Fed. 


A.L.R.4th'822. 289. 
: 389A C.J.S. Health and Environment § 61. 


74-4A-2. Short title. 


Sections 74-4A-1 through 74-4A-14 NMSA 1978 rONesuee 14, Article 4A NMSA 1978] ao be 
cited as the "Radioactive and Hazardous Materials Act". 


Histdey: Laws 1979, ch. 380,'§ 1; 1981, ch. 374,81; © The 1991 amendment, effective rine 4, 1991, substi- 
1986, ch. 61, § 1; 1991, ch. 204, § 2. tuted "74-4A-1" for "74-4A-2", 


74-4A-3, Purpose. 


A. The legislature finds that there is presently much public and state concern in the area of 
public health and safety over: 
(1) the proposed waste isolation pilot plant for defense-related Rettiatictiva # wastes; 
(2) the'safe treatment and disposal of hazardous wastes and the regulation of hazardous 
waste generators; 
(3) the effective provision of regulation and information regarding hazardous chemicals-in 
the community and in the work place; 
(4) the effective control of contamination from underground storage tanks; 
(5) the transportation on New Mexico highways and streets of radioactive and hazardous 
materials; 
(6) the disposition of uranium mine and mill tailings: and 
(7) the need to provide efficient and timely emergency response to accidents or natural 
disasters involving the disposal, storage or transportation of radioactive and hazardous ‘materials. 
B. The legislature further finds that there is a need to centralize and coordinate information 
on these concerns and to develop recommendations for action by the state. It is the purpose of the 
Radioactive and Hazardous Materials Act to provide a vehicle for proper consideration of these 
legitimate state concerns without unnecessarily para ae the pnrlear energy industry or com- 
promising the nation's defense. 


History: Laws 1979, ch. 380, § 2; 1981, ch. 374, §-2; ANNOTATIONS 


1986, ch. 61, § 2; 1991, ch. 2, § 1. , 
The 1991 amendment, effective January 30, 1991, Law reviews. — For note, Preemption - Atomic En- 

in Subsection A, added Paragraphs (3) and (4) and des- . ©!8Y;' See 24 Nat. Resources J. 761 (1984). 

ignated former Paragraphs (8) to (5) as Paragraphs (5) For article, "Radioactive Wastes," see 24 Nat. Re- 

to (7). sources J. 967 (1984). 


74-4A-4, Definitions. 


As used in the Radioactive and Hazardous Materials Act: 

A. "committee" means,the joint interim legislative radioactive and hazardous materials com- 
mittee; 

B. "disposal" means the long-term isolation of radioactive material, including long-term moni- 
tored storage which permits:retrieval of the radioactive material stored and includes the tempo- 
rary or permanent disposal of all hazardous wastes; 

C. "environmental evaluation group" means the independent state review facility administra- 
tively attached to New Mexico institute of mining and technology and funded by the United States 
department of energy; | 

D. "hazardous waste" means any garbage, refuse, sludge from a waste treatment plant, water 
supply treatment plant or air pollution control facility or other discarded material, including solid, 
liquid, semisolid or containing gaseous material resulting from industrial, commercial, mining 


879 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


74-4A-5 ENVIRONMENTAL IMPROVEMENT 74-4A-5 


or agricultural operations or from community activities which because of its quantity, concentra- 
tion or physical, chemical or infectious characteristics may cause or significantly contribute to an 
increase in mortality or an increase in serious irreversible or incapacitating reversible illness or 
pose a substantial present or potential hazard to human health or the environment when improp- 
erly treated, stored, transported, disposed of or otherwise managed. The term "hazardous waste" 
does not include solid or dissolved material in domestic sewage or animal excrement in connection 
with farm, ranch or feedlot operations or solid or dissolved materials in irrigation return flows or 
industrial discharges that are point sources subject to permits under Section 402 of the federal 
Water Pollution Control Act, as amended, as the provisions exist on January 1, 1981, or source, 
special or byproduct material as defined in the Atomic Energy Act of 1954, as amended, as these 
definitions exist on January 1, 1981, or any of the following, until the board determines that they 
are subject to Subtitle C of the Resource Conservation and Recovery Act, as amended (42.U.S.C. 
6921 et seq.): drilling fluids, produced waters and other wastes associated with the exploration, 
development or production of crude oil or natural gas or geothermal energy, any fly ash waste,,bot- 
tom ash waste, slag waste, flue gas emission control waste generated primarily from the combus- 
tion. of coal or other fossil fuels, solid waste from the extraction, beneficiation or processing of ores 
and minerals, including phosphate rock and overburden from the mining of uranium.ore or cement 
kiln dust waste; . awihes arty 

E, "high-level waste" means the highly radioactive wastes resulting from the reprocessing of 
spent nuclear fuel and includes both the liquid waste which is produced directly in reprocessing 
and any solid material into which such liquid waste is made; 

F. "low-level waste" means material contaminated with radioactive elements emitting beta or 
gamma particles or with traces of ianemanis elements in concentrations of less than one hundred 
nanocuries per gram; 

G. "mixed waste" means any Tees of hazardous waste regulated under the Hazardous 
Waste Act and radioactive waste regulated under the federal Atomic Energy Act of 1954; 

H. "radioactive materials" means any material or combination. of materials which spontane- 
ously emits ionizing radiation. Materials in which the estimated specific activity is not greater, 
than 0,002 microcuries per gram of material, and in which the radioactivity is essentially uni- 
formly distributed, are not considered to be radioactive materials; . 

I. "radioactive waste" means. high-level.waste, transuranic contaminated. waste and low-level 
waste; 

J. "spent fuel" means nuclear fuel that has been irradiated in and recovered from a civilian 
nuclear power plant; 

K. "task force" means the radioactive waste consultation task force; and 

L. "transuranic contaminated waste" means material contaminated with radionuclides emit- 
ting alpha radiation having an atomic number greater than ninety-two, including neptunium, 
plutonium, americium and curium, in concentrations of greater than one hundred nanocuries per 
gram. 


History: Laws 1979, ch. 380, § 3; reenacted by 1981, Subsections C to E and F to J as Subsections D to F and 
ch. 374, § 3; 1983, ch. 22, § 1; 1986, ch. 61, § 3; 1991, ch. H to L, respectively; substituted "radionuclides emitting 
2, § 2. alpha radiation" for "elements" in subsection L; and made 

Cross references. — For Section 402 of the Federal a minor stylistic change. ip: 

Water Pollution Control Act, referred to in Subsection D, 
see 33 U.S.C. § 1342. ANNOTATIONS . 

For the Atomic Energy Act of 1954, as amended, see 42 Am. Jur. 2d, A.L.R. and C.J.S. references. et What 
U.S.C. § 2011 et seq. constitutes "hazardous waste" subject to’regulation under 

The 1991 amendment, effective anaes 30, 1991, Resource Conservation and Recovery Act (42 USCS §§ 
added present Subsections C and G; redesignated former 6901 et seq.), 135 A.L:R. Fed. 197, 
74-4A-5. Repealed. 

Repeals. — Laws 1981, ch. 374, § 7, repealed 74-4A-5 April 10, 1981. For present comparable provisions, see 74- 
NMSA 1978, as enacted by Laws 1979, ch. 380, § 4, re- .4A-11.1 NMSA 1978. 
lating to state approval of disposal facilities, effective 
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74-4A-6. Task force. 


There is created the "radioactive waste consultation task force". The task force shall consist of 
the secretaries of energy, minerals and natural resources; health; environment; public safety; and 
highway and transportation or their designees. The chairman and vice chairman, or their ‘desig- 
nees from the committee, shall be advisory members of the task force. The state fire marshal or his 


designee shall serve as a non-voting member of the task force. 


History: Laws 1979, ch. 380, § 5; 1986, ch. 61, § 4; 


1987, ch. 234, § 80; 1991, ch. 2, § 3; 2001, ch. 12, § 1; 
2001, ch. 103, § 1. — 

Cross references, — For the secretary of energy, min- 
erals and natural resources, see 9-5A-5 NMSA 1978. 

For the secretary of health, see 9-7-5 NMSA 1978. 

For the secretary of environment, see 9-7A-5 NMSA 
1978. 

2001 amendments. — Identical amendments to this 
section were enacted by Laws 2001, ch. 12, § 1 approved 
March 13, 2001, and Laws 2001, ch. 103, § 1, approved 
April 2, 2001, and both effective June 1, 2001 which re- 


"health" and "environment and inserted the last sentence, 
which added the state fire marshal to the task force as a 


* non-voting member. The section is set out as amended by 


Laws 2001, ch. 103, § 1. See 12-1-8 NMSA 1978. 

The 1991 amendment, effective January 30, 1991, in 
the second sentence, deleted "department" preceding "tax- 
ation” and substituted "public safety and highway. and 
transportation or their designees" for "and the chief high- 
way administrator or their designees"; deleted the former 
third sentence which read "The task force shall terminate 
on December 31, 1990 unless terminated sooner"; and 


‘added the present third sentence. 


moved the taxation and revenue secretary from the radio- 
active waste consultation task force, deleted "and" between 


74-4A-7. Duties of the task force. 


A. The task force shall negotiate for the state with the federal government in all areas relating 
to siting, licensing and operation of new federal disposal facilities, including research, development 
and demonstration, for high-level radioactive wastes, transuranic radioactive wastes and low-level 
radioactive waste. This subsection shall not be construed to limit the powers of any agency oth- 
erwise authorized to negotiate with the federal government, and if such negotiation should also 
come within the authority of the task force, the task force shall provide assistance to that agency 
but shall not limit the agency's exercise of authority. Any action taken pursuant to this subsection 
may be disapproved by joint resolution of the legislature. 

B, The task force may recommend legislation to implement the state's policies with respect to 
new federal disposal facilities. 

C. The task force shall identify impacts of new federal disposal facilities. within the state and 
shall disseminate that information. 

D. The task force shall coordinate the investigations and studies undertaken by all state agen- 
cies and shall forward an executive summary of ongoing and. recently.completed investigations 
and studies, including information from federal or other studies, to the legislature and the gover- 
nor as the studies are completed or information released. 

E. The task force shall meet regularly with the committee and Keep the committee apprised of 
all actions taken by the task force. 


The 1991 amendment, effective January 30, 1991, de- 
leted "or its designee" following "The task force" near the 
beginning of Subsection A. 


History: Laws 1979, ch. 380, § 6; 1991, ch. 2, § 4. 


74-4A-8, Powers of the task force. 


A. The task force may.make procedural rules deemed necessary to carry out the provisions of 
Section 74-4A-7 NMSA 1978. 

B. The task force may solicit and accept grants from federal or private sources for projects and 
undertakings that further the purposes of Section 74-4A-7 NMSA 1978. 

C. The task force may make such contracts as it deems necessary to carry out the provisions of 
Section 74-4A-7 NMSA 1978. 

D. The task force may appoint a representative on any federal or state-federal task forces or 
working groups. 
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74-4A-9 ENVIRONMENTAL IMPROVEMENT 74-4A-11 


E. The task force may perform such other acts as are necessary and proper for carrying out the 
provisions of aco 74-4A-7 NMSA rhe and shall cooperate fully with the committee. 


’ History: Laws 1979, ch. 380, § 7; 1981, ch. 374, rh 
1986, ch, 61, § 5. 


74-4A-9. Committee. 


There is created a joint interim legislative committee which shall be known asthe "radioactive 
and hazardous materials committee". The committee shall function from the date of its SAPDOANTIeD 


History: Laws 1979, ch. 380, § 8; 19838, ch. 22, § 2; The 1991 amendment, effective yannddey 30, 1991, igo 
1986, ch. 61, § 6; 1991, ch. 2, § 5. leted "until December 31, 1990 unless terminated sooner 

Cross veferences:. — For the legislative council, see 2- by the legislative council” at the end of the second sen- 
3-1 NMSA 1978. . tence. 


74-4A-10. Membership;, appointment; vacancies. 


A. The committee shall be composed of twelve members. The legislative council shall appoint 
six members from the house of representatives and six members from the senate and may include 
members of the council, notwithstanding the provisions of Subsection D of Section 2-3-3 NMSA 
1978. At the time of making the appointments, the legislative council shall designate the chairman 
and vice chairman of the committee. Members shall be appointed from each house so as to give the 
two major political parties in each, house the same proportionate representation on. the commit- 
tee as prevails in each house; provided that in no event shall either of such parties have less than 
one member from each house on the committee, Vacancies on the committee shall be filled by the 
legislative council. 

B._ No action shall be taken by the committee if a majority of the total membership ree either 
house on the committee rejects such action. 


History: Laws 1979, ch. 380, § 9; 1991, ch, 2, § 6. members" in the first sentence, "six members" for "four 
Cross references. — For the legislative council, see 2- members" in two places in the second sentence, and made 
3-1 NMSA 1978. a minor stylistic change. 


The 1991 amendment, effective January 30, 1991, in 
Subsection A, substituted "twelve members" for "eight 


74-4A-11. Committee duties. 


At the beginning of each interim, the committee shall hold one organizational meeting to de- 
velop a work plan and budget for the period prior to January 1 preceding the next regular session 
of the legislature. The work plan and budget shall be submitted to the New. Mexico legislative 
council for approval. Upon approval of the work plan and budget by the legislative council, the 
committee shall examine all:matters relevant to the purposes of the Radioactive and Hazardous 
Materials Act and shall’submit recommended legislation, together with a report on the activities 
and expenditures of the committee, to the legislature. In making recommendations, the committee 
shall review and monitor the following areas: 

A. the generation, treatment, storage, transportation or disposal of radioactive or hazardous 
materials and wastes; 

B. the control and handling of mixed waste transported to the waste isolation pilot plant site 
for disposal; 

C. ‘the progress and effectiveness of remediation actions at sites contaminated by” rauloactiy 
or hazardous materials; 

D. the compliance with the environmental protection agency, the council on environmental 
quality and the office of surface mining Leciongel the and standards pursuant to federal environ- 
mental statutes; 
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E. the provision of activities and investigations and the dissemination of information by the 
environmental evaluation group; however, nothing in the Radioactive and Hazardous Materials 
Act shall be construed to limit the independent technical review and evaluation by that group of 
the impact on health and safety of the waste isolation pilot plant; 

F. the disposition of uranium mine and mill tailings; 

G. the means through which disposition of low-level wastes amd be accomplished, such as par- 
ticipation in a regional compact with other states; 

H. the state emergency response capability; 

I. the Ground Water Protection Act [Chapter 74, Article 68 NMSA 1978], in cooperation with 
other legislative committees, regarding the use or management of storage tanks and releases; 

J. the Hazardous Chemicals Information Act [Chapter 74, Article 4E NMSA 1978], in coopera- 
tion with other legislative committees; and 

K. such matters assigned by the legislature and eSAddltations and negotiations with the fed- 
eral government and other state governments or their SEE a and agreements and revi- 
sions thereto. 


History: Laws 1979, ch. 380, § 10; 1981, ch. 374, § preliminary language; and deleted "underground" preced- 
5; 1986, ch. 61, § 7; 1991, ch. 2, § 7; 2001, ch. 325, § 11. ing "storage tanks" in Subsection I. 

Cross references. — For legislative council, see 2-3-1 The 1991 amendment, effective January 30, 1991, 
NMSA 1978. substituted "review and monitor" for "consider" in the last 

The 2001 amendment, effective J uly 1, 2001, in- sentence of the first paragraph and rewrote the balance of 


serted "New Mexico" preceding "legislative council" in the the section to the extent that a detailed comparison would 
be impracticable. 


WAAR Cdaition: | 


No person shall store or dispose of radioactive materials, radioactive waste or spent fuel in a dis- 
posal facility until the state has concurred in the creation of the disposal facility, except.as specifically 
preempted by federal law. As used in this section, "disposal facility" means an engineered facility de- 
signed primarily for the isolation of radioactive materials, radioactive waste or spent fuel other than 
tailings or other waste from the extraction, beneficiation or processing of ores and minerals. 


History: 1978 Comp., § 74-4A-11.1, enacted by The 1991 amendment, effective January 30, 1991, 
Laws 1981, ch. 374, § 6; 1991, ch. 2, § 8. substituted "facility" for "subterranean cavern" in the sec- 
; ond sentence. 


74-4A-12. Subcommittees. 


Subcommittees shall be created only by majority vote of all members appointed to the commit- 
tee and with the approval of the legislative council. A subcommittee shall be composed of at least 
one member from the senate and one member from the house of representatives, and at least one 
member of the minority party shall be a member of the subcommittee. All meetings and expen- 
ditures of a subcommittee shall be approved by the full committee in advance of such meeting or 
expenditure, and the approval shall be shown in the minutes of the committee. 


History: Laws 1979, ch. 380, § 11. 


74-4A-13. Interrelationship with task force. 


The committee shall meet regularly to review the work of, and work with, the task force. Prior 
to the state's acceptance of any agreement, the committee shall review and advise the task force of 
committee concerns and recommendations regarding all agreements negotiated by or in the name 
of the task force. Executive reports from the task force shall be presented annually at the first 
committee meeting following the close of the regular legislative session each year. -. ss 


History: Laws 1979, ch, 380, § 12; 1991, ch. 2, § 9. The 1991 amendment, effective January 30, 1991, 
added the second and third sentences. 
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74-4A-14 ENVIRONMENTAL IMPROVEMENT | 74-4B-6 


74-4A-14. Staff. 


The staff for the committee shall be provided by the legislative council service. 


£ 


History: Laws 1979, ch. 380, § 14. 


74-4A-15 to 74-4A-19. Repealed. 


‘Repeals. — Laws 1991, ch. 2, § 10 repealed 74-4A-15 » January 30, 1991. For provisions of former sections, see 
to 74-4A-19 NMSA 1978, as enacted by Laws 1981, ch. the 1990 NMSA 1978 on NMOneSource.com. 
253, §§ 1-5, relating to the Site Identification Act, effective : ne 

ARTICLE 4B — 

Emergency Management 
Sec. Sec, ; 
74-4B-1, Recompiled. ai 74-4B-8. Recompiled.. 
74-4B-2, Recompiled. 74-4B-9, Recompiled. 
74-4B-3. Recompiled. z 74-4B-10. Recompiled. 
74-4B-4. Recompiled. 74-4B-10.1. Recompiled. 
74-4B-5, Recompiled. . = ; 74-4B-11. Repealed. 
74-4B-6. Recompiled. 74-4B-12. Repealed. 
74-4B-6.1. Recompiled. ; 74-4B-138. Recompiled. 


74-4B-7. Recompiled. 74-4B-14, Recompiled. 


74-4B-1. Recompiled. 
Recompilation. + Laws 2005, ch. 22, § 4: recompiled 


former 74-4B-1 NMSA 1978 as.12-12-17 NMSA 1978, ef- 
fective July 1, 2005, 


74-4B-2. Recompiled. 
Recompilation. — Laws 2005, ch. 22, §.4 recompiled 


former 74-4B-2 NMSA 1978 as 12-12-18 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-3. Recompiled. 


Recompilation. — Laws' 2005, ch. 22,§ 4 recompiled 
former 74-4B-3 NMSA 1978 as 12-12-19 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-4. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former 74-4B-4 NMSA 1978 as 12-12-20 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-5. Recompiled. ian 9 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former 74-4B-5 NMSA 1978 as 12-12-21 NMSA 1978, ef- 
fective July 1, 2005. ; 


74-4B-6. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former 74-4B-6 NMSA 1978 as 12-12-22 NMSA 1978, ef- 
fective July 1, 2005, ‘ 
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74-4B-6.1 


74-4B-6.1. Recompiled. 
Recompilation. — Laws 2005, ch. 22, § 4.recompiled 


former 74-4B-6.1 NMSA 1978 as 12- 12-23 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-7. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former 74-4B-7 NMSA 1978 as 12-12-24 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-8. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former 74-4B-8 NMSA 1978 as 12-12-25 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-9. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former.74-4B-9 NMSA 1978 as 12-12-26 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-10. Recompiled. 


Recompilation, — Laws 2005, ch. 22, § 4 recompiled 
former 74-4B-10 NMSA 1978 as 5 12- 12-27 ‘NMSA 1978, ef- 
fective July 1, 2005. — 


74-4B-10.1. Recompiled. 
Recompilation. — Laws 2005, ch. 22, § 4 recompiled 


former 74-4B-10.1 NMSA 1978 as 12-12-28 NMSA 1978, 
effective July 1, 2005. 


74-4B-11. Repealed. 


Repeals, — Laws 1989, ch. 149, § 16 repealed 74-4B- 
11 NMSA 1978, as enacted by Laws 1983, ch. 80, § 11, 


74-4B-12. Repealed. 


Repeals. — Laws 1991, ch. 44, § 8 repealed 74-4B-12 _ 


NMSA 1978, as enacted by Laws 1988, ch. 14, § 6, relating 
to the emergency response fund; effective July 1, 1991. For 


74-4B-13. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 cotcezipited 
former 74-4B-13 NMSA.1978 as 12-12-29 NMSA 1978, ef- 
fective July 1, 2005. 


74-4B-14, Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled | 
former 74-4B-14 NMSA 1978 as 12-12-30 NMSA 1978, ef- 


feetive July 1, 2005. 


EMERGENCY MANAGEMENT 


74-4B-14 


relating to report of task force to committee governor and 
legislature, effective July 1, 1989. 


‘provisions of former section, see the 1990 NMSA 1978 on 
NMOneSource.com. ° 
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74-4C-1 ENVIRONMENTAL IMPROVEMENT 74-4C-3 


ARTICLE 4C f fe 
Hazardous Waste Feasibility Studies 


Sec. Sec. 
74-4C-1. Short title. 74-4C-3. Definitions. 
74-4C-2. Findings. 74-4C-4, Hazardous waste feasibility study. 


74-4C-1. Short title. 


This act [Chapter 74, Article 4C NMSA 1978] may be cited as the "Hazardous Waste Feasibility 
Study Act". +o bs..2s 


History: Laws 1985 (1st S.S.), ch. 4, § 1. 


74-4C-2. Findings. 


A. The legislature recognizes that there is a growing need to identify the magnitude of hazard- 
ous waste generation in New Mexico and sites at which materials classified as hazardous wastes 
can be treated or disposed of. The selection of sites for such hazardous waste activities is a complex 
technical, environmental, logistical, legal and institutional problem because of the many interde- 
pendent factors that must be considered. 

B. The legislature further finds that public understanding of the importance of safe treatment 
and disposal of hazardous wastes is critical in addressing New Mexico's hazardous waste problem. 

C. The legislature further finds that, because of the 1984 reauthorization and amendments 
to the federal Resource Conservation and Recovery Act, an increased number of hazardous waste 
generators throughout the state will be regulated and therefore a greater economic burden will 
fall upon these entities. 


History: Laws 1985 (1st S.S.), ch. 4, § 2. Cross references, — For the federal Resource Conser- 
vation and Recovery Act, see-42 U.S.C. § 6901 et seq. 


74-4C-3. Definitions. 


As used in the Hazardous Waste Feasibility Study Act: 

A. "committee" means the radioactive materials committee [radioactive and hazardous materi- 
als committee]; 

B. "division" means the environmental improvement division of the health and environment 
department [department of environment]; 

C. "hazardous waste" means garbage, refuse, sludge from a waste treatment plant, water supply 
treatment plant or air pollution control facility or other discarded material, including solid, liquid, 
semisolid or containing gaseous material resulting from industrial, commercial, mining or. agricul- 
tural operations, other than waste pesticides disposed of by a farmer pursuant to Section 74-4-3.1 
NMSA 1978, or from community activities which, because of its quantity, concentration or physical, 
chemical or infectious characteristics, may cause or significantly contribute to an increase in mortal- 
ity or an increase in serious irreversible or incapacitating reversible illness, or pose.a substantial 
present or potential hazard to human health or the environment when improperly treated, stored, 
transported, disposed of or otherwise managed. The term hazardous waste does not include solid 
or dissolved material in domestic sewage, or animal excrement in connection with farm, ranch or 
feedlot operations, or solid or dissolved materials in irrigation return flows or industrial discharges 
which are point sources subject to permits under Section 402 of the Water Pollution Control Act, as 
amended, as the provisions exist on January 1, 1981; or source, special or byproduct material as de- 
fined in the Atomic Energy Act of 1954, as amended, as these definitions exist on January 1, 1981; or 
any of the following, until the environmental improvement board determines that they are subject 
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to Subtitle C of the Resource Conservation and Recovery Act, as amended (42 U.S.C. 6921 et seq.): 
drilling fluids, produced waters and other wastes associated with the exploration, development or 
production of crude)oil,or natural gas or geothermal energy; any fly ash.waste, bottom ash waste, 
slag waste or flue gas emission control waste generated primarily from the combustion of coal or 
other fossil fuels; solid waste from the extraction, beneficiation or processing of ores and minerals, 
including phosphate rock and overburden from the mining of uranium ore; cement kiln dust waste; 
or pesticide waste disposed of by any farmer from his own use, provided that he triple rinses each 
emptied pesticide container and disposes of the pesticide residues on his own farm in a manner con- 
sistent with the disposal instructions on the pesticide label; and 

D. "hazardous waste activity" means the generation, treatment, storage, transportation or dis- 
posal of hazardous waste. 


History: Laws 1985 (1st S.S.), ch. 4, § 3. For Section 402 of the federal Water Pollution Control 
Bracketed material. — The bracketed material was Act, see 33 U.S.C. § 13842... ! 
inserted by the compiler and is not part of the law. The ra- For the federal Atomic Energy Act of 1954, see 42 U.S.C. 

dioactive materials committee is now the radioactive and § 2011 et seq. 
hazardous materials committee. See 74-4A-9. NMSA 1978. 

Laws 1991, ch. 25, § 4 established the department: of ANNOTATIONS 
environment and provided that all references to the en- Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
vironmental improvement division of the health and en- constitutes "hazardous waste" subject to regulation un- 
vironment department shall be construed to mean the der Resource Conservation and Recovery Act (42 USCS'§ 


department of environment. 
Cross references, — For the environmental improve- 


6901 et seq.), 185 A.L.R. Fed. 197. 
ment board, see 74-1-4 NMSA 1978.” Gt 


74-4C-4, Hazardous waste feasibility study. 


A. The committee, after consultation with the division as to the scope of the study, shall con- 
tract with public or private entities to study the magnitude of the problem of hazardous waste gen- 
eration and disposal in New Mexico, including current and projected hazardous waste generation 
rates. If the committee determines that generation rates and transportation costs for out-of-state 
disposal are significant, the study shall address the need, location, conceptual design, ownership 
and estimated cost of a hazardous waste transfer facility to be located within the state. The facility 
should be capable of handling both small and large quantities of hazardous wastes. The committee 
shall provide for public hearing and input during the conduct of the study. © 

B. Ifthe committee determines that there is a need for one or more hazardous waste transfer 
and waste exchange facilities, it shall make appropriate recommendations to the legislature. 


History: Laws 1985 (st 5.8.), ch. 4, § 4. | 
| ARTICLE 4D 
Petroleum Storage Cleanup 


(Repealed by Laws 1990, ch. 124, § 23.) 


- 14-4D-1 to 74-4D-8. Repealed. 


Repeals. — Laws 1990, ch. 124, § 23 repealed 74-4D-1 1989, ch. 305, §§ 1. and 2, relating to petroleum storage 


to 74-4D-8, as enacted by Laws 1988, ch. 70, §§ 1 to 7 and cleanup, effective July 1, 1990. For provisions of former 
12, and as amended by Laws 1989, ch. 324, § 38, and Laws sections, see the 1989 NMSA 1978 on NMOneSource.com. 
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74-4E-1 ENVIRONMENTAL IMPROVEMENT 74-4K-3 


ARTICLE4E 0 = 


Hazardous Chemicals Information Act 


Sec. ' aoe st Sec. bonainens , ra 

74-4E-1.. Short title. TO (ik 74-4K-6. Availability of information to the public; ae 

74-4E-2. Purpose of act. ' tions promulgated... 

74-4E-3, Definitions. , ; 74-4E-7. Repealed. 

74-4H-4, Commission created; membership; terms; du- 74-4E-8. Hazardous ‘chemicals reporting pee wasn st 
ties; immunity granted. . ' distribution. 

74-4E-5. Notices and reports required; doadlesns set. 74-4h-9, ailaed to file or pay fees; eietien 


Chapter 74, Article 4E NMSA 1978 may be cited as the "Hazardous Chemicals Information Act". 


History: Laws 1989, ch. 149, § 1; 2007, ch. 291, § 32. The 2007 amendment, effective he 1, 2007, changed 
the statutory reference to the act. 


74-4E-2.° Purpose of act. 


The purpose of the Hazardous Chemicals Information Act is to ensure that current information, 
on the nature and location of hazardous chemicals is available to local emergency planning com- 
mittees, emergency responders and the public as required by Title III. 


History: Laws 1989, ch. 149, § 2. . Compiler's notes. — For the meaning of Title III, see 
- Subsection H of 74-4E-3 NMSA 1978: © 


74-4E-3.. Definitions. 


As used.in the Hazardous Chemicals Information Act; 

A. "commission" means the state emergency response commission; 

D ‘department” means the homeland security and emergency management department; _. 

C. "emergency responder" means any law enforcement officer, firefighter, medical services pro- 
fessional or other person trained and equipped to respond to hazardous chemical releases; 

D. “hazardous chemical" means any hazardous chemical, extremely hazardous substance, toxic 
chemical or hazardous material as defined by Title 3; | 

EK. "facility owner or operator" means any individual, trust, firm, joint stock company, corpora- 
tion, partnership, association, state agency, municipality or county having legal control or author- 
ity over buildings, equipment, structures and other stationary items that are located on a single 
site or on contiguous or adjacent sites. For the purposes of Section 74-4E-5 NMSA 1978, the term 
includes owners or operators of motor vehicles, rolling stock and aircraft; 

F. "local emergency planning committee" means any local group appointed by the commission 
to undertake chemical release contingency planning; 

G. "release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 
injecting, escaping, leaching, dumping or disposing into the environment of any hazardous chemi- 
cal, extremely hazardous substance or toxic chemical. "Release" includes the abandonment.or dis- 
carding of barrels, containers and other closed receptacles; and Taree 
H. "Title 3" means the federal Emergency Planning and Community Right-to-Know: Act of 
1986. 4 ors 


History: Laws 1989, ch. 149, § 8; 2007, ch. 291, § 38. The 2007 amendment, effective July 1, 2007, rede- 
Cross references. — For the federal Emergency Plan- fined "department" to mean the homeland security and 
ning and Community Right-to-Know Act of 1986, see 42 emergency management department. 
U.S.C. §§ 11001 to 11005, 11021 to 11028, and 11041 to 
11050. 
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74-4E-4. Commission created; membership; terms; duties; immunity 
granted. 

A. The "state emergency response commission" is created. The commission shall consist of 
seven members who shall be qualified voters of the state of New Mexico. All:members shall be ap- 
pointed by the governor. Among the members appointed, there shall be representatives of private 
industry, federal facilities, public health and public safety. Appointments shall be made for four- 
year terms to expire on January 1 of the appropriate year. Commission members shall serve stag- 
gered terms as determined by the governor at the time of their initial appointments. Annually, the 
governor shall designate, from among the members, a chair of the commission. ~ 

B. The commission shall: . 

_ (1). exercise supervisory authority, to implement Title 3 within New Mexico; 
(2) prescribe all reporting forms required by the Hazardous Chemicals infomation Act; 
(3) provide direction to the hazardous materials safety board; 
(4) report periodically to the radioactive and hazardous materials committee; and 
(5) report annually to the governor and the legislature. 

C. The commission may solicit and accept grants from federal or private sources for undertak- 
ings that further the purpose of the Hazardous Chemicals Information Act and may make con- 
tracts necessary to carry out the purpose of that act. 

D. Commission members shall not vote by proxy. A majority of the members constitute a quo- 
rum for the conduct of business. 

E. Commission members shall not be paid, but shall receive per diem and mileage expenses as 
provided.in the Per Diem and Mileage Act [Chapter 10, Article 8 NMSA 1978]. 

F. - Immunity from tort liability for emergency response actions, including pleinning or prepara- 
tion therefor, is granted to the state, its subdivisions and all their agencies, officers, agents and 
employees. Any waiver of immunity from tort liability granted under the Tort Claims Act [Chap- 
ter 41, Article-4 NMSA.1978].shall not be applicable to disaster or emergency response or plan- 
ning. 


History: Laws 1989, ch. 149, § 4; 2007, ch. 291, § 34. The 2007 amendment, effective July 1, 2007, elimi- 


Compiler's notes. — For the meaning of Title III, see nated references to the emergency’ management task 
Subsection H of 74-4E-3 NMSA 1978, force and the Emergency Management Act. 


74-4E-5. Notices arid reports Hiaseidieeds deadlines set. 


A, Any. facility owner or operator who is required by any ype ten of Title III to file a written 
notice or report to the commission shall file that notice or report on or before the required deadline 
with the department. With the exception of the written follow-up emergency notice required in 
Section 304(c) of Title III, all notices shall be filed annually and shall confirm or amend informa- 
tion previously filed. Facility owners or operators shall file with the department: 

(1) notice that an extremely hazardous substance, at or above a specified quantity, is pres- 
ent at a facility; 

(2) notice that a release of any chemical substance has occurred at or above reportable 
quantities determined by the commission. The contents of the notice shall be determined by the 
commission. The notice shall be filed as soon as practicable following a release; , 

(3) an inventory form covering each hazardous material. This form shall be filed annually 
on or before March 1; and 

(4) a toxic chemical release mortem form. This reporting requirement shall apply to fa- 
cility owners and operators that have ten or more employees and that are in standard industrial 
classification codes 20 through 39, as in effect July 1, 1985. The form shall be filed annually on or 
before July 1. : 
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74-4E-6 ENVIRONMENTAL IMPROVEMENT 74-4K-9 


B. Thecommission may simplify forms to be used for reporting,.set deadlines for filing written 
notices or reports and adopt other regulations for the enforcement of the Hazardous Chemicals 
Information Act. 


History: Laws 1989, ch. 149, § 5. > #9 » Compiler's notes. — For the meaning of Title III, see 
: Subsection H of 74-4E-3 NMSA.1978. ” 


74- 4E- 6. Availability c of information to He e public regulations 
7 promulgated. 


i 


A. The department shall make information, not sehittes as confidential sethered re Bae! 
tion 5 [74-4E-5 NMSA 1978] of the Hazardous Chemicals acaeioeciniie Act available to any citizen 
of the state upon written request. 

B. The department shall promulgate policies and pbodeadred for eet airy and processing re- 
quests for information under pts ahi A of hits @ section. 5D 


History: Laws 1989; ch. 149, § 6. ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 37A 
Am. Jur. 2d Freedom of Information Acts § 41 et seq. © 


74-4E-7. Repealed. 


Repeals. — Laws 1989, ch. 149, § 17 repealed 74-4H-7 © management fund, effective July 1, 1992. For provisions 


NMSA. 1978, as enacted by-Laws 1989, ch. 149, .§ 7, re- of former section, see the 1991 NMSA 1978 on NMOne 
lating to creation of the hazardous chemicals information Source.com. 


74-4E-8. Hazardous chemicals reporting fees; schedule; distribution. 


A. Any facility owner or operator required to file an inventory form covering a hazardous mate- 
rial as required in Paragraph (3) of Subsection A of Section 5 [74-4E-5 NMSA 1978] of the Hazard- 
ous Chemicals Information Act shall pay at the time of filing a fee of twenty-five dollars ($25.00) 
per inventory form. In no case shall a facility owner or operator pay more than two hundred fifty 
dollars ($250) in any calendar year for all forms, notices and reports required by that section. 

B. Federal governmental agencies, the state.and its political subdivisions and other public in- 

stitutions shall be exempt from the payment of any fee imposed in this section. 

C. Fees collected pursuant to this section shall be deposited in the hazardous chemicals infor- 
mation management fund and distributed to the department at the end of each month. 

D. The provisions of this section shall be administered pursuant to the provisions of the Tax 
Administration Act CH prion 7, Article 1 NMSA anren 


History: Laws 1989, ch. 149, § 8. 


74-4E-9. Failure to file or pay fees; penalty. _ 


After July 1, 1990, any facility owner or operator who knowingly, willfully, and intentionally fails 
to file any notice, fort or report or to pay any fee required by the Hazardous Chemicals Informa- 
tion Act [74-4E-1 to 74-4E-9 NMSA 1978] shall pay a civil penalty no greater than five thousand 
dollars ($5,000) for each violation. All civil penalties shall be deposited i in the hazardous chemicals 
information management oii. 


History: Laws 1989, ch. 149, § 9. 
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74-4F-1 HAZARDOUS MATERIALS TRANSPORTATION 74-4F-8 
ARTICLE 4F 
Hazardous Materials Transportation 
Sec. Sec. 
74-4F-1. Repealed. 74-4F-5. Repealed, 
74-4F-2. Repealed. 74-4F-6. Repealed. 
74-4F-3. Repealed. 74-4F-7. Repealed. 
74-4F-8. Repealed. 


74-4F-4. Repealed. 


74-4F-1. Repealed. 
Repeals. — Laws 2007, ch. 319, § 67 repealed 74-4F-1 


NMSA 1978, as enacted by Laws 1996, ch. 37, § 1, relating 
to the Hazardous Materials Transportation Act, effective 


74-4F-2, Repealed. 
Repeals, — Laws 2007, ch. 319, § 67 repealed 74-4F-2 


NMSA 1978, as enacted by Laws 1996, ch. 37, § 2, relating 
to the Hazardous Materials Transportation Act, effective 


74-4F-3. Repealed. 


Repeals. — Laws 2004, ch. 78, § 2 ets Section'74-. 


4F-3 NMSA 1978, as enacted by Laws 1996, ch. 37, § 3, 
relating to the Hazardous Materials Transportation Act, 


74-4F-4, Repealed. 
Repeals. — Laws 2007, ch. 319, § 67 repealed 74-4F-4 


NMSA 1978, as enacted by Laws 1996, ch. 37, § 4, relating 
to the Hazardous Materials Transportation Act, effective 


74-4F-5. Renee 


Repeals. — Laws 2007, ch. 319, § 67 repealed 74- 4P- Bt: 


NMSA 1978, as enacted by Laws 1996, ch. 37,§ 5, relating 
to the Hazardous Materials Transportation Act, effective 


74-4F-6. Repealed. 


Repeals. — Laws 2007, ch. 319, § 67 repealed 74-4F-6 


NMSA 1978, as enacted by Laws 1996, ch. 37, § 6, relating — 


to the Hazardous Materials Transportation Act, effective 


74-4F-7. Repealed. 


Repeals, — Laws 2007, ch. 319, § 67 repealed 74-4F-7 
NMSA 1978, as enacted by Laws:1996, ch. 37, §.7, relating 
to the Hazardous Materials Transportation Act, effective 


74-4F-8. Repealed. 
Repeals. — Laws 2007, ch. 319, § 67 repealed 74-4F-8 


NMSA 1978, as enacted by Laws 1996, ch. 37, § 8, relating 
to the Hazardous Materials Transportation Act, effective 
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June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


June 15, 2007. For provisions .of, former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


effective July 1, 2004. For provisions of former section, see 
the 2003 NMSA 1978 on NMOneSource.com. 


June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


dune 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


June 15, 2007. For provisions of former’ section, see the 
2006 NMSA 1978 on NMOneSource.com. 


June 15, 2007. For provisions of former section, see the 
pa NMSA 1978 on NMOneSource.com. 
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74-4G-1 ENVIRONMENTAL IMPROVEMENT 74-4G-3 


ARTICLE 4G 


Voluntary Remediation 


Sec. Sec. 

74-4G-1. Short title. 74-4G-8. Covenant not to sue. 

74-4G-2. Purpose. 74-4G-9. Recision. 

74-4G-3. Definitions. 74-4G-10. Lender liability. 

74-4G-4. Regulations. 74-4G-11. Voluntary remediation fund. 

74-4G-5. Application and fee. 74-4G-11.1. Brownfields cleanup revolving feat ana 
74-4G-6, Agreement. 74-4G-12. Severability. 


74-4G-7. Certificate of completion. 


74-4G-1. Short title. 
Chapter 74, Article 4G NMSA 1978 may be cited as the "Voluntary Remediation Act". 


History: Laws 1997, ch. 38, § 1; 2006, ch. 62, § 1. The 2006 amendment, effective July 1, 2006, changed 
Cross references. — For the Hazardous Waste Act, see the short title reference of the act to the NMSA 1978 ref- 
Chapter 74, Article 4 NMSA 1978. erence. 


74-4G-2. Purpose. 


The purpose of the Voluntary Remediation Act is to provide incentives for the voluntary assess- 
ment and remediation of contaminated property, with state oversight, and to remove future liabil- 
ity of lenders and landowners. 


History: Laws 1997, ch. 38, § 2. 


74-4G-3. Definitions. 


As used in the Voluntary Remediation Act: 
A. "applicable standards" means federal, state or local standards, Reauinemenys, criteria or 
limitations that are legally applicable to the facility; 
B, "applicant" means a person that elects to submit an application to seagstanate and enter into 
an agresmient under the Voluntary Remediation Act; 
C. "contaminant" means the following substances within the itiriddictian of the department; ~ 
(1) solid waste; | ' 
(2) hazardous waste as defined in 20 NMAC 4,1.200; 
(3) an RCRA hazardous waste constituent listed in Appendices VIII-and IX in 20 NMAC 
4.1.200; 
(4) any substance that could alter, if discharged or spilled, the physical, chemical, rbiglegt> 
cal or radiological qualities of water; or 
(5) a hazardous substance, as defined by Section 101(14) of the Eaeenl Comprehanant 
Environmental Response, Compensation and Liability Act and 40 C.F.R. Part 302, Table 302.4; 
D. department: means the department of environment; 
E. "enforcement action" means: 
(1) a written notice from the department or ottier bihte agency that requires abataiven? of 
contamination under 20 NMAC 6.2; 
(2) awritten order from the department or other state agency that requires or involves the 
removal or remediation of contaminants; 
(3) a judicial action by the department or other state agency seeking the abatement of 
contamination or the remediation of contaminants; or 
(4) anotice, order or judicial action similar to those enumerated in Paragraphs (1) through 
(3) of this subsection, but initiated by the federal government; 


892 


© 2022.State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


74-4G-4 VOLUNTARY REMEDIATION 74-4G-5 


F.. "fraud" means the knowingly false representation, whether by words or conduct, and 
whether by inaccurate or misleading allegations or by concealment of that which should have been 
disclosed, that is intended to deceive or circumvent the intent of this statute; 

G. "participant" means an applicant that has been approved by the department as eligible for 
and that signs and performs an agreement pursuant to the provisions of the Voluntary Remedia- 
tion Act; 

H. "person" means an individual or any other entity, including partnerships, corporations, as- 
sociations, responsible business or association agents or officers, the state or a political subdivision 
of the state, or any agency, department or instrumentality of the United States and any of its of- 
ficers, agents or employees; 

I. "release"; means any spilling; leaking, pumping, pouring, emitting, emptying, discharging, 
injecting, escaping, leaching, dumping:or disposing into the environment, including abandonment 
or discarding of any contaminant; 

J. "remediation" means: 

(1) actions necessary to investigate, haters minimize or mitigate damages to the public 
health or to the environment that may otherwise result from a release or threat of release; and 
(2). the cleanup or removal of released contaminants to conform with applicable standards; 

K. "site" means a parcel of real property for which an application has been submitted:pursuant 
to the provisions of Section 5 [74-4G-5 NMSA 1978] of the Voluntary Remediation Act; and 

L. "voluntary remediation" means remediation taken under and in compliance with the Volun- 
tary Remediation Act. 


History: Laws 1997, ch..38, § 3. Cross references. — For Section 101(14) of the federal 
Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA), see 42 U.S.C. § 9601(14). 


74-4G-4. Regulations. 


The department shall adopt and promulgate rules and regulations necessary to implement the 
provisions of the Voluntary Remediation Act. The rules and regulations shall provide for, among 
other things, the amount of the nonrefundable application fee and a schedule for the cost of the 
department's oversight of the yoluntary remediation. 


History: Laws 1997, ch. 38, § 4, 


74:4G-5. Application'and fee. 


A. ..To be eligible for a voluntary remediation agreement an applicant must: 
(1) own the site; . 
(2), operate.a facility located on the site; 
(3) bea prospective owner of the site; or . 
(4) . bea prospective operator of a facility at the site. 

B. An applicant shall pay at the time of submitting the application a reasonable, nonrefund- 
able application fee determined by the department in advance that will pay for the costs to the 
department of processing the application. 

C,..The participant shall.pay all.costs of the department’ S pameassi nt, of the voluntary remedia- 
tion. 

D. The department shall reject an application cr a be srr Pemediation, agreement if the 
department determines: 

(1) the contaminants at the site constitute, with reasonable evidence, an unreasonable 
threat to human health or the environment or Native American cultural or religious sites; 

(2) an administrative state or federal or judicial state or federal enforcement action is 
pending that concerns remediation of contamination described in the application; 

(3) a federal grant requires an enforcement action at the site; 
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_ (4) the application is incomplete or inaccurate and the alleged avails <n or inaccu- 
racy cannot be remedied by the applicant within thirty days; 

(5) the site has a state or federal permit that nasreeas a bait hntieontiad dpdcribdd in nldhis 
application, or.a permit is pending; 

(6) an agreement between the department cai fee Seivagsctie ta wots thssbicet agency pre: 
cludes the site from being addressed under this statute; or 

(7) the applicant has, within ten years pa aces bonsigiatte the daterof submission of 
the application: 

(a) knowingly misrepresented a material fact: i im anapplication for a acini ‘or plan 
submitted pursuant to state environmental laws; i 

(b). refused or failed to disclose any material information required me this act; 

(c) exhibited a-history of willful disregard for environmental laws of any state or of 
the United States; or iby 

(d) had an environmental permit revoked or permanently itiaiatiot for cause pursu- 
ant to provisions of any environmental laws of any state or of the United States. : 

Ex <The department shall determine; on a first-come, first-served basis and within a reasonable 
period defined by regulation, whether the applicant is eligible:to participate in a voluntary reme- 
diation agreement pursuant to provisions of the Voluntary Remediation Act. 

F. Before the department approves a proposed voluntary remediation fe as the applicant 
must: 

(1) make the proposed voluntary remediation agreement available for public sikemerlsbi at 
a location in reasonable proximity to the site; 

(2) notify the following and advise them of the proposed voluntary remediation agreement 
and the opportunity to submit comments to the department: 

(a) any local, state, federal, tribal or pueblo governmental agency potentially affected 
by the proposed voluntary remediation agreement; 

(b) those parties that have requested notification; . x d-bS 

(c) the general public by posting at the site on a form ended by the decent and 

(d) the general public by publishing in a newspaper of general circulation in the com- 
munity potentially affected by the voluntary remediation agreement; and ° 

(3) submit to the department a copy of the public notice as well as an affidavit affirming 
that the applicant has complied with the provisions of this subsection. ° 

G.. The department shall: 

(1) provide a comment period of at least thirty days following publication of the newspaper 
notice. During the comment period, interested persons may submit comments to the department 
concerning the proposed voluntary remediation agreement. The department shall consider public 
comments in deciding whether to enter into a voluntary remediation agreement; 

(2) during the thirty day comment period, allow any interested person to request ‘a public 
meeting. The request shall be in writing and shall set forth the reasons why the meeting should 
be held. A public meeting will be held if the secretary of environment determines Seat there is 
significant public interest; and 

(3) provide for appropriate public participation in the voluntary remediation work plan, 
including a public meeting if the aap tid of environment determines naka git is Hae aia Sere 
public interest. 

H. If an agreement is not reached Bete an applicant and the department on or before the 
thirtieth day after the department determines an applicant to be eligible’pursuant to the provi- 
sions of this section, the applicant or the department may withdraw from the negotiations. 


History: Laws 1997, ch. 38, § 5. 


74-4G-6, Agreement. 


A. After the department determines that an applicant is eligible, the secretary of environment 
may enter into a voluntary remediation agreement for remediation of the site that sets forth the 
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terms and conditions of the department's evaluation and eam egg of the cuarsigist to be 
performed. 

B. Avoluntary remediation agreement shall include a provision for the: sbicirbhenti'G oversight, 
including access to the site, on-site collection of samples and inspection and copying of site records. 

C. The department shall not initiate an enforcement action, including an administrative or ju- 
dicial action, against a participant for the contamination or release thereof, or for the activity that 
resulted in the contamination or release thereof, if the contamination is the subject of an agree- 
ment pursuant to the provisions of the Voluntary Remediation Act; however, this section shall not 
be a bar to enforcement if the participant does not successfully initiate or implement the agree- 
ment within a reasonable time. 

D. The participant may terminate a voluntary remediation agreement on sixty days' written 
notice. The department may terminate a voluntary remediation agreement on a finding that the 
participant, is not in compliance with the voluntary remediation agreement..The department's 
costs incurred or obligated before the date the. notice of termination is received are recoverable 
under the agreement if the agreement is terminated. 

HE... In the event that any participant is unable to resolve a dispute concerning the actions re- 
quired under a voluntary remediation agreement, that participant may submit a written request 
for a final decision to the secretary of environment. The secretary of environment, shall issue a 
binding final decision, including a written:statement of the reason for the decision. 

F. Unless the participant demonstrates that a cleanup is not required in order to comply with 
applicable standards, after a voluntary remediation agreement becomes effective, the participant 
shall submit a proposed voluntary remediation work plan for the site remediation: 


History: Laws 1997, ch. 38, § 6. 


74-4G-7. Certificate of completion. 


If the department determines that a participant has successfully complied with the voluntary 
remediation agreement and the site conditions meet coe standards, the department shall 
issue the participant a certificate of completion. 


History: Laws 1997, ch. 38, § 7. 


74-4G-8. Covenant not to gues : 


A. After the department issues a certificate of completion for a site, the secretary of environ- 
ment shall provide a covenant not to sue to a purchaser of the site that did not contribute to the 
site contamination for any direct: liability, including future* liability for’claims based upon the 
contamination covered by the agreement and over which the department has authority. Except as 
may be provided under federal law or as may be agreed to by a federal government entity, the coy- 
enant not to sue shall not release a participant from liability to the federal government for claims 
based on federal law. Except as may be agreed to by a third party, the covenant not to sue shall not 
release a person from liability to third parties. 

B: The secretary of SNyITORMIENt s covenant not to sue under this section shall be transferable 
with title to the site, 


History: Laws 1997, ch. 38, §'8. 
74-4G-9. Recision. 


Nothing in this chapter shall prohibit the secretary of environment from rescinding a certificate 
of completion or a covenant not to sue if the department determines that: 
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‘A.’ contamination addressed in the agreement is, with reasonable evidence, an unreasonable 
threat to human health or the environment; 

B. the voluntary remediation agreement was performed in a manner that fails to dounly Bis. 
stantially with the terms and conditions of the agreement or voluntary remediation work plan; 

C. the voluntary remediation agreement is a result of fraud; or 

D. contamination was present at the site at the time the voluntary remediation soredinarte was 
stems rie the department did not know of the “ati extent or magnitude of the contaminants: 


History: Laws 1997, ch. 38, § 9. 


74-4G-10. Lender liability. 


‘A person who maintains indicia of ownership primarily ‘to protect a security interest in a site 
that is the subject of a voluntary remediation agreement, who does not participate in the man- 
agement of the site and is not in control of or does not have responsibility for daily operation of 
the site shall not be considered an owner or operator of that site and shall not be liable under 
any contaminant control or other environmental protection law or regulation administered by the 
department or otherwise responsible to the department for any environmental contamination or 
response action costs associated with the site: This section shall apply to all indicia of ownership 
mare on and after July'1, 1997. 


History: Laws 1997, ch. 38, § 10; 1999, ch. 33, $1. ( section, and substituted "July 1, 1997" for "the effective 


The 1999 amendment, effective June 18, 1999, substi- date of the Voluntary Remediation Act" at the end of the 
tuted "A person" for "An applicant" at the beginning of the section. ’ 


74-4G-11. Voluntary remediation fund. 


The ‘voluntary remediation fund" is, created in the state treasury. The fund shall be adminis- 
tered by the department, All fees and oversight. payments collected pursuant to the regulations 
adopted by the secretary of environment pursuant to the proyisions of the Voluntary Remediation 
Act shall be deposited in the fund. The money in the fund shall be appropriated by law to the de- 
partment for the purpose of administering the Voluntary Remediation Act. Disbursements. from 
the fund shall be made upon warrants drawn by the secretary of finance and administration pur- 
suant to vouchers signed by the secretary of environment. 


History: Laws 1997, ch. 38, § 11. 


74-4G-11.1. Brownfields.cleanup revolving loan fund. 


A. The "brownfields cleanup revolving loan fund" is created in the state treasury. The fund 
shall be comprised of money from a grant from the environmental protection agency, repayments 
of loans and interest and income accruing on the balance of the fund. The department may make 
secured and unsecured loans or grants from the fund to eligible participants for the purpose of 
financing remedial actions and other approved activities at abandoned or underused industrial, 
commercial or agricultural sites or on abandoned or underused residential property. Loans or 
grants may be made from the fund to political subdivisions, tribes, nonprofit organizations and 
private entities for eligible cleanup activities pursuant to requirements for eligibility set by the 
environmental protection agency's brownfields program. Disbursements from the fund shall be by 
warrant drawn by the secretary of finance and administration pursuant to vouchers signed by the 
secretary of environment or the secretary's designee. Any unexpended or unencumbered balance 
or income earned from the money in the fund remaining at the end of a fiscal year Pave not revert 
to the general fund. 
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B. The department shall review and approve qualified loan applications, and cleanup activities 
shall be performed pursuant to the Voluntary Remediation Act. 

C. Loan repayments shall be deposited into the brownfields cleanup revolving loan fund. Inter- 
est and earnings on the balance in the fund shall be credited to the brownfields cleanup revolving 
loan fund. 


History: Laws 2006, ch. 62, § 2. Effective dates. — Laws 2006, ch. 62; § 3 made the 
Ree provisions of this section effective July 1, 2006. 


74-4G-12. Severability. 


If any part or application of the Voluntary Remediation Act is held invalid, the remainder or its 
application to other situations or persons shall not be affected. 


History: Laws 1997, ch, 38, § 12. 


ARTICLE 5 
Aerosol Products 
Sec. ~ Sec. 
74-5-1. Legislative findings. 74-5-2. Repealed. 


74-5-1, Legislative findings. 


The legislature finds: 

A. that the deliberate inhalation of certain aerosol products has become so idespread 3 in this 
state, particularly among children and young adults from low-income backgrounds, that it is now 
a leading drug problem in some areas; that an increasing number of individuals have died from 
such deliberate inhalation; that other known effects from such deliberate inhalation are perma- 
nent brain, lung, liver and kidney damage; that the best available scientific information indicates 
the specific components of aerosol spray products which are dangerous, and that, therefore, the 
deliberate inhalation of aerosol spray products presents an immediate danger to the public health, 
safety and welfare of the citizens, and future citizens, of this state; and 

B. that available scientific information indicates a substantial possibility that anglais, 
a major component of certain aerosol spray products, when discharged into the atmosphere, dis- 
sipate or impair the earth's protective layer of ozone; that the dissipation or impairment of even 
a small portion of the ozone layer is likely to decrease the screening of ultraviolet radiation; that 
any significant increase in human exposure to ultraviolet radiation is likely to increase the risk of 
skin cancer and other serious illness; that any significant increase in exposure of the environment 
to ultraviolet radiation may endanger the environment; and that therefore, the release of these 
aerosol spray products into the atmosphere is a significant hazard to the public health, safety and 
welfare of the citizens, and future citizens, of this state. | 


History: 1978 Comp., § 74-5-1, enacted by Laws 
1977, ch. 384, § 1. 


74-5-2. Repealed. 


Repeals. — Laws 1979, ch. 82,. 4 3, repealed 74- relating to restrictions on the sale of certain aerosol prod- 
5-2 NMSA 1978, as enacted iby Laws 1977, ch. 384, § 2, ucts, effective March 16, 1979. 
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ARTICLE 6 


* Water Quality” 
Sec Sec. . 
74-6-1. Short title. 74-6-10. Penalties enforcement; compliance orders; pen- 


6-1 
74-6-2.. Definitions. 
6-3. Water quality control commission, created. (Re- 
pealed effective July 1, 2026.) 
74-6-3.1. Legal advice. (Repealed effective July 1, 2026). 
74-6-4. Duties and powers of commission. (Repealed ef- 
fective July 1, 2026.) 
74-6-5. Permits; certification; appeals to commission. 
74-6-5.1, Disclosure statements. 
74-6-5.2. Water quality management fund aeeper 
74-6-6. Adoption of regulations and standards; notice 
and hearing. 
74-6-7. Administrative action; judicial review. 
74-6-8. Duties of constituent agencies. 
74-6-9. Powers of constituent agencies. 


74-6-1. Short title. 


alties; assurance of discontinuance. 
74-6-10.1. Civil penalties. 
74-6-10.2. Criminal penalties. 
74-6-11. Emergency; powers of delegated constituent 
agencies; penalties. 
74-6-12. Limitations. 
74-6-13. Construction. 
74-6-14. “Recompiled. 


.. 74-6-15. Confidential ofan mian penalties. 


74-6-16. Effect and enforcement of Water Quality Act 
during transition. 

74-6-17. Termination of agency life; delayed. repeal. (Re- 
pealed effective July 1, 2026.) 


Chapter 74, Article 6 NMSA 1978 may be cited as the "Water Quality Act". 


History: 19538 Comp., § 75-39-1, enacted by Laws 
1967, ch. 190, § 1; 1993, ch. 291, § 1. 

Cross references. — For the Pollution Control Rev- 
enue Bond Act, see 3-59-1 NMSA 1978 et seq. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "Chapter 74, Article 6 NMSA 1978" for "This act". 


ANNOTATIONS 


Water laws apply on Indian land. — Where non- 
Indians enter into long-term lease with an Indian tribe 
under which the non-Indians are to develop the land as 
a subdivision, state laws concerning subdivision control, 
construction licensing and water cannot be held inapplica- 
ble to the lessee because of federal preemption. Norvell v, 
Sangre de Cristo Dev. Co., 372 F. Supp. 348 (D.N.M. 1974), 
rev'd on other grounds, 519 F.2d 370 (10th Cir. 1975). 

An implied private right of action does not exist 
under this section and a negligence per se claim may not 
be predicated on a violation of this séction. Schwartzman, 
Inc. v. Atchison, Topeca & Santa Fe Ry., 857 F. Supp. 838 
(D.N.M. 1994). 

Provided Indian proprietary interest and self- 
government unimpaired. — The application of state 
antipollution laws to industries located on Indian land is 
valid, provided that the operation of those laws neither 
impairs the proprietary interest of the Indian people in 
their lands nor limits the right of the tribe-or pueblo to 
govern matters of tribal relations. The regulation of in- 
dustrial discharges is not a matter fundamental to tribal 


74-6-2. Definitions. 
As used i in the Water Quality Act: 


relations, and the state supervision of environment pol- 
lution will not limit, in any meaningful manner, the right 
of the several Indian peoples to govern themselves. The 
extension of pollution controls to industries located on In- 
dian land will not affect the ownership or control of the 
land. 1970 Op. Att'y Gen. No. 70-05. 

Law reviews. — For comment, "Control of Industrial 
Water Pollution in New Mexico," see 9 Nat. Resources J. 
653 (1969). . 

For note, "New Mexico Water Pollution Regulations and 
Standards Upheld," see 19 Nat. Resources J. 693 (1979). 

For article, "The Assurance of Reasonable Toxic Risk?," 
see 24 Nat. Resources J. 549 (1984). 

For article, "Information for State Groundwater Quality: 
Policymaking," see 24 Nat. Resources J. 1015 (1984). 

For article, "Transboundary Toxic Pollution and the 
Drainage Basin Concept," see 25 Nat. Resources J. 589 
(1985). 

Am. Jur. 2d, A.L.R, and C.J.S. references. — Stand- 
ing to sue for violation of state environmental regulatory 
statute, 66 A.L.R.4th 685. 

Measure and elements of damages for pollution of well 
or spring, 76 A.L.R.4th 629. 

Liability insurance coverage for violations of suite 
tion laws, 87 A.L.R.4th 444. 

Actions brought under Federal Water Pollution Control 
Act Amendments of 1972 (Clean Water Act)(33 U.S.C.A. § 
1251 et seq.) - supreme court cases, 163 A.L.R. Fed. 531. 

39A C.J.S Health and Environment § 131. 


A. "gray water" means untreated household wastewater that has not come in contact with toi- 
let waste and includes wastewater from bathtubs, showers, washbasins, clothes washing machines 
and laundry tubs, but does not include wastewater from kitchen sinks or dishwashers or laundry 
water from the washing of material soiled with human excreta, such as diapers; 

B. "water contaminant" means any substance that could alter, if discharged or spilled, the 
physical, chemical, biological or radiological qualities of water. "Water contaminant" does not mean 
source, special nuclear or byproduct material as defined by the federal Atomic Energy Act of 1954; 
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C. "water pollution" means introducing or permitting the introduction into water, either di- 
rectly or indirectly, of one or more water contaminants in such quantity and of such duration as 
may with reasonable probability injure human health, animal or plant life or property, or to unrea- 
sonably interfere with the public welfare or the use of property; 

D. "wastes" means sewage, industrial wastes or any other liquid, gaseous or solid substance 
that may pollute any waters of the state; 

‘E. "sewer system" means pipelines, conduits, pumping stations, force mains or any sfiegh struc- 
tures, devices, appurtenances or facilities used for collecting or conducting wastes to an ultimate 
point for treatment or disposal; 

F. "treatment works" means any piaiat or other works used for the pga of treating, stabiliz- 
ing or holding wastes; 

G. "sewerage system" means a system for disposing of wastes, either by surface or underground 
methods, and includes.sewer systems, treatment works, disposal wells and other systems; 

H. "water" means all water, including water situated wholly or partly within or bordering upon 
the state, whether surface or subsurface, public or private, except private waters, that do not com- 
bine with other surface or subsurface water; 

I. "person" means an individual or any other entity, including partnerships, corporations, as- 
sociations, responsible business or association agents or officers, the state or a political subdivision 
of the state or any agency, department or instrumentality of the United States and any of its of- 
ficers, agents or employees; 

J. "commission" means the water quality control commission; 

K. "constituent agency" means, as the context may require, any or all of the following agencies 
of the state: 

(1) the department of environment; 

(2) the state engineer and the interstate stream commission; 

(3) the department of game and fish; 

(4) the oil conservation commission; 

(5) the state parks division of the energy, minerals and natural resources department; 

(6) the New Mexico department of agriculture; 

(7) the soil and water conservation commission; and 

(8) the bureau of geology and mineral resources at the New Mexico institute of mining and 
technology; ee 

L. "new source" means: 

(1) any source, the construction of which is commenced after the publication of proposed 
regulations prescribing a standard of performance applicable to the source; or 

(2) ‘any existing source when modified to treat substantial additional volumes or when 
there is a substantial change in the character of water contaminants treated; 

M. "source" means a building, structure, facility or installation from which there is or may be a 
discharge of water contaminants directly or indirectly into water; 

N. "septage" means the residual wastes and water periodically pumped from a liquid waste 
treatment unit or from a holding tank for maintenance or disposal purposes; 

-O. "sludge" means solid, semi-solid or liquid waste generated from a municipal, commercial or 
industrial wastewater treatment plant, water supply treatment plant or air pollution control facil- 
ity that is associated with the treatment of these wastes. "Sludge" does not mean treated effluent 
from a wastewater treatment plant; 

P. "substantial adverse environmental impact’ means that an act or omission of the violator 
causes harm or damage: 

(1) to human beings; or 

(2) that amounts to more than ten thousand dollars ($10,000) damage or mitigation costs 
to flora, including agriculture crops; fish or other aquatic life; waterfowl or other birds; livestock or 
wildlife or damage to their habitats; ground water or surface water; or the lands of the state; 

Q. "federal act" means the Federal Water Pollution Control Act, its subsequent amendment 
and successor provisions; 

R. "standards of performance" means any standard, effluent limitation or effluent standard 
adopted pursuant to the federal act or the Water Quality Act; and 
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S.. "produced water" means a fluid that is an incidental byproduct from drilling for or the pro- 


ductiomof oil and gas. 


History: 1953 Comp., § 75-39-2, enacted by Laws 
1967, ch. 190, § 2;,1970, ch. 64, § 1; 1971, ch. 277, § 49; 
1973, ch. 326, § 1; 1977, ch. 253, § 73; 1993, ch. 291, § 2; 
2001, ch. 246, § 13; 2003, ch. 7, § 1; 2019, ch. 197, § 10. 


Cross references. — For.the federal Water Pollution 


Control Act, see 33 U.S.C.. § 1251 et seq. 

For the federal Atomic Energy Act of 1954, see 42 U.S.C. 
§ 2011 et seq. 

The 2019 amendment, effective July 1, 2019, defined 
"produced water" as used in the Water Quality Act; added 
new Subsection S. 

Applicability. — Laws 2019, ch. 197;°§ 12 provided 
that the provisions of this act apply to contracts entered 
into on and after July 1, 2019. 


The 2003 amendment, effective March 10, 2003, 


added present Subsection A and redesignated the subse- 
quent subsections accordingly; and inserted "federal" pre- 
ceding "Atomic Energy Act" near the end of Subsection B. 

The 2001 amendment, effective June 15, 2001, in 
Paragraph J(5), substituted "parks" for "park and rec- 
reation"; in Paragraph J(8), substituted "geology" for 
"mines" and made stylistic changes. 

The 1998 amendment, effective June 18, 19938, in 
Subsection A, substituted "that could alter if discharged 
or spilled" for "which alters", inserted’ "or radiological", 


: 


added the second sentence, and made a minor stylistic 
change; made.a minor stylistic change in Subsection; C; 
substituted "plant" for "plat" in Subsection E; rewrote 
Subsection H; in Subsection J, in Paragraph (1), deleted 
“environmental improvement division of theyhealth ‘and 
environment” preceding "department" and inserted "of en- 
vironment" following "department', deleted "New Mexico" 

preceding "department" in Paragraph (8), substituted "di- 
vision of the energy; minerals and natural resources de- 
partment" for "commission" in Paragraph (5), substituted: 
"soil and water" for "state natural resource" in Paragraph 
(7), in Paragraph (8), deleted "New Mexico" preceding 
"bureau" and added the language following "mines"; in 
Subsection K, added the Paragraph (1), designation, added 
Paragraph (2), and made a minor stylistic change; and 
added Subsections L through’ Q. ~ ; 


ANNOTATIONS 


Law reviews. — For note, "On Building Better Laws 
for New Mexico's Environment, "see 4 N.M. L. Rev. 105 
(1973). 

Am. Jur, 2d, A.L. R. and C.J.S. references. — What 
are "navigable waters" subject to Federal Water Pollution 
Control Act (83 U.S.C.A. § 1251 et seq.), 160 A.L.R. Fed. 
585. 


74-6-3. Water quality control commission created. (Repealed effective 


July 1, 2026.) 


A.. There is created the "water quality control commission" consisting of: 
(1) the secretary of environment or a.member of the secretary's staff designated by the 


secretary; 


(2) the secretary of health or amember of the secretary's staff designated by the secretary; 
(3) the director of the department of game and fish or a member of the director's staff des- 


ignated by the director; 


(4) the state engineer or a member of the state engineer's staff designated by the state 


engineer; 


(5) the chair of the oil conservation commission or a member of the pe s staff designated 


by the chair; 


(6). the director of the state. parks division of the energy, minerals and natural resources 
department or a member of the director's staff designated by the director; 
(7) the director of the New Mexico department of agriculture or a member of the director's 


staff designated by the director; 


(8) the chair of the soil and water conservation commission or a soil. and water conserva- 


tion district supervisor designated by the chair; 


(9). the director of the:bureau of geology and mineral resources at the New Mexico insti- 
tute of mining and technology or a member of the director's staff designated by the director; 

(10),. a municipal or county government representative; and 

(11) four representatives of the public to be appointed by the governor for terms of fous 


years and who shall be compensated from the budgeted funds of the department of environment 
in accordance with the provisions, of the Per Diem and Mileage Act [10-8-1 NMSA 1978]. At least 
one member appointed by the governor shall be a member of a New Mexico Indian tribe or pueblo. 

B. A member of the commission shall not receive, or shall.not have received during the pre- 
vious two years, a significant portion of the member's income directly or indirectly from permit 
holders ‘or applicants for a permit. A member of the commission shall, upon the,acceptance of the 
member's appointment and prior to the performance of any of the member's duties, file a state- 
ment of disclosure with the secretary of state disclosing any amount, of money or other valuable 
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consideration; and its source, the value of which is in excess often percent of the member's gross 
personal income in each of the preceding two years, that the member received directly or indirectly 
from permit holders or:applicants for permits required under the Water Quality Act. A member of 
the commission shall not participate in the consideration of an appeal if the subject of the appeal 
is an application filed or a permit held by an entity that either employs the commission member 
or from which the commission member received more than ten percent of the member's gross per- 
sonal income in either of the preceding two years. 

C: The:commission shall elect a’chair and other corer officers and shall keep a record of 
its proceedings. 

D. A majority of the commission constitutes a quorum for the transaction of business, but no 
action of the commission is valid unless concurred in by six or more members present at‘a'meeting. 

EK. The commission is the state water pollution control agency for this state for all purposes of 
the federal act and the wellhead protection and sole source aquifer programs of the federal Safe 
Drinking Water Act and may take all action necessary and appropriate to:secure to this state, its 
political subdivisions or interstate agencies the benefits of that act and those programs. 

F. The commission is administratively attached, as defined in the Executive Reorganization 
Act [9-1-1 NMSA 19778], to the department of environment. 


History: 1953 Comp., § 75-89-3, enacted. by Laws The 1997 amendment, effective Jane 20, 1997, in Sub- 


1967, ch. 190, § 3; 1970, ch. 64, § 2; 1971, ch. 277, § 50; section A, substituted "soil and water conservation dis- 
19783, ch. 326, § 2; 1977, ch. 253, § 74; 1987, ch. 234, § 81; trict supervisor’ ‘for "person" in Paragraph (7) and "terms" 
1993, ch. 291, § 3; 1997, ch. 82, § 1; 2001, ch. 246, § 14; for "a term" in Paragraph (9). 
2001, ch. 267, § 1; 2008, ch. 165, § 2; 2007, ch. 183, § 1. The 1993 amendment, effective June 18, 1993, in Sub- 
Delayed repeals. —.For delayed repeal of this section, section»A, substituted "secretary of environment’ for "di- 
see 74-6-17 NMSA 1978 rector of the environmental improvement division of the 
Cross references. — For exemption of water quality health and environment department" in Paragraph (1) and, 
control commission from authority of secretary of environ-' “in Paragraph (9), substituted "three representatives" for "a 
ment, see 9-7A-138 NMSA 1978. representative", deleted "health and: environment” nips 
For director of the New Mexico department of game and ing "department" and inserted "of environment" following 
fish, see 17-1-5 NMSA 1978. "department", in Subsection E, substituted "federal act and 
For ‘the chairman of the oil conservation ‘commission, the wellhead protection and Bole source aquifer programs of 
see 70-2-4 NMSA 1978, the federal Safe Drinking Water Act" for "Federal Water Pol- 
For the state engineer, see 72-2-1 NMSA 1978. _ lution Control Act, the Water Quality Act of 1965 and the 
For the director of the New Mexico department of agri- Clean Waters Restoration Act of 1966", and substituted "that 
culture, see '76-1-3 NMSA 1978. f “act and those programs" for "these acts"; and in Subsection 
, For the federal Safe Drinking Water Act; see 21 U.S. C. § F, deleted "health and environment" preceding "department" 
349 and 42 U,S.C.S. § 300f et, seq. and inserted "of environment" following "department". 


The 2007 amendment, effective June 15, 2007, added 


the secretary of health as a member of the commission. -ANNOTATIONS 
The 2008 amendment, effective July 1, 2003, substi- Authority of division to propose regulations and 
tuted "geology" for mines’ preceding and mineral 1 act as interested party at hearings, — In light of the 
sources" in Paragraph A(8); added the last Beenee. A fact that the legislature had seen fit to have the director of 
Paragraph A(10); in Subsection B, substituted A ‘member the environmental improvement division sit as a member 
of the commission shall not receive; or shall:not" for"No of the commission, the division could propose regulations 
member of the commission shall receive, or shall" at the to the commission and then act, as an interested party 
beginning, substituted "A member of the commission shall at the hearings. Kerr-McGee Nuclear Corp. yA Water 
not” for "No member of the commission shall" preceding Quality Control Comm'n 1982-NMCA-015, 98 N.M. 240 
"participate in the", deleted "10" preceding "percent of his", 647 P.2d 873 (decided andes fariien law) : P 
substituted "preceding" for "proceeding" near the end, Law reviews. — For note, On Building Better Laws 
The 2001 amendment, effective June 15, 2001, substi- ae Naa Mebrieada Ravininimant, sea 2 NATL Rav, 106 
tuted "parks division" for "parks and recreation division" (4973), ’ 
in Paragraph A(5); added Paragraph A(9) and redesig- For annual survey of New Mexico law relating to ad- 
nated former Paragraph A(9) as A(10); and in Subsection... 0 ministrative law, see)13 N.M.L, Rev. 235 (1988). 
B, inserted the period following ence. "A member of” For comment, "Control-of Industrial Water Pollution in 
the commission", and the last sentence.’ New Mexico," see 9 Nat, Resources J. 653 (1969). 


74-6-3.1. Legal advice. (Repealed effective ape 1, 2026.) - 


A. In the exercise of any of its powers or duties, the water quality control commission shall act 
with independent legal advice. The manner in which such advice is provided shall oS devernuined 
by the commission, but from among'one of the following: 

(1) the office of the attorney general; 
(2) independent counsel hired by the commission, whether full- or part-time; or 
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(3) another state agency whose function is sufficiently distinct from the department uf 
environment and each-constituent agency to assure independent, impartial advice. 

B. Notwithstanding ‘the provisions of Subsection A of this section, attorneys from constituent 
agencies may act for the water quality control commission in lawsuits filed against or on’ behalf of 
the commission, and the attorney general may, at the reunet of the commission, file and defend 
lawsuits on behalf of the commission: 


History: 1978 Comp., § 74-1-8.1, enacted by Laws: Cross references. — For the definition of "commis- 
1982, ch. 73, § 28; recompiled as 1978 Comp., § 74-1- sion", see 74-6-2 NMSA 1978. 
8.2; 1991, ch. 25, § 32; recompiled as 1978 Comp., § For the general powers and duties of the commission, 
74-6-3.1 by Laws 1993, ch. 291, § 18. see 74-6-4 NMSA 1978. 

Delayed repeals. — For the delayed repeal of this sec- The 1991 amendment, effective March 29, 1991, in- 
tion, see 74-6-17, NMSA 1978. serted "the water quality control" and "water quality 

Compiler's notes. — Laws 1982, ch. 7 3, § 28, en- — control" preceding "commission" in the first sentence in 
acted this section as 74-1-8.1 NMSA 1978, but since * Subsection A and in Subsection B; and, in Subsection A, 
Laws 1982, ch. 73, § .28;-had already enacted 74-1-8.1 substituted "department of environment" for "health and 
NMSA 1978, this section was compiled as, 74-1-8.2 . environment department" in Paragraph (3) and made a 
NMSA 1978. : minor stylistic change. 


74- 6- 4. Duties and powers of commission. (Repealed effective July 1 1, 
2026.) 


The t commission: 

A. may accept and supervise the administration of loans and grants from the federal govern- 
ment and from other sources, public or private, which loans and grants shall not be expended for 
other than the purposes for which provided; 

B. shall adopt a comprehensive water Beepaity: management program and develop a eonsinwing 
planning process; 

C, shall not adopt or promulgate a standard or regulation that exceeds a grant of rulemak- 
ing authority listed in the reeene section of the Water Quality Act authorizing the standard or 
regulation; 

D. shall adopt water al att’ standards for surface and ground waters of the state based on 
credible scientific data and other evidence appropriate under the Water Quality Act. The stan- 
dards shall include narrative standards and, as appropriate, the designated uses of the waters and 
the water quality criteria necessary to protect such uses. The standards shall at a minimum pro- 
tect the public health or welfare, enhance the quality of water.and serve the purposes of the Water 
Quality Act. In making standards, the commission shall give weight’ it’deems appropriate to all 
facts and circumstances, including the use and value of the water for water supplies, propagation 
of fish and wildlife, recreational purposes and agricultural, industrial and other purposes; ) 

E... shall adopt, promulgate and publish regulations to prevent or abate water pollution in the 
state or in any specific geographic area, aquifer or watershed of the state or in any part thereof, 
or for any class of waters, and to govern the disposal of septage and sludge and the use of sludge 
for various beneficial purposes. The regulations governing the disposal of septage and sludge may 
include the use of tracking and permitting systems or other reasonable means necessary to assure 
that septage and sludge are designated for disposal in, and arrive at, disposal facilities, other than 
facilities on the premises where the septage and sludge is generated, for which a permit or other 
authorization has been issued pursuant to the federal act or the Water Quality Act. Regulations 
may specify a standard of performance for new sources that reflects the greatest. reduction in the 
concentration of water contaminants that the commission determines to be achievable through 
application of the best available demonstrated control technology, processes, operating methods or 
other alternatives, including where practicable a standard permitting no discharge of pollutants. 
In making regulations, the commission shall give weight it Aegms appropriate to all relevant facts 
and circumstances, including: 

(1) the character and degree of injury to or interference with health, welfare, environment 
and property; 


902 


© 2022 State of New, Mexico. New Mexico Compilation Commission. All rights reserved. 


74-6-4 / WATER QUALITY 74-6-4 


(2) the public interest, ars eee the social and economic value of the sources of water 
contaminants; 

(3) “the technical priittiedbility and ‘economic oe ara ee ee of reducing or eliminating 
water contaminants from the sources involved and previous experience with'equipment and meth- 
ods available to control the water contaminants involved; 

(4) © the successive uses, including domestic, commercial, industrial, pastoral, agricultural, 
wildlife and recreational uses; 

(5) feasibility of a user or a subsequent user treating the water before a subsequent use; 

(6) property rights and accustomed uses; and 

(7) . federal water quality requirements; 

F. shall assign responsibility for administering its regulations to constituent agencies so as to 
assure adequate coverage and prevent duplication of effort. To this end, the commission may make 
such classification of waters and sources of water contaminants as will facilitate the assignment 
of administrative responsibilities to constituent agencies. The commission shall also hear and de- 
cide disputes between constituent agencies as to jurisdiction concerning any matters within the 
purpose of the Water Quality Act. In assigning responsibilities to constituent agencies, the com- 
mission shall give priority to the primary interests of the constituent agencies. The department 
of environment shall provide technical services, including certification of permits pursuant to the 
federal act, and shall maintain a repository of the scientific data required by the Water Quality 
Act; 

G. may enter into or authorize constituent agencies to enter vient agreements with the federal 
government or other state governments for purposes consistent with the Water Quality Act and 
receive and allocate to constituent agencies funds made available to the commission; 

H. may grant an individual variance from‘any regulation of the commission whenever it is 
found that compliance with the regulation will impose an unreasonable burden upon any lawful 
business, occupation or activity. The commission may only grant a variance conditioned upon a 
person effecting a particular abatement of water pollution within a reasonable period of time. Any 
variance shall be granted for the period of time specified by the commission. The commission shall 
adopt regulations specifying the procedure under which variances may be sought, which regula- 
tions shall provide for the holding of a public hearing before any variance may be granted; 

I. may adopt regulations to require the filing with it or a constituent agency of proposed plans 
and specifications for the construction and operation of new sewer systems, treatment works or 
sewerage systems or extensions, modifications of or additions to new or existing sewer systems, 
treatment works or sewerage systems. Filing with and approval by the federal housing adminis- 
tration of plans for an extension to an existing or construction of a new sewerage system intended 
to serve a subdivision solely residential in nature shall be deemed compliance with all provisions 
of this subsection; 

J. may adopt regulations requiring notice to it or a constituent agency of intent to introduce or 
allow the introduction of water contaminants into waters of the state; 

K. shall specify in regulations the measures to be taken to prevent water pollution and to mon- 
itor water quality. The commission may adopt regulations for particular industries. The commis- 
sion shall adopt regulations for the dairy industry and the copper industry. The commission shall 
consider, in addition to the factors listed in Subsection E of this section, the best available scien- 
tific information. The regulations may include variations in requirements based on site-specific 
factors, such as depth and distance to ground water and geological and hydrological conditions. 
The constituent agency shall establish an advisory committee composed of persons with knowl- 
edge and expertise particular to the industry category and other interested stakeholders to advise 
the constituent agency on appropriate regulations to be proposed for adoption by the commission. 
The regulations shall be developed and adopted in accordance with a schedule approved by the 
commission. The schedule shall incorporate an opportunity for public input and stakeholder nego- 
tiations; 

L. may adopt regulations establishing pretreatment standards that prohibit or control the in- 
troduction into publicly owned sewerage systems of water contaminants that are not susceptible 
to treatment by the treatment works or that would interfere with the operation of the treatment 
works; 


903 


© 2022 State of New Mexico! New Mexico Compilation Commission. All rights reserved. 


74-6-4 ENVIRONMENTAL IMPROVEMENT 74-6-4 


M.. shall not require a permit respecting the use of water in irrigated agriculture, except in the 
case of the employment of a specific practice in connection with such irrigation that documenta- 
tion or actual case history has shown to be hazardous to public health or the environment or for 
the use of produced water; 

N. shall not require a permit for applvins eee sodas two hundred fifty dallonis per day of private 
residential gray water originating from a residence for the resident's household Besa its, com- 
posting or landscape irrigation if: 

(1) .a constructed gray water distribution system provides for overflow into the sewer sys- 
tem or on-site wastewater treatment and disposal system; 

(2) agray water storage tank is covered to restrict access and to eliminate habitat for mos- 
quitos or other vectors; ; 
(3) a gray water system is ited outside of a floodway;: ) 
(4) gray water is vertically separated at least five feet. above the danihd water table: 
(5) , gray water pressure piping is clearly identified as a nonpotable water conduit; 
(6) gray water is used on the site where it is generated and does not run off the property 
lines; ) ) moisW ot rig 
(7) gray water is applied:in a manner that minimizes the potential for contact with people 
or domestic pets; ; 

(8). ponding is prohibited, application of gray watek is managed.to minimize ionaiae wa- 
ter on the surface and to ensure that the hydraulic capacity of the soil is not exceeded; 

(9). gray water is not sprayed; 

(10) gray water is not discharged to a paternal and 

(11) gray water use within municipalities or counties complies with all applicable munici- 
pal or county ordinances enacted pursuant to Chapter 3, Article 53 NMSA 1978; 

O. . shall coordinate application procedures and funding cycles for loans and grants from the 
federal government and from other sources, public or private, with the local. government division 
of the department of finance and administration pursuant to the New Mexico Community Assis- 
tance Act [11-6-1 NMSA 1978]; | 

P. shall adopt regulations, to be administered by the department hie environment for: the dis- 
charge, handling, transport, storage, recycling or treatment for the disposition of treated produced: 
water, including disposition in road construction maintenance, roadway ice or dust control orother 
construction, or in the application.of treated produced water to land, for activities unrelated to the 
exploration, drilling, production, treatment or refinement of oil or gas; and 

Q. may adopt regulations to be administered by the department of environment for surface 
water discharges. 


History: 1953 Comp., § 75-39-4, enacted by Laws used to prevent or abate water pollution, but"; and added 
1967, ch. 190, § 4; 1970, ch. 64, § 3; 1971, ch. 277, § 51; Subsection K. 
1973, ch. 326, § 3; 1981, ch. 347, § 1; 1984, ch. 5, § 13; — The 2003 amendment, effective March 10, 2003, in- 
1993, ch. 291, § 4; 2001, ch. 240, § 1; 2001, ch. 281, § 1; serted present Subsection L and redesignated former 
2003, ch. 7, § 2; 2009, ch. 194, § 1; 2019, ch. 197, §.11. Subsection L as Subsection M. 
Delayed repeals. — For the delayed repeal of this sec- The 2001 amendment, effective June 15, 2001, in Sub- 
tion, see 74-6-17 NMSA 1978. section C, substituted "based on credible scientific data 
Cross references. — For certification of utility opera- and other evidence appropriate under the Water Quality 
tors, see 61-33-1 NMSA 1978 et seq. Act" for subject. to the Water Quality Act"; and at the end 
The 2019 amendment, effective July 1, 2019, required of Subsection E, inserted "and shall maintain a repository 
the water quality control commission to require a permit of the scientific data required by this act". 
for the usé of produced water, and required the commis- The 1993 amendment, effective June 18, 1993, in- 
sion to adopt regulations to be administered by the de- serted "management" in Subsection B; in Subsection C, 
partment of environment for the discharge, handling, deleted "as a guide to water pollution control" following 
transport, storage, recycling or treatment for the dispo- "standards" in the first sentence and added all of the re- 
sition of treated produced water; in Subsection M, after maining language following the first occurrence of "stan- 
"health or the environment", added "or for the use of pro- dards"; in Subsection D, rewrote the introductory para-’ 
duced water"; and added new Subsections P and Q. graph, inserted "environment" in Paragraph (1), made 
Applicability. — Laws 2019, ch. 197, § 12 provided minor stylistic changes in Paragraphs (2), (5), and (6), 
that the provisions of this act apply to contracts entered and added Paragraph (7); substituted the last sentence 
into on and after July 1, 2019. of Subsection E for the former last. sentence which read 
The 2009 amendment, effective June 19, 2009, added "The environmental. improvement division of the health 
Subsection C; in Subsection E, in the third sentence, after ‘and environment department shall provide testing and 
"Regulations" deleted "shall not specify the method to be other technical services"; made minor ‘stylistic changes 
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in Subsections G, H, and J; and inserted "or the environ- 
ment" in Subsection K. _ 


ANNOTATIONS 


Permit conditions. — The legislature did not want 
regulations to specify a particular method because it un- 
derstood the inflexibility in specifying a particular method 
in a regulation. Section 74-6-4D NMSA 1978 illustrates 
the legislature's intention to avoid a required approach 
and, instead, to grant flexibility in determining the appro- 
priate method to use for each site. Section 74-6-4D NMSA 
1978 is consistent with the idea that each site is unique, 
different in scale, different in impact, and different in ge- 
ology and hydrology. Phelps Dodge Tyrone, Inc. v. N.M. Wa- 
ter Quality Control Comm’n, 2006-NMCA-115, 140 N.M. 
464, 143 P.3d 502, cert. denied, 2006-NMCERT-009, 140 
N.M. 542, 144 P.3d 101. 

Not vague or over-broad. — The water quality con- 
trol commission’s amended definition of surface waters of 
the state, which eliminates language referring to inter- 
state commerce, is not unconstitutionally over-broad or 
vague. N.M. Mining Assn. v. N.M. Water Quality Control 
Comm'n, 2007-NMCA-084, 142 N.M. 200, 164 P.3d‘81. 

Relevant factors in adopting water quality stan- 
dards. — The adoption of water quality standards is gov- 
erned by Subsection C (now D) and the commission is not 
required to consider technical feasibility and economic 
reasonableness of the standard or to determine that there 
is available demonstrated control technology to abate con- 
tamination to the standard. N.M. Mining Ass'n v. N.M. 
Water Quality Control Comm'n, 2007-NMCA-010, 141 
N.M. 41, 150 P.3d 991. 

Adoption of the Copper Rule was a permissible 
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mining unit, or place of each mining-related activity, the 
requirement that monitor wells be placed as close as prac- 
ticable around the perimeter and downgradient of each 
mining unit, and the placement of monitor wells and the 
number of monitor wells that are required at each unit is 
subject to approval from the New Mexico environment de- 
partment, and the requirement that each mining specifi- 
cally identify the method by which contaminated water is 
controlled, the regulations do not violate any provision of 
the Water Quality Act. Gila Res. Info. Project v. N.M. Water 
Quality. Control Comm’n, 2015-NMCA-076, cert. granted, 
2015-NMCERT-007, cert. granted, 2015-NMCERT-007, 
and cert. granted, 2015-NMCERT-007. 

‘Substantial evidence. — The commission’s decision 
to revise the standard for uranium in groundwater was 
supported by substantial evidence, based on credible sci- 
entific data, where the commission relied on the testimony 
of experts as to the appropriate standard for uranium in 
groundwater for the protection of public health; a peer- 
reviewed study on the toxic effects of uranium on humans, 
and the testimony of epidemiologists about the popula- 
tions in New Mexico that were especially sensitive to the 
toxic effect of uranium. N.M. Mining Ass'n v. N.M. Water 
Quality Control Comm'n, 2007-NMCA-010, 141 N.M. 41, 
150 P.3d 991. 

The water quality control commission’s amended defini- 


_ tion of surface waters of the state, which eliminates lan- 


exercise of the water quality control commission's | 


authority. — Where petitioners appealed the water qual- 
ity control commission's (commission) decision to adopt 
the Copper Rule, a rule which was designed to control and 
contain discharges of water contaminants specific to cop- 
per mine facilities and their operations to prevent water 
pollution so that ground water meets state standards, 
claiming that the Copper Rule is inconsistent with and 
violates the Water Quality Act (WQA), the commission did 
not abuse its discretion in adopting the Copper Rule, be- 
cause the adoption of the rule is a permissible exercise 
of the commission's statutory authority, and the Copper 
Rule advances the core purposes of 74-6-5(E)(3) NMSA 
1978 by protecting groundwater outside the area of open 
pit hydrologic containment and monitoring wells. Gila 


Res. Info. Project v..N.M. Water Quality Control Comm'n, 


2018-NMSC-025, aff'g 2015-NMCA-076, 355 P.3d 36. 

The Water Quality Act does not prohibit a point 
of compliance system for protecting ground water. 
— Under regulations adopted by the water quality con- 
trol commission, where the primary method for protecting 
ground water during a copper mine’s operation is through 
discharge control at each mining unit, or place of each 
mining-related activity, appellant’s argument, that the 
regulations create a “point of compliance” system that al- 
lows a mine facility to pollute water under the entire mine 
facility up to a designated point or “point of compliance” at 
which point a monitor is used to ensure compliance with 
adopted standards and that such a system is prohibited un- 
der the Water Quality Act.(WQA), is not supported by the 
language of the WQA. Gila Res. Info. Project v. N.M. Water 
Quality Control Comm’n, 2015-NMCA-076, cert. granted, 
2015-NMCERT-007, cert. granted, 2015-NMCERT-007, 
and cert. granted, 2015-NMCERT-007. 

Sufficient evidence that regulations comply with 
Water Quality Act. — Under regulations adopted by 


the water quality control commission, where the pri-~ 


mary method for protecting ground water during a cop- 
per mine’s operation is through discharge control at each 


guage referring to interstate commerce, was adopted con- 
sistent with the requirements of the Water Quality Act, 33 
U.S.C. $1251 (1972) and due process. N.M. Mining Assn. 
v. N.M. Water Quality Control Comm'n, 2007-NMCA-084, 
142 N.M. 200, 164 P.3d 81. 

The water quality control commission’s decision to 
amend the definition of surface waters of the state to 
eliminate language referring to interstate commerce, 
which was not based on scientific evidence but on uncer- 
tainty about the scope of federal regulatory jurisdiction 
under the Clean Water Act, was supported by substantial 
evidence. N.M, Mining Assn. v. N.M. Water Quality Control 
Comm'n, 2007-NMCA-084, 142 N.M. 200, 164 P.3d 81. 

State can adopt its own toxic pollutant criteria, 
rather than having the criteria imposed by the EPA. 
Regents of Univ. of Cal. v. N.M. Water Quality Control 
Comm’n, 2004-NMCA-073, 136 N.M. 45, 94 P.3d 788. 

Statement of reasons for adopting regulations 
need not state why the commission adopted each individ- 
ual provision of the standards or need not respond to all 
concerns raised in testimony as such a requirement would 
be unduly onerous for the commission and unnecessary 
for the purposes of appellate review. Univ. of Cal. v. N.M. 
Water Quality Control. Comm'n, 2004-NMCA-073, 136 
N.M. 45, 94 P.3d 788. 

Discretion in consideration of factors. — In adopt- 
ing standards for organic compounds in groundwater, 
Subsection D (now E) does not require the record to con- 
tain the commission's consideration of every part within 
the six (now seven) factors for each organic compound. 
The commission possesses reasonable discretion in its 
consideration of the six factors and in the weight it gives 
to each factor. Tenneco Oil Co, v. N.M. Water Quality Con- 


trol Comm'n, 1987-NMCA-153, 107 N.M. 469, 760 P.2d 


161, cert. denied (1988). 
No requirement that commission consider com- 


plete environmental impact. — There is no specific 
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requirement in the commission's mandate that it consider 
to the fullest extent possible the environmental conse- 
quences of its action. The commission could in all good 
faith adopt a regulation governing the effluent quality of 
sewage so restrictive that municipalities would turn to 
methods other than those currently used to dispose of it 
which would have adverse environmental consequences 
far more serious than some pollution of the waters of 
the state. City of Roswell v. N.M. Water Quality Control 
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Comm'n, 1972-NMCA-160, 84 N.M. 561, 505 P.2d 1237, 
cert. denied, 84 N.M. 560, 505 P.2d 1236 (1973) (decided 
under former law). 

Commission may delegate authority to admin- 
ister regulations. — Where the commission gives the 
environmental improvement division the authority to ad- 
minister certain regulations, there is no unlawful delega- 
tion of authority. Kerr-McGee Nuclear Corp. v. N.M. Water 
Quality Control Comm'n, 1982-NMCA-015, 98 N.M. 240, 
647 P.2d 873. 

‘The federal environmental protection aeance did not 
act arbitrarily or capricously in relying on a letter written 
by the chairman of the New Mexico water quality control 
commission interpreting a regulation of the water qual- 
ity control commission. Defenders of Wildlife vu. U.S. Envtl. 
Protection Agency, 415 F.8d 1121 (10th Cir. 2005). 

Tributaries of waters with fishery uses. — Nothing 
in the plain language of Subsection C (now D) of this sec- 
tion prohibits the commission from protecting waters with 
fishery uses by applying the standards to tributaries of 
those waters. Univ. of Cal. v..N.M. Water Quality Control 
Comm’n, 2004-NMCA-0738, 186 N.M. 45, 94 P.3d 788. 

The commission’ has not designated a fishery use for 
tributaries by applying the human health standards to 


them. Univ. of Cal. v. N.M. Water Quality Control Comm’n, 
2004-NMCA-073, 136 N.M. 45, 94 P.3d 788, 

Numerical standards for organic compounds in 
rainwater. — The adoption of numerical standards for 
organic compounds. in rainwater was not arbitrary and 
capricious, as they were technically achievable within the 
meaning of Subsection D,(now E). Tenneco Oil.Co. v, N.M., 
Water Quality Control Comm'n, 1987-NMCA-153, 107 
N.M. 469, 760 P.2d 161, cert. denied (1988). . 

Law reviews. — For comment, "Control, of, Industrial 
Water Pollution in New Mexico," see 9 Nat. Resources J, 
653 (1969), 

For note, "Ground and Surface Water in New Mexico: 
Are They Protected Against Uranium Mining and Mill- 
ing?" see 18 Nat. Resources J. 941 (1978). 

For note, "New Mexico Water Pollution ‘Regulations and 
Standards Upheld, "see 19 Nat. Resources J. 693 (1979). 

For article, "The Assurance of Reasonable Toxic. Risk?," 
see 24 Nat, Resources J. 549 (1984). 

For article, "Information for State Groundwater, Quality 
Policymaking," see 24 Nat. Resources J, 1015 (1984), .. 
_Am, Jur. 2d, A.L.R. and C.J.S. references. —.61A 
Am, Jur, 2d Pollution Control § 719, 

39A C.J.S. Health and Environment §§.133 to 136, 


74-6-5. Permits; certification; appeals to commission. 


A. By regulation, the commission may require persons to obtain from a constituent agency des- 
ignated by the commission a permit for the discharge of any water contaminant or for the disposal 
or reuse of septage or sludge. 

B, The commission shall adopt regulations establishing procedures for certifying federal water 
quality permits. 

C. Prior to the issuance of a permit, the constituent agency may require the submission of 
plans, specifications and other relevant information that it deems necessary. _ 

D, The commission shall by regulation set the dates upon which applications for permits shall. 
be filed and designate the time periods within which the constituent agency shall, after the filing 
of an administratively complete application for a permit, either grant the permit, grant the permit 
subject to conditions or deny the permit. The constituent agency has the burden of showing that 
each condition is reasonable and necessary to ensure compliance with the Water Quality Act and 
applicable regulations, considering site-specific conditions. After regulations have been adopted 
for a particular industry, permits for facilities in that industry. shall be subject. to conditions con- 
tained in the regulations. Additional conditions on a final permit may be imposed if the applicant’ 
is provided with an opportunity to review and provide comments in writing on the draft permit 
conditions and to receive'a written explanation of the reasons for the conditions from the constitu- 
ent agency. 

EK. The constituent agency shall. deny any application for a permit or “deny the certification of a 
federal water quality permit if: 

(1) the effluent'would not meet applicable state or federal effluent regulations, standards 
of performance or limitations; 

(2) any provision of the Water Quality Act would be violated; ) 

(3) the discharge would cause or contribute to'water cohtamihant levels in excess of any 
state or federal standard. Determination of the discharge's effect on ground water shall be mea- 
sured at any place of withdrawal of water for present or reasonably foreseeable future use. Deter- 
mination of the discharge's effect on surface waters shall be measured at the point of discharge;-.or 

(4) the applicant has, within the ten years TOY. preceding the date of submission 
of the permit application: 

(a) knowingly misrepresented a material fact in an application for a permite 

(b). refused. or failed to disclose, any information required under the Water SHB, 
Act; 
(c) ‘Hide convicted of a felony or other crime involving moral turpitude; (Me 19q 
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(d)-been convicted of a'felony in:any court for any crime defined e: state or feuerel 
law as being a restraint of trade, price-fixing, bribery or fraud; 

(e) exhibited a history of willful disregard for environmental laws of any state or the 
United States; or: 

(f) had an environmental permit revoked or Semntont or aie for cause under 
any environmental laws of any state or the United States. 

F. The commission shall by regulation develop procedures that ensure that the public, affected 
governmental agencies:and any other state whose water may be affected shall receive notice of 
each application for issuance, renewal or modification of a pomeepe Public notice shall include: 

(1) for issuance or modification. of a permit: 

(a)! notice by mail to adjacent and nearby ar heat local, state and federal govern: 
ments; land grant organizations; ditch associations; and’ Indian nations, tribes or pueblos; 

(b) posting at a place conspicuous to the public and near the Seeeea or proposed 
discharge site; and jl 

(c) adisplay advertisement in English and Spanish in a newspaper of general circula- 
tion in the location of the discharge or proposed discharge; provided, however, that the advertise- 
ment shall not be displayed in'the classified or legal advertisement sections; and 

(2) for issuance of renewals of permits: 

(a) “notice by mail to the interested public, municipalities, counties; land grant organi- 
zations, ditch associations and Indian nations, tribes or pueblos; and 

(b) .a display advertisement in English and Spanish in a newspaper of general cir- 
culation in the location of the discharge; provided, however; that the advertisement shall not be 
displayed in the classified or legal advertisement sections. . 

G. » No ruling shall be made on any application for a permit adi opportunity for a public 
hearing at which all: interested persons shall be given a reasonable chance to submit evidence, 
data, views or arguments orally or in writing and to examine witnesses testifying at the hearing. 
The hearing shall be recorded. Any person submitting evidence, mene views or arguments shall be 
subject to examination at the hearing.» 

H. The commission may adopt regulations for the audbation dnd maintenance of the permit- 
ted facility, including requirements, as may be necessary or desirable, that relate to continuity of 
operation, personnel ‘training and financial responsibility, se ar financial responsibility for 
corrective action. 

I. Permits shall be issued for fixed terms not to exceed five years, except that for new dis- 
charges, the term of the permit shall commence ‘on the date the discharge begins, but in no event 
shall the term of the permit exceed seven years from the date the permit was issued. 

J. By regulation, the commission ay impose reasonable sapamncres upon Renan requiring 
Saahetidla to: 

(1) install; use aa maintain effitiont monitoring devices; 

(2) sample effluents and receiving waters for any known or suspected water contaminants 
in accordance with methods ‘and at sanaelgiaas arch intervals as may be prescribed by the commis- 
sion; 

(3) onlabtibt and mogizetade records of the nature and amounts of effluents and the perfor! 
mance of effluent control devices; 

(4). provide any other information belating to the dektidinies or direct or indirect release of 
water contaminants; and © 

(5) notify a constituent poanay of the introduction of new water contaminants from a new 
source and of a substantial change in volume or character of water contaminants being introduced 
from sources in existence’ at the time of the issuance of the permit. 7 

K. The commission shall provide by regulation a schedule of fees for permits, hot exceeding the 
estimated cost of investigation and issuance, modification and renewal of permits. Fees collected 
pursuant to this section shall be deposited in the water quality management fund. 

L. The issuance of a, permit does not relieve any person from the responsibility of complying 
with the provisions of the Water Quality Act, any applicable regulations or water quality stan- 
dards of the commission or any applicable federal laws, regulations or standards. | 
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M.A permit may be terminated or modified by the constituent agency that issued the permit 
prior to its date of expiration for any of the following causes: 
(1) violation of any condition of the permit; 
(2) obtaining the permit by misrepresentation or failure to diecléae fully all nelevaiis facts; 
(3) violation of any provisions of the Water Quality Act or any Ca regulations, stan- 
dard of performance or water quality standards; ) 
(4) violation of any applicable state or federal effluent regulations or limitations; or 
(5) change in any condition that requires either:a i Ei ery or permanent soe aarae or 
elimination of the permitted discharge. 

N. Ifthe constituent agency denies, terminates or:modifies a permit or grants a perrblit subject 
to condition, the constituent agency shall notify the applicant or permittee by certified mail of the 
action taken and the reasons. Notice shall also be given by mail to somapene who participated in the 
permitting action. 7 

O. A person who participated in a Bae ting action before a constituent agency or a person 
affected by a certification of a federal permit and who is adversely affected by such permitting ac- 
tion or certification may file a petition for review before the commission. Unless a timely petition 
for review is made, the decision of the constituent agency shall be final aa not es to judicial 
review. The petition shall: 

(1) be made in writing to the commission shithain thirty days fare the Hate notice is given 
of the constituent agency's action; 

(2) include a statement of the issues to be raised and the relief sought; and 

(3) be provided to all other persons ae pate evidence, data, views or arguments in the 
proceeding before the constituent agency. 

P.. If a timely petition for review is made, the commission shall consider the patnioe Sneha 
ninety days after receipt of the petition. The commission shall notify the petitioner and the ap- 
plicant or permittee, if other than the petitioner, by certified mail of the date, time and place of 
the review. If the petitioner is not the applicant or permittee, the applicant or permittee shall be 
a party to the proceeding. The commission shall ensure that the public'receives notice of thedate, 
time and place of the review. : 

Q:. The commission shall review the Ae compiled a the constituent agency, including 

the transcript of any public:hearing held on the application or draft permit, and shall allow any 
party to submit arguments. The commission may designate a hearing officer to review the record 
and the arguments of'the parties and recommend a decision to the commission. The commission 
shall consider and weigh only the evidence contained in the record before the constituent agency 
and the recommended decision of the hearing officer, if any, and shall not be bound by the factual 
findings or legal conclusions of the constituent agency. Based on the review of the evidence; the ar- 
guments of the parties and recommendations of the hearing officer, the commission shall-sustain, 
modify or reverse the action of the constituent agency, The commission shall enter ultimate find- 
ings of fact and conclusions of law and keep a record of the review. 
. R. Prior to the date set for review, if a party shows to the satisfaction of the commission that 
there was no reasonable opportunity to submit comment or evidence on an issue being challenged, 
the commission shall order that additional comment or evidence be taken by the constituent 
agency. Based on the additional evidence, the constituent agency may revise the decision and shall 
promptly file with the:commission the additional evidence received and action taken. The com- 
mission shall consider the additional evidence within ninety days after receipt of the additional 
evidence and shall notify the petitioner and the applicant or Rana tel if other than the petitioner, 
of the date, time and place of the review. 

S. The commission shall notify the petitioner and all other Asay ai: in the review PROCHE 
ing of the action taken by the commission and the reasons for that action. 


History: 1953 Comp., § 75-89-4,1, srpetitl by Laws The 2005 amendment, effective June 17, 2005, added 
1973, ch. 326, § 4; 1985, ch. 157, § 1; 1989, ch. 248, § 1; Subsection F(1) through (2) the public notice required for 
1998, ch. 100, § 3; 1993, ch. 291, § 5; 1999, ch. 21, § 1; issuance or modification of a permit and for issuance of 
2005, ch. 195, § 1; 2009, oh. 194, §2. renewals of permits; provided in Subsection G that the 

The 2009 amendmént, effeetive June 19, 2009, in Sub-., hearing shall be recorded and that any person who sub- 
section D, added the second, third and fourth sentences. mits evidence, data, views or arguments shall be subject 
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to examination at the’ hearing; provided in: Subsection 
N that notice shall also be given by mailto persons who 
participated in the permitting action; deletes the former 
provision to Subsection O that the petition shall be made 
inwriting to the commission within thirty days from the 
date notice is given to the agency's action, provides that 
if a petition for review is not timely, the decision of the 
agency is not subject to judicial review; added Subsection 
O(1) through (3) to provide requirement’ relating to the 
petition; deleted provisions in former Subsection O, which 
required the commission to hold a hearing and which re- 
lated to the conduct of the hearing; deleted former Subsec- 


tion P, which related to the recording of the hearing before 


the commission; provided in Subsection P that: the com- 
mission shall consider the petition and that if the peti- 
tioner is not a the applicant or permittee, the applicant or 
permittee shall be a party to the action; added Subsection 
Q, which provides for a record review by the commission 
or a hearing’ officer; added Subsection R which provides 
the commission may order that the agency take additional 
comment or evidence for review by the commission; and, 
added Subsection'S to require the commission to give no- 
tice of the action taken by the commission and the. reasons 
for that action. 

The 1999 amendment, effective June 18, 1999, in Sub- 
section N ‘substituted "review" for "hearing" in two places 
and substituted "petition" for "request" in the last sen- 
tence, substituted "review" for "hearing" in the first sen- 
tence of Subsection O, and made minor stylistic changes. 

The 1993 amendment, effective March 31, 1993, in 
Subsection H,'deleted the last sentence which read "Effec- 
tive July 1, 1992, all fees collected pursuant to this section 
shall be deposited i in the general fund": 


ANNOTATIONS 


Permit conditions. — The failure to express a limita- 
tion on the conditions which may be imposed indicates the 
legislature's intent that NMED should retain sufficient 
discretion to carry out its mission and is not limited by the 
conditions listed in Section 74-6-5J NMSA 1978: In adopt- 
ing Section 74-6-5J the legislature wahted to emphasize 
the importance of monitoring, sampling, and reporting 
by allowing the commission to impose these conditions 
through regulation. When interpreted in harmony with 
Sections 74-6-4D and 74-6-5D NMSA 1978, Section 74-6- 
5J NMSA 1978 is a grant of authority, not a limitation. 
Phelps Dodge Tyrone, Inc. v. N.M. Water Quality Control 
Comm’n, 2006-NMCA-115, 140 N.M. 464, 143 P.3d 502, 
cert. denied, 2006-NMCERT-009, 140 N.M. 542, 144 P.3d 
101. 

Date of submission. — The date of submission of an 
application for a discharge permit and discharge plan to 
the environment department occurs when the constituent 


agency has received all of the information that, it needs. 
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requested by the constituent agency contains’a misrep- 
resentation. Summers v. N.M. Water Quality Control 
Comm/’n, 2011-NMCA-097, 150 N.M, 694, 265 P.3d 745. 

Denial of discharge permits for misrepresenta- 
tions applies to current and prior applications for 
permits, — The requirement that the constituent agency 
deny a discharge permit if the applicant has, within the 
ten years immediately preceding the date of submission of 
the permit application; knowingly misrepresented a ma- 
terial fact in the application applies to both: current and 
prior applications for discharge permits. Summers v. N.M. 
Water’ Quality “Control Comm’n, 2011-NMCA-097, 150 
N.M. 694, 265 P.3d 745. 

Applicant knowingly misrepresented a mate- 
rial fact. — Where the applicant for a septic waste dis- 
charge permit initially provided geological information in 
the application about a well that was 1,100 feet from the 
discharge site; environment*department regulations re- 
quired applicants to provide géological information about 
the proposed discharge site if available; the applicant 
failed to provide in the application geological information 
about a well that the applicant had drilled that was 100 
feet from the discharge site, concealed facts about the date 
and circumstances surrounding how the applicant had 
drilled the well; and submitted’ a fabricated well log for 
the applicant’s well, the applicant knowingly made mis- 
representations of material facts. Summers v. N.M. Water 
Quality Control Comm’n, 2011-NMCA-097, 150 N.M. 694, 
265 P.3d 746. : 

Misrepresentation occurred within the ten years 
preceding submission of permit application. — 
Where the applicant for a septic waste discharge permit 
filed an application on August 19, 2004; the application 
contained geological information about a well that was 
1,100 feet from the discharge site; environment depart: 
ment regulations required applicants of provide geological 
information about the proposed discharge site if available; 
the applicant made a misrepresentation of material fact 
on August 19; 2004 when the applicant failed to include 
in the application geological information about a well that 
the applicant had drilled that was 100 feet from the dis-: 
charge site and impliedly represented that’ information 
about the more distant well’was the only relevant infor- 
mation available; and the application for the ‘discharge 
permit was submitted on July 28,'2006:when the appli- 
cant provided additional geological information that the 
ground water bureau had requested to fully evaluate the 
application, the misrepresentation was made within ten 
years immediately preceding the date of submission of the 
permit application and required denial of the discharge 
permit. Summers.v. N.M. Water Quality Control Comm’n, 
2011-NMCA-097, 150 N.M. 694, 265 P.3d 745. 

Regulations distinguished, — There is no reason to 


* disassociate the commission's general regulations relat- 


to consider the application, including all information that © 


an applicant must include in the discharge plan. The date 
of submission of an application may be the date that an 
applicant initially files an application and discharge plan 
with the environment department or a later date when 
the applicant files’ supplemental information that the ap- 
plicant failed ‘to provide in the initial filing and that the 
constituent agency determines is necessary to consider 
the application. Summers v. N.M. Water Quality Control 
Comm’n, 2011-NMCA-097, 150 N.M. 694,'265 P.3d 745. 
Mandatory denial of a discharge permit is required if 
an application for a permit contains a material misrepre- 
sentation of fact when the application is submitted. A dis- 
charge permit must be denied in cases where a misrepre- 
sentation is made in an initial application and no further 
information is required by the constituent agency and 
in cases in which the initial application does not contain 


any misrepresentation, but supplemental information: 


ing to motions from those relating to formal and informal 
appeal petitions and appeal hearing proceedings. Gila 
Res. Info. Project v. N.M. Water,Quality Control Comm'n, 
2005-NMCA-139, 138 N.M. 625, 124 P.3d 1164, cert. de- 


‘nied, 2005:NMCERT- 009, 138 N.M. 439, 120 P.3d 1182, 


; Regulation requirements for a public hearing. — 
The regulation promulgated to effectuate 74-6-5(G) NMSA 


1978, providing for the opportunity for a public hearing, 
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requires that a party first submit a request in writing, 
setting forth the reasons a hearing should be held, and 
a determination by the secretary of the New Mexico en- 
vironment department that there is a substantial public 
interest in the matters that are the subject of the permit 
application. Communities for Clean Water v: N.M. Water 
Quality Control Comm’n, 2018-NMCA-024. 

Where appellant, an organization whose mission is to 
ensure that community waters: which receive adverse 
impacts from Los Alamos national labs are kept safe, 
for drinking and other uses, appealed the water quality 


© 2022 State of New Mexico. New Mexico Compilation Commission. All-rights reserved. 


74-6-5.1 


control commission’s (WQCC) final-order sustaining the 
decision. of the. New Mexico environment department 
(NMED) to deny appellant’s request for a public hearing 
on a water discharge permit application, the WQCC’s deci- 
sion sustaining NMED’s denial of appellant’s request for 


public hearing was arbitrary, capricious and not supported: 


by substantial evidence, because although the plain lan- 
guage of 74-6-5(G) NMSA 1978 indicates that the legisla- 
ture intended to confer limited discretion on the secretary 


of NMED to determine whether a public hearing should: 


be held on a permit application under the Water Quality 
Act, in this case the WQCC lacked substantial evidence 
to support its decision to sustain NMED’s denial of appel- 
lant’s request for a public hearing when the WQCC failed 
to include an evaluation of factors relevant to a substan- 
tial public interest. Communities for Clean Water v.. N.M. 
Water Quality Control Comm’n; 2018-NMCA-024. . , 

Commission's requirement of information to pre- 
vent water pollution within statutory mandate. — 
Where the objective of this article is to abate and prevent 
water pollution, it is not "clearly incorrect for the commis- 
sion to require a discharger of toxic pollutants to provide a 
site and method. for flow measurement and to provide any 
pertinent information relating to, the discharge of water 
contaminants in order to demonstrate to the commission 
that the plans of the discharger will not-result in a viola- 
tion of the’standards and regulations; these requirements 
are well within the statutory mandate. Bokum Res. Corp. 
v. N.M. Water Quality Control Comm'n, 1979-NMSC-090, 
93.N.M. 546, 603,P.2d 285. 

Adoption of the Copper Rule was a permissible 
exercise of the water quality control commission’s 
authority. — Where petitioners appealed the water qual- 
ity control commission's (commission) decision to adopt 
the Copper Rule, a rule which was designed to control and 
contain discharges of water contaminants specific to cop- 
per mine facilities and their operations to prevent water 
pollution so that ground water. meets, state standards, 
claiming that the Copper Rule is inconsistent with and 
violates the Water Quality Act (WQA), the commission did 
not abuse its discretion in adopting the Copper Rule, be- 
cause the adoption of the rule is a permissible exercise 
of the commission's statutory authority, and the Copper 
Rule advances the core purposes of 74-6-5(E)(3). NMSA 
1978 by protecting groundwater outside the area of open 
pit hydrologic containment, and monitoring wells. Gila 
Res. Info. Project v. N.M. Water Quality Control Comm'n, 
2018-NMSC-025, aff'g 2015-NMCA-076, 355 P.3d 36,.., 


74-6-5.1. Disclosure statements. 


ENVIRONMENTAL IMPROVEMENT 


74-6-5.1. 


Determining locations of places of withdrawal 
left to the discretion of the water quality control 
commission, — Determining the locations of places of 
withdrawal under Subsection E(3) of this section is left 
to the discretion of the water quality control commission 
(commission), and where the commission:created a set of 
concrete regulations via the rule-making process that spe- 
cifically protect ground water underlying mine facilities 
so that areas within:a mine facility may become places 
of withdrawal, the commission is in compliance with the 
Water Quality Act, and the commission’s decision not to 
include, in the regulations, factors or: policies to be used 
for determining places of withdrawal did not violate the 
Water Quality Act. Gila Res. Info, Project v. N.M. Water 
Quality Control Comm’n, 2015-NMCA-076, cert. granted, 
2015-NMCERT-007, cert. granted, 2015-NMCERT-007, 
and cert. granted, 2015-NMCERT-007.. 

In determining whether administrative interpre- 
tation is "clearly incorrect," the authority granted to, 
an administrative agency should be construed so as to 
permit the fullest accomplishment of the legislative intent 
or policy, Bokum Res, Corp. v. N.M. Water Quality Control 
Comm'n, 1979-NMSC-090,.93 N.M: 546, 603 P.2d 285. 

Commission may delegate authority to admin- 
ister regulations. — Where the commission gave the 
environmental improvement division [now department 
of environment], the authority to administer certain reg- 
ulations, there was no unlawful delegation of authority. 
Kerr-McGee Nuclear Corp. v. N.M. Water Quality Control 
Comm'n, 1982-NMCA-015, 98 N.M, 240, 647,P.2d 873. 

Discharge of a toxic pollutant in violation of a dis- 
charge plan is a criminal act. Kerr-McGee Nuclear Corp. 
v. N.M, Water Quality. Control Comm'n, 1982-NMCA-015, 
98 N.M. 240, 647 P.2d 878. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Administrative Law," see 11 N.M.L. Rev. 1 
(1981), 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 138 N.M.L. Rev. 235 (1983). 

For note, "New Mexico Water Pollution Regulations and 
Standards Upheld,’ see 19 Nat. Resources J. 693 (1979). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 61A 
Am. Jur. 2d Pollution Control §§ 133 to 136. 

Validity of state statutory provision permitting admin- 
istrative agency to. impose monetary penalties for viola- 
tion of environmental pollution statute, 81 A.L.R.3d 1258, 

39A C.J.S, Health and Environment §§ 134, 145, 154. 


A. The commission by regulation may require every applicant for a permit to dispose or use 
septage or sludge, or within a source category designated by the commission, to file with the ap- 
propriate constituent agency a disclosure statement. The disclosure statement shall be submitted 
on a form. developed by the commission and the department of public safety. The commission in 
cooperation with the department of public safety shall determine the information to be contained 
in the disclosure statement. The disclosure statement shall be submitted to the constituent agency 
at the same time that the applicant files an application for a permit pursuant to Section 74-6-5 
NMSA 1978. The commission shall adopt regulations designating additional categories of sources 
subject to the disclosure requirements of this section as it deems SHB PODS ie and necessary to 
carry out the purposes of this section. 

B.. Upon.a request by the constituent, agency, thé department of public safety shall prepare 
and transmit to the constituent agency an investigative report on the applicant within ninety. 
days after the department of public safety receives an administratively complete disclosure state- 
ment prepared by the applicant for a permit. The investigative report shall be based in part upon 
the disclosure statement. The ninety-day deadline for preparing the investigative report may be 
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extended by the constituent agency for a reasonable period of time for good cause. The department 
of public safety in preparing the investigative report may request and receive criminal history 
information from any other law enforcement agency or organization. The constituent agency may 
also request information regarding a person who will be or could reasonably be expected to be 
involved in management activities of the permitted facility or a person who has a controlling inter- 
est in a permitted facility. The information received from a law enforcement agency shall be kept 
confidential by the department of public safety to the extent that confidentiality is imposed by the 
law enforcement agency as a condition for providing the information to the constituent agency or 
the commission. 

C. All persons required to fileia disclosure statement shall provide any assistance or informa- 
tion requested by the constituent agency or the department of public safety and shall cooperate 
in any inquiry or investigation conducted by the department of public safety. If a person required 
to file a disclosure statement refuses to comply with a formal request to answer an inquiry or 
produce information, evidence or testimony, the application of the applicant or the permit of the 
permittee shall be denied or terminated by the constituent agency. 

D. Ifthe information required to be included in the disclosure statement changes or if addi- 
tional information should be added after the filing of the disclosure statement, the person required 
to file the disclosure statement shall provide the information to the constituent agency in writing 
within thirty days after the change or addition. Failure to provide the information within thirty 
days shall constitute the basis for the termination of a permit or denial of an application for a per- 
mit. Prior to terminating a permit or denying an application for a permit, the constituent agency 
shall notify the permittee or applicant of the constituent agency's intent to terminate a permit or 
deny an application and the constituent agency shall give the’ permittee or applicant fourteen days 
from the date of notice to satisfactorily explain why the information was not provided within the 
thirty-day period. The constituent agency shall consider the explanation of the permittee or ap- 
plicant when determining whether to terminate the permit or deny the application for a permit. 

E. No person shall be required to submit the disclosure statement required by this section if: 

(1): the application is for a facility owned and operated by the state, a political subdivision 
of the state or an agency of the federal government or for the permitted disposal or use of septage 
or sludge on the premises where the sludge or septage is generated; 

(2) the person has submitted a disclosure statement pursuant to this section within the 
previous year and no pon ees have pcruces that would Sethe disclosure under Subsection D of 
this section; or 

(3) the person is'a corporation or an officer, director or shareholder of that i Na and 
that corporation: 

(a) has on file and in effect with the federal securities and exchange commission a 
registration statement required by Section 5, Chapter 38, Title 1 of the Securities Act of 1933, as 
amended; | 

(b) submits to the constituent agency with the ADDueATOn for a'permit evidence of the 
registration described in Subparagraph (a) of this subsection and a copy of the corporation's most 
recent annual form 10-K or an equivalent report; and 

(c) submits to the constituent agency on the anniversary date of the issuance of the 
permit evidence of registration described.in Subparagraph (a) of this subsection and a copy of the 
corporation's most recent annual form 10-K or an equivalent: report. | 

F. Permit decisions made pursuant to this section shall be subject to the procedures estab- 
lished in Section 74-6-5 NMSA 1978, including notice and appeals. 


History: Laws 1998, ch. 291, § 12. Cross references. — For Section 5, Chapter 38, Title 1 
aN’, of the Securities Act of 1933, see. 15 U.S.C. § 77e. 


4 


74-6-5.2. Water quality management fund created. 

There is created in the state treasury the "water quality management fund" to be administered 
by the department of environment. All fees collected pursuant to the regulations adopted by the 
commission under, Subsection H [J] of Section 74-6-5 NMSA 1978 shall be deposited in the fund. 
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Money in the fund is appropriated to the department’ of environment for the purpose‘ of admin- 
istering the regulations adopted by the commission pursuant to Section 74-6-5 NMSA 1978. Dis- 
bursements from the fund shall be made upon warrants drawn by the secretary of finance and 
administration pursuant to vouchers signed by the when! of environment. it6 | if 


‘History: Laws. 1993, ch. 100, § 4. 1993, ch. 291, § 5 rewrote 74-6- 5 NMSA 1978, moving 
Bracketed material. — The bracketed material was the. provisions relating to fees to Subsection J, effective 
inserted by the compiler and is not part of the law. Laws __. June 18, 1993. 


74-6-6. Adoption of regulations and standards; notice and hearing. 


A... No regulation or water quality standard or amendment or repeal. thereof shall be Saeed 
until after a public hearing. 

B. Any. person may petition in writing to have the commission aenie amend or repeal a regula- 
tion or water quality standard. The commission shall determine whether to hold a hearing within, 
ninety days of submission of the petition. The denial of such a petition, shall not be subject to jai 
cial review. 

C, Hearings on eeatinns or water quality standards of RISERS application shall be held. in. 
Santa Fe. Hearings on regulations or standards that are not of statewide application may be held. 
within the area that is substantially affected by.the regulation or standard. At least thirty days 
prior to the hearing date, notice, of the hearing shall.be published in the New Mexico register and. 
a newspaper of general circulation in the area affected and mailed to all persons who have made. 
a written request to the commission for advance notice of hearings and who have provided.the 
commission with a mailing address, The notice shall state the subject, the time and the place of 
the hearing and the manner in which interested persons may present their views. The notice shall, 
also state where interested persons may secure copies of any proposed regulation or water quality 
standard. 

D. At the hearing, the commission shall allow all interested persons PaneHe ie opportunity 
to submit. data, views or arguments orally or in writing and to examine witnesses testifying at 
the hearing. The commission may designate.a hearing officer to take evidence in the hearing. Any 
person heard or represented. at the hearing shall be given written notice of the action of the com- 
mission. 

E. No regulation or water quality standard or amendment or repeal thereof adopted by the 
commission shall become effective until thirty days after its filing in accordance with the provi- 
sions of the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: 1953 Comp., aaee 75-39-5, enacted by Laws. Reasonable effort shall be made to give notice to.all per- 
1967, ch. 190, § 5; 1982, ch. 73, § 26; 1993, ch. 291, § 6. sons who have made a written request to the commission 
Cross references. — For filing with the supreme court for advance notice of its hearings"; and deleted the former 
law librarian, see 14-4-9 NMSA 1978. second sentence of Subsection E; which read "The com- 
The 1993 amendment, effective June 18, 1993, ,in- mission shall determine whether, or not to hold a hearing 
serted "and standards" in the catchline; inserted the sub- _ within sixty days of submission of a proposed regulation." 


section designations; in Subsection A, deleted "within the 
area of the state concerned; provided that the commission 
may adopt water quality standards. on the basis of. the This section sets forth notice and hearing: re- 
record of hearings held by the New Mexico department quirements, which are the same for standards or regula- 
of public health prior to the effective date of the Water tions. Univ. of Cal. v. N.M. Water Quality Control Comm’n 
Quality Act if those hearings were held in general con- 2004-NMCA-073, 136 N.M. 45, 94 P3d 788. — : 
formance with the provisions of this section" from the Subsection D of this section requires commission 
end; in Subsection B, substituted the language following to consider, among other things, the technical practica- 
Any person may" for "recommend or propose regulations bility and economic reasonableness of a regulation before 
to the commission for promulgation"; in Subsection C, ‘in adopting it. Univ. of Cal. v. N.M. Water Quality Control 
the first sentence, inserted "or water quality standards" Comm’n, 2004-NMCA-073. 136 N.M. 45, 94 P.3d 788 

and made a minor stylistic change, added the second sen- Distinction af. standard ond regulation. A tae 
tence, in the third sentence, added "At least thirty days dard defines the amount of contaminant in the ambient 
prior to the hearing date" and Substituted the language +; water and’a regulation defines the conduct necessary for 
following "hearing shall be" for "given at least thirty days an entity that discharges pollutants to comply with the 


prior to the hearing date and", inserted "The notice" at 
the beginning of the fourth sentence and deleted the last aN Chee ee 136 N. Ms ae Stialicos Control 


two sentences, which read "The notice shall be published Statement of reasons’ for adopting regula- 
in, a newspaper of general circulation in the area affected. tions need not state why the commission adopted each) 


ANNOTATIONS 
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individual provision of the standards or need not respond matter, with an. opportunity to present evidence and 
to all concerns raised in testimony as such a requirement cross-examine witnesses and with the prehearing disclo- 
would be unduly onerous for the commission and. unnec- sure of six references, the allegation of the concealment 
essary for the purposes of appellate review. Univ. of Cal. of the basic data on which standards for organic com-+ 
v. N.M. Water Quality Control Comm’n, 2004-NMCA-073, pounds in ground-water were based, was without merit. 
186 N.M. 45, 94 P.3d 788. Tenneco Oil Co..v. N.M. Water Quality Control Comm'n, 
Authority of division to propose regulations and 1987-NMCA-153; 107 N.M. 469, 760 P.2d 161. 
act as interested party at hearings. — In light of the Law reviews. — For comment, "Control of Industrial 
fact that the legislature had seen fit to have the director of Water Pollution in New Mexico," see 9 Nat. sae penne J. 
the environmental improvement division siti:as a member 653 (1969). 
of the commission, the division could propose regulations For annual survey of New Mexico! law relating to ad- 
to the commission and then act as an interested party ministrative law, see 13 N.M.L. Rev. 235 (1983). 
at the hearings. Kerr-McGee Nuclear Corp. v. N.M. Water Am.) Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Quality Control Comm'n, 1982-NMCA-015, 98 N.M. 240, Am. Jur, 2d Pollution Control § 4. 


647 P.2d 873 (decided under prior law). 389A C.J.S. Health and Environments §$138, 142, 
Adequacy of hearing. — Given the extensive na- 
ture of the public*meetings and public hearing on the 


74-6-7. Administrative action; judicial review. 


A. Except as otherwise provided in the Water Quality Act, a person who is adversely affected 
by a regulation adopted by the commission or by a compliance order approved by the commis- 
sion or who participated in a permitting action or appeal of a certification before the commission 
and who is adversely affected by such action may appeal to the court of appeals for further relief, 
All such appeals shall be upon the record made before the commission and shall be taken to the 
court of appeals within thirty days after the regulation, compliance order, permitting action or 
certification that is being appealed occurred. If an appeal of a regulation is made, then the date of 
the commission's.action shall be the date of the filing of the regulation under the State Rules Act 
[Chapter 14, Article 4 NMSA 1978]. * 

B... Upon appeal, the court. of appeals shall set aside the commission's action only if it is found 
to be: : 

(1) ‘ arbitrary, capricious or an abuse of discretion; 
(2) , not supported. by substantial evidence in the Feoordhi or 
(3) otherwise not in accordance with law. 

C. After a hearing and a showing of good cause by the aphanadee a stay of the action Sin ap- 
pealed may be granted pending the outcome of the judicial review. The stay of the action may be 
granted by the commission or by the court of appeals if the commission denies a stay within ninety 
days after receipt of the application. 


History: 1953 Comp., § 75-39-6, enacted by Laws ~ v. N.M. Water Quality Control Comm’n, 20138-NMCA-046, 


1967, ch. 190, § 6; 1970, ch. 64, § 4; 1993, ch. 291, § 7. 299 P.3d 436, cert. granted, 2018-NMCERT-003. 

The 1993 amendment, effective June 18, 1993, sub- Right to participate. in appeal of. administra- 
stituted "Administrative action" for "Validity of Regula- tive rule-making. — Persons who have: participated in 
tion" in) the catchline; rewrote Subsection A; deleted for- a legally significant manner in an administrative rule- 
mer Subsection B, relating to the procedure for perfecting making proceeding have the right to participate as par- 
an appeal; redesignated former Subsection C as present ties to an appeal if they express such an intention. New 
Subsection B; in. present Subsection B, substituted "com- Energy Econ.; Inc. v. Vanzi, 2012-NMSC-005, 274 P.3d 53. 
mission's action" for "regulation", deleted "or reasonably Where petitioners in an administrative rule-making 
related to the prevention or abatement of water pollution" proceeding supported the adoption of new rules, pre- 
following "the record" in Paragraph (2), and made a minor sented the kind of evidence that directly informed the 
stylistic change; and added present Subsection C. water quality control commission’s decision on whether 

‘to adopt the new rules, submitted expert technical testi- 
ANNOTATIONS mony and exhibits, and made legal and closing arguments 


in support of the new rules; under the statutes and rules 
governing the rule-making process of the WQCC, petition- 
ers were considered to be "parties" to the proceedings and 
assumed roles that imposed additional responsibilities 
and preparation on them that were. not imposed on par- 
ticipants; participants in the administrative proceedings 
appealed the adoption of the new rules; and the court of 
appeals denied petitioners the right to-intervene as par- 
ties in the appeal, the court of appeals did not. have the 
discretion to deny intervention for petitioners because the 
requirements imposed upon the petitioners as parties in 


Appellant must show injury or a real risk of fu- 
ture injury. — Where petitioner appealed from the water 
quality control commission’s designation of perennial wa- 
ters within forest service wilderness areas as outstanding 
national resource waters; petitioner did not submit any 
data or examples to show that the cattle industry would 
suffer a negative economic effect as a result of the designa- 
tion, because petitioner filed to show that it or its members 
were adversely affected by the designation and petitioner 
did not have a right to appeal. N.M. Cattle Growers’ Assn. 
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the rule-making proceeding, the contributions they made, determination before a discharge plan is approved or dis- 
highlighted by their technical testimony, and the possible approved, and the discharger will be notified. The lack of 
challenge to those contributions on appeal, afforded peti- numerical standards is, therefore, not a basis for finding 
tioners a right to defend their positions on appeal. New the regulation unconstitutional. Kerr-McGee Nuclear Corp. 
Energy Econ., Inc. v. Vanzi, 2012-NMSC-005, 274 P.3d 53. v. N.M. Water Quality Control Comm'n, 1982-NMCA-015, 
Written basis for decision not required. — Even 98 N.M. 240, 647 P.2d 873. 
though statute does not explicitly state that the com- Stay from operation of order or regulation. —In- 
mission must provide a written:factual and legal: basis plicit in this section is the power ‘to grant a stay from the 
for its decision, administrative agencies must provide operation of an administrative order or regulation, after 
written factual and legal basis for their decisions in or- due notice and opportunity for hearing. Tenneco Oil Co, 
der to permit an effectual and meaningful review. Gila v. N.MzWater Quality Control Comm'n, 1986-NMCA-033, 
Res. Info. Project v. N.M. Water Quality Control Comm'n, 105 N.M. 708, 736 P.2d 986 (decided under prior law). 
2005-NMCA-189, 138 N.M. 625, 124 P.3d 1164, cert. de- Evidence upon review. — The "whole record" stan- 
nied, 2005-NMCERT-009, 1388 N.M.'439, 120 P.3d 1182. dani of judicial review to findings of fact made by ‘ad- 
Limited appellate review. — Where all the commis- ministrative agencies controls where the commission 
sion provided was an unexplained conclusion of preju- acts in its rule-making capacity. Therefor, such a review 
dice with no evidentiary support in the record and a must include the record of all public meetings and public 
conclusion of lack of prejudice based on an unexplained hearings. Tenneco Oil Co. v. N.M. Water Quality Control 
determination, the appellate court is hardly able to ef- Comm'n, 1987-NMCA-153, 107 N.M. 469, 760 P.2d 161. 
fectively and meaningfully review whether the commis- The legal residuum rule, which requires support by 
sion's ultimate decision to dismiss was erroneous under some evidence that would be admissible in a jury trial, is 
the Subsection B of this section standard of review. Gila not applicable in a judicial review of a rule-making pro- 
Res. Info. Project v. N.M. Water Quality Control Comm'n, ceeding. Tenneco Oil Co. v. N.M. Water Quality Control 
2005-NMCA-139, 188 N.M. 625, 124 P.3d 1164, cert. de- Comm'n, 1987-NMCA-153, 107 N.M. 469, 760. P.2d 161. 
nied, 2005-NMCERT-009, 188 N.M. 439, 120 P.3d 1182. Law reviews. — For comment, "Control of Industrial 
Standard is rule, if the proper procedure has been fol- Water Pollution in New Mexico," see 9 Nat. Resources J, 
lowed in promulgating it. Bokum Res. Corp. v, N.M. Water 653 (1969). 
Quality Control Comm'n, 1979-NMSC-090,.938 N.M. 546, For note, "New Mexico Water Pollution Regulations and 
603 P.2d 285. Standards Upheld," see 19 Nat. Resources J. 693 (1979). 
Standards adopted as rules are appealable. — For article, "Survey of New Mexico Law, 1979-80; Ad- 
Since the standards for the evaluation of waste water ministrative Law," see 11 N,M.L. Rev. 1 (1981). 
to determine whether it is contaminated were adopted Am. Jur. 2d, A.L.R. and C.J.S.-references, — 61A 
as rules, they are appealable to the court of appeals. Bo- Am. Jur. 2d Pollution Control §§ 117, 678 et seq., 749, 878, 
kum Res. Corp. v. N.M. Water Quality Control Comm'n, 881, 1249, 1578 to 1581, 1719, 1721. 
1979-NMSC-090, 93 N.M. 546, 603 P.2d 285. Validity and construction of anti-water pollution stat- 
Lack of numerical standards not basis for invali- utes and ordinances, 32 A.L.R.3d 215. 
dating regulation. — Although there are no numeri- Pollution control: validity and construction of statutes, 
cal standards in a regulation for what concentration of ordinances or regulations controlling discharge of indus- 
compounds triggers the label "toxic pollutant," this is trial wastes into sewer system, 47 A.L.R.3d 1224. 


not detrimental to a discharger where the director of 389A C.J.S, Health and Environment § 146. 
the environmental improvement division will make that ix ; 


74-6-8. Duties of constituent agencies. 


Each constituent agency shall administer regulations adopted pursuant to the Water Quality 
Act, responsibility for the administration of which has been assigned to it by the commission. 


History: 1953 Comp., § 75-39-7, enacted by Laws administer certain regulations, there is no unlawful del- 


1967, ch. 190, § 7. egation of authority. Kerr-McGee Nuclear Corp. v. New 
Mexico Water Quality Control Comm'n, 1982-NMCA-015, 

BN NOTSTIOND si 98 N.M. 240, 647 P.2d 873. 
Commission may delegate authority to admin- Law reviews. — For article, "The Assurance of Rea- 
ister regulations. — Where the commission gives the sonable Toxic Risk?," see 24 Nat. Resources J. 549 (1984), 


environmental improvement division the authority to 


74-6-9. Powers of constituent agencies. 


Each constituent agency may: . 

A. receive and expend funds appropriated, donated or Lanioentiad! to the constituent agency for 
purposes consistent with the Water Quality Act; Ra: . 

B. develop facts and make studies and investigations and require the production of documents 
necessary to carry out the responsibilities assigned to the constituent agency. The result of any 
investigation shall be reduced to writing and a copy furnished to the commission and to the owner 
or occupant of the premises investigated; 
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C. report to the commission and to other constituent agencies water pollution conditions that 
are believed to require action where the circumstances are such that the responsibility appears to 
be outside the responsibility assigned to the agency making the report; 

D. make every reasonable effort to obtain voluntary rei Sadan in the prevention or satis: 
ment of water pollution; 

E. upon presentation of proper credantiihia: enter at-reasonable timbe upon or Eneiugh any 
premises in which a ‘water contaminant source’is located or in which are) located any records 
required to be maintained by regulations of the federal government or the commission; provided 
that entry into any private residence without the permission of the owner shall be only by order of 
the district court for the county in which the residence is located ‘and that, in connection with any 
entry provided for in this subsection, the constituent agency may: 

(1) have aceess to and reproduce for their use any copy of the records; : 

(2) inspect any treatment works, monitoring equipment or methods required to be in- 
stalled by regulations of the federal government or the commission; and 

(3) sample any effluents, water contaminant or receiving waters; ' 

F. on the same basis as any other person, recommend and ‘propose satin seets and st@Adarde 
for promulgation by the commission; and 

G. ‘on the same basis as' any other person; present data, views or arguments and examine wit- 
nesses and otherwise participate at all hearings conducted by the commission or any other admin- 
istrative agency with responsibility in the areas of environmental management, public‘health or 
consumer protection, but shall not be given any special status over any other party; provided that 
the participation by a constituent agency in a hearing shall not require the recusal or disqualifica- 
tion of the commissioner representing that constituent agency. 


History: 1953 Comp., § 75-39-8, enacted by Laws fact that the legislature had seen fit to have the director of 
1967, ch. 190, § 8; 1973, ch. 326, § 5; 1982,.ch. 73, § 27; the environmental.improyement division sit,as a member 
1993, ch. 291, § 8. of the commission, the division could propose regulations 

The 1993 amendment, effective June 18, 1993, made a ‘to the commission and then act as an interested party 
minor stylistic change in Subsection B; in Subsection E, in at the hearings, Kerr-McGee Nuclear Corp.\ve N.M. Water 
the introductory paragraph, substituted "a water contam- Quality Contral.Comm'n, 1982-NMCA-015, 98 N,M. 240, 
inant" for "an effluent" and inserted "federal government 647 P.2d 873 (decided under prior law). 
or the", inserted "and reproduce for their use" in Para- Law reviews. — For note, "On Building Better Laws 
graph) (1), in Paragraph (2), inserted "treatment works" for New Mexico's Environment," see 4'N.M.L. Rev. 105 
and "federal government or the", inserted "water contami- (1973). 
nant or receiving waters" in Paragraph (3); inserted "and For annual survey of New Mexico law relating to .ad- 


standards" in Subsection F; and inserted Bah health" ministrative law, see 13 N.M.L. Rev. 235 (1983). 
in Subsection G. 


ANNOTATIONS 


Authority of division to propose regulations and 
act as interested party at hearings. — In light of the 


74-6-10. Penalties enforcement; eS orders; penalties; assurance 
of discontinuance. © 


A. Whenever, on the eh of any information, a constituent agency determines that a person 
violated or is violating a requirement, regulation or water quality standard adopted pursuant 
to the Water: Quality Act:or'a condition of a permit issued pursuant to that act, the constituent 
agency may: 

(1) issue a compliance order requiring compliance immediately or within a specified ° time 
period or issue a compliance order assessing a civil penalty, or both; or | 

(2) commence a civil action in district court for appropriate relief, including injunctive 
relief. | 

B. A compliance order issued pursuant to Paragraph (1) of Subsection A of this section may 
include a suspension or termination of the permit allegedly violated. 

C. A compliance order shall state with reasonable specificity the nature of the violation. Any 
penalty assessed in the compliance order shall not exceed: 
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74-6-10 ENVIRONMENTAL IMPROVEMENT 74-6-10 


(1) | fifteen thousand dollars ($15,000) per day of noncompliance with the provisions in Sec- 
tion 74-6-5 NMSA 1978, including a ere oan or a Scent issued sistema! to cart sec- 
tion; or 

(2). ten thousand dollars ($10, 000) per: shah for sacl rie éf a provision of the Water 
Quality Act other than the provisions in Section 74-6-5 NMSA 1978 or of a renee or water 
quality standard adopted pursuant,to the Water Quality Act.» 

D.) In assessing a penalty authorized:by this section, the constituent agency shall rare into ac- 
count the seriousness of the violation, any send faith efforts to comply withthe applicable require- 
ments and other relevant factors. “i 

E. For purposes of this section, a single cpnxpkionst event that bande ni skvetinhemie violations 
of more than one standard shall be treated as a single violation. 

F. Ifa person fails to take corrective actions within the time specified in a compliance onion the 
constituent agency may: 

(1) assess a civil penalty of not more than asastanetinee heas aha dollars ($25, 000) for each 
day of continued noncompliance with the compliance order; and 

(2) suspend or terminate the permit violated by the person. 

G. Any compliance order issued by a constituent agency pursuant to this section shall become’ 
final unless, no later than thirty days after,the compliance order is served, any person named in 
the compliance order submits a written request to. the commission for a public hearing. The com- 
mission shall conduct a public hearing within ninety days after receipt of a request. 

H. The commission. may appoint an independent. hearing officer to preside over any public 
hearing held pursuant to Subsection F of this section. The hearing officer shall: 

(1) make and preserve a complete record of the proceedings; and 

(2) forward to the commission a report that includes recommendations, if recommendas 
tions are requested by the commission. 

I. ‘The commission shall consider the findings of the atdependéat hearing officer and, baled on 
the evidence presented at the hearing, the commission shall make a final decision regarding the 
compliance order. 

J. In connection with any proceeding under this section, the commission may: 

(1) adopt rules for discovery procedures; and | 

(2) issue subpoenas for the attendance and testimony of witnesses and for relevant papers, 
books and documents. — 

K. Penalties collected pursuant to this section shall be deposited in fie danse fund. 

L. As an additional means of enforcing the Water Quality Act or any regulation or standard of 
the commission, the commission may accept an assurance of discontinuance of any act or practice 
deemed in violation of the Water Quality Act or any regulation or standard adopted pursuant to 
that act, from any person engaging in, or who has engaged in, such act or practice, signed and ac- 
knowledged by the chairman of the commission and the party affected. Any such assurance shall 
specify a time limit during which the discontinuance is to be accomplished. 


History: 1953 Comp., § 75-39-9, enacted by Laws Law reviews. — For comment, "Control of Industrial 


1967, ch. 190, § 9; 1970, ch. 64, § 5; 1993, ch. 291, § 9. Water Pollution in New Mexico," see 9 Nat. Resources J. 

The 1993 amendment, effective June 18, 1993, re- 653 (1969). 
wrote this section to the extent that a detailed comparison For article, "The Assurance of Reasonable Toxic Risk?," 
would be erties see 24 Nat. Resources J. 549 (1984). ; 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 61A 
ANNOTATIONS Am. Jur, 2d Puiluven Control § 2046 et seq. 

Voluntary compliance no bar to assessment of Injunction against pollution of stream by private per- 
civil penalties and cleanup costs. — The former vol- sons or corporations, 46 A.L.R. 8 aise 
untary compliance provision of Subsection A did not apply Validity and construction of, statutes, ordinances or 
to the remedies provided for violations of this article. The regulations controlling discharge of industrial wastes into 
absence of voluntary compliance actions on the part of sewer system, 47 A.L.R.3d 1224, — 
the state in a case did not prevent the state from seeking Preliminary mandatory injunction to prevent, correct 
civil penalties and costs of cleanup. State ex rel. N.M. Wa- or reduce effects of polluting practices, 49 A.L.R.3d 1239. 
ter Quality Control Comm'n v. Molybdenum Corp, of Am., Right to maintain action to enjoin public nuisance as af- 
1976-NMCA-087, 89 N.M. 552, 555 P.2d 375, cert. denied, ; fected by existence of pollution SRL agency, 60A. L.R.3d 
90 N.M. 8, 558 P.2d 620 (decided under prior law). 665. 
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Validity, under federal constitution, of state statute or 39A C.J.S. Health and Environment §§ 150 to 154. 
local ordinance regulating phosphate content of deter- 
gents, 21 A.L.R. Fed. 365. 


74-6-10.1. Civil penalties. 


A. Any person who does not comply with the provisions of Section 74-6-5 NMSA 1978, includ- 
ing any regulation adopted pursuant to that section, or any permit issued pursuant to that section, 
shall be assessed civil penalties up to the amount of fifteen thousand dollars ($15,000) per day-of 
noncompliance for each violation. 

B.. Any person who violates any provision of the Water Quality Act other than Section 74-6-5 
NMSA 1978 or any person who violates any regulation, water quality standard or compliance or- 
der adopted pursuant to that act shall be assessed civil penalties up to the amount of ten thousand 
dollars ($10,000) per day for each violation. 


History: Laws 1993, ch. 291, § 14. 


74-6-10.2. Criminal penalties. 


A. No person shall: 

(1) discharge any water contaminant without a permit for the discharge, if a permit is 
required, or in violation of any condition of a permit for the discharge from the federal environ- 
mental protection agency, the commission or a constituent agency designated by the commission; 

(2) make any false material statement, representation, certification or omission of mate- 
rial fact in an application, record, report, plan or other document filed, submitted or required to be 
maintained under the Water Quality Act NMSA 1978]; 

(3). falsify, tamper with or render inaccurate any monitoring device, method or record re- 
quired to be maintained under the Water Quality Act; 

(4) fail to monitor, sample or report as required by a permit issued pursuant to a state or 
federal law or regulation; or 

(5) introduce into a sewerage system or into a publicly owned treatment works any water 
contaminant or hazardous substance, other than in compliance with all applicable federal, state 
or local requirements or permits, that. the person knew or reasonably should have known could 
cause personal injury or property damage, which causes the treatment works to violate an effluent 
limitation or condition in a permit issued to the treatment works pursuant to the Water Quality 
Act or applicable federal water quality statutes. 

_B. . Any person who knowingly violates or knowingly causes or allows another person Aes violate 
Subsection A of this section is guilty of a fourth degree felony and shall be sentenced in accordance 
with the provisions of Section 31-18-15 NMSA 1978. 

C. Any person who is convicted of a second or subsequent violation of ubeertion A of this sec- 
tion is guilty of a third degree felony and shall be sentenced in accordance with the provisions of 
Section 31-18-15 NMSA 1978. 

D. Any person who knowingly violates Subsection A.of this section or knowingly causes an- 
other person to violate Subsection A of this section and thereby causes a substantial adverse envi- 
ronmental impact is guilty of a third degree felony and shall be sentenced in accordance with the 
provisions of Section 31-18-15 NMSA 1978. 

E. Any person who knowingly violates Subsection A of this'section and knows at the time of 
the violation that he is creating a substantial danger of death or serious bodily injury to any other 
person is guilty of a second degree felony and shall be sentenced in accordance with the provisions 
of Section 31-18-15 NMSA 1978. 

F. Asingle operational event that leads to simultaneous violations of more'than one water con- 
taminant parameter shall be treated as a single violation. | 


History: Laws 1998, ch. 291, § 15. 
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ANNOTATIONS v. Villa, 2008-NMCA-142, 134:\N.M. 679, 82)P.3d 46, rev'd 
. 7 on other grounds, 2004- NMSC- 031, 2004- NMSC-031, 136 

Jury instruction. — Following reversal of a convic- N.M. 367, 98 P.3d 1017. 
tion under this section for knowingly violating a permit Resentencing on attempt counts after cbdlnticee 
that had expired, an appellate court may not remand for for violations of statute were overturned for insufficient 
entry of judgment of conviction and re-sentencing for the evidence deprived defendant of notice and opportunity to 
lesser-included offence of the attempt to violate the Wa- defend, was inconsistent with New Mexico law regard- 
ter Quality Act where the jury had not been instructed on ing jury instructions and preservation of error, because 
the lesser offense at trial.and defendant had not offered attempt offenses were not charged and jury was not in- 
a defense at trial to the lesser-included offence. State. v. structed on them. State v. Villa, 2004-NMSC-031, 136 
2003-NMCA-142, 134 N.M. 679, 82 P.3d 46. ‘Conviction of offense not presented to jury. - _ 
Permit violation. — Where defendant was charged Where a jury acquitted a defendant of 44 out of 52 charges 
with violating conditions of a permit which had “techni- of violating the Water Quality Act, and.defendant appealed 
cally” expired as a matter of law before the alleged viola- — _ his convictions of the remaining eight felony counts, and 
tions had occurred but which all parties believed to be in the appellate court found insufficient evidence to sustain 
effect when the alleged violation had occurred, defendant the eight convictions but remanded to the district court to 
was not guilty of violating a permit under this section. enter judgment and resentencing for eight counts of at 
State v. Villa, 2003-NMCA-142, 134 N.M. 679, 82 P.3d 46, tempt to commit the offenses of which the defendant was 
aff'd, 2004-NMSC-031, 136 N.M. 367, 98 P.3d 1017. convicted, even though he was not charged with attempt 
Constitutionality. — Provision in Section 74-6-10.2B and the jury was not instructed regarding the crime of at- 
NMSA 1978 which prohibits a person from knowingly al- tempt, a conviction of an offense not presented to the jury 
lowing another person to violate this section was not un- would deprive the defendant of notice and an opportunity 
constitutionally vague as applied where the defendant, to defend against'that charge and would be inconsistent 
who was hired as an environmental expert, knew the with New Mexico law regarding jury instructions and 
conditions of the disposal permit, and knew that waste preservation of error. State v. Villa, 2004-NMSC-031, 136 

dumped at the permitted site was not included in the per- N.M. 367, 98 P.3d 1017. 


mit, did not take any action to comply with the permit or 
to remedy the violations of which he had knowledge. State 


74-6-11. Emergency; powers of delegated constituent agencies; 
penalties. ) 


A. Ifa constituent agency determines upon receipt of evidence that a pollution source or com- 
bination of sources over which it has been delegated authority by the commission poses an immi- 
nent and substantial danger to public health, it may bring suit in the district court for the county 
in which such a source is located to: 

(1) restrain immediately any person causing or contributing to the sins condition from 
further causing or contributing to the condition; or 
(2) take such other action as deemed necessary and appropriate. 

B. Ifit is not practicable to assure prompt protection of public health solely by commencement 
of a civil action as set forth in Subsection A of this section, the constituent agency may issue such 
orders as it deems necessary to protect public health. Any order issued by the constituent agency 
shall be effective for not more than seventy-two hours unless the constituent agency brings an 
action in district court within the seventy-two hour period. If the constituent agency brings an ac- 
tion within seventy-two hours of issuance of the order, the order shall be effective for one’ ‘hundred 
sixty-eight hours or for a longer period of time authorized by the court. 

C. Any person who willfully violates or fails or refuses to comply with an order issued by a 
constituent agency under Subsection B of this section shall, upon conviction, be punished by a fine’ 
of not more than five thousand dollars ($5, 000) for each day during which the violation, failure or 
refusal occurs. 


History: 1953 Comp., § 75-39-10, enacted by Laws cad} ‘ANNOTATIONS 
1967, ch. 190, § 10; 1970, ch. 64, § 6; 1971, ch. 277, § 52; 


1993, ch. 291, §.10. Law reviews. — For comment, "Control of Industrial 


The 1998 amendment, effective June 18, 1993, re- Water Pollution in New Mexico," see 9 Nat. Resources Pe: 
wrote the catchline, which read "Emergency Procedure” 653 (1969). s " 
deleted the former language of the section relating to the For article, "The Assurance of Reasonable Toxic Risk?," 
procedure followed by the, director of the environmental see 24 Nat. Resources i. 549 (1984), 

improvement agency to abate water pollution, and added Am, Jur, 2d, A.L.R. and C.J.S. references. — 61A 
new Subsections A through C. Am. Jur, 2d Pollution Control §§ 2012, 2050. 


89A C.J.S. Health and Environment § 144, 
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74-6-12. Limitations. 


A. The Water Quality Act does not grant to the commission or to any other entity the power to 
take away or modify the property rights in water, nor is it the intention of the Water Quality Act to 
take away or modify such rights. .. 

B. The Water Quality Act does not apply to any activity or condition subject to the authority of 
the environmental improvement board pursuant to the Hazardous Waste Act:[Chapter 74, Article 
4 NMSA 1978], the Ground Water Protection Act [Chapter 74, Article 68 NMSA 1978] or the Solid 
Waste Act [74-9-1 through 74-9-43 NMSA 1978] except to abate water pollution or to control the 
disposal or use of septage and sludge. 

C...The Water Quality Act does not authorize the commission to adopt any regulation with re- 
spect to any condition or quality of water if the water pollution and its effects are confined entirely 
within the boundaries of property within which the water pollution occurs when the water does 
not combine with other waters. 

D, The Water Quality Act does not grant to the commission any jurisdiction or authority affect- 
ing the relation between employers and employees with respect to or arising out of any condition 
of water quality. 

E. The Water Quality Act does not supersede or limit the applicability of any law relating to 
industrial health, safety or sanitation. 

F. Except as required by federal law, in the adoption of regulations and water quality stan- 
dards and in an action for enforcement of the Water Quality Act and regulations adopted. pursuant 
to that act, reasonable degradation of water quality resulting from beneficial use shall'be allowed, 
Such. degradation shall not result in impairment of water quality tothe extent that water quality 
standards are exceeded, 

G.. The Water Quality Act does not apply to any eg or aaa subj ect to the authority of 
the oil conservation commission pursuant to provisions of the Oil and Gas Act [Chapter 70, Article 
2 NMSA 1978], Section 70-2-12 NMSA 1978 and other laws conferring power on the oil conserva- 
tion commission to prevent or abate water pollution. 

H. When changes in dissolved oxygen, temperature, dissolved solids, sediment or turbidity. in a 
water of the state is attributable to natural causes or to the reasonable operation of irrigation and 
flood control facilities that are not subject to federal or state water pollution control permitting, 
numerical standards for temperature, dissolved solids content, dissolved oxygen, sediment or tur- 
bidity adopted under the Water Quality Act do not apply. "Reasonable. aperation', as used in this 
subsection, shall be defined by neaulagion of the commission. 


History: 1953 pati . § 75-39-11, aha by Laws 
1967, ch. 190, § 11; 1978, ch. 326, § 6; 1993, ch. 291, § 
11; 1995, ch. 133, 81; 1999, ch. 152, $1. 

Cross Heferenced — For the Solid Waste Act, see 74- 
9-1 NMSA 1978 and notes thereto. 

The 1999 amendment, effective June 18, 1999, re- 
wrote Subsection H which read: "When dissolved oxygen, 
sediment or turbidity in a water of the state is attribut- 
able to natural causes or to the reasonable operation of 
irrigation and flood control facilities, numerical standards 


for dissolved-oxygen, sediment,or turbidity adopted under » 


the Water Quality Act do not apply. "Reasonable opera- 
tion’, as used in this subsection, shall be defined by regu- 
lation of the commission". 

The 1995 amendment, effective June 16, 1995, substi- 


tuted "pursuant to provisions of" for "under" in Subsection. 


G, and. added Subsection H, 


74:6-13, Cotikteuction: 


The 1993 amendment, effective June 18, 1993, deleted 
former Subsection B relating to the availability of data 
obtained by the commission to the public and inserted 
present Subsection B; in Subsection F, inserted "Except 
as required by federal law", substituted "pursuant to that 
act" for "thereunder", and added the last sentence; and re- 
wrote Subsection G, 


ANNOTATIONS 


Law reviews. — For comment, "Control of Industrial 
Water Pollution in New Mexico," see 9 Nat. Resources J. 
653 (1969). 

For note, "New Mexico Water Pollution Regulations and 
Standards Upheld," see 19 Nat. Resources J, 693 (1979). 

For article, "The Assurance of Reasonable Toxic Risk?," 
see 24 Nat. Resources J. 549 (1984). - 


The Water Quality Act provides additional and cumulative remedies to prevent, abate and con- 
trol water pollution, and nothing abridges or alters rights of action or remedies in equity under 
the common law or statutory law, criminal or civil. No provision of the Water Quality Act or any 
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74-6-14 ENVIRONMENTAL IMPROVEMENT 74-6-16 
act done by virtue thereof estops the state or any political subdivision or person as owner of water 


rights or otherwise, in the exercise of their rights in equity or under the common law or statutory 


law to suppress nuisances or to abate pollution. 


History: 1953 Comp., § 75-39-12, enacted Py Laws 
1967, ch. 190, §,12. 


ANNOTATIONS 


Court retains jurisdiction of case seeking tort and 
contract damages. — The trial court correctly retains 
jurisdiction of a case seeking tort and contract damages 
against a utility for its failure to supply water meeting 
certain minimal standards of quality since the govern- 


ment agencies involved have no expertise in considering: 


74-6-14. Recompiled. 


Recompilations. — Former Section 74-6-14 NMSA 


tort and contractual claims and are without power to 
grant the relief that the plaintiffs have asked, and this 
section evidences the legislative intent that common-law 
remedies against water pollution be preserved. O'Hare v. 


Valley Utils., Inc., 1976-NMCA-004, 89 N.M. 105, 547 P.2d 


1147, tnodified, 1976-NMSC- 024, 89 N.M. 262, 550 P.2d 
274. 

Law reviews. — For comment, "Control of Industrial 
Water Pollution in New Mexico," see 9 Nat. Resources J. 
6538 (1969). 


the termination of agency life, was recompiled as 74-6-17 


1978, as amended by Laws 1993, ch. 291, § 17, relating to NMSA 1978 in 1993. 


74-6-15. Confidential information; penalties. 


A. Records, reports or information obtained by the commission or a constituent agency pursu- 
ant to the Water Quality Act [Chapter 74, Article 6 NMSA 1978] shall be generally available to the 
public. All ambient water quality data and all effluent data obtained by the commission or a con- 
stituent agency shall be available to the public. Records, reports or information or particular parts 
of the records, reports or information shall be held confidential, if a person can demonstrate to 
the commission or constituent agency that the records, reports or information or particular parts 
of the records, reports or information, if made public, would divulge confidential business records 
or methods or processes entitled to protection as trade secrets. Except that the record, report or 
information may be disclosed: 

(1) to officers, employees or authorized sepvagelacuitess of the commission or a constituent 
agency concerned with carrying out the purposes and provisions of the Water Quality Act; 

(2) to officers, employees or authorized representatives of the United States government; or 

'(8) when relevant in any proceeding pursuant to the Water Quality Actor the federal act. 

B. The commission shall promulgate regulations to implement the provisions of this section, 
including regulations specifying business records entitled to protection as confidential. 

C. An officer, employee or authorized representative of the commission or a constituent agency 
who knowingly or willfully publishes, divulges, discloses or makes known any information that is 
required to. be considered confidential pursuant to this section shall be fined not more aan one 
thousand dollars ($1,000) or imprisonment of not more than one year, or both. 


History: Laws 1998, ch. 291, § 13. 


74-6-16. Effect and enforcement of Water Quality Act during transition. 


A. All rules, regulations, water quality standards and administrative determinations of the com- 
mission and any constituent agency pertaining to the Water Quality Act that existed prior to the effec- 
tive date of this 1998 act shall remain in full force and effect after that date until repealed or amended, 
unless in conflict with, prohibited by or inconsistent with the provisions of the Water Quality Act. 

B. All enforcement actions taken before the effective date of this 1993 act shall be valid if based 
upon a violation of the Water Quality Act, including any regulation or water quality standard that 
was in effect at the time of the violation. 


History: Laws 1993, ch. 291, § 16. 
Compiler's notes. — The "effective date of this 1993 
act", referred to in Subsection A, means June 18, 1993, 


the effective date of Laws 1993, ch. 29, which enacted this 
section, 
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74-6-17 WASTEWATER FACILITY CONSTRUCTION LOANS 74-6A-2 


74-6-17. Termination of agency life; delayed repeal. (Repealed effective 
July 1, 2026.) 


The water quality control commission is terminated on July 1, 2025 pursuant to the Sunset Act 
[12-9-11 through 12-9-21 NMSA 1978]. The commission shall continue to operate according to 
the provisions of Chapter 74, Article 6 NMSA 1978 until isp 1, 2026. Effective July 1, 2026, Sec- 
tions 74-6- 3 through 74-6-4 NMSA 1978 are eae aies 


History: 1978 Conip! « §74-6-13.1, enacted by] Laws The 2005 .amendment, effective June 17,) 2005, 
1987, ch. 333, § 15; 1993, ch, 291, $17; 1999, ch. 21, § 2; changed the termination, operation and repeal dates. 
2005, ch. 208, § 26; 2013, ch. 166, § 8; 2019, ch. 168, 55... The 1999 amendment, effective June 18, 1999, substi- 

The 2019 amendment, effective July 1, 2019, ex- tuted "July 1, 2005" for "July 1, 1999" and "July 1, 2006" 
tended the termination date for the water quality control for."July 1, 2000" in two places and deleted "(being Laws 
commission; and changed "July 1, 2019", to "July 1, 2025", . 1967, Chapter 190, Sections 3 and 4, as amended)" follow- 
and changed "July 1, 2020", to "July 1 2026". ~ ing "74-6-4", 

The 20138 amendment, effective Jae 14, 2013, changed ' ~The 1993 amendment, effective June 18, 1998, substi- 
the agency termination date from 2013 to 2019, the termi-’ tuted "1999" for "1998" in the first sentence, substituted 
nation of the operations date from 2014 to 2020, and the "2000" for "1994" at the end of the second sentence, and 
repeal dated from 2014 to 2020; and in the last sentence, rewrote the third sentence which read "Effective July 1, 
after "74-6-3", deleted "and" and added "through". 1994, Article 6, Chapter 74 is repealed." 

ARTICLE 6A 
Wastewater Facility Construction Loans 

Sec. ar 
74-6A-1. Short title. | ‘74-6A-9. Commission; powers. 
74-6A-2. Purpose. 74-6A-10. Board; duties and powers. 
74-6A-3, Definitions. .. 74-6A-11,;; Wastewater suspense account created. 
74-6A-4, Wastewater facility pena loan fund cre- 74-6A-12. Commission bonds. _ . 

ated; administration. 74-6A-13, Agreement of the state not to limit or alter 
74-6A-4,1. Clean water administrative fund; created; rights of obligees. 

use. 74-6A-14. Validation. 
74-6A-5, 74-6A-6. Repealed. ; 74-6A-15.. Water. quality control commission; instrumen- 
74-6A-7. Loan program; administration. tality. 


74-6A-8, Financial assistance; criteria. 


74-6A-1. Short title. 


Chapter 74, Article 6A NMSA 1978 may be cited as the "Wastewater Facility Construction Loan 
Act". 


History: Laws 1986, ch. 72, § 1; 1991, ch. 172, § 2. , ANNOTATIONS 
The 1991 amendment, effective April 4, 1991,  substi- : 
" : "fay Ts " Am, Jur, 2d, A.L.R. and C.J.S. references. — 61A 
tuted "Chapter 74, Article 6A NMSA 1978" for "This act". “Sar 2d Polla tion Control § 718. 


389A C.J.S. Health & Environment § 106 et seq. 


74-6A-2. Purpose. 


The purpose of the Wastewater Facility Construction Loan Act is to provide state agencies, local 
authorities, interstate agencies and other qualified borrowers in New Mexico with low-cost finan- 
cial assistance in the construction of necessary wastewater facilities and other eligible projects 
through the creation of a self-sustaining program so as to improve and protect water quality and 
public health. 


History: Laws 1986, ch. 72, § 2; 1989, ch. 323, § 1; facilities and other eligible projects: and after "provide 


2017, ch. 114, § 1; 2018, ch. 19, § 1. state agencies", deleted "and", after "local authorities", 
The 2018 amendment, effective. May 16, 2018, ex- added "interstate agencies:and other qualified borrowers", 
panded the list of entities that are eligible for funding and after "necessary wastewater facilities", added "and 
assistance in the construction of necessary wastewater other ei projects". 

921 


© 2022 State of New Mexico: New Mexico Compilation Commission. All rights reserved. 


74-6A-3 ENVIRONMENTAL IMPROVEMENT =». > 74-6A-3 


The 2017 amendment, effective July 1, 2017, made .° _ pursuant to.the Wastewater Facility Construction Loan 
state agencies eligible for funding for wastewater projects Act; and after "to provide", added "state agencies and". 


74-6A-3. Definitions. 


As used. in the Wastewater Facility Construction Loan Act: 

A. "account" means the wastewater suspense account; ; . 

B. "administrative fee" means a fee assessed and collected by the nepr coment from a quali- 
fied borrower on each loan and expressed:as a percentage per year on the outstanding principal 
amount of the loan, payable by the borrower on the same date that principal and interest on the 
loan are due, for deposit in the clean water administrative fund; 

C. "board" means the state board of finance; 

D. "bonds" means wastewater bonds or other obligations authorized by the commission to be 
issued by the board pursuant to the Wastewater Facility Construction Loan Act; 

E. "Clean Water Act" means the federal Clean Waser Act of 1977 and its eihwadieae amend- 
ments or successor provisions; 

F. "commission" means the water quality control commission, 

G. "division" or "department" means the department of environment; 

H. "eligible project" means a project, or activity that is eligible for funding assistance under 
Section 603(c) of the Clean Water Act, Section 1383 of Title 33 of the United States Code, as of 
January 1, 2018 including a wastewater facility project, a nonpoint source water pollution control 
project and a watershed project that meet the criteria of the Clean’Water Act; 

I. "federal securities" means direct obligations of the United States, or obligations the principal 

and interest of which are unconditionally guaranteed by the United States, or an ownership inter- 
est in either of the foregoing; 

J. "financial assistance" means loans, the purchase or refinancing of existing state agency or 
local political subdivision obligations, loan guarantees, credit enhancement techniques to reduce 
interest on loans and bonds, bond insurance and bond guarantees or any combination of these 
purposes; 

K. "force account construction" means construction performed by the employees of a local au- 
thority rather than through a contractor; 

L. "fund" means the wastewater facility construction loan fund; 

M. "holders" means persons who are owners of bonds, whether registered or not, issued ura 
ant to the Wastewater Facility Construction Loan Act; 

N. . "issuing resolution" means a formal statement adopted by the board to issue bonds pursu- 
ant to the Wastewater Facility Construction Loan Act, including any trust agreement, trust inden- 
ture or similar instrument providing terms and conditions for the bonds to be issued; 

O. "local authority" means a municipality, intermunicipal agency, county, incorporated county, 
mutual domestic water consumers association as defined by the Sanitary Projects Act [Chapter 3, 
Article 29 NMSA 1978], sanitation district, water and sanitation district or any similar district, 
recognized Indian tribe or other issuing agency created pursuant to a joint powers agreement act- 
ing on behalf of any entity listed in this subsection; 

P. "operate and maintain" means to perform all necessary activities, including replacement. 
of equipment or appurtenances, to ensure the dependable and economical function of an eligible 
nraject in accordance with its intended purpose; 

Q. "qualified borrower" means a creditworthy borrower with an identified an verifiable repay- 
ment source that is eligible to receive funding pursuant to the Clean Water Act, as of January 1, 
2018 including a state agency, an interstate agency and a local authority; 

-R. "recommending resolution" means a formal statement adopted by the commission recom- 
mending to the board that bonds be issued pursuant to the Wastewater Facility Construction Loan 
Act, including any trust agreement, trust indenture or similar instrument ProNine the terms 
and conditions for mae bonds that are issued;, 

S. "state agency" means anagency or department of the executive branch of phvemmntsde. and 

T. "wastewater facility" means a publicly owned system for treating or disposing of sewage 
or wastes either by surface or underground methods, including any equipment, plant, treatment 
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works, structure, machinery, apparatus or land, in any combination, that is acquired, used, con- 
structed or operated for the storage, collection, reduction, recycling, reclamation, disposal, separa- 
tion or treatment of water or wastes or for the final disposal of residues resulting from the treat- 
ment of water or wastes, such as pumping and ventilating stations, facilities, plants and works, 
outfall sewers, interceptor sewers and collector sewers:and other real or personal property and 
appurtenances incident to their use or operation. ) 


History: Laws 1986, ch. 72, § 3; 1989, ch. 323, § 2; 
1991, ch. 172, § 3; 2007, ch. 344, § 2; 2015, ch. 112, § 1; 
2017, ch. 114, § 2; 2018, ch. 19, § 2. 

Cross references. — For the water quality control 
commission, see 74-6-3 NMSA 1978. 

For the federal Clean Water Act of 1977, see 33 U. S.C. § 
1251 et seq. 

The 2018 amendment, effective May 16, 2018, ar- 
ranged definitions in alphabetical order, defined "eligible 


project" and "qualified borrower" as used in the Wastewa-, 
ter Facility Construction Loan Act, and made conforming 


changes; added a new Subsection A and redesignated ‘for- 
mer Subsection A as Subsection B; in Subsection B, after 
"department from a", deleted "state agency or local au- 
thority" and added "qualified borrower"; added new Sub- 
sections C through E and redesignated former Subsec- 
tions B and C.as Subsections F and G, respectively; added 
new Subsections H and I and redesignated former Subsec- 
tion D as Subsection J; added a new Subsection K and 
redesignated former Subsection E as Subsection L; added 
new Subsections M and N and redesignated former Sub- 
sections F and G as Subsections O and P, respectively; in 
Subsection O, after "means", deleted "any" and added "a", 
and after "municipality", added ' 'intermunicipal agency"; 
in Subsection P, after Heebnemidalifurietion of", deleted "a 
wastewater facility" and added "an eligible project"; added 
new Subsections Q through S and redesignated former 
Subsection H as Subsection T; in Subsection T, deleted 


"Wastewater facility’ also includes 4 nonpoint source wa- 
ter pollution control project as eligible under the Clean 
Water Act"; and deleted former Subsections I through R. 

The 2017 amendment, effective July 1, 2017, defined 
"state, agency" and included "state agencies" in defini- 
tions of terms used in the Wastewater Facility Construc- 
tion Loan Act; in Subsection A, after "department from a", 
added "state agency or"; in Subsection D, after "existing", 
added "state agency"; and added Subsection R. 

The 2015 amendment, effective June 19, 2015, 
amended the Wastewater Facility Construction Loan Act 
to include "mutual domestic water consumers association" 
in the definition of "local authority"; in Subsection F, af- 
ter "incorporated county", added "mutual domestic water 
consumers association as defined by the Sanitary Projects 
Act". 

The 2007 amendment, effective July 1, 2007, added 
Subsection A. 

The 1991 amendment, effective April 4, 1991, inserted 
"the purchase or refinancing of existing local: political 
subdivision obligations" in Subsection C; in Subsection 
EK, inserted "incorporated county", "water and sanitation 
district or any similar district", and "created"; inserted 
"to perform" near the beginning of Subsection F; inserted 
"sewage or" near the beginning and added "of 1977" at the 
end of Subsection G; added Subsections H to P; and made 
related and stylistic changes throughout the section. 


74-6A-4. Wastewater facility construction loan fund created; 


administration. 


A. There is created in the state treasury a revolving loan fund to be known as the "wastewater 
facility construction loan fund", which shall be administered by the division as agent for the com- 
mission and operated as a separate account. The commission is authorized to establish procedures 
and adopt regulations as required to administer the fund in accordance with the Clean Water Act 
and state law. Any regulations relating to the issuance of bonds and the expenditure of proceeds of 
bond issues shall be approved by the board. The commission shall, whenever possible, coordinate 
application procedures and funding cycles with the New Mexico Community Assistance Act’ [11- 
6-1 NMSA 1978]. 

B. The following shall be deposited directly in the fund: 

(1) grants from the federal government or its agencies allotted to the state for capitaliza- 
tion of the fund; 

(2) funds as appropriated by the legislature to implement the provisions of the Wastewa- 
ter Facility Construction Loan Act or to provide state matching funds that are required by the 
terms of any federal grant under the Clean Water Act; 

(8) loan principal, interest and penalty payments if required by the terms of any federal 
grant under the Clean Water Act; 

(4) money transferred from the account as needed to fulfill requirements of the Clean Wa- 
ter Act; and 

(5) any other public or private money dedicated to the fund. 

C. Money in the fund is appropriated for expenditure by the commission in a manner consis- 
tent with the terms and conditions of the federal capitalization paane and the Clean Water Act 
and may be used: 
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(1). to provide funding for eligible projects; =| pein 3 

(2). to purchase, refund or refinance obligations incurred by ibet authorities! in the itive for 
eligible projects where the obligations were incurred and glass tio ee after March 7, 
1985; 

(8) to guarantee, or purchase insurance for, obligations of local authorities 00 pa 
credit market access or reduce interest rates; 

(4) to provide a source of revenue or security for the payments of neinelpal and interest on 
bonds recommended by the commission and issued‘by the board if the proceeds of the bonds are 
deposited in the fund to the extent provided in the terms of the federal grant; 

(5) to provide loan guarantees for similar revolving funds established by local authorities; 

(6) to fund the administrative expenses of the board, the commission and the division nec- 
essary to implement the provisions of the Wastewater Facility Construction Loan Act, including 
costs of servicing loans and issuing bonds, fund start- “up! costs, financial management and legal 
consulting fees and reimbursement costs for support services from other state agencies; and | 

(7) to fund other programs for which the federal government authorizes use of wastewater 
grants or to provide for any other expenditure.consistent with the Clean Water Act grant program 
and state law. 

D. Pursuant to bah eal adopted by the commission, the divisiolt may impose me collect an 
administrative fee from each qualified borrower that receives financial assistance from the fund, 
which fee shall not exceed five percent of the total loan amount and which shall be deposited i in the 
clean water administrative fund. 

E. Money not currently needed. for the operation of the fund or otherwise dedicated may be 
invested according to the provisions of Chapter 6, Article'10 NMSA 1978, and all interest:earned 
on such investments shall be credited to the fund. Money remaining in the fund at the end of any. 
fiscal year shall not revert to the general fund but shall accrue to the credit of the fund. 

F. Acting as agent for the commission, the division shall maintain full authority for the opera- 
tion of the fund in accordance with applicable federal and state law, including preparing the an- 
nual intended use plan and ensuring that loan recipients are on the state priority list or otherwise 
satisfy Clean Water Act requirements. 

G. The division shall establish fiscal controls and accounting procedures that are sufficient to 
ensure proper accounting for fund payments, disbursements and balances and shall provide an 
annual report and an annual independent audit on the fund to the governor and to the United 
States environmental protection agency as required by the Clean Water Act. 


History: 1978 Comp., § 74-6A-4, enacted by Laws 


1991, ch. 172, § 4; 2007, ch. 344, § 3; 2018, ch. 19, § 3. 

Repeals and reenactments. — Laws 1991, ch. 172; 
§ 4 repealed former 74-6A-4 NMSA 1978, as amended by 
Laws 1989, ch. 324, § 39, relating to creation and admin- 
istration of the wastewater facility construction loan fund, 
and enacted a new section, effective April 4, 1991, 

Cross references. — For the general fund, see 6-4-2 
NMSA 1978. 

For public project revolving fund, see 6-21-6, 6-21-6.1 
NMSA 1978. 

For distribution to public project Pegi fund from 
governmental gross receipts tax, see 7-1-6.38 NMSA 1978. 


For the federal Clean Water Act of 1977, see 838 U.S.C. § > 


1251 et seq. 
For the New Maxine Community eae es Act, see 11- 
6-1 NMSA 1978 et seq. 


“The 2018 amendment, effective May 16, 2018, clari- 


fied that funding assistance is available for eligible proj- 
ects as;provided by the federal'Clean Water Act; in the 
catchline, added "Wastewater facility, construction loan"; 
in Subsection C, Paragraph C(1), after "to provide", de- 
leted "loans" and added "funding", and after "for", deleted 
"the construction or rehabilitation of wastewater facili- 
ties" and added "eligible projects", and in Paragraph C(2), 
after "in the state for", deleted "wastewater facilities" and 
added "eligible projects"; and in Subsection D, after "fee 
from each", deleted "local authority" and added "qualified 
borrower". 

The 2007 amendment, effective July 1, 2007, in Sub- 
section D, provided that the administrative fee shall not 
exceed five percent of the total loan amount to each local 
authority and required that the fee be deposited in the 
clean water administrative fund. 


74-6A-4.1. Clean water administrative fund; éreated; use. 


A. The "clean water administrative fund" is created in the state treasury and shall be admin- 
istered by the department as agent for the commission. The clean water administrative fund shall 
be a dedicated fund, and all money in the clean water administrative fund is appropriated to the 
department to be used solely to administer the wastewater facility construction loan fund, which 
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may include water quality planning and water quality analysis and protection studies if autho- 
rized by the department and, if necessary, the United States environmental protection agency. The 
commission may establish procedures, adopt regulations and set fees as required to administer 
the clean water administrative fund in accordance with the Clean Water Act and state law. The 
clean water administrative fund shall consist of money deposited from: 

(1) loan administration fees collected by the department after the effective date of this sec- 
tion on loans made from the wastewater facility construction loan fund; 

(2) interest earned on investment of the clean water administrative fund: 

. (83) grants from the federal government allotted to the state for the clean water eae wie 
trative fund; 

(4) funds as appropriated by the beginlesteirt for enitnrihiineipse to ffsindovpared ths provi- 
sions of the Clean Water Act; and 
(5) any other public or private money dedicated to the clean water administrative fund. 

B.» Money in the clean water administrative fund not currently needed for the operation of 
the fund or otherwise dedicated may be invested according to the provisions of Chapter 6, Article 
10 NMSA 1978, and all interest earned on such investments shall'be credited‘to the clean water 
administrative fund. Money remaining in the clean water administrative fund at'the end of any 
fiscal year shall not revert to the general — but shall accrue to the credit of the’ — water 
administrative fund. 

»C. The department shall establish fiscal cuntrbls and arvloniesiiaa procedures that are sufficient 
to ensure proper accounting for clean water administrative fund payments; disbursements and 
balances and shall provide an annual report and an:annual independent audit on the clean water 
administrative fund to the governor and to the United States environmental brieeg ob agency as 
required by the Clean Water Act. 


History: Laws 2007, oli 344, § 1. Effective dates, — Laws 2007,:ch. 344, ‘4 4 made this 
Cross references. — For the federal Clean Water Act, section effective July 1, 2007. 
see 33 U.S.C. § 125. 


74-6A-5, 74-6A-6. Repealed. 


Repeals. — Laws 1991, ch. 172, § 14 repealed 74-6A-5 7 and commission and financial assistance criteria, effective 
and 74-6A-6 NMSA 1978, as enacted by Laws 1986, ch. April 4,°1991. For provisions of former sections, see the 


72, $8 5 and 6, relating to loan program, duties of division 1990 NMSA 1978 on NMOneSource.com. 


74-6A-7. Loan program; administration. — 


A. The division shall establish a program to provide financial assistance to qualified borrowers, 
individually or jointly, for eligible projects. The division as agent of the commission is authorized 
to enter into contracts and other agreements to carry out the provisions of the Wastewater Facility 
Construction Loan Act, including contracts and agreements with federal agencies, local authori- 
ties and other parties. 

B. The commission Sa adopt ¢ a system for the ranking of eligible projects for financial assis- 
tance. 


History: Laws 1991, ch. 172, § 5; 2018, ch.19, § 4. © "qualified borrowers", after “jointly, for", deleted "acquisi- 


The 2018 amendment, effective May 16, 2018, clari- tion, construction or modification of wastewater facilities" 
fied that funding assistance is available to qualified bor- and added "eligible projects", after "Wastewater Facility", 
rowers for eligible projects as provided by the federal deleted "Loan", and after "Construction", added "Loan"; 
Clean Water Act; in Subsection A, after "provide finan- and in Subsection B, after’"ranking of", deleted "wastewa- 


cial assistance to", deleted "local ‘authorities" and added ter facility construction" and'added "eligible". 


74-6A-8, Financial assistance; criteria. 


A. arrestin assistance shall be provided only to qualified borrowers that: 
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(1). meet the requirements for financial capability set by the division to assure sufficient 
revenues to operate and maintain the eligibilé project for its useful life, if applicable, and to —— 
the financial assistance; 

(2)> agree: to operate and maintain the eligible project facility so that the project facility 
will function properly over its structural and material design life, if applicable; 

(3), agree to maintain separate project accounts, to maintain project accounts pkdperlyd in 
accordance with generally accepted governmental Stcotnny standards and to conduct an audit 
of the project's financial records; 

_ (4). provide a written assurance, signed by an attorney or other authorized representa- 
tive, that the qualified borrower has or will acquire proper title, easements and rights of way. to 
the property upon or through which the eligible project facility proposed for funding is to be con- 
structed or extended; 

(5) require the contractor of the eligible project to post a performance and rayindent bond 
in accordance with the ‘requirements of Section 13-4-18 NMSA 1978 and its subsequent cree 
ments and successor provisions; >: 

(6) .provide a written notice of eetipdeiiah: of the eligible oraineds 

(7). appear on the priority list of the fund, regardless of rank on such list; and 

(8) provide such information to the division as required by the commission in order to com- 
ply with the provisions of the Clean Water Act and state law. 

B. Loans shall be made only to qualified borrowers that establish one or more dedicated 
sources of revenue to repay the money received.from the commission and to provide for operation, 
maintenance and equipment replacement expenses. Notwithstanding any existing statute to hb 
contrary, a qualified. borrower may do any of the following: 

(1) obligate itself to pay to the commission at periodic intervals a sum sufficient to. palsies 
all or any part of bond debt service with respect to the bonds recommended by the commission and 
issued by the board to fund the loan for the eligible project and pay over the debt service to the 
account of the eligible project for deposit to the fund; 

(2) fulfill any obligation to pay the commission by the issuance of bonds, notes or dikes ob- 
ligations in accordance with the laws authorizing issuance of state or local’ authority obligations; 
provided, however, that, notwithstanding the provisions of Section 4-54-3 or 6-15-5 NMSA 1978 
or other statute or law requiring the public sale of local authority obligations, the obligations may 
be sold at private sale to the commission at the price and upon the terms and conditions the local 
authority shall determine; 

(3) levy, collect and pay over to the commission and obligate itself to continue to levy, col- 
lect and pay over to the commission the proceeds of one or more of the following: 

(a) sewer or waste disposal service fees or charges; 

(b) licenses, permits, taxes and fees; 

(c). special assessments on the property served or benefited by the eligible project; or 
(d) other revenue available to the qualified borrower; 

. (4) .undertake and obligate itself to pay its contractual obligation to the commission solely 
from the proceeds from any of the sources specified in Paragraph (3) of this subsection or, in ac- 
cordance with the laws authorizing issuance of qualified borrower obligations, impose upon itself a 
general obligation pledge to the commission additionally secured by a pledge of any of the sources 
specified in Paragraph (3) of this subsection; or 

(5) enter into agreements, perform acts and delegate functions and duties as its governing 
body shall determine is necessary or desirable to enable the division as agent for the commission 
to fund a loan to the qualified borrower to aid it with an eligible project. ' 

-C. Each loan made by the division as agent for the commission shall provide that repayment 
of the loan shall begin not later than one year after completion of the eligible project for which the 
loan was made and shall be repaid in full no later than thirty years after completion of the oe 
project. All principal and interest on loan payments shall be deposited in the fund. 

D. Financial assistance shall be made with an annual interest rate to be five percent or less as 
determined by the commission. 

E. A zero-percent interest rate may be approved by the hm ES when the following conditions 
have been met by the local authority: 
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(1) the local authority's average user cost is greater than one and eighty-two hundredths 
percent of the local authority's per capita income; and 
(2) the local gg es S per capita income is less than idivedifindl ths of the statewide per 
capita income. 

F. A local authority may use the proceeds from financial depistlii ces received penge the Waste- 
water Facility Construction Loan Act to provide‘a local match or any other nonfederal share of an 
eligible project as ‘allowed pursuant to the Clean Water Act. 

G. Financial assistance received pursuant to the Wastewater Facility Construction Loan Act 
shall not be used by a qualified borrower on any eligible project constructed in fulfillment or par- 
tial fulfillment of requirements made of a subdivider under the provisions of the Land Subdivision 
Act [47-5-1 through 47-5-8 NMSA 1978] or the New Mexico Subdivision Act agua 47, Article 6 
NMSA 1978]. 

H. Financial assistance shall be made only to riled borrowers that employ or contract with 
a New Mexico licensed professional engineer to provide ‘and be responsible for engineering ser- 
vices on the eligible project. Such services*include an engineering report, construction contract 
documents, supervision of construction and start-up services. ( 

I» ‘Financial assistance shall be made only for eligible items. For financial assistance composed 
entirely of state funds, eligible items include the costs of engineering reports, contracted engineer- 
ing design, inspection of construction, special engineering services, start-up services, contracted 
construction, materials purchased or equipment leased for force account construction, land or ac- 
quisition of existing facilities, but eligible items do not include the costs of water rights and local 
authority administrative costs. For financial assistance made from federal funds, eligible items are 
those identified pursuant to the'Clean Water Act. 

J. In the event of default by the qualified borrower, the commission may enforce its rights by 


suit or mandamus or may utilize all other available remedies under state law. 


History: Laws 1991, ch. 172, § 6; 2015, ch. 112, § 2; 
2017,.ch. 114, § 8; 2018, ch.19,§ 5. _ 
“Cross references, — For the federal Clean Water Act 
of 1977, see 83 U.S.C. § 1251 et seq. 


For the New Mexico Subdivision Act, see 47-6-1.NMSA. |. 


1978 and notes thereto. 

The 2018 amendment, effective May 16, 2018, clarified 
that funding assistance is available to qualified borrowers 
for eligible projects as provided by the federal Clean Water 
Act; replaced "state agency or local authority" with "quali- 
fied borrower" throughout the section; replaced "waste- 
water facility" with "eligible: project" throughout the sec- 
tion; in Subsection A, Paragraph A(1), after "useful life,", 
added "if applicable", in Paragraph A(2), after "design 
life", added "if applicable", in Paragraph A(4), after "attor- 
ney", added "or other authorized representative", and in 
Paragraph A(6), after "notice of completion", deleted "and 
start of operation of the wastewater facility" and added "of 
the eligible project"; in Subsection B, in the introductory 
paragraph, after "replacement expenses", deleted "A state 
agency or local authority" and added "Notwithstanding", 
and after "to the contrary,", deleted "notwithstanding" and 
added "a qualified borrower", in Paragraph B(1), after "eli- 
gible project", deleted "of the state agency or local author- 
ity", in Paragraph B(5), after "to aid it", deleted "in the 
construction or acquisition of a wastewater facility proj- 
ect" and added. "with an eligible. project"; in Subsection C, 
after. "completion of", deleted "construction of the waste- 
water facility" and added "eligible",.and after "completion 
of the", deleted "construction" and added "eligible project"; 
in Subsection E, Paragraph E(1), after "average user cost 


74-6A-9. Commission; powers. 


is", deleted "at least fifteen dollars ($15.00) per month.or 
a higher amount as determined by the commission" and 
added "greater than one and eighty-two hundredths per- 


cent of the: local authority’s per ‘capita income", and in 


Paragraph K(2), after "local authority's", "deleted "median 
household" and added "per capita", and after "statewide", 
deleted "nonmetropolitan median household" and added 
"per-capita"; in Subsection F, after: "nonfederal share of", 
deleted "a wastewater facility construction" and added 
"an eligible"; in Subsection H, after "employ or contract 
with a", added "New Mexico licensed"; and in Subsection I, 
after "costs of engineering", deleted "feasibility". 

The 2017 amendment, effective July 1, 2017, made 
state agencies eligible for financial assistance for the 
construction of certain wastewater facilities, and pro- 
vided ‘methods by which those'state agencies can repay 
the money received from the water quality control,com- 
mission for the construction of wastewater facilities; and 
added "state or", "state agency or", "state agency" and 

"state agencies and" throughout the section. 

The 2015 amendment, effective: June 19, 2015, 
amended the Wastewater Facility Construction, Loan Act 
by extending the maximum loan repayment. period from 
twenty years to thirty years after completion of the con- 
struction project; in Paragraph (2) of Subsection B, after 

"provisions of", deleted "Sections" and added ‘Section’; in 
Subparagraph B(3\(c), after "project", deleted.."and" and 
added "or"; in Paragraph (4) of Subsection B, after the sec- 
ond occurrence of "subsection",,deleted "and". and, added 

or";.and in Subsection C, after "no later than", deleted 
"twenty" and added "thirty". 


A. In administering the Wastewater Facility Construction Loan Act, the commission shall have 
the following powers, which may be implemented by the division, in addition to those specified in 
the Water Quality Act [Chapter 74, Article 6 NMSA 1978]: 
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(1) to provide financial assistance to qualified borrowers to finance all or part of an eligible 
project, including all forms of assistance for which the fund may be used pursuant to the Wastewa- 
ter Facility Construction Loan Act; 

(2) to adopt resolutions recommending that the board issue tren or neftio dita bonds pur- 
suant to the provisions of the Wastewater Facility Construction Loan Act; 

(3) to execute agreements concerning state contributions to the fund made pursuant to the 
Clean Water Act, including obligating the commission to pay a portion:of the estimated reasonable 
cost of an eligible project.of a local authority as may be mequled to meet the water Sas goals of 
the Clean Water Act and the state; 

(4) .to foreclose upon, attach or condemn any eligible project facility, property or interest in 
the project pledged, mortgaged or otherwise available as security for a project financed in whole 
or in part pursuant to the Wastewater Facility Construction Loan Act in the event of a default by 
a qualified borrower; ee 

(5) to acquire and hold title to or Thain ii interest in cca and personal nasiaettt ead to 
sell, convey or lease that property for the purpose of satisfying a: default or enforcing the provi- 
sions of a loan agreement; 

(6) through its agent the division, to manage the fund, to grant and administer financial 
assistance to qualified borrowers and to apply for and accept grants, including capitalization grant 
awards made to the state in accordance with the Clean Water Act and the Wastewater anton 
Construction Loan Act; ; 

(7). to appoint and employ attorneys, financial naielistes sscidesmaitbod and other cakeiahen 
and agents-and employees as the business of the commission may require; 

(8) to sue or be sued and to prosecute and defend, at law or in equity, in any court having 
jurisdiction over the subject matter and the parties to the matter; 

(9) to collect application, origination and administrative fees from dielified ROE 5 the 
total of which for any loan shall not exceed four percent of the value of the loan requested or au- 
thorized; 

. (10) to adopt regulations necessary and appropriate to implement the provisions of the 
Wastewater Facility Construction Loan Act; and i 

(11) to have and exercise all the rights and powers necessary, incidental to or Penptiad from 
the specific powers enumerated in this section. 

B. Specific powers enumerated in this section shall not. limit any power necessary or approprit 
ate to carry out the purposes and intent of the Wastewater Facility Construction Loan Act. ' 

C.. The commission shall use accounting, audit and fiscal procedures conforming to generally 
accepted government accounting standards:and shall otherwise prepare audits.and budgets in ac- 
cordance with state law. The fiscal year of the commission shall coincide with the fiscal year of the 
state. 

-D. The commission shall deliver an annual report during the first week of Nos regular session 
of the legislature on the status of the wastewater facility construction loan program and the fund 
to the governor and legislature. 


History: Laws 1991, ch. 172, § 7; 2017, de: 114, § 4; financial assistance to state agencies to finance all or 


2018, ch. 19, § 6. part of a wastewater facility, to collect certain fees from 
Cross referencéa: — For the federal Clean Water Act state agencies that have received financial assistance for 
of 1977, see 33 U.S.C. § 1251 et seq. wastewater projects pursuant to the Wastewater Facil- 
The 2018 amendment, effective May 16,2018, au- ity Construction Loan Act, and, in the event.of a default 
thorized the water quality control commission to provide by a state agency, to foreclose upon, attach or condemn 
financial assistance to qualified borrowers for eligible any wastewater facility or security for a project financed 
projects as provided by the federal Clean Water Act; and in whole or in part pursuant to the Wastewater Facility 
replaced "state agencies or local authorities" with "quali- Construction Loan Act; in Subsection A, Paragraph A(1), 
fied borrowers" throughout the section, and replaced after "assistance to", added "state agencies or", in Para- 
"wastewater facility" with "eligible project" throughout graph A(2), after "to adopt", deleted "recommending", in 
the section. ee A(4), after "default by a", added "state agency 
The 2017 amendment, effective July 1, 2017, autho- ", and in Paragraph A(9), after | "administrative fees from 
rized the water quality control commission to provide the" added "state agency or". ~ . . 
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74-6A-10. Board; duties and powers. 


A. The board may issue bonds or refunding bonds pursuant. to the Wastewater Facility Con- 
struction Loan Act when the commission issues a recommending resolution to the board stating 
that a bond issue is required to implement the provisions of that act. 

B., The board may:enter into agreements regarding the sale of bonds recommended by the com- 
mission, including arrangements for letters of credit, bond insurance or other credit enhancement 
devices, provided that.no agreement shall obligate funds under the control of the commission other 
than as provided.in the Wastewater Facility Construction Loan Act.. 

C. Prior to issuance of bonds recommended by the commission pursuant to.the Wastewater 
Facility Construction Loan Act, the board may adopt regulations related to the issuance of bonds 
and the expenditure of bond proceeds pursuant to that act. 


History: Laws 1991, ch. 172, § 8. 


74-6A-11. Wastewater suspense account created. 


A. There is created in the state treasury a fund to be known as the "wastewater suspense ac- 
count". The proceeds of bonds recommended by the commission and issued and sold by the board 
pursuant to provisions of the Wastewater Facility Construction Loan Act. shall be deposited in the 
account. The commission shall be the administrator of the account. All expenditures or transfers 
from the account shall be approved by the commission. Money in the account shall be withdrawn, 
expended,or transferred as necessary to comply with the provisions of the recommending and is- 
suing resolutions for the bonds, the proceeds -of which have been deposited in the account, and to 
fund the provisions of the Wastewater Facility Construction Loan Act and. the Clean Water Act. 

B. Money in the account may be invested according to provisions.of Chapter 6, Article 10 NMSA 
1978. All interest earned on the investments shall be credited to the account. 

C, Money i in the account shall not revert to the general fund but accrue to the credit of the ac- 
count. 


History: Laws 1991, ch. 172, § 9. _ Cross references. — For the federal Clean Water Act 
of 1977, see 33 U.S.C. § 1251 et seq. 


74-6A-12. Commission bonds. 


A. The board, upon recommendation from the commission, may issue and sell bonds or other 
obligations recommended by the commission to provide funds for any purpose enumerated in the 
Wastewater Facility Construction Loan Act or for payment of obligations incurred or temporary 
loans made to accomplish any purpose of that act. As prescribed in the recommending resolution, 
bonds, may be issued in one or more series; shall bear prescribed dates; shall be in the form pro- 
vided in the Supplemental Public Securities Act [6-14-8 through 6-14-11 NMSA 1978]; shall be is- 
sued in prescribed denominations; shall have terms and maturities that do not exceed twenty-five 
years from the date of issue of each series; shall bear interest at prescribed rates; shall be payable 
and evidenced in the manner and times as set by the board; may be redeemed with or without pre- 
miums prior to maturity; may be ranked or assigned priority status; and may contain provisions 
not inconsistent with this subsection. 

B. As security for the payment of the principal and interest on bonds me Et AT by the com- 
mission and issued. by the board, the commission is.authorized to pledge, transfer and assign after 
consultation with the board: 

(1) any obligations of each qualified haxnew er, payable to the commission; 

(2) the security for the qualified borrower obligations; 

(3) any grant, subsidy or contribution from the United States or any of its agencies or in- 
strumentalities; or 
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(4) any income, revenues, funds or other money of the commission from any other source 
appropriated or authorized for use for the purpose of implementing os provisions of the Wastewa- 
ter Facility Construction Loan Act. 

C. The bonds and other obligations recommended by the commission and issued by the board 
may be sold at any time the commission and the board agree upon. The bonds may be sold’ at pri- 
vate or public sale at prices as provided in the Public Securities Act [6-14-1 through 6-14-3 NMSA 
1978] and in a manner agreed upon by the board and the commission. The commission may apply 
the proceeds of the sale of the bonds 'it recommends that have been issued by the board ‘to: 

(1) the purposes of the Wastewater Facility Construction Loan Act or the pa ge, for 
which the fund may be used; 

(2) the payment of interest on bonds robeniiendsa by the commission and issued by the 
board for a period not to exceed three years from the date of issuance of the bonds; and ~ 

(3) the payment of all expenses, including publication and printing charges, attorney fees, 
financial advisory and underwriter fees, and premiums or commissions that the commission or the 
board determines are necessary or advantageous in connection with the recommendation, adver- 
tisement, sale, creation and issuance of commission-recommended obligations. 

The board retains the power to fix the date of sale of the bonds wo to take all actions. necessary 
to sell and deliver the bonds. 

D. In anticipation of the issuance of bonds, the board or the commission may borrow sith sums 
as may be needed for any of the purposes enumerated in Subsection C of this section, obligate it- 
self by certificate or promissory note, bearing interest at a rate to be'specified by the commission 
and maturing within fifteen months from the date of the certificate or promissory note. The certifi- 
cates or promissory notes shall be payable solely from the proceeds of the bonds recommended by 
the commission and issued by the board:and from the funds from which commission-recommended 
bonds are payable. In the event that commission funds are not available for‘a loan for an eligible 
project when application is made, in order.to accelerate the completion of any eligible project, the 
local authority may, with the approval of the commission, obligate such local authority to provide 
local funds to pay that portion of the cost of the eligible project that the commission agrees to 
make available by loan, and the commission may refund the amount expended on its behalf by the 
local authority. 

E. The commission may recommend that the board issue and sell refunding bonds for the pur- 
pose of paying, defeasing or refunding the principal of, interest on and any redemption premiums 
on any matured or unmatured outstanding bonds recommended by the commission and issued 
by the board or any matured or unmatured bonds of the state issued to finance eligible projects: 
constructed pursuant to the Clean Water Act grant program. Refunding bonds issued by the board 
pursuant to a recommendation by the commission shall be subject to the provisions of the Waste- 
water Facility Construction Loan Act in the same manner and to'the same extent as other bonds 
issued pursuant to that act. The holders of refunding bonds shall be subrogated and entitled to all 
priorities, rights and pledges to which the bonds refunded thereby were entitled. 

F. Except as otherwise provided in the Wastewater Facility Construction Loan Act, the pro- 
ceeds of refunding bonds shall be immediately applied to the retirement of the bonds to be re- 
funded or be placed in escrow or trust in oné or more trust banks within or without the state to be 
applied to the payment of the refunded bonds or the refunding bonds, or both, in such priority and 
in the manner that the commission and the board may determine: 

G. The incidental costs of refunding bonds may be paid by the purchaser of the refunding 
bonds or be defrayed from other available revenues of the commission, from the proceeds of the 
refunding bonds, from the interest or other yield derived from the investment of any refunding 
bond proceeds or other money in escrow or trust, from any other sources legally available for that 
purpose or from any combination of sources as the commission may determine. ri 

H. Any accrued interest and any premium appertaining to a sale of refunding bonds may Se 
applied to the payment of the interest or the principal of the bonds, or to both interest and prin- 
cipal, may be deposited in the account or in the fund and expended sblely for the purposes of this 
subsection, may be used to refund bonds by deposit in escrow, trust or otherwise'or may be used to’ 
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defray any incidental costs oy urreyeet to the dae A or any combination thereof, as the com- 
mission may determine. 

I. An escrow or trust shall be limited to NORE). of souaarans bonds. 

J. A trust bank accounting for federal securities and other securities issued by the federal 

government in escrow or trust may place those securities for safekeeping wholly or in part in one 
or more trust banks within or without the state. Proceeds in escrow or trust may be invested or 
reinvested in federal securities and, in the case of an escrow or trust for the refunding:of outstand- 
ing bonds or securities, in other securities issued by the federal government if the recommending 
and issuing resolutions expressly permit the investment or reinvestment in securities issued by 
the federal government other than federal securities. 
-K. Atrust bank shall continuously secure, by a pledge of federal securities in an amount at all 
times at least equal to the total uninvested amount of the money, any,money placed in escrow or 
trust in that trust bank, or by that trust bank in one or more trust banks within or without the 
state, and not invested or reinvested in federal securities and other securities issued by the federal 
government. 

L... Proceeds.and investments in, escrow or trust, together with interest.or gain to be derived 
from that investment, shall be in an amount at all times sufficient to pay principal, interest, prior 
redemption premiums due, charges of the escrow agent or trustee and other incidental expenses, 
except to the extent otherwise provided for, as the obligations become due at their respective ma- 
turities or due at designated prior redemption dates in connection with tec the commission has 
exercised or is obligated to exercise a prior redemption option. 

M. The computations’ made in ONS emai ey shall be erified dig a vel ake public 
accountant. 

N. A purchaser of a refunding bond isbtieal pursuant to this section shall not be reopbrldthid for 
the application of the proceeds by the commission or any of the officers, agents or employees of the 
commission. 

O.. The state treasurer may invest any idle or surplus money of the state in bonds recom- 
mended by the commission and issued: by the board. The governing body of any public entity in the 
state may invest any idle or surplus money held in its treasury in bonds recommended by the'com- 
mission and issued by the board: Bonds recommended by the commission and issued by the board 
shall be legal investments for executors, administrators, trustees and other fiduciaries, unless oth- 
erwise directed by the court having jurisdiction of the fiduciary relation or by the document that is 
the:source of the fiduciary's authority, and for savings banks and insurance’ companies organized 
under the laws of the state. 

P.. Bonds or other ‘obligations recommended by the commission and issued’ by the board and 
the interest applicable thereto and the income therefrom and all projects or parts thereot and all 
assets of the commission shall be exempt from taxation in the state. 

Q. Bonds may be issued under the provisions of the Wastewater Facility Construction Loan Act 
only with the approval of the commission and the board pursuant to authority provided in that act. 

R. Commission members or employees or board members or employees and any person execut- 
ing bonds issued pursuant to the Wastewater Facility Construction Loan Act shall not be liable 
personally on the bonds or be subject to any personal liability or accountability by reason of the 
issuance of the bonds. 

S. All bonds recommended by the commission and issued by the board, while registered, are 
declared and shall be construed to be negotiable instruments. . 

T. All bonds, notes and certificates recommended by the commission and issued. by the board 
shall be special obligations of the board, payable,solely from the revenue, income, fees or charges 
that may, pursuant to the provisions of the Wastewater Facility.Construction Loan Act, be pledged 
to the payment of such obligations, and the bonds, notes or certificates shall not create an obliga- 
tion, debt or liability of the state. No breach of any pledge, obligation or agreement of the commis- 
sion shall i noapeds a pecuniary liability upon the state or a charge upon its general credit | or r taxing 
power. 

U.. Any eciniviaian or issuing resolution shall provide that each bond recommended or au- 
thorized shall recite that it is issued by the board under recommendation of the commission, The 
recital shall clearly state that the bonds are in full compliance with all of the provisions of the 
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ENVIRONMENTAL IMPROVEMENT: 


74-6A-14 


Wastewater Facility:Construction Loan Act, and all bonds issued containing such recital shall be 
incontestable for any cause si oleate after their mere for see ste 


History: Laws 1991, ch. 172, § 10; 2017, ch, 114, § 5; 
2018, ch. 19, § 7. 

Cross references. — For the federal Clean Water ‘Act 
of 1977, see 33 U.S.C. § 1251 et seq. 

The 2018 amendment, effective May 16, 20 18, autho- 
rized the state board of finance to issue and sell bonds 
or other obligations recommended by the water quality 
control commission to provide funds to qualified borrow- 
ers for eligible projects, and authorized the commission to 
pledge, transfer and assign any obligation or security of 
a qualified borrower as security for the payment of the 
principal and interest on bonds; in Subsection B, replaced 
"state agency or.local authority" with "qualified borrower" 
throughout the. subsection; in Subsection D, replaced 


"wastewater facility" with "eligible project" throughout 
the subsection; and in Subsection E, after, "issued to fi- 
nance", deleted "wastewater facility" and added "eligible". 

The 2017 amendment, effective July 1, 2017, autho- 
rized: the water quality: control commission to: pledge, 
transfer and assign any obligation or security of a state 
agency as security for the payment of the principal and 


' interest on the issuance and sale of bonds-by the state 


board of finance pursuant to the Wastewater Facility Con- 
struction Loan Act; in Subsection B, Paragraph B(1), after 


~ “of each", added "state agency or", and in Paragraph B(2), 


after "for the", added "state agency or"; and in Subsection 
N, after "pursuant to this”, deleted "subsection" and added 
"section". 


74-6A-13. Agreement of the state not to limit or alter rights of obligees. 


The state hereby pledges to and agrees with the jboladr’ of any bonds or other obligations i is- 
sued. under the Wastewater Facility Construction Loan Act and with those parties who enter into 
contracts with the commission or with the division pursuant to the provisions of the Wastewater 
Facility Construction Loan Act, that the state shall not limit, alter, restrict or impair the rights 
vested in the commission to fulfill the terms of agreements made with the holders of bonds or other 
obligations recommended and issued pursuant to the Wastewater Facility Construction Loan Act 
and, with the parties who may enter into contracts with the commission pursuant to the Waste- 
water Facility Construction Loan Act, and that the state shall not limit, alter, restrict, or impair 
the rights vested in a local authority or in the commission, the board or the division to fulfill the 
terms of contracts made with the commission or the board and with parties who enter into con- 
tracts with such local authorities or with the division acting as agent of the commission pursuant 
to,the Wastewater Facility Construction Loan Act. The state further agrees that it shall not in any 
way impair the rights or remedies of the holders of such bonds or other obligations of such parties 
until such bonds and other obligations, together with interest thereon, with interest on any unpaid 
installment of interest and all costs and expenses in connection with any action or proceeding by 
or on behalf of such holders, are fully met and discharged and such contracts are fully performed 
on the part of the commission, the board, the local authorities or the division acting as agent of 
the commission. Nothing in this subsection precludes such limitation or alteration if and when 
adequate provision is made by law for the. protection of the holders of bonds or other obligations 
recommended by the commission and issued by the board or those entering into such contracts 
with the commission, or the commission under any contract with a local authority, or with the divi- 
sion acting as agent for the commission. The commission or the board may include this pledge and 
undertaking for the state in such bonds or other obligations and in such contracts: 


History: Laws 1991, ch. 172, § 11. 


74-6A-14. Validation. 


All outstanding securities of the state and of all qualified borrowers, all loan or other agree- 
ments entered into between the state or the division and any qualified borrower, all regulations 
promulgated by the commission and all acts and proceedings taken by or on behalf of the state 
or any qualified borrower with respect to the financing of eligible projects are validated, ratified, 
approved and confirmed. To the extent necessary to carry out its purposes, the commission shall 
treat any bonds, obligations or agreements of the state or the division that were entered into prior 
to April 4, 1991 for the purpose of effecting the provisions of the Wastewater Facility Construction 
Loan Act or the Clean Water Act as if such bonds, obligations or agreements were those recom- 
mended by the commission and issued by the board. | 
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History: Laws 1991, ch. 172, § 12; 2018, ch. 19, § 8. validated, ratified, approved, and confirmed; and replaced 

Cross references. — For the federal Clean Water Act "local authority" with "qualified borrower" throughout the 
of 1977, see 33 U.S.C. § 1251 et seq. section, replaced "wastewater facility" with "eligible proj- 

The 2018 amendment, effective May 16, 2018, estab- ect" throughout the section, and after “entered into prior 
lished that all outstanding securities, loan or other agree- to", deleted "the effective date hereof" and added "April 4, 
ments, and all acts taken by or on behalf of qualified bor- 1991", . 


rowers with respect to the financing of eligible projects are . 
OT RRS 


74:6A-15. Water quality control commission; instrumentality. 


The water quality control commission shall he an instrumentality of the state. 


History: Laws 1991, ch. 172, § 13.. 


ARTICLE 6B 
Ground Water Protection 

Sec. EMQG OF Siebin bed ~ Sec. 
74-6B-1., Short title. r of ) 74-6B-8, Liability; cost recovery. 
74-6B-2. Findings; purpose of act. ; 74-6B-9. Storage tank fee; deposit i in storage tank fund. 
74-6B-3. Definitions. 74-6B-10. Act does not create insurance company or 
74-6B-4. Storage tank committee; creation; terms; pow- , fund: 

Ha B ers and duties.. 36 74-6B-11. Repealed. 
74-6B-5. Department's right of entry and inspection. 74-6B-12. Repealed. 
74-6B-6. Civil liability for damage to property from leak- 74-6B-13. Payment program. 

ing storage tank. 74-6B-13.1. Repealed. 

74-6B-7. Corrective action fund created; authorization 74-6B-14.. State liability; insufficient balance in the fund. 


for expenditures. 


74-6B-1. Short title. 
Chapter 74, ree 6B NMSA 1978 may. be cited as the "Ground Water Protection Act". 


History: Laws 1990, ch. 124, § 1; 1992, ch. 64, § 1. The 1992 amendment, effective March 9, 1992, substi- 
tuted "Chapter 74, Article 6B NMSA 1978" for "Sections. 1 
through 11 of this act", 


74-6B-2. Findings; purpose of act. 


A. The legislature recognizes the threat to the public health and safety = the environment 
resulting from pollution of ground water resources as a result of leaking storage tanks. The legis- 
lature also recognizes that some owners and operators of facilities containing storage tanks cannot 
take corrective action without placing their businesses in serious financial jeopardy. 

B.. The legislature finds that, because New Mexico is large in area and sparsely populated in 
some regions, it is in the public interest to take corrective action at contaminated sites so that fuel 
will continue to be readily available. 

C. The purpose of the Ground Water Protection Act is to provide pubetentivi provisions and 
funding mechanisms to the extent that funds are available to enable the state to take corrective 
action at sites contaminated. by leakage from storage tanks. 


History: Laws 1990, ch. 124, § 2; 1995, ch. 6, § 15; The 1995 amendment, effective June 16, 1995, sub- 
2001, ch. 325, § 12. stituted "some owners" for "the owners" in Subsection A, 
The 2001 amendment, effective July 1, 2001, deleted substituted "to the extent that funds are available to en- 
"underground" preceding "storage tanks" throughout the able" for "that will enable" in Subsection C, and made’a 
section. | minor stylistic change. 
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74-6B-3. Definitions. 


As used in the Ground Water Protection Act: 

A. "above ground storage tank" means a single tank or a combination of tanks, including un- 
derground pipes connected thereto, that is used to contain petroleum, including crude oil or any 
fraction thereof that is liquid at standard conditions of temperature and pressure of sixty degrees 
Fahrenheit and fourteen and seven-tenths pounds per square inch absolute, and the volume of 
which is more than ninety percent above the surface of the ground. The term does not include any: 

(1) farm, ranch or residential tank used for storing motor fuel for noncommercial purposes; 

(2) pipeline facility, including gathering lines, that is regulated under Chapter 601 of Title 
49 of the United States Code or that is an intrastate pipeline facility regulated under state laws 
as provided in Chapter 601 of Title 49 of the United States Code and that is determined by the 
United States secretary of transportation to be connected to a pipeline, or to be operated or in- 
tended to be capable of operating at pipeline pressure or as an integral part of a pipeline; 

(3) surface impoundment, pit, pond or lagoon; 

(4) storm water or wastewater collection system; 

(5) flow-through process tank; 

(6) liquid trap, tank or associated gathering lines or other storage methods or devices re- 
lated to oil, gas or mining exploration, production, transportation, refining, procesaiig or storage, 
or oil field service industry operations; 

(7) ‘tank used for storing heating oil for consumptive use on the premises where stored; 

(8) pipes connected to any tank that is described in Paragraphs (1) through 7) of this sub- 
section; or 

(9) tanks or related pipelines and facilities owned or used by a refinery, natural gas pro- 
cessing plant or pipeline company in the regular course of its refining, processing or pipeline busi- 
ness; 

B. "board" means the environmental improvement board; 

C. "corrective action" means an action taken in accordance with rules of the board to investi- 
gate, minimize, eliminate or clean up a release to protect the erpubiie health, safety and welfare or 
the environment; 

D. ‘department’ means the department of piece econ 

BE, "operator" means any person in control of or having responsibility for the daily operation of 
a storage tank; 

F. "owner": 

(1) means: 

(a) in the case of a storage tank in use or brought into use on or after November 8, 
1984, a person who owns a storage tank used for storage, use or dispensing of regulated ae 
stances; and ‘4 

(b) in the case of a storage tank in use before November 8, 1984 but no longer in use 
after that date, a person who owned the tank immediately before the discontinuation of its use; and 

(2) excludes, for purposes of tank registration requirements only, a person who: 

(a) had an underground storage tank taken out of operation on or before January i 
1974; 

(b) had an underground storage tank taken out of ileeunad! _— January 1, 1974 
and removed from the ground prior to November 8, 1984; or 

(c) had an above ground storage tank taken out of operation on or BETH July 1, 2001; 

G. "person" means an individual or any legal entity, including all governmental entities; 

H. "regulated substance" means: 

(1) asubstance defined in Section 101(14) of the federal Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 1980, but not including a substance regulated as a haz- 
ardous waste under Subtitle C of the federal Resource Conservation and Recovery Act of 1976; and 

(2) petroleum, including crude oil or a fraction thereof, that is liquid at standard condi- 
tions of temperature and pressure of sixty degrees Fahrenheit and fourteen and seven-tenths 
pounds per square inch absolute; 
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I. "release" means‘a spilling, leaking, emitting, discharging, escaping, leaching or disposing 
from a storage tank into ground water, surface water or subsurface soils in amounts exceeding 
twenty-five gallons; 

J. “secretary” means the aathétary of environment; 

K. "site" means a place where there is or was at a previous time one or more storage tanks mee 
may include areas contiguous to the actual location or previous location of the tanks; 

L. "storage tank" means an above ground storage tank or an underground storage tank; and 

M. "underground storage tank" means a single tank or a combination of tanks, including under- 
ground pipes connected thereto, that is used to contain an accumulation of regulated substances 
and the volume of which, including the volume of the underground pipes connected thereto, is ten 
percent or more beneath the surface of the ground. The term does not include any: 

(1) farm, ranch or residential tank of one thousand one hundred gallons or less capacity 
used for storing motor fuel for noncommercial purposes; 

(2) septic tank; 

(3) pipeline facility, including gathering lines, that is regulated aah Goonies 601 of Title 
49 of the United States Code or that is an intrastate pipeline facility regulated under. state laws 
as provided in Chapter 601 of Title 49 of the United States Code and that.is determined by the 
United States secretary of transportation to be connected to a pipeline, or to be operated or in- 
tended to be capable of operating at pipeline pressure or as an integral part of a pipeline; 

(4) surface impoundment, pit, pond or lagoon; 

(5) storm water or wastewater collection system; 

(6) flow-through process tank; 

(7) liquid trap, tank or associated gathering lines directly related to oil or gas production 
and gathering operations; 

(8). storage tank situated in an underground area, such as a basement, cellar, minework- 
ing drift, shaft or tunnel, if the storage tank is situated upon or above the surface of the undesig- 
nated floor; 

(9) tank used for storing hostis oil for yestaatne use on the premises where stored; 

(10) tank exempted by rule of the board after finding that the type of tank is adequately 
regulated under another federal or state law; or 

(11) RIPPER & connected to any Haak that is described in Paragraphs (1) through (10) of this 
subsection. 


History: Laws 1990, ch. 124, § 3; 1992, ch. 64, § 2; "Paragraphs (1) through", deleted "(8)" and added "(7)"; 


1993, ch. 298, § 3; 2001, ch. 325, § 13; 2010, ch. 27, § 3; in Subsection F(1)(a), after "person who owns a storage 
2018, ch. 11, § 3. tank", added “used for storage, use or dispensing of regu- 
Cross Hefeienues. — For Section 101(14) of the federal lated substances"; added Paragraph (2) of Subsection F; in 
Comprehensive Environmental Response, Compensation, . Subsection H(1), after "Section 101(14) of the", added "fed- 
and Liability Act of 1980, see 42 U.S.C.§ 9601(14). eral" and after "Subtitle C of the", added "federal"; in Sub- 
For Subtitle C of the federal Resource Conservation and section M(1), after "storing motor fuel" deleted "or heating 
Recovery Act of 1976, see 42 U.S.C.S. §§ 6921 to 6931. oil"; and in Subsection M(9), after "tank", deleted "associ- 
The 2018 amendment, effective May 16, 2018, ated with an emergency generator system" and added the 
amended the Ground Water Protection Act to conform the remainder of the sentence. 
definitions of "above ground storage tank" and "under- The 2001 amendment, effective July 1, 2001, deleted 
ground storage tank" to comply with federal law; in Para- "underground" preceding "storage tank" throughout the 
graph A(2), after "regulated under", deleted "the federal section; added Subsection A; redesignated former Subsec- 
Natural Gas Pipeline Safety Act of 1968 or the federal tions Ato J as B to K; inserted "in accordance with rules of 
Hazardous Liquid Pipeline Safety Act of 1979" and added the board" in current Subsection C; deleted "used for the 
"Chapter 601 of Title 49 of the United States Code", after storage, use or dispensing of regulated substances" at the 
"under state laws", deleted "comparable to either act" and end of current Paragraph F(1); added Subsection L; redes- 
added the remainder of the paragraph; and in Subsection ignated former Subsection K as M; deleted the citations 
M(8), after "regulated under", deleted "the federal Natural to the acts noted in. current Paragraph M(3); inserted 
Gas Pipeline Safety Act of 1968 or the federal Hazardous "tank" in Paragraph M(7); added current Paragraphs M(9) 
Liquid Pipeline Safety Act of 1979" and added "Chap- and (10); redesignated former Paragraph K(9) as M(11); 
ter 601 of Title 49 of the United States Code", and after updated the internal designations; and made stylistic 
"under state laws", deleted "comparable to either act" and changes. 
added the remainder of the paragraph. ~ The 1993 amendment, effective April 7, 1993, deleted 
The 2010 amendment, effective May 19, 2010, in Sub- “while it is" after "storage tank" in Paragraph (1) of Sub- 
section A(1), after "storing motor fuel" deleted ' ‘or heat- section E and inserted "of 1976" in Paragraph (1) of Sub- 
ing oil"; in Subsection A(7), after "tank", deleted "associ- section G. 
ated with an emergency generator system" and added The 1992 amendment, effective March 9, 1992, re- 
the remainder of the sentence; in Subsection A(8), after wrote Subsection C which formerly read: " 'division' means 
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the environmental improvement division of the health 
and environment department"; added present Subsec- 
tion I; redesignated former Subsections I and J as present 
Subsections J and K; and made minor stylistic ete 
throughout the section. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — De- 


termination whether substance is ‘"hazardous sub- 


stance" within meaning of § 101(14) of Comprehensive ; 


: 


ENVIRONMENTAL IMPROVEMENT 


74-6B-5 


Environmental Response, Compensation, and. Liability 
Act (CERCLA) (42 USCS § 9601(14)), 118 A.L.R. Fed, 293. 

Private entity's status as owner or operator under § 107 
(a)(1,2) of Comprehensive Environmental Response, and 
Liability Act (42 USCS § 9607 (a)(1,2)) (CHRCLA), 140 
A.L.R. Fed. 181. 

What constitutes "facility" within meaning of § 101(9) 
of the Comprehensive, Environmental Response, Compen- 
sation, and Liability Act (CERCLA) (42 USCA § 9601(9)), 
147 A.L.R. Fed..469, 


74-6B-4. Storage tank committee; creation; terms; powers and duties. oF 


A. An advisory committee to be known as the * "storage tank committee" is created. It shall con- 


sist of seven members: 
(1) the secretary or his designee; and 


(2) six'members to be appointed by and to serve at the pleasure of the governor and to be 
chosen yi the following groups, with no more ae) one member from each group: 


‘ (a) fire protection districts; 


(b) elected local government officials; 


(ec) wholesalers of motor fuels; 


(d) independent retailers of motor fuels; 
(e) individuals knowledgeable about corrective actions in connection with leaking 


storage tanks; and 


(f) private citizens or interest groups. 

B. Except for the initial terms of the members, the term of the appointed members shall be 
three years. For the purpose of staggering subsequent appointments, the initial terms of the six 
appointed members shall be: two for one year; two for two years; and two for three years. Members 
shall serve until their successors are appointed. Vacancies occurring in the membership of an’ap- 
pointed member shall be filled by the governor for the remainder of the unexpired term. 

C. The committee may: 

(1) recommend proposed rules to the board or the secretary; : 

(2) establish procedures, practices and policies governing the committee's activities; 

(3) review corrective actions of the department and submit comments to the secretary; and 

(4) review payments from the corrective action fund and submit its comments on the pay- 
ments to the secretary, except payments made pursuant to Section 74-6B-13 NMSA 1978, 

D, Members of the committee shall receive reimbursement for expenses incurred in the per- 
formance of their duties pursuant to the Per Diem and Mileage Act [Chapter 10, Article 8 NMSA 
1978] and shall receive no other compensation, perquisite or allowance. Expenditures for this pur- 
pose shall be made from the SLOTARE tank fund. 


erlatdivy! Laws 1990, ch. 124, $4; 1992, ch. 64, § 3; 
2001, ch, 325, § 14. 

The 2001 amendment, effective July 1, 2001, de- 
leted "underground" preceding "storage tank" and "stor- 
age tanks" throughout the section; in Subsection C, sub- 
stituted "may" for "shall and is authorized to" following 


the last sentence of Subsection B; substituted “board or 
the secretary" for "environmental improvement board" in 
Subsection C(1); substituted "department" for "division" 
and "secretary" for "director of the division" in Subsection: 
C(3); and substituted "secretary except payments made 
pursuant to Section 74-6B-13 NMSA 1978" for "director of 


"committee", deleted "proposed" preceding "corrective ac- the division" in Subsection C(4), 
tions" in Paragraph C(3) and preceding "payments" twice 
in Paragraph C(4); and made stylistic changes. 

The 1992 amendment, effective March 9, 1992, substi- 
tuted "secretary" for "director of the division" in Subsec- 


tion A(1); substituted "successors are" for "successor is" in 


ANNOTATIONS sabi 


Am. Jur, 2d, A.L.R. and C.J.S. references, an State 
and local, government control of pollution from under- 
ground storage tanks, 11 A.L.R.5th 388. 


74-6B-5. Department's right of entry and inspection. — 


The department has all rights of entry'and inspection necessary to adenintatet viii enforce the 
Ground Water Protection, Act as it haa under Section 74-4- i 3 NMSA 1978. 
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History: Laws 1990, ch. 124, § 5; 1992, ch. 64, § 4, | catchline and "department" for "division" near the begin- 
The 1992 amendment, effective March 9, 1992, sub- ning of the section. 
stituted "Department's" for "Division's" in ‘the section 


74-6B-6. Civil liability for damage to property from ne ogg eee 
~ tank. 


Nothing in the Ground Water Protection Act prohibits any exiating or future claim for relief a 
person may have as a result of damages sustained because of a release from a storage tank. 


History: Laws 1990, ch. 124, § 6; 2001, ch. 325, § 15. Application of statute of limitations in: private tort ac- 
The 2001, amendment, affective July 1: 2001, deleted. tions based on injury to persons or property caused by un- 
ph a preceding’ ‘storage tank”. dergound flow of contaminants, 11 A.L.R.5th 438. 
ANNOTATIONS : 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Tort. 
liability for pollution from underground storage tank, 5 | 
A.L.R.5th 1. 


74-6B-7. Corrective action fund created; authorization for 
expenditures. 


A. There j is created the ' aapeaetiys action fund". The fund is fopeaded to provide for financial 
assurance coverage and shall be used by the department to the extent that revenues are available 
to take corrective action in response to a release, to pay for the costs of a minimum site assessment 
in excess of ten thousand dollars ($10,000), to pay the state's share of fedéral leaking underground 
storage tank trust fund cleanup costs.as required by the federal Resource Conservation and Re- 
covery Act and to make payments to or on behalf of owners and operators for corrective action 
taken in accordance with Section 74-6B-13 NMSA 1978. The legislature may appropriate up to 
thirty percent of the annual distribution to the fund pursuant to Section 7-1-6.25 NMSA 1978 to 
the department to match federal funds, for underground contamination cleanup, and to address 
water needs. The owner or operator of a site shall not use the corrective action fund as evidence of 
financial assurance to satisfy claims of third parties. 

B. The board, after recommendations from the storage tank committee, shall adopt rules for 
establishing priorities for corrective action at sites contaminated by storage tanks. The priori- 
ties for corrective action shall be based on public health, safety and welfare and environmental 
concerns. In adopting rules pursuant to this subsection, the board shall follow the procedures of 
Section 74-4-5 NMSA 1978. The provisions of that section relating to all other matters in connec- 
tion with the adoption of rules shall apply. The department.shall establish priority lists of sites in 
accordance with the rules adopted by the board. 

C. The department shall make expenditures from the corrective action fund in accordance with 
rules adopted by the board or the secretary for corrective action taken by the state, owners or op- 
erators at sites contaminated by storage tanks; provided that: 

(1) payments may be made only for corrective action taken by persons qualified by fis 
department to perform the work pursuant to rules adopted by the board; 

(2) no expenditures from the fund shall be paid to or on behalf of an owner or operator 
for corrective action, other than a minimum site assessment or sampling, if the corrective action 
is conducted by a person that is a subsidiary or parent of or that is otherwise affiliated with the 
owner or operator; 

(3) expenditures shall be made by the department to perform corrective action, to pay for 
the costs of minimum site assessment in excess of ten thousand dollars ($10,000) or to make pay- 
ments to or on behalf of an owner or operator in accordance with Section 74- 6B-13 NMSA 1978; 

(4) any corrective action taken shall be taken at sites in the order of priority appearing on 
the priority lists, unless an emergency threat to public health, safety and welfare or to the environ- 
ment exists; 
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ENVIRONMENTAL IMPROVEMENT 


74-6B-8 


(5) when available revenues are limited and the fund can no longer be approved ‘as a fi- 
nancial responsibility mechanism, priorities for expenditures from the fund shall also be based on 
financial need as determined by rules adopted by the board; and 

(6) corrective action involving remediation shall follow a competitive ae procedure 


based on technical merit:and cost:effectiveness. 


D. No expenditure from the corrective action fund shall be sae Rech for denice ri Ba at 
sites owned or operated by the United States or any agency or instrumentality thereof. 
E. Nothing in this section SUtHOraes payments for the repair or Lisle eel of a storage oe 


or equipment. 


{ 


F. Nothing in this section authorizes payments or commitments for payments in excess of the 


funds available. 


G. The board, by rule, may provide for a specific amount to be reserved in the fund for emer- 
gencies. The amount reserved may be expended by’the department only for corrective action 
necessary when an emergency threat to public health, safety and welfare or to the environment 


exists. 


H. Within sixty days after receipt of notification that the corrective action fund has become 
incapable of paying for assured corrective actions, the owner or operator shall obtain alternative 


financial assurance ageaniahlest to the department 


History: Laws 1990, ch. 124, § 7; 1992, ch. 64, § 5; 


1993, ch. 298, § 4; 1995, ch. 6, § 16; 2001, ch. 325, § 16; 


2004, ch. 88, § 1. 

Cross references. — For distribution to corrective ac- 
tion fund of petroleum products loading fee receipts, see 
7-1-6.25 NMSA 1978. 

For imposition and rate of petroleum products loading 
fee, see 7-18A-3 NMSA 1978. 

For the federal Resource Conservation and Recovery 
Act, see 42 U:S.C. § 6901 et seq. 

The 2004 amendment, effective May.,19, 2004, 
amended Subsection A to add before the last sentence: 
"The legislature may appropriate up to thirty percent of 
the annual distribution to the fund pursuant,to Section 7- 
1-6.25 NMSA 1978 to the department to match federal 
funds, for underground contamination cleanup, and to ad- 
dress water needs." 

The 2001 amendment, effective July 1, 2001, in Sub- 
section A, deleted. "required by federal law" following 
"assurance coverage" and inserted "for corrective action 
taken" in the penultimate sentence; in Subsection B, de- 
leted "underground" preceding "storage tank" twice; in 
Subsection C, deleted language concerning expenditures 
from the corrective action fund, added the language begin- 
ning "taken by the state" to the end of the preliminary 


74-6B-8. Liability; cost recovery. 


language and added Paragraphs (1) to (6); inserted Sub- 
section G; redesignated former Subsection G as H; and 


made stylistic changes. 


The 1995 amendment, effective June 16, 1995, in- 
serted "to the extent that revenues are available" in the 
first: sentence in, Subsection A; inserted "for corrective 
action" in the second sentence and substituted "pursu- 
ant to" for "under" in the third sentence in Subsection 
B; and, in Subsection C, added the proviso at the end of 
the first sentence and added the second, third and gitar 
sentences. 

The 1993 amendment, effective April 7, 1993, in- 


‘serted the language besiiintie "to pay the state's share" 


and ending "Resource Conservation and Recovery Act" in 
Subsection A and inserted "corrective action" in Subsec- 
tion D. ; 

The 1992 amendment, effective March 9, 1992, substi- 
tuted "department" for "division" several times .through- 
out the section; added all of the present language of the 
first sentence of Subsection A following "release"; substi- 
tuted "action" for "actions" in the first sentence ‘of Sub- 
sections B and C; inserted "or the secretary" in the first 
sentence of Subsection C and added the second sentence 
of that subsection; and deleted "of an underground stor- 
age tank" following "operator" in Subsection G. 


A. An owner or operator of a storage tank from which a release has occurred shall be strictly — 
liable for the owner's, operator's and department's cost of taking corrective action at the site. 

B. An owner or operator otherwise liable under Subsection A of this section shall not be liable 
for expenditures from the state corrective action fund associated with corrective action at the site 
if he has proved to the department that he has complied with the following: 


(1) the owner or operator: 


(a) is in substantial compliance with all of the requirements and provisions of rules 
adopted by the board to fulfill’ the requirements of Paragraphs (1) through (7) of Subsection C of 


Section 74-4-4 NMSA 1978; 


1978; 


(b) has paid all storage tank fees required by Sections 74-4-4,4 and 74-6B-9 NMSA 


(c) has conducted a minimum site assessment in ‘accordance with rules of the board 
and, if contamination is found, has taken action to prevent continuing contamination; and - 
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(d) has cooperated in good faith with the department and has granted access to the 
department for investigation, cleanup and monitoring; and 

(2) for sites where storage tanks were removed or properly me te prior to March. 7, 

1990, the owner or the operator: 

(a) has paid all storage tank fees required by. Section 74-4-4.4 NMSA 1978 and a two 
hundred dollar ($200) fee per site; | 
(b) has conducted a minimum site assessment in accordance with rules of the board; 
and 

(c) has cooperated in good faith with the department and has granted access to the 
department for investigation, cleanup and monitoring. 

C. In the event that the department determines that an owner or dusehderas ee not complied 
with the requirements of Subsection B of this section, the department may bring an action in dis- 
trict court against the owner or operator to recover expenditures from the corrective action fund 
incurred by the department in taking corrective action at the site. In ‘addition, thé department 
may bring an. action in district court to recover any expenditures, made of federal funds from the 
leaking underground storage tank trust fund in taking corrective action. These expenditures made 
from the corrective action fund and from federal funds include but are not limited to costs of inves- 
tigating a release and undertaking corrective action, administrative costs and reasonable attorney 
fees. Expenditures recovered under this section, except for any recovered federal,funds, shall be 
deposited into the corrective action fund. 

~D. The department has a right of subrogation to any insurance policies in existence at the time 
of the release to the extent of any rights the owner or operator of a site may have had under that 
policy and has a right of subrogation against any third party who caused or contributed to the 
release. The right of subrogation shall apply regardless of any defenses available to the owner or 
operator under Subsection B of this section. The right of subrogation shall apply to sites where 
corrective action is taken by owners or operators under Section 74-6B-13 NMSA 1978 as well as to 
sites where corrective action is taken by the state, 


History: Laws 1990, ch. 124, § 8; 1991, ch. 47, § 1; 
1992, ch. 64, § 6; 2001, ch. 325, § 17. 

The 2001 athendment, effective July 1, 2001, deleted 
"underground" preceding "storage, tank" and "storage 
tanks" throughout the section; inserted "owner's, opera- 
tor's and" preceding "department's cost" in Subsection A; 
added the language beginning "The right of subrogation" 
to the end of Subsection D; and made stylistic changes. 

The 1992 amendment, effective March 9, 1992, substi- 
tuted "department's cost" for "division's costs" in Subsec- 
tion A; substituted all of the present language of the in- 
troductory paragraph of Subsection B beginning with "at 
the site" for "taken by the division and shall be entitled 
to the use of the state corrective action fund for correc- 
tive action at the site if he has proven to the division that 
he has complied with the following"; made minor stylistic 
changes in Subsections B(1)(b), B(1\(o), and B(2)(b); added 
Subsection B(1)(d); substituted all of the present language 
of the introductory paragraph of Subsection B(2) following: 
"tanks" for "have been removed or properly abandoned, 
the owner"; added Subsection B(2)(c); rewrote Subsection 


C; and substituted "department" for "division" in the first © 
sentence of Subsection D, while adding'‘all of the present ~ 


language of that-sentence following "policy". 


The 1991 amendment, effective June 14, 1991, in Sub- 
section A substituted "An owner or operator of an under- 
ground storage tank from which a release has occurred" 
for "All owners and operators of sites contaminated by an 
underground storage tank"; in Subsection B, rewrote the 
introductory paragraph and made minor stylistic changes; 
and, in Subsection C, in the first sentence, ‘inserted "an 
underground storage tank. if the. owner or operator of the 
tank has failed to, prove that he has complied", 


ANNOTATIONS , 


No claim for payment from corrective action 
fund. — The owner or operator of an underground -stor- 
age tank which has, experienced a release and who has 
complied with the requirements of Subsections (B)(1) 
(a) through (c)'of this section has no claim for payment 
from the corrective action fund, for costs expended by him 
for corrective action, nor does he have a claim for such 
amounts to be expended by him in the future. 1991 Op. 
Att'y Gen. No. 91-08. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Tort 
liability for pollution from underground storage tank, 5 
A.L.R.5th 1 on 


74-6B-9. Storage tank fee; deposit in storage tank fund. 


On July 1 of each year, there is due from and ‘shall be paid by either the owner or the operator a 
fee of one hundred dollars ($100) for each storage tank owned or operated. The fees shall be paid 
to the department and deposited in the'storage tank fund created in Section 74-4-4.8 NMSA‘1978. 


History: Laws 1990, ch. 124, § 9; 1992, ch. 64, § 7 
2001, ch. 825, § 18. 


The 2001 amendment, effective July 1, 2001, deleted 
"underground" preceding "storage tank" throughout the 
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section; and substituted "Section 74-4-4.8" for Section 74-4- 
4.6". 

The 1992 amendment, effective March 9, 1992, deleted 
“of an underground storage tank" following "operator" in 


ENVIRONMENTAL IMPROVEMENT 


74-6B-13 


the first sentence; and substituted "department" for "divi- 
sion" in the second sentence. 


74-6B-10. Act does not create insurance company or fund. 


Nothing in the Ground Water Protection Act creates an insurance company or an insurance 
fund. The corrective action fund is not subject to the provisions of the Insurance Code. 


History: Laws 1990, ch. 124, § 10. 


74-6B-11. Repealed. 
Repeals. — Laws 1993, ch. 298, § 5 repealed 74-6B-11 


NMSA 1978, as enacted. by Laws 1990, ch. 124, $11, pro- 
viding an incentive program to encourage early detection, 


74-6B-12. Repealed. 


Repeals. — Laws 2001, ch. 325, § 20 repealed 74-6B-12 
NMSA 1978, as enacted by Laws 1991, ch. 260, § 1, cre- 


Cross references. — For the Insurance ea see 59A- 
1-1 NMSA 1978 and notes thereto. 


reporting and clean up of releases from underground stor- 
age tanks, effective April 7, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2000 NMSA.1978 on 
NM OneSource. com. 


ating an early response team, effective July 1, 2001. For 


74-6B-13. Payment program. 


A. Unless provided otherwise in this section, all costs in excess of ten thousand dollars 
($10,000) that are necessary to perform a minimum site assessment in accordance with the rules 
of the board shall be paid from the corrective action fund. 

B. Payment of the cost of corrective action, including the cost of a minimum site assessment, 
shall be made by the department following application and proper documentation of the costs and 
in accordance with rules adopted by the secretary establishing eligible and ineligible costs. Ineli- 
gible costs include attorney fees, repair or upgrade of tanks, loss of revenue and costs of monitor- 
ing a contractor. 

C. The department shall adopt rules to provide for payments from the corrective action fund, to 
the extent that money is available in the fund, to persons who cannot afford to pay all or a portion 
of the initial ten thousand dollar ($10,000) cost of a minimum site assessment otherwise required 
in this section. The department shall develop a financial assistance means test, including a sliding 
scale of financial relief as the department deems appropriate, that allows somé or all of the mini- 
mum site assessment costs to be paid from the corrective action fund. 

D. All department determinations concerning the manner of payment, compliance and cost 
eligibility shall be made in accordance with department rules. 

E. If the owner or operator is in compliance with the requirements of Subsection..B of Sec- 
tion 74-6B-8 NMSA 1978, payment of costs from the corrective action fund shall occur not later 
than sixty days after the submission of the application and proper documentation of costs by the 
owner or operator, except as provided in Section 74-6B-14 NMSA 1978. 

F. Before any payment is made for a corrective action pursuant to this section to or on behalf of 
an owner or operator, payment shall first be made to reimburse the federal leaking panel 
storage tank trust fund for any costs incurred for that corrective action. 

G. Counties and municipalities are exempt from the requirements to pay any a aaiin of the 
initial ten thousand dollars ($10,000) of a minimum site assessment.. 


History: 1978 Comp., § 74-6B-13, enacted by Laws 
1992, ch. 64, § 10; 1993, ch. 327, § 1; 1995, ch. 6, § 17; 
1997, ch. 104, § 3; 1997, ch. 222, § 3; 2001, ch. 325, § 19. 


The 2001 amendment, effective July 1, 2001, deleted 
language in Subsection A, concerning reimbursement 
of costs; deleted all of former Subsection B, concerning 
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reimbursement of costs; redesignated former Subsections of Subsection A, added "and if money is available in the 
C to F as B to E; deleted the former second sentence of for- fund" at the end of Subsection B, and inserted "to the ex- 
mer. Subsection C, concerning eligible costs for payment; tent that money is available in the fund" in the first sen- 
deleted the former last sentence in former Subsection D, tence of Subsection D. 
concerning financial assistance; substituted "sixty days" The 1993 amendment, effective June 18, 1993, in Sub- 
for."thirty days" in. current Subsection’ E; deleted former section A, added "Unless provided otherwise in this sec- 
Subsection G, concerning reserve of a portion of the fund; tion" to the beginning and substituted "March 9, 1992" 
added Subsections F and G; and made stylistic changes. for "the effective date of this section" in the second sen- 
The 1997 amendment, effective June 20, 1997, in Sub- tence; added present Subsection D, redesignating former 
section F, substituted "thirty" for "ninety"; and in Subsec- Subsections D through F as Subsections E through G; and 
tion C, made a stylistic change changed the style of the statutory reference in present 
The 1995 amendment, effective June 16, 1995, Subsection F. 


added "to the extent that money is available" at the end 


74-6B-13.1. Repealed. 


Repeals. — Laws 2001, ch. 325, § 20 repealed 74-6B- action fund, effective July 1, 2001. For provisions of former 
18.1 NMSA 1978, as enacted by Laws 1995, ch. 6, § 19, a section, see the 2000 NMSA 1978 on NMOneSource.com. 
temporary provision concerning funding of the corrective 


74-6B-14. State liability; insufficient balance in the fund. 


Nothing in the Ground Water Protection Act establishes or creates any liability or responsibility 
on the part of the department or the state to pay corrective action costs from any source other than 
the corrective action fund, in the manner described, nor shall the department or the state have 
any liability or responsibility to make any payments for corrective action costs if the balance in the 
fund is insufficient to cover those costs. 


History: 1978 Comp., § 74-6B-14, enacted by Laws , ~ ANNOTATIONS 


abe ARR aR Am. Jur. 2d, A.L.R. and C.J.S. references. — Ap- 
plication of statute of limitations in private tort actions 
based on injury to persons or property caused by under- 
ground flow. of contaminants, 11 A.L.R.5th 438. 


ARTICLE 7 


Environmental Compliance 


Sec. . rite Sec.” 
74-7-1. Short title. 74-7-6. Division; duties. 
74-7-2. Purpose of act. 74-7-7. Regulated entities; environmental auditing pro- 
74-7-3. Definitions. grams. 
74-7-4. Board; duties. 74-7-8. Board and division; incentives. 
74-7-5. Adoption of regulations; notice and hearing; ap- 
peal. 


74-7-1. Short title. 


This. act [74-7-1 through 74-7-8 NMSA 1978]. may be cited as the "Environmental Compliance 
Act", 


- History: Laws 1983, ch. 29, § 1. Standing to sue for violation of state environmental 


Cross references. — For general provisions on envi- —__— regulatory statute, 66 A.L.R.4th 685. 
ronmental improvement, see Chapter 74, Article 1 NMSA What constitutes "suit" triggering insurer's duty to de- 
1978. fend environmental claims-state cases, 48 A.L.R.5th 355. 
389A C.J.S. Health & Environment § 1 et seq. 
ANNOTATIONS | . 


Am. Jur, 2d, A.L.R. and C.J.S. references. — GLA 
Am. Jur. 2d Pollution Control § 1 et seq. 
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74-7-2, Purpose of act. 


The purpose of the Environmental A setbiahce Act is 46 foster a aidaiBonty to Re Deltas ean 
to improve industry's compliance with environmental regulations that seek to maintain the.deli- 
cate ecological balance while still pursuing the industrial and technological development of New 
Mexico, to implement a systematic procedure to review compliance with environmental regula- 
tions and to improve the environmental regulatory process by enhancing communication between 
industry and regulatory agencies. 


History: Laws 1983, ch. 29, § 2. 


74-7-3. Definitions. 


As used in the Environmental Compliance Act: 
A. "board" means the environmental improvement boatd!” 
B. "director" means the director of the division; 

C. "division" means the environmental improvement division of the health me environment 
department [department of environment]; . 

D. "environmental audit" means a systematic assessment, sahalveia and espe Ue a “regis 
lated entity of its compliance with environmental laws and regulations administered py the board 
and the division, applicable to its operation; and 

E. "regulated entity" means any person, partnership, corporation, firm, association, govern- 
mental or other entity organized and engaging in any business or activity in the state which deals 
with or has an impact on the environment of this state or which must by law comply with federal 
or state environmental protection regulations. 


: 
iy 


History: Laws 1983, ch. 29, § 3. environmental improvement division of the health and 


- Bracketed material. — The bracketed reference to environment department shall be construed to mean the 
the department of environment was inserted by the com- department of environment. The bracketed material was 
piler, as Laws 1991, ch. 25, § 4 establishes the department not enacted by the legislature, and it is not part of the law. 


of environment and provides that all references to the 


74-7-4, Board; duties. 


The duties of the board are to: 

A. develop and maintain regulations and standards regarding environmental Budiing Pra: 
grams; and 

B. promulgate other regulations as necessary to carry out the provisions of the Environmental 
Compliance Act. 


History: Laws 1983, ch. 29, § 4. 


74-7-5. Adoption of regulations; notice and hearing; appeal. 


‘A. No regulations shall be adopted pursuant to the Environmental Compliance Act until after 
a public hearing by the board. As used in this section, "regulation" includes any amendment or 
repeal thereof. Hearings on regulations shall be held pertaining to that environmental area which 
is substantially affected by the regulation. In making a regulation, the board shall give the weight 
it deems appropriate to all relevant facts and circumstances presented at the hearing, including 
but not limited to: 

(1) the protection of the health and welfare of both the general public and the individual 
worker and the maintenance of the delicate ecological balance; 

(2) the necessity for and technical practicability and economic reasonableness of yelled 
action with respect to environmental auditing programs; 

(3) the need to protect private proprietary processes; 
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(4) the level-of management support within the specific regulated entity for the environ- 
mental auditing program; 
(5) aregulated entity's established procedures to ensure compliance and correction of any 
environmental standards that are violated; and ui 
(6) compliance with the requirements of the following federal Lawes and their associated 
standards, regulations and state implementing directives: 
(a) the National Environmental Policy Act of 1969; 
(b) the Federal Water Pollution Control Act; 
(c) the Safe Drinking Water Act; 
(d) the Resource Conservation and Recovery Act of 1976; 
(e) the Used Oil Recycling Act of 1980; 
(f) the Clean Air Act; 
(g) . the Toxic Substances Control Act; 
(h) the Occupational Safety and Health Act of 1970: 
(i) the Noise Control Act of 1972; 
(j) the Hazardous Materials Transportation Act; and 
(k) the Comprehensive Environmental Response, Compensation and Liability Act of 1980. 

B. Notice of the hearing shall be given at least thirty days prior to the hearing date and shall 
state the subject, time and place of the hearing and the manner in which interested persons may 
present their views. The notice shall state where interested persons may secure copies of any pro- 
posed regulation. The notice shall be published in a newspaper of general circulation in the area 
affected. Reasonable effort shall be made to give notice to all persons who have made a written 
request to the board for advance notice of hearings. 

C. At the hearing, the board shall allow all interested persons reasonable opportunity to sub- 
mit data, views or arguments, soma or in writing, pertaining to the feasibility of rete eet envi- 
ronmental audits. 

D. No regulation or amendment or repeal thereof adopted by the board shall become effective 
until thirty days after its filing pursuant to the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

E. Any person who is affected by a regulation adopted by the board may appeal to:the court of ap- 
peals for further relief. All appeals shall be upon the transcript made at the hearing and shall be taken 
to the court of appeals within thirty days after filing of the regulation pursuant to the State Rules Act. 


History: Laws 1983, ch. 29, § 5. © For the Hazardous Materials Transportation Act, see 49 
Cross references. — For the National Environmental US.C. § 1801 et seq. 
Policy Act of 1969 see 42 U.S.C. §§ 4321, 4331 to 4835 and For the Comprehensive Environmental Response, Com- 
4341 to 4347. pensation and Liability Act of 1980, see 42 U.S.C. § 9601 
The federal Water Pollution Control Act was omitted et seq. 
from the U.S. Code as superseded by 33 U.S.C. § 1251 et cri 
seq. ANNOTATIONS 
For the Safe Drinking Water Act, see 21 U.S.C. § 349 and Am. Jur. 2d, A.L.R. and C.J.S. references, — Affir- 
42 U.S.C. §§ 201 and 300f et seq. mative defenses in actions challenging omission or ade- 
For the Resource Conservation and Recovery Act of quacy of environmental impact statement under § 102(2) 
1976, see 42 U.S.C. § 6901 et seq. (C) of National Environmental Policy Act’ of 1969 (42 
For the Used Oil Recycling Act of 1980, see 42 US. Cc §§ uUscs § 4332(2)(C)), 63°A.L.R; Fed. 18.: 
6901a, 6903, 6914a, 6915, 6916, 6932, 6943 and 6948. ' Environmental and ‘conservation, groups! standing to 
For the Clean Air Act, see 42 US.C.§ 7401 et seq. © _challenge omission or adequacy of environmental im- 
pick a Toxic Substances) Control Act, see 15 US.C.'§ . «pact statement required by § 102(2)(C) of National Envi- 
et seq, 'y ronmental Policy.Act: £1969, im USCS. § 4332(2)(C)), 63 
For the Occupational Safety and Health Act of 1970, see ce iad. 446, Tig é 


7 ¥ 


29 U.S.C. § 651 et seq. and numerous other provisions, 
For the Noise Control Act of 1972, see 42 U.S.C. § 4901 
et seq, and 49U.S,C.§1431. , | 


74-7-6. Division; duties. 


The division shall establish guidelines for regulated entities concerning environmental auditing 
programs pursuant to the rules and regulations adopted i in ae with the Environmental 
Compliance Act. 


History: Laws 1983, ch. 29, § 6. 
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74-7-7, Regulated entities; environmental auditing programs. 


Regulated entities may in, cooperation with the division develop environmental auditing pro- 
grams in compliance with the rules and regulations adopted pursuant to the Environmental Com- 
pliance Act and.may then apply to the division for certification. These environmental auditing pro- 
grams shall be reviewed by the division and, upon a determination of compliance with established 
rules and regulations, shall be certified. 


History: Laws 1983, ch. 29, § 7. 


74-7-8. Board and division; incentives. 


Regulated entities shall be allowed a reasonable time as determined by the division to correct 
any potential problem areas identified in the environmental auditing process. The board and divi- 
sion shall develop incentives to encourage regulated entities to participate in the Environmental 
Compliance Act. 


History: Laws 1983, ch. 29, § 8. 


ARTICLE 7A 
Environmental Database 
Sec. 7 ' Sec. 
74-7A-1. Short title. 74-7A-3. Environmental database; environmental data 
74-7A-2. Definitions. required; host and state agency duties, 


74-7A-4, Protection of confidential information. 


74-7A-1. Short title. 
This act [74-7A-1 to. 74-7A-4 NMSA 1978] may be cited as the "Environmental Database Act". 


History: Laws 2021, ch. 121, § 1. art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — ‘Laws 2021, ch, 121 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-7A-2. Definitions. 


As used in the Environmental Database Act: | 

A. "environmental data" méans geospatial data relating to the environmental resources in the 
state specified in Paragraphs (1) through (8) of Subsection D of Section 3 [74-7A-3 NMSA 1978] of 
the Environmental Database Act;: 
' B, “environmental database" means the centralized, map-based, searchable website created 
pursuant to the Environmental Database Act that houses the state's environmental data; 

C. "host" means‘the natural heritage New Mexico division of the museum of southwestern biol- 
ogy at the university of New Mexico; and 

D. "state agency" means the energy, minerals and natural resources department, the depart- 
ment of environment, the state land office, the department of health, the department of game and 
fish, the public regulation commission and the historic preservation division of the cultural affairs 
department. 3 0 


History: Laws 2021, ch. 121, § 2. ‘ art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — awe 2021; ch. 121 Kons oh 3 no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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74-7A-3. Environmental database; environmental data required; nest 
and state agency duties. 


A. The host, with the cooperation of the state agetieies; shall in improve the state’ 8 eivirotimental 
data infrastructure by creating, operating and maintaining the environmental database, which 
shall be user-friendly, searchable and accessible to the public and state agencies and its primary 
services free of charge. The environmental database’shall house the state's environmental data for 
the purpose of governmental transparency, interagency cooperation and information sharing and 
to provide widespread access to the best scientific data to address the ae natural resource and 
environmental management needs. 

B.. No later than December 31, 2021, the host shall establish an iiifotmaticn lene process 
for the collection and electronic publication of the state's environmental data. 

C. No later than July 1, 2022, the environmental database shall be available for public access 
and include the environmental data specified in Subsection D of this section, subject’to the confi- 
dentiality provisions of Section 4 [74-7A-4 NMSA 1978] of the Environmental Database Act. 

D. The environmental database shall provide access to the state's environmental data, includ- 
ing: 

(1) from the energy, minerals and natural resources department:! 
(a) locations of active oil and gas wells; 
(b) locations of state parks; 
(c) locations of active mines; 
(d) locations of utility-scale solar and wind projects on state land; and 
(e) maps of important plant areas, maps of rare plant jocations and rare plant moni- 
toring data; 
(2) from the department of environment: . 
(a) locations of current permits for major sources of air pollution; 
(b) locations of current federal Clean Air Act non-attainment areas; 
(c) amap showing surface waters of New Mexico; 
(d) locations of impaired waters with federal Clean Water Act Section 303(d) status; 
(e) locations of floodplains and wetlands; 
(f) locations of waters with special statuses; 
(g) locations of national pollutant discharge elimination system permits; 
(h) ground water quality data, where available; and 
(i) locations of the state's United States environmental protection agency superfund 
sites; 
(3) from the state land office: 
(a) locations of active state trust land leases; and 
(b) locations of active rights of way across state trust land; 
(4) from the department of health: 
(a) health impact assessments; 
(b) poverty levels across the state by zip code; and 
(c) child asthma rates across the state by zip code; 
(5) from the department of game and fish: . 
» (a) designated critical habitat for devel threatened and endangered species; 
(b) the crucial habitat layer from the crucial habitat assessment tool; 
(c) likely habitat for state sensitive species; 
(d) riparian corridors; 
(e) identified wildlife corridors; 
(f) state wildlife action plan conservation see taaiite areas; 
(g) New Mexico Audubon important bird areas; and 
(h), fisheries management plan water bodies; ) 
(6) from the public regulation commission, the locations of eenay foanarnieetdn lines; 
(7) from the historic preservation division of the cultural affairs department, a link to the 
division's database of publicly available geographic information about archaeological and cultural 
sites; 


945 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


74-TA-4 ENVIRONMENTAL IMPROVEMENT 74-8-1 


(8) from each state agency, at the discretion of the state agency, links to available agency- 
developed data and research used in decision making that the,state agency determines will assist 
the public in understanding the state environmental data reported; 

(9) a link to each state agency's website; 

(10) alink to the statutes that govern each state agency; 

(11) alink to the New Mexico Administrative Code [14-4-7.2 NMSA 1978]; and 

(12) additional information, as required by the host in cooperation with the state agencies, 
that will assist the public in understanding the state's environmental data. 

E. Astate agency shall provide the host with updates to the state agency's environmental data 
as frequently as possible, but at least annually. 

F. The host shall mits the quiptiotaeertiah database as new data is received, but at least. an- 
nually. 


History: pees 2021, ch. 121, §.3. art. A, 5 23, was effective June 18, 2021, 90 idea after 
Effective dates. — awa 2021, ch. 121 contained NOD | adjournment of the legislature. 
- effective date provision, but, pursuant to N.M. Const., — 


74-7A-4, Protection of confidential information: 


Nothing in the Environmental Database Act shall require disclosure by a state agency of: 

A. information that is confidential by state or federal law; 

B. sensitive biological information that cannot be made publicly available for the protection of 
species; 

C. information required to remain confidential for safety or security reasons; 

D. archaeological or cultural survey information, unless the information is already publicly 
available or, if the information is of cultural significance to an Indian nation, tribe or pueblo, the 
disclosure is done with permission from the relevant Indian nation, tribe or pueblo; or 

EK. information that is not already provided to a state agency pursuant to rule or law. 


History: Laws 2021, ch. 121, § 4. art. IV, § 23, was effective June, 18, 2021, 90 days after 
Effective dates. — Laws 2021, ch. 121 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., pay 
Solid Waste Incineration 
Sec. Sec. 


74-8-1. Solid waste incineration prohibited. 74-8-3,. Exemptions. 
74-8-2. Disposal of incinerator ash prohibited. 


74-8-1. Solid waste incineration prohibited. 


No solid waste shall be disposed of by incineration in New Mexico until the environmental im- 
provement board puaple regulations under the provisions of Section 74-2-5.2 NMSA 1978. As used 
in this section: 

A. "solid waste" means solid waste as defined in the Solid Waste Act [74-9-1 through 74-9-43 
NMSA 1978]; and 

B. "incineration" means the process of reducing combustible solid whet designed to achieve 
complete combustion by means of a PrOWaCE or chamber. ' 


History: Laws 1989, ch. 279, § 1; 1990, ch. bo, S70L00 4 Cross references. — For the Solid Waste Act, see 74- 
9-1 NMSA 1978 and notes thereto. 
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74-8-2. Disposal of incinerator ash prohibited. 


No bottom, fly or combined ash from any incinerator located inside or outside New Mexico shall 
be disposed of at any solid waste landfill in New Mexico until such time as the environmental 
improvement board adopts regulations proposed by the environmental improvement division of 
the health and environment department [department of environment]. These regulations shall 
prescribe that incinerator ash be managed as solid, special or hazardous waste. 


History: Laws 1989, ch. 279, § 2. environment and provided that all references to the en- 

Bracketed material. — The bracketed material vironmental improvement division of the health and en- 
was inserted by the compiler and is not part of the law. vironment department shall be construed to mean the 
Laws 1991, ch. 25, § 4 established the department of department of environment. 


74-8-3. Exemptions. 


_A. Medical waste incinerators incinerating less than three tons per day and medical waste 
incinerators that were in operation as of July 1, 1989, are exempt from the provisions of Sec- 
tions 74-8-1 and 74-8-2 NMSA 1978. Utility boilers that do not use solid waste as a primary fuel 
are exempt. 

B. The prohibitions set forth in Sections 74-8-1 and 74-8-2 NMSA 1978 shall not apply to in- 
cinerators or the disposal of ash from incinerators that have interim status pursuant to the Haz- 
ardous Waste Act [Chapter 74, Article 4 NMSA 1978] and for which a permit application has 
been made under Section 74-4-4.2 NMSA 1978 to the environmental improvement division of the 
health and environment department [department of environment] prior to January 1, 1989. 


History: Laws 1989, ch. 279, § 3; 1990, ch. 99, § 71. environment and provided that all references to the en- 

Bracketed material. — The bracketed material vironmental improvement division of the health and en- 
was inserted by the compiler and is not part of the law. vironment department shall be construed to mean the 
Laws 1991, ch. 25, § 4 established the department of department of environment. 


ARTICLE 9 
Solid Waste Act 


Sec. Sec, 
74-9-1.. Short title. 74-9-18. Specific program; household hazardous’ waste 
74-9-2. Purposes. management. 
74-9-3. Definitions. vot, 74-9-19. Specific program; procurement of recycled sup- 
74-9-4, Plan; requirement. plies and materials. 
74-9-5. Plan; effect. , 74-9-20. Solid waste facility permit; application; infor- 
74-9-6. Plan; required provisions. mation required. 
74-9-7. Plan; information required from counties and 74-9-21. Permit applicant disclosure. 
municipalities. 74-9-22. Solid waste facility permit; notice of application. 
74-9-8. Board adoption of initial regulations. 74-9-23. Solid waste facility permit; when application 
74-9-9. Board review and modification of initial regula- deemed complete; notice of hearing. 
tions after approval of plan. 74-9-24. Solid waste facility permit; issuance and denial; 
74-9-10. Board adoption of regulations for source reduc- grounds; notification of decision; permit re- 
tion and recycling programs. ; cording requirement. 
74-9-11, Establishment of solid waste districts; require- 74-9-25. Application for modification of a permit; review 
_ ments; changing boundaries. by director and action pursuant,to regula- 
74-9-12. Comprehensive state solid waste. management tions. 
program. 74-9-26. Nonadjudicatory actions under Solid Waste Act 
74-9-13. Comprehensive state solid waste management that are subject to prior hearing require- 
report. ment. 
74-9-14, Division; powers and duties. 74-9-27. Hearing provisions for nonadjudicatory actions. 
74-9-15. Specific program; state government source re- 74-9-28. Prior hearing requirement for all adjudicatory 
duction and recycling. actions. 
74-9-16. Specific program; post-secondary educational 74-9-29. Hearing provisions for adjudicatory actions. 
institutions source reduction and recy- 74-9-30. Judicial review of administrative actions. 
cling. 74-9-31. Prohibited acts. 
74-9-17. Specific program; education to promote source 74-9-32. Exemptions; requirements for granting. 
reduction and recycling. | ' '74-9-33. Facilities; entry by division; availability of re- 
cords to division and others. 
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Sec. 

74-9-34. Liability; defenses; indemnification. 

74-9-35. Financial responsibility for solid waste genera- 
tors and operators of solid waste facilities. 

74-9-35.1. Legislative findings. 

74-9-35.2.- Review of contracts and leases,. 

74-9-36, Enforcement; compliance orders. 

74-9-37. Penalty; criminal. 


74-9-1. Short title. 


Sees. ego bee 

74-9-38. Penalty; civil. 

74-9-39. Solid: waste assessment fee. « 

74-9-40. Grants program; duties of division. 

74-9-41, Solid waste facility grant fund nie ‘admin- 
istration. cK 


? 7 4-9-42, No preemption of local authority. 


74-9-43. Authority to accept nondomestic oil, gas oa 
' geothermal wastes. 


Sections 1 through 42 and 72 and 73 of this act may be cited as the "Solid Waste Act". 


History: Laws 1990, ch. 99, § 1. 

Compiler's notes. — The phrase "this act", referred to 
in this section, means Laws 1990, ch. 99, sections 1 to 42 
and 72 and 73.of which constitute the Solid Waste Act. 
Sections 1 to 42 appear as 74-9-1 to 74-9-42 NMSA 1978 
and Sections 72 and 73 are a severability clause and a 


For article, "The New Mexico Solid Waste Act: A Begin- 
ning for Control of Municipal Solid Waste in the Land of 
Enchantment," see 21 N.M.L. Rev. 167 (1990). 

For.article, "Strict Liability Under the New Mexico 


“Solid Waste Act: A Comparison with CERCLA," see s 1 
_ N.M.L. Rev. 195‘¢1990).- * 


saving clause respectively, which are noted under 74-9-42 
and 74-9-1 NMSA 1978, respectively. 


ANNOTATIONS 


Law reviews. — For article, "Rights of New Mexico 
Municipalities Regarding the Siting and Operation of Pri- 
vately Owned Landfills," see 21.N.M.L. Rey. 149 (1990). 


74-9-2. Purposes. 


The purposes of the Solid Waste Act are to: 

A. authorize and direct the establishment of a comprehensive solid waste management pro- 
gram; 

B. provide technical, financial and program development assistance to counties and munici- 
palities for solid waste management; 

C. enhance the beauty and quality of the environment; conserve, recover and recycle resources; 
and protect the public health, safety and welfare; 

D. plan for and regulate, in the most economically feasible, cost-effective and environmentally 
safe manner, the reduction, storage, collection, transportation, separation, processing, recyalings 
and disposal of solid waste;: 

E. provide the opportunity and incentive for counties and municipalities to plan adequately 
and provide for cost-effective and environmentally safe solid waste management at the local level; 

F. require issuance of permits for the construction, operation and, if applicable, opens and 
postclosure maintenance of solid waste facilities; 

G. promote source reduction, recycling, reuse, treatment and transformation of solid waste as 
viable alternatives to disposal of those wastes by landfill disposal methods; and 

H. ‘require the state and its agencies, instrumentalities and political subdivisions to develop 
anita is policies that aid and promote the development of recycling recyclable materials. 


History: Laws 1990, ch. 99, § 2. 
ANNOTATIONS 


Denial of landfill permit based on public opposi- 
tion, — The Environmental Improvement Act and the 


Solid Waste Act do not require the Je8Stary to deny a 
landfill permit based on public opposition. Colonias Dev. 
Council v. Rhino Envtl, Sves., Inc., 2005- NMSC- 024, .138 
N.M. 183; 117 P.3d 939. 


74-9-3. Definitions. 


As used in the Solid Waste Act: 
A. "agricultural" means all methods of production a management of livestock, crops, veg- 
etation and soil. This includes, but is not limited to, raising, harvesting and marketing. It also 
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includes, but is not limited to, the activities of feeding, housing and maintaining animals such as 
cattle, dairy cows, sheep, goats, hogs, horses and poultry; 

B.. "board" means the environmental improvement board; 

C. "commercial hauler" means any person transporting solid waste for hire by whatever means 
for the purpose of disposing of the solid waste in a solid waste facility, except that the term does 
not include an individual transporting solid waste generated on or-from _— residential premises 
for the purpose of disposing of it in a solid waste facility; 

D. "construction and demolition debris" means materials generally edadide Od to be not water 
soluble and nonhazardous in nature, including, but not limited to, steel, glass, brick, concrete, as- 
phalt roofing materials, pipe, gypsum wallboard and lumber from the construction or destruction 
of a structure as part of a construction or demolition project, and includes'rocks, soil, tree remains, 
trees and other vegetative matter that normally results: from land clearing or land development 
operations for a:construction project, but if construction and demolition debris is mixed with any 
other types of solid waste, whether or not originating from the construction project, it loses its clas- 
sification as construction and demolition debris; 

BH. \"densified-refuse-derived fuel" means a product resulting from sia processing of mixed mu- 
nicipal solid waste in a manner thatiproduces a fuel suitable for combustion in existing or new 
solid-fuel-fired boilers; 

F. "director" means the director of the mh: lets improvement division of the health and 
environment department [department of environment); 

G. "division" means the environmental improvement division of the health stir environment 
department [department of environment]; ; 

H. "municipality" means any incorporated city, town or village, whether incorporated under 
generaliact, special act or special charter, incorporated counties and H class counties; 

I. "person" means an individual or P any entity, including federal, state and local governmental 
entities, however organized; 

J. "plan" or "state plan" means the solid waste management plan required to be dewieiealed un- 
der Section 4 (74-9. 4 NMSA 1978] of the Solid Waste Act; 

-K. "program" or "state program" means the comprehensive solid waste management program 
described in Section 12 [74-9-12 NMSA 1978] of the Solid Waste Act; 

L.. "recyclable materials" means materials that would otherwise become solid waste if not re- 
cycled and that can be collected, separated or processed and placed in use in the form of raw mate- 
rials, products or densified-refuse-derived fuels; 

M. "recycling" means any process by which recyclable materials are collected, separated or 
processed and reused or returned to use in the form of raw materials or products; 

N. "solid waste" means any garbage, refuse, sludge from a waste treatment plant, water sup- 
ply treatment plant or air pollution control facility and other discarded material, including solid, 
liquid, semisolid or contained gaseous material resulting from industrial, commercial, mining and 
agricultural operations and from community activities. "Solid waste" does not include: 

(1) drilling fluids, produced waters and other non-domestic wastes associated with the 
exploration, development or production, transportation, storage, treatment or refinement of crude 
oil, natural gas, carbon dioxide gas or geothermal energy; ' 

(2) fly ash waste, bottom ash waste, slag waste and flue gas emission control waste gener- 
ated primarily from the combustion of coal or other fossil fuels and wastes produced in conjunction 
with the combustion of fossil fuels that are necessarily associated with the production of energy 
and that traditionally have been and actually are mixed with and are disposed.of or treated at 
the same time with fly ash, bottom ash, boiler slag or flue gas emission control wastes from coal 
combustion; 

(3) waste from the extraction, Bestel dation and processing of ores and minerals, including 
phosphate rock and overburden from the mining of uranium ore, coal, copper, molybdenum and 
other ores and minerals; 

(4) agricultural waste, including, but not limited to, manures and crop residues returned 
to the soil as fertilizer or soil conditioner; - 

(5) cement kiln dust waste; 

(6) sand and gravel; 
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(7). solid or dissolved material in domestic sewage or solid or dissolved materials in irri- 
gation return flows or industrial discharges that are point sources subject to permits under Sec- 
tion 402 of the Federal Water Pollution Control Act, 33 U.S.C. Section 1342 or source, special nu- 
clear or by-product material as edefined by the Atomic Energy Act of 1954, 42 U.S.C. Section 2011 
et seq.; 

(8) densified-refuse-derived fuel; or: . 

(9) any material regulated by Subtitle C of the federal Resource Géhtarhetion and Re- 
covery Act of 1976, ae fon by the federal Toxic Substances Control Act or low-level 
radioactive waste; 

O.. "solid:waste district" means a geographical area aevieesis by the feted asa slid waste 
district under Section 11:[74-9-11 NMSA 1978] of the Solid Waste Act; 

P.. "solid waste facility" means any public or private system, facility, location; iriieelbw diner on 
the land, structures or other appurtenances or methods used for processing, transformation, recy- 
cling or disposal of solid waste, including landfill disposal facilities, transfer stations, resource re- 
covery facilities, incinerators and other similar facilities not specified, but does not include equip- 
ment specifically approved by order of the director to.render medical waste noninfectious or a 
facility which is permitted pursuant to the provisions of the Hazardous Waste Act [Chapter 74, 
Article 4 NMSA 1978] and does not apply toa awh fueled by a densified-refuse-derived fuel that 
accepts no other solid: waste; 

Q. "source reduction" means any action that causes a net reduction in the generation, pale 
or toxicity of solid waste; 

R. "special waste" means solid waste that has unique handling, transportation or disposal re- 
quirements to assure protection of the environment and the public health and safety; 

S. "transformation" means incineration, pynalysis; distillation, gasification or sri pe conver- 
sion other than composting; and 

T. "yard refuse" means vegetative matter Recnltits from ee land maintenance and 
land clearing:operations. 


History: Laws 1990, ch. 99, § 3. Cross references. — For Subtitle C of the federal Re- 


Bracketed material. — The bracketed material was source Conservation and Recovery Act, of 1976, see 42 
inserted by the compiler and is not part of the law. Laws U,S.C, §§ 6921 to 6931. 
1991, ch. 25, § 4 established the department of environ- © For the federal Toxic Substances Control Act, seé 15 
ment and provided that all references to the environmen- U.S,C. § 2601 et seq. 


tal improvement division of the health and environment 
department shall be construed to mean the is Bae ale 
of environment. 


74-9-4, Plan; requirement. 


As a basis for developing a comprehensive solid waste management program, the director shall 
prepare and submit to the board for approval a solid waste management plan no later than De- 
cember 31, 1992. The plan shall be comprehensive and integrated and shall include consideration 
of the following activities with the priorities indicated: 

A. first, source reduction and recycling; _ 

B. second, environmentally safe transformation; and 

C. third, environmentally safe landfill disposal. 


History: Laws 1990, ch. 99, § 4; 1991, ch. 194, § 1. The 1991 amendment, effective June 14, 1991, substi- 
tuted "December 31, 1992" for "December 31, 1991" at the 
end of the first sentence. ‘ 


74-9-5. Plan; effect. 


The plan approved by the board shall be effective thirty days after its approval and shall be filed 
under the provisions of Section 14-4-4 NMSA 1978. Consistency with the plan shall’ be required: 
A. of any regulation adopted by the board under the provisions of the Solid Waste Act; © 
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B. in any action taken by the director under authority contained in the Solid Waste Act; and 
»C. as acondition of approval of any application by a county or municipality for a grant under 
the pravisienes of the ®olid iene Act. . 


History: lavas 1990, ch. 99, § 5. 


74-9-6. Plan; required provisions. | 


The plan shall include at least the following elements: 

A. a waste characterization ‘element that identifies'the constituent materials, including but 
not limited to type, quantity and ‘source, that compose solid waste generated or disposed of, or 
both, within the state; 

B. a source reduction element that identifies types, quantities and toxicities of solid waste to 
be reduced, mechanisms to stimulate and enhance reduction; including the impacts on’ generation 
of solid waste of packaging, rate structures for collection and disposal economic incentives, and a 
program implementation schedule to meet’the goal ‘stated in Subsection J of this section; 

C. a recycling element that identifies types and quantities of recyclable materials, evaluates 
and quantifies current levels of recycling efforts in New Mexico, and describes, evaluates and iden- 
tifies the current and future market structure for recycling, including procurement preferences for 
recycled materials, and a iiser eo dap ic at schedule to meet the goal stated in Subsection 
J of this’ section; 

~D. a composting element that identifies both the types and quantities of solid waste that are 
and those that could be composted, procurement preferences for composted products, a description 
of the methods and facilities needed to implement the composting element and a program imple- 
mentation schedule to meet the goal stated in Subsection J of this section; 

E. a solid waste facility capacity element that identifies, for each solid waste district, current 
landfill disposal capacity and projects the quantity of landfill disposal space that will have to be 
permitted to maintain an average landfill disposal capacity that will be needed to manage the 
quantity of solid waste projected to be generated over the next ten years from sources both within 
and outside of the state, reduced by source reduction, recycling, composting and other programs; 

F. an education and public information element that identifies existing public information and 
education programs and describes how the state will increase awareness of and cooperation of the 
public in environmentally safe solid waste management; 

G. a funding element that includes a projected cost of implementation of the plan and recom- 
mendations for developing revenue sources for plan implementation to meet the goal stated in 
Subsection J of this section; . 

H. <a‘special waste and household hazardous waste element that identifies types: and quanti- 
ties of those categories of and recommends methods for waste handling, collecting, transporting 
and disposing of those wastes; identifies existing and future strategies for managing those wastes; 
and includes an implementation schedule to meet the goal stated in Subsection J of this section; 

I. a siting element that locates and provides a description of areas that could be used for de- 
velopment of adequate transformation or landfill disposal capacity concurrent and consistent with 
the development and implementation of the plan; and 

J. a goal to divert twenty-five percent of all solid waste from solid waste disposal facilities by 
July 1, 1995, and fifty percent of all solid waste by July 1, 2000, with a base rate of disposal calcu- 
lated by multiplying the ReBHSOD of the state by four pounds per person per day for the period 
used as the base period. 


History: Lenk 1990, ch. 99, § 6. 


74-9-7, Plan; information required from counties and municipalities. 

A. As a basis for developing and preparing the plan, the director shall request and shall use 
information from each county and municipality or combinations of counties and municipalities as 
further authorized under the provisions of this section. 
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B. The director shall prepare and distribute to each county and municipality guidelines to as- 
sist it in the preparation of the plan information submittals. These guidelines shall be distributed 
no later than October 1, 1990. The guidelines shall include requirements for submittal of: 

(1) documentation that demonstrates that the submitting county or municipality consid- 
ered combining with one or more other counties or municipalities, or both, to form a district for 
solid waste planning and local implementation of program elements for which the county's or mu- 
nicipality's participation is required under the provisions of the Solid. Waste Act; and ... . 

(2) information to be furnished by counties or municipalities for their respective Junie: 
tions that corresponds generally to the provisions of Section 74-9-6 NMSA 1978. 

C, Ifa county or municipality indicates in.its submission that it has developed through a joint 
powers agreement or otherwise a plan for formation of a solid waste district with one or more 
other participating counties or municipalities, that proposed district shall be recommended to the 
board by the director for-designation under Section 74-9-11 NMSA 1978. 

D.. In developing the information to be aubraitad to the director, each county and municipality 
shall provide: 

(1) for the maximum public participation in 1 the process. that is eal within time con- 
straints and available resources; and .. 

(2). for obtaining information from representatives of the private sector riaineai in solid 
waste management. 

E. The information submitted to the dineator shall include a description of methods used by the 
county or municipality to achieve the participation required under Subsection D of this section. 

F. Ifa county or municipality or any.combination of counties or municipalities designates in a 
plan information submittal proposed county, municipal or regional landfill disposal sites, and the 
sites comply with applicable substantive permitting requirements established by the Solid Waste 
Act and regulations adopted pursuant to that act, the designations shall be binding upon the 
director unless he applies for and receives from the board authorization to change a designation. 

G. Counties and municipalities shall furnish. the documentation and information described in 
Subsection B of this section no later than July 1, 1992. 7 | 

H. Failure by a county or municipality to furnish information that is required by the direc- 
tor, giving due regard to the particular demographic, geographic, economic and other -appropri- 
ate characteristics of the county or municipality, may render it ineligible to be a recipient of any 
grants authorized under the provisions of the Solid Waste Act and established by regulations ad- 
opted by the board. 


History: Laws 1990, ch. 99, § 7; 1991, ch. 185, § 1; 
1991, ch. 194, § 2. 

-1991 amendments, — Identical amendments to this 
section were enacted by Laws 1991, ch, 185, § 1 and Laws 
1991, ch. 194, § 2, effective June 14, 1991, which substi- 
tuted "Section 74-9-6 NMSA 1978" for "Section 6 of the 
Solid Waste Act" at the end of Paragraph (2) of Subsection 


B; substituted "Section 74-9-11 NMSA 1978" for. "Sec- 


tion 11 of the Solid Waste Act" at the end of Subsection C; 
substituted "July 1, 1992" for "July 1,1991" at the end of 


.; Subsection G; and made minor stylistic changes in Sub- 


section F, The section was set out as amended by Laws 
1991, ch. 194, § 2. See 12-1-8 NMSA 1978. 


74-9-8. Board adoption of initial regulations. 


No later than December 31, 1991, the board shall adopt regulations under the authority of this 


section to: 


A. implement, administer and enforce a program for the cost-effective and environmentally 


safe siting, construction, operation, maintenance, closure and post-closure care of solid waste fa- 
cilities, including financial responsibility requirements for solid waste facility owners and opera- 
tors and also including requirements that assure that the relative interests of the applicant, other 
owners of property likely to be affected and the general public will be considered prior to the issu- 
ance of a permit for a solid waste facility; 

B. define the solid wastes that are considered special wastes; 

C. . establish specific requirements for the detoxification and disposal of special wastes; 

D,_ establish classifications of solid waste facilities and define what types of solid waste may be 
processed or disposed of in each classification; © 
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EK. establish performance standards for the construction and operation of solid waste facili- 
ties that will assure protection of ground water quality from degradation by contaminants from 
solid waste facilities consistent with the provisions of the Water Quality Act [Chapter 74, Article 
6 NMSA 1978] and the regulations and standards established under that act by the water quality 
control commission, provided such regulations shall not allow permitting of any active solid waste 
facility larger than five hundred acres; 

F. establish performance standards for transformation facilities that will assure protection of 
the state's environment; 

G. establish requirements and procedures for the granting or denial of an application to mod- 
ify a solid waste facility permit under Section 74-9-25 NMSA 1978; 

H. establish requirements and procedures for commercial haulers to minimize littering and 
otherwise prevent degradation of the environment; 

I. establish an applicant fee schedule for processing permit applications that is based on costs 
of application review incurred by the division and also costs incurred for investigations of appli- 
cants by state departments and agencies other than the division, which regulation shall provide 
for the reimbursement of these costs to the division or other department or agency from the fees 
charged and shall also limit the fee to be not greater than ten thousand dollars ($10,000); 

J. establish requirements and procedures for a person to obtain a variance from the applica- 
tion of a substantive regulation to the person if the person files a written application for a variance 
with the director and demonstrates to the director's satisfaction that: 

(1) application of the regulation would result in an arbitrary and unreasonable taking of 
the applicant's property or would impose an undue economic burden upon any lawful business, 
occupation or activity; and 

(2) granting the variance will not result in any condition injurious to human health, safety 
or welfare or the environment; 

K. assure that no variance will be granted under the provisions of Subsection J of this section 
until the director has considered the relative interests of the applicant, other owners of property 
likely to be affected and the general public and that any variance or renewal of a variance shall be 
granted for time periods and under conditions consistent with reasons for the various [variance] 
but within the following limitations: 

(1) ifthe variance is granted on the grounds that there are no practicable means known or 
available for the adequate prevention of degradation of the environment or the risk to the public 
health, safety or welfare, it shall continue only until the necessary means for the prevention of the 
degradation or risk become known and available; or 

(2) ifthe variance is granted on. the grounds that it is justified to relieve or prevent hard- 
ship of a kind other than that provided for in Paragraph (1) of this subsection, it shall not be 
granted for more than one year; 

L. establish a list of solid wastes that shall not be. transferred, disposed of or transformed in a 
solid waste facility and prohibit the disposal or transformation of those solid wastes in solid waste 
facilities; 

M. establish recordkeeping procedures for solid waste transfer, landfill disposal and transfor- 
mation facilities that shall include requirements for recording the type, amount and origin of solid 
waste transferred, disposed of or transformed at the facility and that require operators of landfill 
disposal, solid waste transfer and transformation facilities within the state to: 

(1) maintain records in a form required by the division and file them with the division in- 
dicating the type, amount, origin and location in a landfill disposal facility of solid waste accepted 
by the facility; 

(2); maintain copies bof the records required under Paragraph (1) of this subsection after 
closure in a manner and for the length of time prescribed by the division; and 

(8) make all required records available for inspection by the division and the general pub- 
lic during normal business hours; and 

N... require the division to establish a solid waste facility operator certification program. 
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History: Laws 1990, ch. 99, § 8; 1991, ch,-185, § 2; change in’Paragraph (1) of Subsection J, was approved on 
1991, ch, 194, § 3. — _. April 4, 1991. However, Laws 1991, ch. 194, § 3, also effec- 
Bracketed material. — The bracketed material was tive June 14, 1991, made all of the changes made by the 
inserted by the compiler and is not part of the law. ; ‘first amendment, except, in the introductory paragraph, 
1991 amendments. — Laws 1991, ch. 185, § 2; ef-. .substituted,""December 31, 1991" for "July 1, 1991", was) 
fective June 14, 1991, substituted "January 1, 1992" for. approved later on April 4, 1991. The section was set out 
"July 1, 1991" in the introductory phrase; substituted as amended by Laws 1991, e. 194, $3. See 12-1- 8 NMSA 


"Section 74-9-25 NMSA 1978" for "Section 25 of the Solid 1978. 
Waste Act" in Subsection G;and made a minor stylistic... ot 


74-9-9. Board review and modification of initial regulations after 
approval of plan. | 


After approval of the plan, the board shall review: the initial solid waste regubaeinas adopted 
under Section 8:[74-9-8 NMSA 1978] of the Solid Waste Act and make oad orion a necessary 
to make the regulations consistent with the ‘aor 


History: Laws 1990, ch. 99, § 9. 


74-9-10. Board neieseleih of regulations for source reduction and 
recycling programs. 


After its approval of the plan, the board shall adopt regulations to establish ‘source adhietion 
and recycling programs consistent with the source reduction and recycling element of the plan and 
designed to meet the schedule for goal achievement provided in Subsection J of Section 6 [74-9-6 
NMSA 1978] of the Solid Waste:Act. 


History: Laws 1990, ch. 99, § 10. 


74-9-11. Establishment of solid waste districts; requirements; Ghategiing 
boundaries. 


A. After its approval of the plan, the board shall adopt regulations to establish solid waste 
districts. The districts shall include and be identical with any districts recommended under the 
provisions of Section 7 [74-9-7 NMSA 1978] of the Solid Waste Act. In establishing districts the 
board shall take into account all relevant factors, including: 

(1) the impact of solid waste disposal on land, water and other resources; 

(2) ‘the financial impact on counties and municipalities of constructing and upgrading 
landfill disposal facilities; 

(3) the risks to the environment and to the public health, safety and welfare associated 
with solid waste; 

(4) the costs and risks of the rarenoriitan of solid waste; 

(5) existing county and municipal boundaries in the state and commercial, iddust¥&l, 
transportation and population centers both within the state and those that include areas within 
and outside of the state; and 

(6) consideration of existing landfill disposal agreements, service areas, facilities and eolk: 
lection systems. 

B: The board shall district the wliol’ state, and solid waste district boundaries shall be con- 
tiguous within the state. Boundaries may cross state lines. The boundaries of a district shall not 
be altered without board approval. Any person may petition the board for realignment of district 
boundaries. The board shall act on any petition for realignment of district boundaries within ‘six 
months of the submission of the petition. 

C. The boundaries of a solid waste district need not be county or ‘aerhenictal boundaries. Coun- 
ties and municipalities:may be divided by district boundaries with each part in a different district 
as long as the districts are contiguous. 


History: Laws 1990, ch. 99, § 11. 


954 


© 2022 State of New Mexico. New Mexico Compilation Commission‘All rights reserved: 


74-9-12 SOLID WASTE ACT 74-9-13 


74-9-12. Comprehensive state solid waste management program. 


Aish eormaprahensiva state solid waste management program consistent. with the, plan shall 
be designed by the director by December 1, 1993 and shall be fully implemented by July 1, 1994. 
The program shall: be reexamined at least.once every three years. by the director for management 
and operational compliance and efficiency and to validate compliance with the applicable require- 


ments of the federal statutes and regulations. 


B. The program shall be designed to achieve the following objectives: 
(1) reduction, recycling, collection, transportation, storage, separation, transformation and 


disposal of solid waste throughout the state; 


(2) coordinated regional activity for solid waste management within a 1 solid wate district: 
(3) positive’ proposals for local action to correct deficiencies 1 in present solid waste manage- 


ment processes; 


(4) ‘financial, planning and technical assistance to counties and municipalities, state agen- 
cies and other persons to achieve cost-effective reduction, recycling, transformation and disposal of 
solid waste and environmentally'safe solid waste management practices; and 

(5) the education of the general public and the education and training of individuals in- 
volved in solid waste management to assure proper solid waste management. 

C. The program shall’ identify detailed actions that could be taken by designated persons or 
organizations to achieve the objectives stated in Subsection B of this section. ‘ 


History: Laws 1990, ch. 99, § 12; 1991, ch. 185, $3; 


1991,'ch. 194, § 4. 

1991 amendments. — Identical apes inbaites to 4 te 
section were enacted by Laws 1991, ch. 185, § 3 and Laws 
1991, ch. 194, § 4, effective June 14, 1991, which substi- 
tuted "December 1, 1993" for "December 1, 1992" and 
"July 1, 1994" for "July.1, 1993" in the first sentence in 
Subsection A. The section was set out as amended by 
Laws 1991, ch. 194, § 4. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


any permit for a period longer than 10 years, which may 
be renewed," 203.A, 1989’ Regs, it is clear that nothing in 
the regulation mandates that permits should be granted 
for the maximum period of time; in fact, the regulation 
by its plain language authorizes permits for less than a 
10-year period. Further, the secretary (now director), in 
her.discretion, could choose to implement the comprehen- 
sive solid waste management plan by reviewing all solid 
waste landfills through the application ‘process within a 
shorter period of time than 10: years. For ‘these reasons, 
the five-year permit was proper. Joab, Inc. v. Espinosa, 


Terms of permits during transition. — Since the rel- 1993-NMCA-113, 116 N.M, 554, 865 P.2d 1198. 


evant 1989 regulation states: "The director shall not issue 


74-9-13. Comprehensive state solid waste management report. 


‘The director shall-prepare by July 1, 1994, and annually thereafter, a report for the legislature 
on the stabs, of, solid waste management efforts in the state. The report shall include, at a mini- 
mum: 

A... the status of, rentamentation of and compliance with the Solid Waste Act; 

B. a comprehensive analysis, to be updated in each report, of solid waste generation and dis- 
posal in the state-projected for a twenty-year period beginning on the effective date of the Solid 
Waste Act; 

C.. the total amounts. of solid waste generated, recycled and disposed of and the methods of 
solid waste reduction, recycling and disposal used. during the calendar year prior to the year in 
which the report is published; 

D,;. an evaluation of the development. and implementation of local solid waste management 
programs; 

FE... an evaluation of the s success in meeting the solid waste reduction goals established in Sec- 
tion 74-9-6 NMSA 1978; 

F, _ recommendations concerning existing and potential programs for source Laan and recy- 
cling that would be appropriate for the state, its agencies and political subdivisions to implement 
to meet the requirements of the Solid Waste Act; 

G. an evaluation of the markets for recycled materials and the success of state, local and pri- 
vate industry efforts to enhance the markets for those materials, including the results of any pro- 
curement requirements of the Solid Waste Act; 
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H. the results ofany recycling demonstration programs; and eK 
I. recommendations to the governor and the Jee aauEe to improve ie: comprehensive m man- 
ner neat of solid waste in tte state. 


' History: Laws 1990, ch. 99, § 13; 1991, ch. 194, § 5. The 1991 amendment, effective June 14, 1991, sub- 


Compiler's notes. — The phrase, "effective date of the . stituted ' ‘July 1, 1994" for "July 1, 1993" in‘the first sen- 
Solid Waste Act", means March 5, 1990, the effective date tence and ' ‘Section 74-9-6 NMSA 1978"; for "Section 6 of 


of Laws 1990, ch. 99. the Solid Waste Act" in Subsection E. 


74-9-14, Division; powers and duties. 


The division is responsible for the enforcement and.implementation of the regulations adopted 
by the board pursuant to the Solid Waste Act. In addition to its other powers and duties under 
the Solid Waste Act and other laws, the division, through its director and in accordance with his 
delegation of authority, shall: 

A. develop and implement, in consultation with local governments, the private sector ae mem- 
bers of the public, the comprehensive solid waste management program defined in Section 74-9-12 
NMSA 1978, and update the program at least every three years; 

B. provide technical assistance on solid waste management matters to counties, municipalities 
and other persons and cooperate with appropriate federal agencies and private organizations in 
carrying out the provisions of the Solid Waste Act; 

C.. promote the planning and application of source reduction, recycling and solid waste facility 
siting systems that preserve and enhance the quality of the air, water and other natural resources 
of the state; 

D. assist in and encourage, where appropriate, the development of regional solid waste man- 
agement; 

E. provide the economic development department with technical assistance to enable it to en- 
courage and support the development within the state of commercial enterprises that: 

(1) .produce a minimum of solid waste; 
(2) engage in source reduction and recycling activities; or 
(3) promote market activity and develop products made of recycled materials; 

F. using the state institutions of higher education, solid waste management personnel from 
local governments, the private sector and other organizations, conduct research, and solicit public 
input in the research process, on alternative, economically feasible, cost-effective and environmen- 
tally safe solid waste management methods; 

G. develop information, in consultation with the economic development department, state 
highway and ‘transportation department and any other appropriate state agencies, on markets 
and strategies for market development and expansion for recyclable materials; maintain a direc- 
tory of recycling businesses operating in the state; and serve as a coordinator to match ee ng 
materials with markets; 

-H. in cooperation and coordination with the eh aeal services department, develée and manage 
a program of grants for source reduction and recycling programs; 

I. cooperate with the state highway and transportation department and private organizations 
engaged in beautification programs in the development of a litter control program; 

J. advise the board about ground water protection devices, air quality monitoring devices and 
other devices or measures that may be required as a result of solid waste management operations; 

K. increase public education and public awareness of solid waste issues by developing’ and 
promoting statewide programs of litter control, recycling, source reduction and proper re of 
solid waste management; 

L. encourage public participation in rule-making processes regarding solid waste management; 

‘M.” determine monitoring requirements for solid waste facilities; 

N. contract with private sector entities or the state institutions of higher education for enpls 
mentation of appropriate parts of the solid waste management program described in Section 74- 
9-12 NMSA 1978; 
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O. enter into contracts eh nab and necessary to fulfill its responsibilities under the Solid 
Waste Act; . 

P. receive funds and inckainit{ receive and administer grants or.other funds or gifts from public 
or private sources, including the:state and federal governments, for the purpose of carrying out the 
provisions of the Solid Waste Act; and 

Q. participate in interstate and national initiatives to adopt uniform state laws when practica- 
ble and to:enter into compacts between the state and other states for the improved management, 
recycling and source reduction of solid waste. ) 


History: Laws 1990, ch. 99, § 14; 1991, ch. 21, § 43. the Solid Waste:Act" in Subsections A and N and deleted 
The 1991 amendment, effective ‘March 27; 1991, sub- "and tourism" following "department" near the beginning 
stituted "Section 74-9-12 NMSA 1978" for "Section 12 of __ of Subsection E and in Subsection G, 


74-9-15. Specific program; state government source reduction and 
recycling. 


A. The division shall cooperate with the general services department in its assessment of the 
status of recycling efforts undertaken directly by state government for its own solid waste and its 
evaluation of existing programs and its development of necessary recycling programs to reduce 
the generation of solid waste by state government. The programs shall include recycling of office 
papers, cardboard, used motor oil, yard waste and other materials produced by the state for which 
recycling markets exist or may be developed, 

B. Each state agency and the legislature shall prepare a source reduction and recycling plan 
addressing the requirements of Subsections C and D of this section. Each agency plan shall be sub- 
mitted for approval to the general services department on or before December 31, 1991, consistent 
with the goals and guidelines of this section, the goals stated in Subsection J of Section 6 [74-9-6 
NMSA 1978] of the Solid Waste Act and the state plan. Agency plans shall be updated biennially to 
increase the amount of solid waste recycled by taking advantage of any changed circumstances. Up- 
dated plans shall be submitted to the general services department for approval prior to adoption. 

C. By July 1, 1992, each state agency and the legislature shall establish and implement a 
source separation and eallection program for recyclable materials produced as a result of agency 
operations, including, at a minimum, high grade paper, corrugated paper and glass. The source 
separation and collection program shall include, at a minimum, procedures for collecting and stor- 
ing recyclable materials and contractual and other arrangements with buyers. Each agency shall 
appoint a recycling coordinator and shall conduct educational programs about the recycling pro- 
gram for its employees. 

D. By July 1, 1992, each state agency shall establish and implement a source reduction pro- 
gram for materials used in the course of agency operations. The program shall be designed and 
implemented to achieve the maximum feasible reduction of solid waste generated as a result of 
agency operations. 


History: Laws 1990, ch. 99, § 15. 


74-9-16. Specific program; post-secondary educational institutions 
source reduction and recycling. 


A. Each post-secondary educational institution shall prepare a source reduction and recycling 
plan addressing the requirements of Subsections B and C of this section. Each institution's plan 
shall be submitted for approval to the secretary of general services on or before December 31, 
1991, consistent with the goals and guidelines of this section, the goals stated in ‘Subsection J of 
Section 6 [74-9-6 NMSA 1978] of the Solid Waste Act and the state plan. Institution plans shall 
be updated biennially to increase the amount of solid waste recycled by taking advantage of any 
changed circumstances. Updated ary apa be submitted to the secretary of general services for 
approval prior to adoption. ; 


957 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


74-9-17 ENVIRONMENTAL IMPROVEMENT 74-9-19 


B. By July. 1, 1992, each institution shall establish and implement a source separation and col- 
lection program for recyclable materials, including at a minimum, high grade paper, corrugated 
paper and glass. The source separation and collection program shall include procedures for collect- 
ing and storing recyclable materials and contractual and other arrangements with buyers. Hach 
institution shall appoint for each campus a recycling coordinator and shall conduct educational 
programs for students and employees about the recycling program. 

C. By July 1, 1992, each post-secondary educational institution shall establish iti implement. 
a source reduction program for solid waste used in the course of its operations. The program shall 
be designed and implemented to achieve the maximum feasible reduction of solid waste Samia 
as a result of the institution's operations. : 

D. By July 1, 1992, each post-secondary educational institution shall include i in its source re- 
duction and evens program.a composting component. 


History: Laws 1990, ch. 99, § 16. 


74-9-17. Specific program; education to promote source reduction and 
recycling. 


A. The division, in cooperation with the state department of public education, shall develop an 
educational program for the public in support of the state source reduction and recycling goals to 
promote source reduction and recycling efforts at the individual, local, regional and state levels. 

B. The division shall develop and disseminate educational material designed to establish broad 
public understanding of, and compliance with, the state’ s source reduction and recycling goals. 


History: Laws 1990, ch. 99, § 17. 


74-9-18. Specific program; household hazardous waste management. 


A. No later than July 1, 1990, the director shall designate a household hazardous waste coor- 
dinator within the division to advise and assist counties, municipalities and other governmental 
entities that have implemented programs for household hazardous waste management. 

B. The division shall provide technical assistance to counties, municipalities and other govern- 
mental entities that establish household hazardous waste management programs. 

C. The division shall develop and implement.a public information program to provide uniform 
and consistent information on the proper disposal of household hazardous waste. The program 
may include information, consistent with product labeling, on the proper use and storage of house- 
hold products that contain hazardous substances. . 

D. The public information program shall be designed.to provide uniform responses to public 
inquiries about household hazardous substances and household hazardous waste. 

E. The public information program shall include the development of informative materials 
that may be used by counties, municipalities and other governmental entities in conjunction with 
household hazardous waste collection. The informative materials shall be prepared with the in- 
tent of promoting consistency in how household hazardous wastes are defined, collected and dis- 
posed of in pps hazardous waste management programs. 


History: Laws 1990, ch. 99, § 18. 


74-9-19. Specific roconanit procurement of recycled supplies and. 
materials. 


A. The state purchasing agent and each central purchasing office, as defined in the Procure- 
ment Code [13-1-28 through 13-1-199 NMSA 1978], shall establish specifications, policies and 
practices that assure whenever supplies and materials that are composed in whole or in part of 
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recycled materials are available for purchase and are shown by the seller, supplier or manufac- 
turer to be equal in quality and are offered at a price not more than five percent higher than that 
of the supplies and materials not composed in whole or in part of recycled materials, the state 
purchasing agent and each central purchasing office shall purchase those supplies and materials 
composed in whole or in part of recycled materials. 

B.» In writing the specifications required under this section, the state purchasing agent and 
each central purchasing office shall incorporate requirements for the purchase of products made 
from recycled materials if their use is technically and economically feasible. The specifications 
shall include requirements for the purchase of the geet ape materials: 

(1) . paper and paper products; 

(2) plastic and plastic products; 

(3) glass and glass products; 

(4) . motor oil and lubricants; 

(5) construction materials, including leelisie nie materials and paving materials; 

(6) furnishings, including rugs, carpets and furniture; 

(7) highway equipment, including signs, signposts, reflectors, guardrails, ant dividers and 
barricades; and 

(8) compost. 


, History: Laws 1990, ch, 99, § 19. 


74-9-20. Solid waste facility permit; application; information required. 


A. Except as provided in Section 73 of the Solid Waste Act, no person shall construct, operate 
or close a solid waste a without first Ubheietty a ‘permit from the director i the described 
activity. r 

B. An application for a permit shall be in a form and contain the information required by the 
director, including all information necessary for the director to make a decision on the application 
pursuant to Section 24 [74-9-24 NMSA 1978] of the Solid Waste Act. 

C. If at any time during the existence of a permit a change in the ownership or management 
of a nongovernmental permittee or of a person operating a permitted facility owned by a govern- 
mental entity occurs, the permittee or operator shall submit a complete description of the change 
to the director within thirty days of the date the change occurs. The permittee or operator shall 
also comply with all requirements of this section and‘Section 21 [74-9-21 NMSA 1978] of the Solid 
Waste Act. 


History: Laws 1990, ch. 99, § 20. the Act nor the regulations mandate that specific infor- 
Compiler's notes, — Laws 1990, ch. 99 enacted Sec- mation about the liner and leachate collection system 
tions 1 to 42 and 72 and 73, which constitute the Solid be contained in the application. Joab, Inc. v. Espinosa, 
Waste Act. Section 73 was a savings clause that was not 19938-NMCA-118, 116 N.M. 554, 865 P.2d 1198. 
compiled. 
ANNOTATIONS 


Application sufficient. — The application in this 
case contained the necessary information, since neither 


74-9-21. Permit applicant disclosure. 


A. Every applicant for a permit shall file a disclosure statement with the information required 
by and on a form developed by the division in cooperation with the department of public safety at 
the same time he files his application for a permit with the director. ~ 

B. Upon request of the director, the department of public safety shall, within ninety days after 
receipt of the disclosure statement from an applicant for a permit, prepare and transmit to the di- 
rector an investigative report on the applicant, based in part upon the disclosure statement, except 
that this deadline may be extended for a reasonable period of time, for good cause, by the director. 
In preparing this report, the department of public safety may request and receive criminal history 
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information from the federal bureau of investigation and any other law enforcement agency or or- 
ganization. The director may also request information under this subsection regarding any person 
who will be or could reasonably be expected to be involved in management activities of the solid 
waste facility or any person who has a controlling interest in any permittee. The department of 
public safety shall provide such confidentiality regarding the information received from a law en- 
forcement agency as may be imposed by that agency as a condition for providing that information 
to the department. 

C. All persons required to file a disclosure kititeteeekss shall provide any assistance or preforient 
tion requested by the director or the department of publie'safety and shall cooperate in any inquiry 
or investigation conducted by the department and any inquiry, investigation or hearing conducted 
by the director. If, upon issuance of a formal request to answer any inquiry or produce information, 
evidence or testimony, any person required to file a disclosure statement refuses to comply, the 
application of an applicant or the permit of a permittee may be denied or revoked by the director. 

D. If any of the information required to be included:in the disclosure statement changes, or if 
any additional information should be added after the filing of the statement, the:person required 
to file it shall provide that information to the director in writing, within thirty days after the 
change or addition. The failure to provide such information within thirty days may constitute 
the basis for the revocation of or denial of an application for any permit issued or applied for in 
accordance with Section 24 [74-9-24 NMSA 1978] of the Solid Waste Act, but only if, prior to any 
such denial or revocation, the director notifies the applicant or permittee of the director's intention 
to do so and gives the applicant or permittee fourteen days from the date of the notice to explain 
why the information was not provided within the required thirty-day period. The director shall 
consider this information when determining whether to revoke or deny the permit. 

E, No person shall be required to submit the disclosure statement required by this section if the 
person is a corporation or an officer, director or shareholder.of that corporation and:that corporation: 

(1) has on file and in effect with the federal securities and exchange commission a regis- 
tration statement required under Section 5, Chapter 38, Title 1 of the Securities Ark of 1933, as 
amended, 15 U.S.C. Section 77e (c); 

(2) submits to the director. with the, spplidation for a penrait evidence of the registration 
described in Paragraph (1) of this subsection: and a,copy: of the corporation's most. recent annual 
form 10-K or an equivalent report; and 

. (3) submits to the director on the anniversary of the date of the issuance of any achat it 
holds under the Solid Waste Act evidence of registration described in Paragraph (1) of this subsec- 
tion and a copy of the corporation's most recent annual form 10-K or,an equivalent report, 


History: Laws 1990, ch. 99, § 21. 


74-9-22.. Solid. waste facility permit; notice of application. 5/9 ets Ta 


Each application filed ath the division for a permit under the provisions of Section 74-9- 20 
NMSA 1978 shall include documentary proof that the applicant has provided notice of the filing of 
the application to the public and other affected individuals and entities. The board shall adopt a 
regulation specifying the required content of the notice: The notice shall be: 

A. provided by certified mail to the owners of record, as shown by the most recent Srdparta tax 
schedule, of all properties: 

(1) within one hundred feet of the property on which the facility is located or proposed to 
be located if the facility is or will be in a class A or H class county or a municipality with a popula- 
tion of more than two thousand five hundred persons; or .. 

(2) within one-half mile of the property on which the facility is located or proposed to be lo- 
cated if the facility is or will be in a county or municipality other than those specified in Paragraph 
(1) of this subsection; 

B, provided by certified mail to all municipalities and counties in which the facility is or will 
be located and.to the governing body of any county, municipality, Indian tribe or pueblo when the 
boundary of the territory of the county, municipality, Indian tribe or pueblo is within a ten mile 
radius of the property on which the facility is proposed to be constructed, operated or closed; 
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C. published once ina newspaper of general circulation in each county in which the property 
on which the facility is proposed to be constructed, operated or closed is located. This notice shall 
appear in either the classified or legal advertisements section of the newspaper and at one other 
place in the newspaper calculated to give the general public the most effective notice and, when 
appropriate, shall be printed in both English and Spanish; and 
D. posted in at least four publicly accessible and conspicuous places, including the proposed or 


existing facility entrance on the property on which the facility is or is proposed to be located. 


History: Laws 1990, ch. 99, § 22; 1993, ch. 172, § 1. 

The 1993 amendment, effective June 18, 1993, changed 
the style of the statutory reference in the first sentence 
and substituted "the governing body of any county, munici- 
pality, Indian tribe or pueblo when the boundary of the ter- 
ritory of the county, municipality, Indian tribe or pueblo is" 
for "all municipalities and counties" in Subsection B. 


ANNOTATIONS 


_ statutory requirement of a single publication in which the 


notice appeared in both the legal/classified section and one 
other place calculated to give the general public the most 
effective notice; therefore, the administrative proceedings 


conducted subsequent to the landfill's defective notice 


were invalid. Martinez v. Maggiore, 2003-NMCA-043, 133 
N.M. 472, 64 P.3d_499. 

Standing. — Residents were proper persons to raise 
the landfill's failure to publish notice as required by Sub- 
section C. Martinez v. Maggiore, 2003-NMCA-043, 133 


Failure to give proper notice. — Form of publication N.M. 472, 64 P.3d 499. 


employed by the landfill did not : substantially fulfill the 


714. 9-23. Solid waste facility saad or when application deemed complete; 
notice of hearing. 


nol An application for a solid waste facility permit under the prowsietis of Section 20 ['74-9-20 

NMSA 1978] of the Solid Waste Act shall be deemed complete when the director has received all 
information required under that section and Section 21 [74-9-21 NMSA 1978] of the Solid Waste 
Act. At,any time during the application process that the director determines that additional infor- 
mation is required from an applicant or that information furnished is incomplete, he shall notify 
the applicant in writing within ten days of the date that determination is made. 

B.. Within.sixty days of the director's determination that a permit application is complete, the 
director shall set a date, time and location for a hearing on the application and give notice of the 
hearing date, time and location and a brief description of the application in the same manner as 
- required in Section 22 [74-9-22 NMSA 1978] of the Solid Waste Act and to any person who makes a 
written request to the director for notice regarding a specific application: Except as otherwise pro- 
vided in this section, hearings shall be conducted in accordance with the provisions of Serkion 29 
[74-9-29 NMSA 1978] of the Solid Waste Act. 


_ Solid Waste Act) and its regulations in order to encourage 

, public participation in the permitting process. Colonias 
Dev. Council v. Rhino Envtl. Svcs., Inc., 2005-NMSC-024, 
138 N.M. 133, 117 P.38d 939. 


History: Laws 1990, ch. 99, § 93. 
ANNOTATIONS 


Public participation encouraged. — The secretary 
(now director) must use discretion in implementing the 


74-9-24. Solid waste facility permit; issuance and. denial; grounds; 
notification of decision; permit recording requirement. 


A. The director, within one hundred eighty days after the application is deemed complete and 
after a public hearing, shall issue a permit, issue.a permit with terms and conditions or deny a per- 
mit application. The director may deny a permit application on the basis of information in the ap- 
plication or evidence presented at the hearing, « or both, if the director makes a finding that grant- 
ing the permit would be contradictory to or in violation of the Solid Waste Act or any regulation 
adopted pursuant to the provisions of that act. The director may also deny a permit application if 
the applicant fails to meet the financial esponsibility requirements established by the board pur- 
suant to the provisions of Subsection A of Section 74-9-8 NMSA 1978 and Section 74-9-35 NMSA 
1978. . 


fA 
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B.  Thedirector may deny any permit application or revoke an existing permit if the director 
has reasonable cause to believe that a person required to be listed on the application pursuant to 
Section 74+-9-20 NMSA 1978 has: 

(1). knowingly misrepresented a cm laridas fact in application for a permit; 

(2) refused to disclose or failed to disclose the information required pursuant to the provi- 
sions of Section 74-9-21 NMSA 1978; 

(3) been convicted of a:felony or other crime involving moral turpitude within ten years 
immediately preceding the date of the submission of the permit application; 

(4) been convicted of a felony, within ten years immediately preceding the date of the sub- 
mission of the permit application, in any court for any crime defined by state or federal statutes as 
involving or being restraint of trade, price-fixing, bribery or fraud; 

(5) exhibited a history of willful disregard for environmental laws of any state or the 
United States; or 

(6) had any permit revoked or permanently suspended for cause under the environmental 
laws of any state or the United States. 

C. In making a finding under Subsection B of this section, the director se consider peat 
ing and mitigating factors presented by any party at the hearing. 

D. If an applicant whose permit is being considered for denial or revocation on any basis pro- 
vided in this section has submitted an affirmative action plan that has been approved in writing 
by the director and plan approval includes: a period of operation under. a conditional permit or 
license that will allow the applicant a reasonable opportunity to. affirmatively demonstrate its 
rehabilitation, the director may issue a conditional license for a reasonable period of time of opera- 
tion. In approving an affirmative action plan intended to affirmatively demonstrate rehabilitation, 
the director may consider the following factors: 

(1) implementation by the applicant of formal polividy: 

(2) training programs and cage control to minimize and papas the occurrence of 
future violations; 

(3) installation by the applicant of internal ivlecapebntel auditing programs; 

(4) the discharge of individuals convicted of any crimes set forth in Subsection B of this 
section; and , 

(5) such other factors as the director may deem relevant 

E. Within sixty days of the date of the closing of the hearing on a permit.application, the direc- 
tor shall notify the applicant by certified mail of the issuance, denial or issuance with conditions 
of a permit and the reasons for it. Any person who has made a written request'to the director to be 
notified of the action taken on the application shall be given written notice of the director's action. 

F. No permit for the operation of a solid waste facility shall be valid until the permit or a notice 
of the permit and a legal description of the property on which the facility is located are filed and 
recorded in the office of the county clerk in each county in which the facility is located. 

G. Except as otherwise provided by law: 

(1) each permit issued for a publicly owned; and publicly or, privately operated new or 
repermitted existing landfill, transfer station, recycling facility or composting facility shall remain 
in effect throughout the active life of the landfill, transfer station, recycling facility or composting 
facility as described in the approved permit or for twenty years, whichever is less. Each permit 
issued for a publicly owned landfill, transfer station, recycling facility or composting facility that 
is privately operated pursuant to a contract of no more than four years duration entered into in 
accordance with the state or local procurement code shall remain in effect throughout the active 
life of the landfill, transfer station, recycling facility or composting facility as described in‘ the ap- 
proved permit or for twenty years, whichever is less. Each time the contract is renewed, the direc- 
tor shall review the contract to determine whether the term of the permit shall be governed by this 
paragraph or Paragraph (2) of this subsection. Each permit shall be reviewed by the department 
of environment at least once every ten years. The review shall address the operation, compliance 
history, financial assurance and technical requirements for the landfill, transfer station, recycling 
facility or composting facility. At the time of the review there shall be public notice in the manner 
prescribed by Section 74-9-22 NMSA 1978. If the secretary of environment determines that there 
is significant public interest, a nonadjudicatory hearing shall be held as part of the review. The 
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secretary may require appropriate modifications of the permit, including modifications necessary 
to make the permit terms and conditions consistent with statutes, regulations or judicial decisions; 
(2) . each permit issued for a privately owned new or repermitted existing landfill, transfer 
station, recycling facility or composting facility shall remain in effect throughout the active life of 
the facility as described in the approved permit or for twenty years, whichever is less. Owners of 
privately owned facilities permitted prior to July 1, 2011 shall submit in writing to the division no 
later than September 1, 2011 their decision to opt into the twenty-year permit cycle and provide 
information that demonstrates that such period is less than the remaining active life of the facil- 
ity. If a privately owned facility opts into the twenty-year permit cycle, the twenty-year permit 
term shalbbe reduced by the number of years'the facility has operated under its current permit. 
For privately owned facilities that opt into.the twenty-year permit term, the facility owners shall 
adjust financial assurance coverage to accommodate requirements pursuant to the solid waste 
management regulations. Each permit shall be reviewed at least every five years by the depart- 
ment of environment. Interested parties may petition the department for review, in addition to 
the five-year review, provided that the director has discretion to determine whether there is good 
cause for such an additional review. The review shall address the operation, compliance history, fi- 
nancial assurance and technical requirements for the landfill, transfer station, recycling facility or 
composting facility. At the time of the review there shall. be public notice in the:manner prescribed 
by Section 74-9-22 NMSA 1978. If the secretary of environment determines that there is signifi- 
cant public interest, a nonadjudicatory hearing shall be held as part of the review. The secretary 
may require appropriate modifications of the permit, including modifications necessary to make 
the permit terms and conditions consistent with statutes; regulations or judicial decisions; and 
(3) the term of permits for facilities not specified by this subsection shall be governed by 
existing or amended.regulations adopted by the. board. 
H. The director shall issue separate special waste permits for all solid waste facilities that 
transfer, process, transform, recycle or dispose of special waste pursuant to regulations adopted by 
the board. idg 


History: Laws 1990, ch. 99, § 24; 1993, ch. 246, § 3; adverse impacts on social well-being and quality. of life, 
2011, ch. 125, § 1. as well as report them accurately to the secretary (now 
The 2011 amendment, effective June 17, 2011, in- director). Colonias Dev. Council v. Rhino Envtl. Sves., Inc., 
creased the maximum term of permits for private landfills _2005-NMSC-024, 138 N.M. 133, 117 P.3d 939. 
from ten to twenty years and provided for the extension of ~  » Secretary (now director) abused his discretion by limit- 
existing ten year permits to twenty year permits. ing the scope of testimony during the public hearing and 
The 1993 amendment, effective April 6, 1993, changed intérpreting the department's role as confined to techni- 
the style of the statutory references at the end of Subsec- cal oversight. Colonias Dev. Council-v. Rhino Envtl. Sves., 
tion A and in the introductory language and Paragraph Inc., 2005-NMSC-024, 138 N.M. 138, 117 P.3d 939. 
(2) of Subsection B; deleted "and" after "permit or license" Impact of additional landfill on community. — The 
in the first sentence of Subsection D; and added Subsec- ~~ secretary (now director) must evaluate whether the im- 
tions G and.H. pact of an additional landfill on a community's quality of 
life creates a public nuisance or hazard to public health, 
ANNOTATIONS. , welfare, of the environment. Colonias Dev. Council v. 
. : Rhino Envil. Svces., Inc., 2005-NMSC-024, 138 N.M. 133, 
The secretary (now director) of the environ 117 P3d 939. 


ment department does not have the discretionary 


authority to deviate from the duration provision of Sec- Conditions attached to permit issuance. — The 


tion 74-9-24 NMSA 1978 and limit the duration of a per- Act contemplates that the secretary (now director) will 
mit. Camino Real Envtl. Ctr,‘Inc. v. N.M. Dep't of Env't, exercise her discretion in imposing conditions and terms, 
2010-NMCA-057, 148 N.M: 776, 242 P.3d 343, cert. denied, » allowing her to address concerns raised at the public, 
2010-NMCERT-006, 148 N.M. 582, 241 P.3d 180. hearing when the applicant submits a plan to overcome 


potential causes for denial of the application. Although 
not formally labeled an affirmative action plan, the re- 
quirement that the landfill obtain department of environ-, 
ment approval of the liner and leachate collection system 
operate as the functional equivalent of such a plan. To 
disallow requirements or conditions in a permit based 
_ on demonstrations of future compliance with regulations 
would unduly limit the secretary's (now director's) options 


Secretary (now director) cannot limit the dura- 
tion of a permit. — Where the owner of a privately- 
owned existing landfill applied for a ten-year renewal of 
@ permit to operate the landfill and permission to use new 
lined cells in the landfill, and the expected active life of 
the landfill was fifty years, the secretary (now director) of 
the environment department did not have the authority to 
limit the term of the permit to one year. Camino Real En- 


DIF, i i i i he public 
vtl. Ctr, Inc. v. N.M. Dep't of Env't, 2010-NMCA-057, 148. _i2 responding to evidence introduced during the p 
NM. 776, 242 P.3d 343, cert. denied, 2010-NMCERT-006, hearing process. Joab, Inc. v. Espinosa, 1993-NMCA-113, 
148 N.M. 582, 241 P.3d 180. - », 9116-N.M. 554, 865 P.2d,1198. 


Consideration of past history of noncompliance. 
— Secretary (now director) did not abuse his discretion or 
act unreasonably in concluding that a municipality's past 


Role of hearing officer. — While testimens: relat- . 
ing to "social impact" may not require denial of a per- 
mit, the hearing officer must listen to concerns about 
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problems with the operation of its existing landfill and fi- violation. Pickett Ranch, LLC v. Curry, 2006-NMCA-082, 
nancial assurance compliance were not severe enough to 140 N.M. 49, 139 P.3d.209.  _ 

warrant a discretionary denial of a permit for a new land- Burden of proof with regard to permit conditions. 
fill where municipality did not provide year end financial — To the extent a party argues for the inclusion of per- 
statements for the latest fiscal years in the operating mit conditions that are not required by the relevant stat- 
record of its existing landfill, municipality made efforts utes and regulations, the party has the burden of prov- 
to deal with compliance problems at its existing landfill, ing that the conditions are necessary to protect the public 
municipality's compliance with regard to issues other health and the environment. Pickett Ranch, LLC v. Curry, 
than. litter was average, and municipality corrected prob- 2006-NMCA-082, 140 N.M. 49, 139 P.3d 209. 


lems when the environment department sent notices of 


74-9-25. Application for modification of.a parnattya review me dinedter 
and action pursuant to regulations. | 


The board shall adopt regulations setting forth procedures and requirements for the director's 
review and action on a permittee's application to modify a permit.. 


History: Laws 1990, ch. 99, § 25. 


74-9-26. Nonadjudicatory actions under Solid Waste Act that are 
subject to prior hearing requirement. ° 


The following nonadjudicatory actions or proposed actions by the board are subject'to prior hear- 
ing in accordance with the provisions of Section 27 [74- 9- 27 NMSA 1978] of the Solid Waste Act: 

A. approval or modification of the plan; 

B. designation of solid waste districts and changes in botmderies of solid wages 5 districts: 

C. adoption of any fees to be charged under be tabi of Section 39 [74-9-39 NMSA 1978] 
of the Solid Waste Act; and 

D. adoption of substantive and procedural cedtinatiadien 


History: Laws 1990, ch. 99, § 26. 


74-9-27. Hearing provisions for nonadjudicatory actions. 


A. The board shall adopt procedural regulations to govern the procedures to be followed in 
hearings on nonadjudicatory actions of the board. As a minimum, the procedural regulations shall 
provide: 

(1). for hearings to be public and scheduled at times that allow greater public participation; 

(2) requirements for prior notice of the hearing and the methods for giving that notice, 
which shall be designed to inform interested and affected persons of the nature of the action to be 
considered and the date, time and place of the hearing; 

(3) for maintenance of a list of persons that desize to have notice of the hearings and PrGiae 
sions for giving notice to those persons; 

(4) areasonable opportunity for all persons desiring to 84 heard on the action under con- 
sideration to be heard without making the hearing process unreasonably lengthy or cumbersome 
or burdening the record with unnecessary repetition; 

(5) for the board to designate a hearing officer to conduct a hearing and make a report and 
recommendation to the board; 

(6) for the maintenance of a record of the hearing proceedings and assessment of the costs 
of any transcription of testimony that is required for review purposes; and 

(7) for the place of the hearing to be in Santa Fe, and at other places the board may. pre- 
scribe, for hearings on actions of general statewide application and for hearings on actions of lim- 
ited local application to be held at a place in the area affected, _ 

B. Actions taken by the board following a hearing on nonadjudicatory actions shall be: 

(1) written and shall state the reasons for the action; : 

(2) made public when taken; 
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(3) communicated to all persons that have made a written request for notification of the 
action taken; and 

(4) taken within not more than sixty days after the “seine of the hearing or the date of 
submission of a report by a hearing officer. 


History: Laws 1990, ch. 99, § 27. decision, administrative agencies:must provide written 
factual and legal basis for their decisions in order to permit 


ANNOTATIONS an effectual and meaningful review. Gila Res. Info. Proj- 

Written basis for decision not required. — Even ect v. N.M. Water Control Comm'n, 2005-NMCA-139, 138 

though statute does not explicitly state that the commis- N.M, 625, 124 P.3d 1164, cert. denied, 2005-NMCERT-009, 
sion must provide a written factual and legal basis for its 138 N.M, 489, 120 P.3d 1182. 


74-9-28. Prior hearing requirement for all adjudicatory actions. 


A. The following adjudicatory actions by the division are subject to prior hearing in accordance 
with the requirements of Section 29 [74-9-29 NMSA 1978] of:the Solid Waste Act, in addition to 
any specific hearing requirements and procedures under other provisions of that act: 

(1) issuance, refusal to issue or modify and revocation of ‘permits for solid waste facilities; 
(2) administrative enforcement actions; and 
(3) actions on,requests for variances and exemptions. 

B. In any adjudicatory hearing, the director has and may delegate to the hearing officer the 
power to issue subpoenas for the attendance and testimony of witnesses and the production of 
relevant documentary evidence. The subpoenas may be enforced by action brought in the district 
court for the county in which the hearing is held. 


History: Laws 1990, ch. 99, § 28. 


74-9-29. Hearing provisions for adjudicatory actions. 


A. The director shall adopt procedural regulations to govern the procedures to be followed in 
hearings on adjudicatory actions of the director. No adjudicatory actions under the Solid Waste 
Act shall be taken until these regulations are adopted. As a minimum, the procedural regulations 
shall provide: | 

(1) for hearings to be public; 

(2) réquirements for prior notice of the variance or exemption request hearings and the 
methods for giving that notice, which shall be designed to inform interested and affected persons 
of the nature of the action to be considered and the date, time and. place of the hearing; , 

(3) for maintenance of a list of persons that desire to have notice of variance request hear- 
ings and provisions for giving notice to those persons; 

(4) a reasonable opportunity for all persons desiring to be heard on a variance or exemp- 
tion request or a permit action to be heard without making the hearing process unreasonably 
lengthy or cumbersome or burdening the record with unnecessary repetition; 

(5) procedures for discovery; 

(6) assurance that procedural due process requirements are satisfied; 

(7) for the director to designate a hearing officer to conduct a hearing and make a report 
and recommendation to the director; 

(8) for the maintenance of a record of the hearing proceedings,and assessment of the costs 
of any transcription of testimony that is required for judicial review purposes; and 

(9) for the place of the hearing to be in Santa Fe, and at other places the board may pre- 
scribe, for hearings on actions of general statewide application, for hearings on actions of limited 
local application to be held at a place in the area affected, and for enforcement actions to be heard 
in Santa Fe. 

B. Actions taken by the director following a hearing on adjudicatory actions shall be: 

(1) written and shall state the reasons for the action; 

(2) made public when taken; 
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(3) communicated to all persons that have made a written request for notification of the 
action taken; and 

(4) taken within not more than thirty days after the closing os ion sted te or ithe date ne 
submission of a report by a hearing officer. 


History: Laws 1990, ch. 99, § 29. + decision, administrative agencies must’ provide written 
al has | factual and legal basis for their decisions in order to permit 
ANNOTATIONS an effectual and meaningful review. Gila Res. Info. Proj- 


ect v. N.M. Water Control Comm'n, 2005-NMCA-139, 138 
N.M. 625, 124 P.3d 1164, cert. denied, 2005-NMCERT-009,, 
138 N.M., 439,120 P.3d 1182. 


Goal of hearings. — An essential goal of public hear- 
ings during the permitting process is to provide commu- 
nity members the opportunity to ask quéstions, offer their 
si technical advice, cross-examine witnesses and make Statement of reasons required. — Subsection B(1) 
nontechnical statements. Colonias Dev. Council v. Rhino of this section and 20 NMAC 1. 4.V.504(B) required the 
Envtl. Svcs., Inc.,.2005-NMSC-024, 138 NM. 133, 117 P3d secretary (now director) of the environment department 
939. ‘to state reasons: for departing from hearing officer's rec- 
ommendations as to groundwater conditions for landfill 
permit. Atlixco Coal. v: Maggiore, 1998-NMCA-134, 125 
N.M. 786; 965 P.2d 370, 


Written basis for decision not required. — Even 
though statute does not explicitly state that the commis- 
sion must provide a written factual and legal basis. for its 


_74-9-30. Judicial review of administrative actions. 


A. Any person adversely affected by an administrative action taken by the board or the direc- 
tor may appeal the action to the court of appeals. The appeal shall be on the record made at the 
hearing. To support his appeal, the appellant shall make arrangements with the division for a 
sufficient number of transcripts of the record of the hearing on which the appeal i is based. The ap- 
pellant shall pay for the preparation of the transcripts. 

B. On appeal, the court of appeals shall set aside the administrative action only if it is found 
to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or . 
(3) otherwise not in accordance with law. 


History: Laws 1990, ch. 99, §30. Agency determination given deference. — Under 
Subsection B, the court of appeals shall set aside the ad- 

ANNOTATIONS ministrative action only if it is found to be within one of 

Statement of reasons required. — Section 74-9-29 the specified categories. This standard of review requires 


B(1) NMSA 1978 and 20 NMAC 1.4.V.504(B) required the the court to give'the agency's decision a degree of defer- 
secretary (now director) of the environment department’: ence, Joab, Inc. v, Espinosa; 1993-NMCA-113, 116 N.M. 


to state reasons for departing from hearing officer's rec-..; 554, 865 P.2d 1198. ( 17 


ommendations as to groundwater conditions for landfill 
permit. Atlixco Coal. v. Maggiore, 1998-NMCA-134, 125 ’ 
N.M. 786, 965 P.2d 370. 


74-9-31. Prohibited acts. _ | | 


A. Except as provided in Section 78 of the Solid Waste Act and Subsection B of this section, 1 no 
person shall: 
(1) dispose of any solid waste in a place other than a solid waste facility: 
~ (a) having a permit issued under the Solid Waste Act; 
(b) having a permit for solid waste disposal issued under the Environmental Improve- 
ment Act [Chapter 74, Article 1 NMSA 1978]; or 
(c) otherwise authorized to accept solid waste for disposal or transformation under 
regulations adopted by the board under the Environmental Improvement Act; 
(2) dispose of any solid waste in a solid waste facility when a regulation of the board pro- 
hibits the disposal of that particular type of solid waste in that facility; 
(3) construct, operate or close a solid waste facility unless the facility has a permit from 
the division for the described action; 
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(4). modify a solid waste facility unless the facility has applied for and received permis- 
sion from the director for the modification genio to regulations adopted under Section 74-9-25 
NMSA 1978; or 

(5) dispose of any solid waste in this state in.a manner that harms the environment or 
endangers the public health or safety. 

B.. The provisions of Subsection A of this section do not prohibit: 

(1) ‘a person who is a homeowner, residential lessee or tenant or agricultural enterprige 
from disposing on the property he owns, rents or leases solid waste generated on that property; 

(2) a person occupying property from disposing of domestic solid waste generated on the 
property if the property is located in a place that makes it not feasible to dispose of the solid waste 
in a permitted solid waste facility and the disposal of the solid waste does not harm the environ- 
ment or endanger the public health or safety and does not violate any provision of the Solid Waste 
Act or any regulation adopted under that act; or: 

(3) a person‘in possession of property from disposing on that property construction and de- 
molition debris or yard refuse generated onthe:property if the disposition of the solid waste does 
not. violate any provision of the Solid Waste Actor any coi ping adopted under that act. 


iithry: Laws 1990, ch. 99, § 31; 1995, ch. 132, § Iq iV The 1995 amendment, effective April 5, 1995, in Sub- 
Compiler's notes. — Laws 1990, ch, 99 enacted Sec- section A, substituted. "Section 74-9-25 NMSA 1978" for 
tions 1 to 42 and 72 and 78, which constitute the Solid "Section 25 of the Solid Waste Act" in Paragraph (4), and 
Waste Act. Section 73 was a savings clause that was not deleted "the person knows or should know" preceding 


compiled. "harms" in Paragraph (5). 


74-9-32. Exemptions; requirements for. granting. 


23 


Exemptions from the application of the provisions of the Solid Waste Act may be applied for and 
shall be issued by the board, either for a single applicant or a group of applicants having substan- 
tially identical grounds for the issuance of the exemption, if the board determines after a hearing 
that the applicant or group of applicants is subject to requirements or regulations under an appli- 
cable federal or state law that imposes as stringent or more stringent requirements for the appli- 
cant's or applicants' management of its solid waste than the provisions of the Solid Waste Act and 
regulations adopted under that act. Exemptions issued under this section shall be reviewed for 
renewal at time intervals determined by the board, for each exemption, and, the date for renewal 
shall be stated in the exemption. 


History: Laws 1990, ch. 99, § 32. 


74-9-33. Facilities; entry by division; availability of PRCORAASE to division 
and others. 


A. The director or any authorized representative, employee or agent of the division: 

(1) ‘may enter any solid waste facility at any reasonable time for the purpose of making an 
inspection or investigation of solid waste management practices; 

(2) may at any reasonable time, enter, inspect and monitor any solid waste compaction 
facilities that compact solid waste for disposal in a solid waste district different from the district in 
which the compaction facility is located; 

(8) may take samples of the waste, soil, air or water and analyze samples of that waste, 
soil, air or water in order to detect the nature and concentration of contaminants, including those 
produced by leaching, natural decomposition, gas production or hazardous products in the solid 
waste facility. The owner or operator shall have the right to split the sample and conduct his own 
analysis; 

(4) may, for the purposes of developing or assisting in the development of any regulation, 
conducting any study, taking corrective action or enforcing the provisions of the Solid Waste Act 
conduct monitoring or testing of the equipment, contents or surrounding soils, air, surface water or 
ground water at a solid waste facility; and 


967 


© 2022 State of New‘Mexico. New Mexico Compilation Commission. All rights reserved. 


74-9-34 ENVIRONMENTAL IMPROVEMENT 74-9-34 


(5) shall make reasonable periodic inspections without prior notice at every solid waste 
facility in order to.implement effectively and enforce the requirements of the Solid Waste Act or 
the solid waste facility regulations and may, in coordination with the secretary of highway and 
transportation, conduct at weigh stations, or any other adequate site or facility, inspections of solid 
waste in transit. 

B. Any commercial hauler that disposes of solid waste in’ a‘solid waste faniliey shall allow in- 
spection of its vehicles, transfer stations, collection facilities or any other facilities designed for 
the collection or transportation of solid waste under the same conditions and circumstances as 
outlined in Subsection A of this section. 

C. Any records, reports or information obtained iy the disrtuitiel under this : section shall be 
available to the public, except that upon a showing satisfactory to the division that records, reports 
or information, or a particular part thereof, to which the director or his authorized representatives 
have access under this section, if made public, would divulge information entitled to protection un- 
der the provisions of 18 U.S.C. Section 1905, such information or particular portion thereof shall be 
considered confidential, except that such record; report, document or information may be disclosed 
to officers, employees or authorized representatives of the United States concerned with carrying 
out the federal Resource Conservation and Recovery Act of 1976, 42 U.S.C. Section 6901 et seq., or 
when relevant in any proceedings under the Solid Waste Act. 

D. Any person not subject to the provisions of 18'U.S.C. Section 1905 who rere? Sad will- 
fully divulges or discloses any information entitled to protection under Subsection C of this section 
shall, upon conviction, be subject to a fine of not more than five thousand dollars ($5,000) or to 
imprisonment not to exceed one year or both. 

EK. In submitting data under the Solid Waste Act, a person required to provide such data may: 

(1) designate the data the person believes is entitled to protection under Subsection C of 
this section; and , 

(2) submit such designated data separately from other data submitted under the Solid 
Waste Act. A designation under Paragraph (1) of this subsection shall be made in writing and. in 
such manner as the director may prescribe.. 


History: Laws 1990, ch. 99, § 33. 


74-9-34. Liability; defenses; indemnification. 


A. As used in this section: 

(1) "generator" means the United States or a state, including:‘New Mexico, or any agency, 
department, instrumentality, office, institution or political subdivision of a state in which any solid 
waste disposed of in a solid waste facility in New Mexico originated; 

(2) "responsible party" means any person other than a generator upon whom liability is 
imposed under Subsection B of this section; and 

(3) "costs" means the costs of removal or remedial action incurred by this state or any of 
its counties or municipalities because of a release or threatened release of contaminants from a 
solid waste facility that results in the incurring of those costs by the specified governmental entity. 

B. The following persons shall be strictly liable for costs; | 

(1) the owner of the solid waste facility; 

(2) the operator of the solid waste facility; 

(3) any person: 

(a) having a permit issued under the Solid Waste Act; 

(b) -having a permit for solid waste disposal issued under the Environmental Improve- 
ment Act [Chapter 74, Article 1 NMSA 1978]; or 

(c) otherwise authorized to accept solid waste for disposal or transformation under 
regulations adopted by the board under the Environmental Improvement Act; 

(4). any person who, at the time of disposal of any solid waste in the solid waste facility, 
owned, operated or had a permit or registration certificate to operate the solid waste facility; _ 
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(5) any person who by agreement or otherwise arranged for disposal or treatment or trans- 
portation for disposal or treatment of solid waste owned or ee ened by that person ‘and disposed 
of in the solid waste facility; ©.» 

(6) any person who accepted any solid waste for transport fs the solid waste facility; and 

(7) any generator. 

C. A person otherwise liable under Subsectiét B of this nection shall not be liable if he can es- 
tablish by a preponderance of the evidence that: 

(1) ‘the release of contaminants and the damages RITE: therefrom were caused solely 
by an act of God or an act of war; or 

(2) he is an owner who: 

(a) atthe time he acquired the iropery: did ‘not know and hind no reason to know that 
the property had been used for a solid waste facility; 

(b) is a governmental entity that acquired the property by escheat, or through any 
other involuntary transfer or acquisition, or through the exercise of eminent domain authority; or 

(c) acquired the property by inheritance or devise. 

D. If any responsible party that is liable for a release or threatened release fails’ without suf- 
ficient cause to properly provide removal or remedial action upon order of the director, that person 
shall be liable to the state or the appropriate political subdivision for punitive damages in an 
amount at least equal to, and not more than three times the amount of, any costs incurred as ‘a 
result of the failure to take proper action. The director is‘authorized to commence ‘a civil action 
against any such person to recover the damages, which shall be in addition to any costs recovered 
from the person: Any amounts received by the state or the appropriate political subdivision pursu- 
ant to this subsection’shall be deposited in the solid waste facility grant fund. 

E. The court; in accordance with equitable principles, shall apportion an award of costs or dam- 
ages, or both, among defendants found liable under this section. 

F. No state agency or political subdivision shall be liable under this section for costs or dam- 
ages as a result of its actions taken in response to an emergency created by the release or threat- 
ened release by or froma solid waste facility owned by another person. 

G. No indemnification or similar agreement shall be effective to transfer from the owner or op- 
erator of any solid waste facility, or from any person who may be liable for a release or threatened 
release under this section, to any other person the liability imposed under this’section. Nothing in 
this subsection bars any agreement to insure, hold harmless or indemnify a party to that agree-' 
ment for any liability under this section: 

H. Nothing in this section bars or replaces any cause of Actions available to any person that ex- 
isted before its enactment. The causes 5, OF action of this section are supplemental to existing causes 
of action: ; 


History: Laws 1990, ch. 99, § 34. percentage of punitive damages awards be paid directly to 
_ANNOT: ‘ATIONS._ state or court-administered fund, 16. A.L.R.5th 129, 


Am. Jur. 2d, A.L.R. and C.J.S, ratevenGeu — Valid- 
ity, construction and application of statutes requiring that 


74-9-35. Financial responsibility for solid waste generators and 
operators of solid waste facilities. 


A. The board shall adopt regulations establishing financial responsibility requirements. The 

regulations shall be designed to assure that there are adequate sources of funds to provide for: 

(1) closure, post-closure inspection and maintenance and environmental monitoring and 
control; 

(2) removal and disposal of buildings, fences, roads and other improvements; 

(3) reclamation of affected or contaminated lands and waters; 

(4) construction of any solid waste cover or containment system required as a condition of 
any solid waste facility permit; 
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(5) stabilization, removal and off-site treatment or disposal of any contaminated material 
that is being-stored or treated; 

(6) decontamination, dismantling and comet of any solid waste storage, figaimdi or 
disposal equipment; 

(7) operation of any environmental Eomtoeoe systems or pollution control systems that 
are required as a condition of any solid waste facility permit or by order of the director; and 

(8) conducting, only for landfill disposal facilities, periodic post-closure inspections of cover 
systems, surface water diversion structures, monitor wells or systems, pollutant detection and 
control systems and performing maintenance activities to correct deficiencies that are discovered. 

B. Sources of funds provided to meet financial responsibility requirements established in this 
section shall be available during the operating life of the solid waste facility and for a post-closure 
period to be set by the board. 

C. The amount of any financial responsibility requirement shall be established by the cpeacta 
in accordance with procedures contained in regulations of the board, but shall not be less than an 
amount sufficient to satisfy the purposes specified in Subsection:A of this section. 

D. The acceptable methods of furnishing evidence of financial responsibility shall be specified 
by the board and shall include evidence of trust funds, performance bonds, insurance and irrevo- 
cable letters of credit in combination with other methods specified in this section; provided that 
irrevocable letters of credit shall not constitute more than fifty percent of the total financial re- 
sponsibility required. Methods for evidencing financial responsibility for local governments shall 
include all methods approved by the federal environmental protection agency. Local government: 
owners of solid waste facilities may determine the method of evidencing financial responsibility 
required of private operators under contractor agreement with the local government. Such evi- 
dence of financial assurance shall be approved by the:director. All documents evidencing financial 
assurances provided pursuant to this section shall be payable to the New Mexico governmental 
entity or entities that own or operate the solid waste facility that is the subject of the financial as- 
surance. If no New Mexico governmental entity or governmental entities own or operate the solid 
waste facility that is the subject of the financial assurance, the financial assurance shall provide 
for payment to the state of New Mexico. 

E. The United States, the state of New Maxice and any agency, Tngiiecncett instrumentality, 
office or institution of those governments shall not be:required to provide any financial assurances 
pursuant to this section. This exemption shall not apply, however, to any private person who con- 
tracts with the state of New Mexico or any agency, department, instrumentality, office, institution 
or political subdivision of the state of New Mexico. 


History: Laws 1990, ch. 99, § 35; 1993, ch. 246, § 4. 

The 1993 amendment, effective April 6, 1993, in Sub- 
section D, rewrote the first sentence and added the pres- 
ent second and third sentences; and in Subsection E, sub- 


stituted "or institution" for “or political subdivision" in the — 


first sentence. 
ANNOTATIONS 


Post-permit compliance. — The Solid Waste Act 
and regulations permit the environment department to 


74-9-35.1. Legislative findings. 
The legislature finds: 


require post-permit compliance, rather than pre-permit 
compliance, with some of the regulations governing finan- 
cial assurance. Municipal applicant for a landfill permit 
is not required to submit a year-end financial statement 
before it may be issued a permit. Pickett Ranch, LLC v, 
Curry, 2006-NMCA-082, 140 N.M. 49, 139 P.3d 209. 


A. the federal environmental BAP OR agency, effective April 9, 1994, will require owners and 
operators of solid waste facilities to meet certain specified financial assurance criteria; 

B. the only exceptions allowed will be "owners or operators who are state or federal govern- 
ment entities whose debts and liabilities are the debts and liabilities of a state or the United 
States"; 

C. the federal environmental protection agency does not consider political subdivisions of a 
state to be "state or federal government entities"; 


970 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


74-9-35.2 SOLID WASTE ACT 74-9-36 


D. the Solid Waste Act currently exempts political subdivisions of the state from the require- 
ment to show financial responsibility; 

E. if New Mexico fails to require financial assurance from polibical subdivisions of the state, 
New Mexico may lose primacy over solid waste control, and political subdivisions of the state will 
in any event be required in 1994 to provide a showing of financial responsibility; and 

F. itis in the best interest of the state to retain primacy in the field of solid waste control. 


History: Laws 1998, ch. 246, § 1. 


74-9-35.2. Review of contracts and leases. 


All leases and contracts for the operation of landfills, transfer stations, recycling facilities and 
composting facilities between local government entities and private parties shall be reviewed by 
the‘attorney general, who shall provide recommendations on legal issues to the department and 
the local public entity at least fifteen days prior to the approval of the contract or within thirty 
days after his receipt of the contract, whichever is later. 


History: Laws 1993, ch. 246, § 2. 


74-9-36. Enforcement; compliance orders. 


A. Whenever, on the basis. of any information, the director determines that. any person has 
violated, is violating or threatens to violate any requirement of the Solid Waste Act, any regulation 
promulgated pursuant to that act or any condition of a permit issued under that act,,.the director 
may: an ee ‘ 
(1) issue a compliance order stating with reasonable specificity the nature of the violation 
or threatened violation and requiring compliance immediately or within a specified time period or 
assessing a civil penalty for any past or current violation, or both; or 

(2) commence a civil action in district court for appropriate relief, including a temporary 
or permanent injunction. 

B. Any order issued pursuant to Subsection A of this section may include a suspension or revo- 
cation of any permit issued by the director. Any penalty assessed in the order shall not exceed five 
thousand dollars ($5,000) per day of noncompliance for each violation. In assessing such penalty, 
the director shall take into account the seriousness of the violation, any good faith efforts to com- 
ply with the applicable requirements and other relevant factors. 

C. Ifa violator fails to take corrective action within the time specified in a compliance order, 
the director may: 

(1) assess a civil penalty of not more than ten thousand dollars ($10,000) for each day of 
continued noncompliance with the order; and 
(2) suspend or revoke any permit issued to the violator under the Solid Waste Act. 

D. Whenever on the basis of any information the director determines that there is or has been 
a release of contaminants into the environment from a solid waste facility, the director may issue 
an order requiring corrective action, including corrective action beyond a solid waste facility's 
boundaries or such other response measure as he deems necessary to protect human health or the 
environment, or may commence an action in district court in the district in which the solid waste 
facility is located for appropriate relief, including a temporary or permanent injunction. 

E. Any order issued under Subsection D of this section may include a suspension or revocation 
of a permit to operate a solid waste facility and shall state with reasonable specificity the nature of 
the required corrective action or other response measure and shall specify a time for compliance. 
If any person named in an order fails to comply with the order, the director may assess and such 
person shall be liable to the state for a civil penalty in an amount not to exceed five thousand dol- 
lars ($5,000) for each day of noncompliance with the order. 

F, Any order issued pursuant to this section, any other enforcement proceeding initiated un- 
der this section or any claim for personal or property injury arising from any conduct for which 
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financial responsibility must be provided may be issued to or taken Gane sai insuror or guaran- 
tor of an owner or operator of a solid waste facility if: 
| (1) ‘the owner or:operator is in bankruptcy, ee or naxhietigbdniss iinet to the 
federal Bankruptcy Code [11 U.S.C. § 101 et seq.); or 

(2) jurisdiction in any state or federal:court cannot with elimiitie diligence be obtained 
over an’owner or operator likely to'be solvent at the time of judgment: 

G. Any order issued pursuant to this section shall become final unless, no inten than thirty 
days after the order is served, the person or persons named therein submit a written request to 
the director for a public hearing. Upon such request the director shall promptly conduct a public 
hearing. The director shall appoint an independent hearing officer to preside over the public hear- 
ing. That hearing officer shall make and preserve a complete record of the proceedings and for- 
ward his recommendation based thereon to the director, who shall make the final decision. ; 

H. In connection with any proceeding under this section, the director may issue subpoenas for 
the attendance and testimony of witnesses and the production of relevant papers, books and pe 
ments and may adopt rules for discovery procedures. 

I. Penalties collected pursuant to an administrative order shall i deposited i in the state Gens 
sury to be credited to the solid waste facility grant fund. 


History: Laws 1990, ch. 99, § 36. 


74-9-37. Penalty; criminal. 


A. Any person who knowingly violates any paragraph of Subsection A of Section 74-9-31 NMSA 
1978: 

(1) ifthe violation involves a quantity of solid waste that is less than five thousand pounds, 
is guilty of a misdemeanor and shall be sentenced pursuant to the provisions of Section 31-19-1 
NMSA 1978; or 

(2) if the violation involves a quantity of solid waste that is : five thousand pounds or 
greater, is guilty of a fourth degree pony, and shall be sentenced pursuant to the provisions of — 
Section 31-18-15 NMSA 1978. 

B. Any person who knowingly violates any paragraph of Subsection A of Section 74-9-31 NMSA 
1978 and the violation involves any quantity of infectious waste is guilty of a fourth degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C. Any person who is convicted of a second or subsequent violation of Section 74-9-31 NMSA 
1978 pursuant to the provisions of Paragraph (2) of Subsection A or Subsection B or D of this 
section is guilty of a third degree felony and shall be sentenced pursuant to the provisions of Sec- 
tion 31-18-15 NMSA 1978. 

D. Any person who knowingly omits any material information or knowingly makes a false 
material statement or representation required pursuant to the provisions of Section 74-9-20 or 74- 
9-21 NMSA 1978 is guilty of a fourth degree felony and shall be sentenced i in accordance with the 
provisions of Section 3t- 18-15 NMSA 1978. — 


History: Laws 1990, ch. 99, § 37; 1995, ch. 182, § 2. ° 

The 1995 amendment, effective April 5, 1995, added 
Subsection A; redesignated former Subsection A as Sub- 
section B; in Subsection B, inserted "knowingly", substi- 
tuted "and the violation involves any quantity of infec- 
tious waste" for "if the cost, of cleaning up the disposed 
solid waste is less than ten thousand dollars ($10,000)", 
and substituted "fourth degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 
NMSA 1978" for "misdemeanor and shall be sentenced in 
accordance with the provisions of Section 31-19-1 NMSA 


74-9-38. Penalty; civil. 


1978"; added Subsection C; deleted former Subsection B 
providing the penalty for individuals violating the Solid 
Waste Act where the cost of clean up is ten thousand dol- 
lars ($10,000) or greater; redesignated former Subsection 
C as Subsection D;-in Subsection D, substituted’ "know- 
ingly omits any material" for "willfully fails to disclose 
or makes an intentional false disclosure of", inserted "or 
knowingly makes a false material statement or repre- 
sentation", and substituted "Section 74-9-20' or 74-9-21 
NMSA 1978" for "Section 20 or 21 of the Solid Waste Act"; 
and made minor stylistic changes throughout the section.; 


Any person who violates any provision of Section 31 [74-9-31 NMSA 1978] of the Solid Waste 
Act or any regulation adopted pursuant to that act may be assessed a civil penalty not to exceed 
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five thousand dollars ($5,000) for each day during any portion of which a violation occurs. All civil 
aren assessed and eee — be deposited in the oli waste facility grant fund: 


History Laws 1990, ch. 99, yom 


74-9-39. Solid waste assessment fee. 


A. A solid waste assessment fee shall be imposed upon the disposal of solid waste by a com- 
mercial hauler at any solid waste facility if the solid waste was generated outside the solid waste 
district in which,the solid waste facility is located. A commercial hauler disposing solid waste from 
twin-plant industries having domestic operations within a solid waste district shall be exempt 
from payment of the solid waste assessment fee on the disposed solid waste if the industries in- 
volved are required under Mexican law to:have the solid waste returned to the United States. 

B. The board shall establish the solid waste assessment fee. The fee established by the board 
shall remain in effect. until July 1, 1993. The division shall prepare a recommended permanent 
fee structure and present it to the first regular session of the forty-first legislature for its consid+ 
eration. In establishing the fee; the board'shall take into account all factors.relevant’to the cost of 
disposal of the solid waste, including the following: 

(1) the impact of solid waste disposal on air, water, land and other resources; 

(2) the effect of solid waste disposal on the value of public and private property; 

(3): the costs of protection of the public health, safety, welfare and the! environment associ- 
ated with the disposal of solid waste in the solid waste district; 

(4) the costs of out-of-district inspection and monitoring; 

(5) the costs and risks of solid waste transportation; and | 

(6) the administrative costs incurred by the collecting governmental entity. 

©. The fee,imposed by this section shall be in addition to all other fees and taxes levied by law 
and shall be added to and constitute part of any other fee charged by the operator or owner of the 
solid waste disposal facility. 

D. The fee imposed by this section shall be cald by the commercial hauler disposing of solid 
waste at a solid waste facility and shall.be collected by the operator of.the solid waste facility, 
held in trust in a separate account for the benefit of the state and remitted to the taxation and 
revenue department. Operators collecting fees under this section may retain ten percent of the fee 
collected for administrative purposes: The fee'accrues at the time the solid waste is disposed of in 
a solid waste facility. The fee imposed by this section shall be administered as if it was a tax, in 
accordance with the provisions of the Tax Administration Act [Chapter 7, Article 1 NMSA:1978], 
and shall be remitted within thirty days from the end of the month in which the fee is collected. 

E. A commercial hauler shall not be required to pay the solid waste assessment fee for disposal 
in a solid waste facility of solid waste generated outside the district in which the solid waste facil- 
ity is located if: 

( (1) the solid waste was generated in a commercial, industrial, Lranaportatiol and popula- 
tion center in which the commercial hauler provided solid waste disposal service during the 1989 
calendar year; and 

(2) the solid waste is disposed of in a solid waste district in which the commercial hauler 
disposed of solid waste generated in that' commereral, industrial, transportation and a a 
center during'the 1989 calendar year. © 

F. A distribution under the Tax Administration Act of the net proceeds of the fees collected 
inline to this section epay Pe made to the solid waste facility grant fund. 


History: Laws 1990, ch. 99, § 39; 1991, ch. 194, § 6. the first sentence and "first regular session of the forty- 


The 1991 Gunendlanent effective June 14, 1991,in Sub- first legislature" for "second regular session of the fortieth 
section B, substituted "July 1, 1993" for "July i* 1992" in legislature" in the second sentence. 


74- 9.40. Grants program; duties of division. 
The jigees shall: 
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A. establish a program to make grants to counties and municipalities, individually or jointly, 
for the establishment or modification of solid waste facilities or for contracting for solid waste ser- 
vices in accordance with the Solid Waste Act and regulations of the board pursuant to that act; and 

B. prepare an annual report to the governor and the legislature on the grants program; and 

C. award grants only to counties and municipalities that meet the criteria established by the 
division. ' 


History: Laws 1990, ch. 99, § 40. 


74-9-41, Solid waste facility grant fund created; administration. 


A. There is created in the state treasury a fund to: be known as the "solid waste Pavel dead 
fund". The division shall administer the fund and make grants from the fund in accordance with 
the Solid Waste Act. Earnings on balances in the fund shall be credited to the fund. Money remain- 
ing in the fund at the end of any fiscal year shall not revert to the general fund but shall accrue’to 
the credit of the solid waste facility grant fund. 

B. The division shall deposit in the solid waste facility brah fund all federal funds ilbeute to 
the state for the purpose of making grants to counties, municipalities and post-secondary educa- 
tional institutions for solid waste facilities. . 

C. State money appropriated to the division to carry out the provisions of this seittiots may be 
used to match any eligible federal funds allocated to the state for the purpose of making grants to 
counties or municipalities to implement the provisions of the Solid Waste Act. 


History: Laws 1990, ch. 99, § 41. For distribution of the net receipts attributable to the 


Cross references. — For public project revolving fund, solid waste assessment fee, see 7-1-6.30 NMSA 1978. 
see 6-21-6, 6-21-6.1 NMSA 1978. For distributions to the public project revolving fund 
For transfers to municipalities of net receipts attrib- from governmental gross receipts tax, see 7-1-6.38 NMSA 
utable to the municipal gross receipts tax, see 7-1-6.12 1978. 
NMSA 1978. 


74-9-42, No preemption of local authority. 


Nothing in the Solid Waste Act limits or is intended to limit the authority of any county or mu- 
nicipality to adopt and enforce solid waste management requirements more stringent than those 
in the Solid Waste Act. Nothing in the Solid Waste Act modifies or limits, or is intended to modify 
or limit, the authority of any county or municipality to exercise planning and zoning authority. 


History: Laws:1990, ch. 99, § 42. Severability. — Laws 1990, ch. 99, §.72, provided for 
the severability of the Solid Waste Act if any part or ap- 
plication thereof is held invalid. 


74-9-43. Authority to accept nondomestic oil, gas and geothermal 
wastes. . 


A. A solid waste facility may accept for disposal nondomestic waste. For the purposes of this 
section, "nondomestic waste" means waste associated with the exploration, development, produc- 
tion, transportation, storage, treatment or refinement of crude oil, natural gas, carbon dioxide gas 
or geothermal energy, but does not include drilling fluids, produced waters, petroleum liquids, pe- 
troleum sludges or, except in the event of an emergency declared by the director of the oil conserva- 
tion division of the energy, minerals and natural resources department, petroleum-contaminated 
soils associated with the exploration, development, production, transportation, storage; treatment 
or refinement of crude oil or natural gas. 

B. The solid waste facility may accept nondomestic waste for disposal with the approval of the 
oil conservation division of the energy, minerals and natural resources department pursuant to its 
authority under the Oil and Gas Act [Chapter 70, Article 2 NMSA 1978] if the nondomestic waste 
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otherwise meets the requirements of the Solid Waste Act applicable to:the solid waste facility. 
Upon presentation for disposal, Hondariasbin waste shall be hy SADE in the same manner as solid 
waste for purposes of the Solid Waste Act. 

C. Asolid waste facility operator proposing to accept for disposal nondomestic waste shall com- 
ply with rules adopted pursuant to the Solid Waste Act applicable to manifesting, testing and in- 
spection of solid waste and any rules adopted pursuant to the Solid Waste Act applicable to record 
keeping for solid waste. 


History: Laws 2001, ch. 67, § 1. Emergency clauses. — Laws 2001, ch. 67, § 2 con- 
’ tained an emergency clause and was approved March 16, 
2001. 


ARTICLE 10. 
Solid Waste Authority 


Sec. Sec. Q 

74-10-1, Short title. 74-10-51. Limitations upon payment of securities, 

74-10-2. Legislative declaration. ~§ ' 74-10-52. Limitations upon incurring any debt. 

74-10-3. Decision of board or cage me body final. 74-10-53... Security details. 

74-10-4, . Definitions. 74-10-54, Capitalization of costs.. 

74-10-5. Creation of a solid waste authority; board. 74-10-55. Other security details. 

74-10-6, Oaths and bonds of board members. ' 74-10-56. Reissuance of securities. 

74-10-7, Petition for creation of solid waste authority. 74-10-57. Negotiability. . 
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74-10-9. Decision of the special district commission. 74-10-59. Lost or destroyed securities. 

74-10-10. Filing special district commission order. 74-10-60. Execution of securities. 

74-10-11. Districting the authority. ” i» 74-10-61.” Interest coupons: 

74-10-12,.. Board of directors. i 74-10-62, Facsimile signatures. 

74-10-13. Election of directors. 74-10-63. Facsimile seal. 

74-10-14, Election resolution. 74-10-64, Signatures of predecessors in office. 

74-10-15. Conduct of election. . 74-10-65. : Facsimile signatures of predecessors. 

74-10-16, Repealed. | ; / 74-10-66, Repurchase of securities, 

74-10-17. Repealed. 74-10-67. Customary provisions. 

74-10-18, Repealed. 74-10-68, Sale of securities. 

74-10-19. Approval of proposals at election. 74-10-69, Sale discount or commission prohibited. 
_ 74-10-20; Filling vacancies on board. .., 74-10-70, Application of proceeds. 
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74-10-22, Board's administrative powers, 74-10-72. Validity unaffected by use of proceeds. 

74-10-23, Records of board. 74-10-73. Covenants in security proceedings. 

74-10-24. Meetings of board. 74-10-74, Remedies of security holders. 
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74-10-30. Elections for imposition of ad valorem taxes. 74-10-81. Use of refunding bond proceeds. 

74-10-31. Conduct of election. 74-10-82. Payment of refunding bonds. 

74-10-32. Sinking fund. 74-10-83. Combination of refunding and other bonds, 

74-10-33. Manner of levying and collecting taxes. 74-10-84. Supplemental provisions. 

74-10-34. Delinquent taxes. 74-10-85. Board's determination final, 

74-10-35. Powers of public bodies. 74-10-86. Issuance of interim debentures anit pledge of 

74-10-36, Effect of extraterritorial functions. bonds as collateral security. 

74-10-37. Forms of borrowing. 74-10-87. Interim debentures not to be extended. 

74-10-38. Issuance of notes. | | 174-10-88. Funding. rg 

74-10-39. Issuance of warrants. \. 74-10-89. . Publication of resolution or proceedings. 
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74-10-1; Short title. 


This act [74-10- 1 through 74-10-100 NMSA 1978] may be eee as the "Solid Waste Authority 
Act". 


History: Laws 1993, ch. 319, § 1.; 


74-10-2. Legislative declaration. 


It is declared as a matter of legislative determination that: 

A. the organization of the authority hereby created having the purposes, powers, duties, pric 
leges, immunities, rights, liabilities and disabilities provided in the Solid Waste Authority Act will 
serve a public use and will promote the health, safety, prosperity, security and general welfare of 
the inhabitants thereof and of the state; 

B. the acquisition, improvement, maintenance and operation of any solid waste management- 
related project authorized in that act is in the public interest and constitutes a part of the estab- 
lished and permanent policy of the state; 

C. the authority hereby organized shall be a body corporate and politic, a quasi-municipal cor- 
poration and a political subdivision of the state; 

D. the notice provided for in the Solid Waste Authority Act for each ernie and action +6 be 
taken is reasonably calculated to inform any person of interest in any proceedings under that act 
which may directly and adversely affect his legally protected interests; . 

E. for the accomplishment of these purposes, the provisions of that act shall be broadly con- 
strued; 

F. nothing in the Solid Waste Authority Act shall be construed to supersede or affect any pro- 
vision of the Solid Waste Act ['74-9-1 through 74-9-43 NMSA 1978] or any regulations adopted 
pursuant to that act; and 

G. any authority created by the Solid Waste Authority Act is specifically prohibited from exer- 
cising any regulatory or enforcement powers or any permitting or site approval as mandated by 
the Solid Waste Act. 


History: Laws 1998, ch. 319, § 2. Cross references. — For the Solid Waste Act, see 74- 
9-1 NMSA 1978 and notes thereto. i 


74-10-3. Decision of board or governing body final. 


The action and decision of the board as to all matters passed upon by it in relation to any action, 
matter or thing provided in the Solid Waste Authority Act shall be final and conclusive unless ar- 
bitrary, capricious or fraudulent. 


History: Laws 1998, ch. 319, § 3. 


74-10-4. Definitions. 


Except where the context otherwise requires, as used in the Solid Waste Authority Act: 

A. "acquisition" or "acquire" means the opening, laying out, establishment, purchase, construc- 
tion, securing, installation, reconstruction, lease, gift, grant from the federal government, any pub- 
lic body or person, endowment, bequest, devise, condemnation, transfer, assignment, option to pur- 
chase, other contract or other acquirement; or any combination thereof, of facilities, other property, 
any project or an interest therein authorized by the Solid Waste Authority Act; 

B. "authority" means the solid waste authority; 

C. "board" means the board of directors of the authority; 

D. "chairman" means the chairman of the board and president of the AitROeItY: 
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EK. "condemnation" or "condemn" means the acquisition by the exercise of the power of eminent 
domain of property for any facilities, other property, project or an interest therein authorized by 
the Solid Waste Authority Act. The authority may exercise in the’state the power of eminent do- 
main, either within or without the authority and, in the manner provided by law for the condem- 
nation of private property for public use, may take any property necessary to carry out any of the 
objects or purposes of that act. In the event the construction of any facility or project authorized 
by that act, or any part thereof, makes necessary the removal and relocation of any public utilities, 
whether on private or public right of way, the authority shall reimburse the owner of the public 
utility facility for the expense of removal and relocation, including the cost of any necessary land 
or rights 1 in land; 

F. "cost" or "cost of the project" means all, or any part designated by the board, of the cost of 
any facilities, project or interest therein being acquired and of all or any property, rights, ease- 
ments, privileges, agreements and franchises deemed by the authority to be necessary or useful 
and convenient therefor or in connection therewith, which cost, at the option of the board, may in- 
clude all or any part of the incidental costs pertaining to the project, including without limiting the 
generality of the foregoing, preliminary expenses advanced by any municipality, county or other 
public body from funds available for use therefor in the making of surveys, preliminary plans, 
estimates of cost, other preliminaries, the costs of appraising, printing, employing engineers, ar- 
chitects, fiscal agents, attorneys at law, clerical help, other agents or employees, the costs of capi- 
talizing interest or any discount on securities, of inspection, of any administrative, operating and 
other expenses of the authority prior tothe levy and collection of taxes, and of reserves for working 
capital, operation, maintenance or replacement expenses or for payment or security of principal 
of or interest on any securities, the costs of making, publishing, posting; mailing and otherwise 
giving any notice in connection with the project, the taking of options, the issuance of securities, 
the filing’or recordation of instruments, the levy and collection of taxes and installments thereof, 
the costs of reimbursements by the authority to any public:body, the federal government or any 
person of any money theretofore expended for or in connection with any facility or project and all 
other expenses necessary or desirable and appertaining to any project, as estimated or otherwise 
ascertained by the board; rf 

G. "director" means a member of the board; 

H. "disposal" or "dispose" means the sale, destruction, razing; loan, lease, gift, grant, trans- 
fer, assignment; mortgage, option to sell, other,contract or other disposition, or any combination 
thereof, of facilities, other property, any project or an interest therein authorized by the Solid 
Waste Authority Act; 

I. "engineer" means any engineer in the permanent employ of the authority or. any indepen- 
dent competent engineer or firm of such engineers employed by the authority in connection with 
any facility, property, project or power authorized by the Solid Waste Authority Act; 

J. "equipment" or "equip" means the furnishing of all necessary or desirable, related or ap- 
purtenant, facilities, or any combination thereof, appertaining to any facilities, property, project or 
interest therein authorized by the Solid Waste Authority Act; 

K.. "facility" means any ofthe solid waste facilities or other property appertaining to the solid 
waste system of the authority; 

L. "federal government" means the United States or any agency, instrumentality or corpora- 
tion thereof; 

M. "federal securities" means the bills, certificates of indebtedness, notes or bonds that are 
direct obligations of, or the principal and interest of which Be pacar are unconditionally guaran- 
teed by, the United States; 

N. "governing body" means the city council, city commission, board of county commissioners, 
board of trustees, board of directors or other legislative body of the public body proceeding under 
the Solid Waste Authority Act, in which body the legislative powers of the public body are vested; 

O. "improvement" or "improve" means the extension, widening, lengthening, betterment, alter- 
ation, reconstruction, repair or other improvement, or any combination thereof of facilities, other 
property, project or any interest therein authorized by the Solid Waste Authority Act; 
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P.. "municipality" means any incorporated city, town or village in the state, whether incorpo- 
rated or governed under a general act, special anes act or special charter of any type. "Mu- 
nicipal" pertains to municipality; 

Q. "person" means any human being, unkbelsibans partnership, firm or corporation, excluding a 
public body and excluding the federal government; 

R. "president" means the president of the authority and the chairman of the boards 

S. "project" means any structure, facility, undertaking or system that the authority is autho- 
rized to acquire; improve, equip, maintain or operate. A project may consist of all kinds of personal 
and real property. A project shall appertain to the solid:waste system that the authority is:autho- 
rized and directed to provide within and without the authority's boundaries; 

T. "property" means real property and personal property; 

U. "publication" or "publish" means publication in at least the one iiemriiesinehe devigilintade as 
the authority's official newspaper and published in the authority in the English language at least 
once a week and of general circulation in the authority. Except as otherwise specifically provided 
or necessarily implied, "publication" or: "publish" also means publication for at leastionce a week 
for three consecutive weeks by three weekly insertions, the first publication being at least fifteen 
days prior to the designated time or event, unless otherwise so stated. Itis not necessary that pub- 
lication be made on the same day of the week in each of the three calendar weeks, but:not less than 
fourteen days shall intervene between the first publication and the last publication, and publica- 
tion shall be complete on the day of the last publication. Any publication required shall be —— 
by the affidavit of the publisher and filed with the secretary; 

V. "public body" means the state or any agency, instrumentality or corporation thereof or’ any 
municipality, county, school district, other type district or any other political subdivision of the 
state, excluding the authority and excluding the federal government; 

W. "qualified elector" means a person qualified to vote in general elections in thé state, wBout is 
a resident of the authority at the time of any election held under the provisions of the Solid Waste 
Authority Act or at any other time in reference to which the term "qualified elector" is'used; 

X. "real property" means: 

(1) land, including land under water; 

(2) buildings, structures, fixtures and improvements on land; 

(3) any property appurtenant to or used in connection with land; and 

(4) every estate, interest, privilege, easement, franchise and right in land; legal or equi- 
table, including without limiting the generality of the foregoing, rights of way, terms'for years and 
liens, charges or encumbrances by way of judgment, ie ae or otherwise and the indebtedness 
secured by such liens; 

Y. "secretary" means the secretary of the authority; 

Z. “secretary of state" means the secretary of the state of New Mexico; 

AA. "securities" means any notes, warrants, bonds, temporary bonds or interim debentures 
or other obligations of the authority or any public body appertaining to any project or interest 
therein authorized by the Solid Waste Authority Act; 

BB. "state" means ‘the state of New’ Mexico or any agency, dide-nniontate or corporation 
thereof; 

CC. "street":means any street, avenue, boulevard, alley, highway or other public right of way 
used for any vehicular traffic; 

DD. "taxes" means general ad valorem bali parsaeaed to any project authorized by the Solid 
Waste Authority Act; and ‘ 

KE. "treasurer" means the treasurer of the authority. | 9 


History: Laws 1993, ch. 319, § 4. 


74-10-5. Creation of a solid waste authority; board. 


Any county or contiguous counties and any municipality or municipalities desiring to create 
a solid waste authority board for the purposes of petitioning to the county special district com- 
mission pursuant to the Special District Procedures Act [4-53-1 to 4-53-11 NMSA 1978] for the 
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creation of a solid waste authority may, by joint resolution, agree to the creation of a:solid waste 
authority board. Each county or contiguous counties or any municipality or enti ppp i having 
adopted such a resolution shall make appointments to said boards as follows: 

A. The county chairman, with the advice and consent of the county commissioners, shall ap- 
point three members; 

B. The mayor or chief elected executive officer of each municipality shall appoint two members 
each; 

C. In the event that there are an even number of board members appointed, those board.mem- 
bers having been appointed as provided above shall select one additional board member. After 
taking oath and filing bonds, the board shall choose one of its members as chairman of the board 
and president of the authority, and:shall elect a secretary and a treasurer of the board and of the 
authority, who may, or may not, be members ofthe board, The secretary and treasurer may be one 
person. Such board shall adopt a seal and the secretary shall keep, in a: well-bound book, a record 
of all its proceedings, minutes of all meetings, certificates, contracts, bonds given by employees and 
all corporate acts which shall be open to inspection by all owners of real property in the authority 
as well as.to all other interested parties. | ) 


History: ret 1993, ch, 319, § 5. 


74-10-6. Oaths and bonds of board members. 


Whenever a board has been appointed or elected, as hereinafter provided, the members of the 
board shall qualify by filing with the clerk of the court their oaths of office and corporate surety 
bonds at the expense of the authority in an amount not to exceed one thousand dollars ($1,000) 
each, the form thereof to be fixed and approved by the board, conditioned for the faithful perfor- 
mance of their duties as directors. The interim board as appointed pursuant to Section 5 [74-10-5 
NMSA 1978] of the Solid Waste eekace a Act shall serve until an election. is held as provided 
hereinafter. 


History: Laws 1998, ch. 319, § 6. 


74-10-7. Petition for creation of solid waste authority. 


A. The organization of a solid waste Pda shall be initiated i the interim board appointed 
pursuant to Section 6 |74-10-6 NMSA 1978] of the Solid Waste Authority Act by filing a petition, 
duly adopted by the solid waste authority board and filed with the county special district commis- 
sion as provided in the Special District Procedures Act [4-53-1 to 4-53-11 NMSA 1978]. 

B. The petition shall set forth: 

(1) the name of the proposed district consisting of a iene name preceding ae words 

"solid waste authority"; 

(2) a general description of the improvements to be constructed or installed within and fe 
the authority; 

(3) an estimated overall cost of the proposed improvements to be constructed or installed 
within and for the authority; 

(4) an estimated time table for tha completion of all intended improvements; 

(5). the need for the creation of the district and the construction or installation of improve- 
ments, stating the nature and extent of the anticipated use of the improvements by persons pres- 
ently residing.on land within the authority, and the nature and extent of the anticipated use of the 
improvements due to future development; 

(6) a general description of the boundaries of the salvation or the territory to be indadel 
within the authority, with such certainty as to enable a property owner to determine whether or 
not his property is within the authority; 

(7) the salary, if any, that the members of the board shall receive re their services; and 

(8) arequest for the organization of the authority. 
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C. No petition duly adoptedby the’solid waste authority board and submitted to the county 
special district commission shall be declared void on account of alleged defects, but the county spe- 
cial district commission may at any time permit the petition to be amended to conform to the facts 
by correcting any errors in the description of the territory or in any other particular: 


History: Laws 1993, ch. 319, § 7. 


74-10-8. Hearing on petition. 


A. At any time after the filing of the petition for the organization of an sane and before the 
day fixed for the hearing for the county special district commission on said petition, the owner of 
any taxable property within the proposed authority may file a petition with the county special dis- 
trict commission stating the reasons why the property should not be included in the authority and 
requesting that the property be excluded from it. The petition shall be verified and shall describe 
the property sought to be excluded. The county special district commission shall hear the petition 
and all objections to it at the time of the hearing before the county special district commission on 
the petition for organization of the solid waste authority and said county special district commis- 
sion shall determine whether the property should be excluded or included in the authority. 

B. The county special district commission may deny the petition or may order the petition to be 
modified if the county special district commission, after hearing on the petition, finds that: 

(1) the proposed solid waste authority and improvements therein cannot conform with 
state regulations; 

(2) the solid waste authority Tee cannot be implemented within a reasonable 
time taking into consideration the applications for state and federal grants; 

(3). there is a lacking or actual or impending need for the solid waste inipenaeniane pe 
posed; or 

(4) the boundaries of the proposed authority contain land that has no actual or impending 
need for a solid waste authority or cannot be reasonably expected to utilize the solid waste author- 
ity improvements. 


History: Laws 1998, ch. 319, § 8. 


74-10-9. Decision of the special district commission. 


The decision of the county special district commission shall be in néciirdannsd with Section 4- 
53-10 NMSA 1978; provided, however, that the county special district commission shall have the 
authority to modify the boundaries of the proposed solid waste authority .and shall, in any decision 
approving the solid waste authority include a legal description of the boundaries of the authority. 


History: Laws 1998, ch. 319, § 9. 


74-10-10. Filing special district commission order. 


Within thirty days after the solid waste authority has been declared created by the county spe- 
cial district commission, the county special district commission shall transmit to the county clerk 
in each county in which the authority is located; copies of the findings and the opinion of the 
county special district commission approving the solid waste authority. The same shall be filed in 
the same manner as articles of incorporation are now required to be filed under the general laws 
concerning corporations; and the clerk of the court in ve county sei receive a fee of one dollar 
($1. 00) for filing preserving the same. | 


History: roe 19983, ch. 319, § 10. 
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74-10-11. Districting the authority. 


A. The interim board shall, within one hundred eighty days of the filing of the decision of 
the county special district commission with the county clerk, and after public hearing, adopt by 
resolution a districting plan which causes the area within the authority to be divided into seven 
geographical districts numbered one through seven and each district shall elect one representa- 
tive. Each representative representing a district shall reside in and be elected by pen stain voters 
of that district only. 

B. In establishing authority districts, the interim appointed haar shall consider am following 
principles which, in the event of any conflict among them, shall be considered in the following order: 

(1) the districts shall contain as nearly as possible substantially the same Pep wesen 
based 'on the most recent federal census; | 

(2) communities of interest, including those based upon ethnic and eeqnomic factors, shall 
be preserved whenever reasonable within a single district; and 

(3). the'districts shall be formed of compact, contiguous territories and the total length’ of 
all district boundaries shall be as short as possible. 

C. Redistricting shall occur upon any change in the authority's boundaries, | 


History: Laws 1998, ch. 319, § 11. 


74-10-12, Board of directors. 


The governing body of the authority is a board of directors consisting of seven qualified electors 
of the authority. All powers, rights, privileges and duties vested in or imposed upon the authority 
are exercised and performed by and through the board of directors; provided that the exercise of 
any executive, administrative and ministerial powers may be, by the board, delegated and redel- 
egated to officers and employees of the authority. Except for the first. directors appointed as pro- 
vided for in Section 74-10-5 NMSA 1978, the term of each director:commences on the first day of 
January next following a regular local election in the state and ‘runs for six years. ' 


History: Laws 1993, ch. 319, § 12; 2019, ch. 212, § 
269. 

The 2019 amendment, effective April 3, 2019, revised 
provisions related to the terms of office for directors; after 
"Section", deleted "5 of the Solid Waste Authority Act or 
elected as provided in Section 13 of the Solid Waste Au- 
thority Act and except for any director chosen to fill an 


unexpired term" and added.."74-10-5 NMSA 1978", after 

"runs for six years.", deleted "Each director, subject to 
such exceptions, shall serve a six-year term ending on the 
first day of January next following a, general election, and 
each director shall serve until his successor has been duly 
chosen and qualified." 


74-10-13. Election of directors. 


Each biennial nonpartisan election of directors shall be conducted at the time of the regular lo- 
cal election under the direction of the county clerkand in accordance with the election laws of New 
Mexico. Any other election of the authority, including an election to seek approval for the issuance 
of bonds, shall be conducted PHERPEDt to the provisions of the Local Election Act [Chapter 1, Ar- 


ticle 22 NMSA 1978]. 


History: Laws 1993, ch. 319, § 13; 2019, ch. 212, § 
270. } 

The 2019 amendment, effective April 3, 2019, pro- 
vided that each biennial nonpartisan election of directors 
shall be conducted at the time of the regular local election, 
and provided that any other election shall be conducted 


74-10-14. Election resolution. 


pursuant to the Local Election Act; after "conducted at the 
time of the", deleted "general" and added "regular local", 
and after "shall be conducted", deleted "at any time ap- 
proved by the board in accordance with the election laws 
of New Mexico" and added "pursuant to the provisions of 
the Local Election Act", 


The board shall call any election by resolution as prescribed inthe: Local Election Act [Chap- 
ter,1, Article 22 NMSA 1978]. The resolution shall recite the objects and purposes of the election 
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and indicate the general or regular local election om which the ballot question shall appear or 
specify the date a special election will be held. 


History: Laws 1993, ch. 319, § 14; 2019, ch. 212, § "as prescribed in the Local Election Act", after "purposes: 


271. of the election and", deleted "the date upon which the elec-. 

The 2019 amendment, effective April 3, 2019, revised tion shall" and added "indicate the general or regular lo- 
provisions related to a resolution that calls for an election; cal election on which the ballot question shall appear or 
after "election by resolution", deleted "adopted at least . specify the date a special election will’. 


one hundred eighty days prior to the election" and added 


74-10-15. Conduct of election. 


An election held pursuant to the Solid Waste Authority Act shall be conducted ike tS to the 
provisions of the Local Election Act [Chapter 1, Article'22 NMSA 1978]. 


History: Laws 1993, ch. 319, § 15; 2019, ch. 212, § Election Act"; after "shall be conducted", deleted "in the 


272. manner provided by the laws of the state for the conduct 
The 2019 amendment, effective April 3, 2019, pro- of general elections" and added "pursuant to the provi- 
vided that an election held pursuant to the Solid Waste sions of the Local Election Act". 


Authority Act shall be conducted pursuant to the Local 


74-10-16. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 74-10- provisions of former section, see the 2018 NMSA 1978 on 
16 NMSA 1978, as enacted by Laws 1998, ch. 319, § 16, NMOneSource.com. 
relating to notice of election, effective April 3, 2019. For 


74-10-17. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 74- provisions of former section, see the 2018 NMSA 1978 on 
10-17-NMSA 1978, as enacted by Laws 1993, ch. 319, § NMOneSource.com. 
17, relating to polling places, effective April 3, 2019. For 


74-10-18. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 74-10- provisions of former section, see the 2018 NMSA 1978 on 
18 NMSA 1978, as enacted by Laws 19938, ch. 319, § 18, NMOneSource.com. 
relating to election supplies, effective April 3, 2019. For 


74-10-19. Approval of proposals at election. 


Except as otherwise provided, any proposal submitted at any election held pursuant to the Solid 
Waste Authority Act shall not carry unless the proposal has been approved by a majority of the 
qualified electors of the authority voting on the proposal. 


History: Laws 1993, ch. 319, § 19; 2019, ch. 212, § 273. the conduct of any authority election, and the authority 

The 2019 amendment, effective April 3, 2019, revised precinct board shall conduct the election as provided in 
certain election procedures for elections held pursuant the Election Code where paper ballots are used. The sepa- 
to the Solid Waste Authority Act; in the section heading, rate authority precinct board shall certify the results of 
added "Approval of proposals at" preceding "election", and the election in that precinct to the secretary within twelve 
after "election", deleted "returns"; deleted "The authority hours after the close of the polls. The secretary shall can- 
shall appoint an authority precinct board at the author- vass the results of the authority election as certified by 
ity’s expense for each polling place. For authority elections each of the separate authority precinct boards and shall 
held at the time of the general election, the authority shall declare the results of the election at any regular or special 
be provided space in the polling places where the general meeting held not less than five days following the date of 
election is being conducted. Paper ballots shall be used in the election." 


74-10-20. Filling vacancies on board. 


Any vacancy on the board shall be filled by appointment by the remaining members of the board, 
the appointee to act until the next biennial election when the vacancy shall be filled by election. 
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Any vacancy on the appointed board shall be filled in the same manner as original appointments, 
the appointee to act until the next election. 


History: Laws 1998, ch. 319, § 20. 


74-10-21. Changing authority's boundaries. 


The elected board has the authority to petition the county special district commission to change 
the authority's boundaries. The county special district commission's decision shall be made in ac- 
cordance with Sections 8, 9 and 10 [74-10-8, 74-10-9 and 74-10-10 NMSA 1978] of the Solid Waste 
Authority Act. 


History: Laws 1998, ch. 319, § 21. 


74-10-22. Board's administrative powers. 


The board may exercise the following powers: 

A. fix the time and place at which its regular meetings will be held within the authority and 
provide for the calling and holding of special meetings; 

B. adopt and amend or otherwise modify bylaws and rules for procedure; 

C. select one director as chairman of the board and president of the authority, and another 
director as chairman pro tem of the board and president pro tem of the authority, and choose a 
secretary and a treasurer of the board and authority, each of which two positions may be filled by 
a person who is, or is not, a director, and both of which positions imi or may not, be filled by one 
person; 

D. prescribe by resolution a system of business sdieninietyatieni and create all necessary 
offices and establish and re- establish the powers, duties and Sebel ape rat of all officers and 
employees; 

E. require and fix the amount of all official bonds necessary or desirable and convenient in the 
opinion of the board for the protection of the funds and property of the authority, subject to the 
provisions of Section 13 [74-10-13 NMSA 1978] of the Solid Waste Authority Act; 

F. prescribe a method of auditing and allowing or rejecting claims and demands; 

G. provide a method for the letting of contracts on a fair and competitive basis for the construc- 
tion of works, any facility or any project or any interest therein or the performance or furnishing 
of labor, materials or supplies as required in that act; 

H. designate an official newspaper published in the authority in the English language and 
direct additional publication i in any newspaper where it deems that the public necessity may so 
require; and 

I. make and pass resolutions and orders on behalf of the authority not repugnant to the provi- 
sions of the Solid Waste Authority Act, necessary or proper for the government and management 
of the affairs of the authority, for the execution of the powers vested in the authority and for carry- 
ing into effect the provisions of that act. 


History: Laws 1993, ch. 319, § 22. 


74-10-23. Records of board. 


On all resolutions and orders, the roll shall be called, and the ayes and nays shall be recorded. 
All resolutions and orders, as soon as may be after their passage, shall be recorded in a book kept 
for that purpose and be authenticated by the signature of the presiding officer of the board and the 
secretary. Every legislative act of the board of a general or permanent nature shall be by resolu- 
tion. The book of resolutions and orders is a public record. A record shall also be made of all other 
proceedings of the board, minutes of all meetings, certificates, contracts, bonds given by officers, 
employees and Ms other agents of the authority, and all corporate acts, which record i is also a 
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public record. The treasurer shall keep strict and accurate accounts of all money received by and 
disbursed for and on behalf of the authority in a permanent record; which is also a public record. 
Any permanent record of the authority shall be open for inspection by any qualified elector thereof, 
by any other interested person or by any representative of the federal government or any’ public 
body. All records are subject to audit as provided by law for political subdivisions. 


History: Laws 1993, ch. 319, § 23. 


74-10-24. Meetings of board. 


All meetings of the board shall be open to the public. No business of the board shall be trans- 
acted except at a regular or special meeting at which a quorum consisting of at least three-fifths of 
the total membership of the board is present. Any action of the board requires the affirmative vote 
of a majority of the directors present and voting. A smaller number of directors than a quorum 
may adjourn from time to time and may compel the attendance of absent members in the manner 
and under such penalties as the board may provide. 


History: Laws 1993, ch. 319, § 24. 


74-10-25. Compensation of directors. 


Directors shall receive no compensation for their services as a director. Directors may be reim- 
bursed for expenses incurred by them on authority business with approval of the board. 


History: Laws 1993, ch. 319, § 25. 


74-10-26. Interest in contracts and property disqualifications. 


No director or officer, employee or agent of the authority may be interested in any contract or 
transaction with the authority except in his official representative capacity or as provided, except 
for any contract of employment. with the authority, Neither the holding of any office nor employ- 
ment in the government of any public body or the federal government nor the owning of any 
property within the state, within or without the authority, may be deemed a disqualification for 
membership on the board or employment by the authority, or a disqualification for compensation 
for services as an officer, employee or agent of the authority, except as provided i in Section 22 [74- 
10-22 NMSA 1978] of the Solid Waste Authority Act. 


History: Laws 1993, ch. 319, § 26. 


74-10-27. Powers of the authority. 


The authority may exercise the following duties, privileges, immunities, rights, liabilities and 
disabilities appertaining to a public body politic and corporate and constituting a quasi-municipal 
corporation and political subdivision of the state established as an instrumentality exercising pub- 
lic and essential governmental and proprietary functions to provide for the EPEC health, safety 
and general welfare: 

A. perpetual existence and succession; 

B. adopt, have and use a corporate seal and alter the same at pleasure; 

C. sue and be sued and be a party to suits, actions and proceedings; 

D. commence, maintain, intervene in, defend, compromise, terminate by settlement or other- 
wise and otherwise participate in and assume the cost and expense of any and all actions and pro- 
ceedings now or hereafter begun and appertaining to the authority, its board, its officers, agents or 
employees, or any of the authority's duties, privileges, immunities, rights, liabilities and disabili- 
ties, or the authority's solid waste system, other property of the authority or any project; 
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E. enter into contracts and agreements, including but not limited to contracts with the federal 
government, the state and any other public body; 

F. \ borrow money and issue securities evidencing any loan to or amount due by the authority, 
provide for and secure the payment of any securities and the rights of the holders of those securi- 
ties and purchase, hold and dispose of securities, as provided in the Solid Waste Authority Act; 

G. refund any loan or obligation of the authority and issue refunding securities to evidence 
such loan or obligation without any. election; 

H. purchase, trade, exchange, encumber and itll acquire, sities and dispose of prop- 
erty and interests in that property; 

I. subject to an election as provided.in:the Solid Waste Authority Act, levy and cause to be col- 
lected general ad valorem taxes on all property subject to property taxation within the authority; 
provided that the total tax levy, excluding any levy for the payment of any debt of the authority 
authorized pursuant to the Solid Waste Authority Act, for any fiscal year shall not exceed an ag- 
gregate total of three mills, or any lower‘amount required’by operation of the rate limitation provi- 
sions of Section 7-37-7.1 NMSA 1978 upon this tax levy, for each one thousand dollars ($1,000) of 
net taxable value, as that term is defined in the Property Tax Code [Chapter 7, Articles 35 through 
38 NMSA 1978], by certifying, on or before the fifteenth day of July in each year in which the board 
determines, after approval by the qualified electors pursuant to the Solid Waste Authority Act, to 
levy a tax; to the board of county commissioners within each county wherein the authority has any 
territory, the rate'so fixed, with directions that, at the time and in the manner required by law for 
levying taxes for other purposes, such body having authority to levy taxes shall levy the tax upon 
the net taxable value of all property subject to property taxation within the authority; 

J. ‘hire and retain officers, agents, employees, engineers, attorneys and any other persons, per- 
manent or temporary, necessary or desirable to effect the purposes of the Solid Waste Authority 
Act, defray any expenses incurred thereby in connection with the authority and acquire office 
space, equipment, services, supplies, ‘fire and: extended coverage insurance, use and occupancy 
insurance, workers’ compensation insurance, property damage insurance, public liability insur- 
ance for the authority and its officers, agents and employees and other types of insurance, as the 
board:may determine; provided, however, that no provision in that act authorizing the acquisition 
of insurance shall be construed as waiving any immunity of the authority or any director, officer or 
agent thereof and otherwise existing under the laws at the state; 

K. condemn property for public use; 

L. acquire, improve, equip, hold, operate, maintain and dispose of a solid waste system, wholly 
within the authority, or partially within and partially without the authority, and wholly within, 
wholly without or partially within and partially without any public body all or any part of the area 
of which is situated within the authority; | 

M.» pay or otherwise defray the cost of any project; 

N. pay or otherwise defray and contract so to pay or devas, for'any term not exceeding fifty 
years, without an election, except as otherwise provided in the Solid Waste Authority Act, the 
principal of, any interest on and any other charges appertaining to, any securities or other obliga- 
tions of the federal government, any public body or person incurred in connection with any such 
property so acquired by the authority; 

O.. establish and maintain facilities within or without the authority, across or along any public 
street, highway, bridge, viaduct.or other public right-of-way or in, upon, under or over any vacant 
public lands, which public lands are now or may become the property of the state, or across’ any 
stream of water or water course, without first obtaining a franchise from the municipality, county 
or’other public body having jurisdiction over the same; provided that the authority shall cooperate 
with any public body having such jurisdiction, shall promptly restore any such street, highway, 
bridge, viaduct or other public right-of-way to its former state of usefulness as nearly as may be 
and shall not use the same in such manner as le impair completely or unnecessarily the Kiaatiaie 
ness thereof; 

P. deposit any money of the authority, gablett to the limitations in Article 8, Section 4 of the 
constitution of New Mexico, in any banking institution within or without the state and secured in 
such manner and subject to such terms and conditions as the board may determine, with or with- 
out the payment of any interest on any such deposit; 
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Q. invest any surplus money in the authority treasury, including such money in any sinking or 
reserve fund established for the purpose of retiring any securities of the authority,not required for 
the immediate necessities of the authority, in its own securities or in federal securities, by direct 
purchase of any issue of such securities, or part thereof, at the original sale of the same, or ney the 
subsequent purchase of such securities; © 

R.» sell any such securities thus purchased and held, from time to time; * 

S. reinvest the proceeds of any such sale in other securities of Oh authority « or in federal secu- 
rities, as provided in Subsection Q of this section; 

T. sell in season from time to time such securities thus purchased and held; so that the pro- 

ceeds may be applied to the purposes for which the money with which such securities were origi- 
nally purchased was placed in the treasury of the authority; . 
. Uo accept contributions or loans from the federal government for the purpose of financing the 
planning, acquisition, improvement, equipment, maintenance and operation of any enterprise in 
which the authority is authorized to engage and enter into contracts and cooperate with and ac- 
cept cooperation and participation from the federal government for these purposes; 

V. enter into joint operating or service contracts and agreements, acquisition, improvement, 
equipment or disposal contracts or other arrangements, for any term not exceeding fifty years, 
with the federal government, any public body or any person concerning solid: waste facilities, or 
any project, whether acquired by the authority or by the federal government, any public body or 
any person, and accept grants and'contributions from the federal government, any public wets or 
any person in connection therewith; . 

W. enter into and perform when determined by the board to be in the public interest anid neces- 
sary for the protection of the public health, contracts and agreements, for any term not exceeding 
fifty years, with the federal government, any public body or any person for the provision and op- 
eration by the authority of solid waste facilities; 

X. enter into and perform, without any election, contracts and agreements with the federal 
government, any public body or any person for or concerning the planning, construction, lease or 
other acquisition, improvement, equipment, operation, maintenance, disposal, and the financing 
of-any project, including but not necessarily limited to any contract or agreement for om term not 
exceeding fifty years; 

Y. enter upon any land, make surveys, borings, Soundings and examinations for the purposes 
of the authority, locate the necessary works of any project and roadways and other rights-of-way 
appertaining to any project authorized in the Solid Waste Authority Act; and acquire all property 
necessary or convenient for the acquisition, improvement or equipment of such works; 

Z. cooperate with and act in conjunction with the state, or. any of its engineers, officers, boards, 
commissions or departments, or with the federal government or any: of its engineers, officers, 
boards, commissions or departments, or with any other public body or any person in the acquisi- 
tion, improvement or equipment of any project or for any works, acts or purposes provided for in 
the Solid Waste atthoxiy Act, and adopt and carry out any definite plan or system of work for any 
such purpose; 

AA. cooperate with. the federal government or any public body by an agreement therewith by 
which the authority may: 

(1); acquire and provide, without cost to the cooperating antityy the land, slsdwunta and 
rights-of-way necessary for the acquisition, improvement:or equipment of the solid waste system 
or any project; 

(2) hold and save harmless the cooperating entity free from any Meat for dsnctates aris- 
ing from the acquisition, improvement, equipment, maintenance and operation of the sqid waste 
system or any project; and 

(3) maintain and operate any project in nocbrdantcs with regulations prescribed by the 
cooperating entity; 

BB. carry on technical and other investigations of all kinds, nikki measurements, collect data 
and make analyses, studies and:inspections pertaining to solid waste facilities, and any project, 
both within and without the authority, and for this:purpose the authority has the right of. access 
through its authorized representative to all lands and premises within the state; 
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CC. have the right to provide from revenues:or other available funds an adequate fund for the 
improvement and equipment of the authority's solid waste system or of any parts of the works and 
properties of the authority; 

DD: make and wets rhs riod in connection with any project or otherwise concerning the author- 
ity; 

EE. arbitrate any differences arising in connection with any project or otherwise concerning 
the authority; 

FF. have the management, control and supervision of all the business and affairs appertain- 
ing to any project herein authorized, or otherwise concerning the authority, and of the acquisition, 
improvement, equipment, operation and maintenance of any such project; 

GG. prescribe the oe of officers, seen employees and other persons and nl their compen- 
sation; 

HH. enter into aaitcnces of indemnity and guaranty, in such form as may be asieied by the 
board, relating to or connected with the performance of any contract or agreement which the au- 
thority is empowered to enter into under the provisions of the Solid Waste Authority Act or of any 
other law of the state; 

II. provide, by any contract for any term not exceeding fifty years, or otherwise, without an 
election: 

(1) for the joint use of personnel, equipment and facilities of the authority and any public 
body, including without limitation public buildings constructed by or under the supervision of the 
board of the authority or the governing body of the public body concerned; upon such terms and 
agreements and within such areas within the authority as may be determined, for the promotion 
and protection of health, comfort, safety, life, welfare and property of the inhabitants of the author- 
ity and any such public body; and 

(2) for the joint employment of clerks, stenographers and other employees spiidetaininid to 
any project, now existing or hereafter established in the authority, upon such terms and conditions 
as may be determined for the equitable apportionment of the expenses therefrom resulting; 

JJ. ‘obtain financial statements, appraisals, economic feasibility reports and valuations of any 
type appertaining to any project or any property pertaining thereto; 

KK. adopt any resolution authorizing a project or the issuance of securities, or both, or other- 
wise appertaining thereto, or otherwise concerning the authority; 

LL. make and execute a mortgage, deed of trust, indenture or other trust instrument apper- 
taining to a project or to any securities authorized in the Solid Waste Authority Act, or to both, 
except as provided in Subsection MM of this section and in Section 48 [74-10-48 NMSA 1978] of 
the Solid Waste Authority Act; 

‘MM. . make all contracts, execute all instruments and do all things necessary or convenient in 
the exercise of the powers granted in the Solid Waste Authority Act, or in the performance of the 
authority's covenants or duties or in order,to secure the payment of its securities; provided, no 
encumbrance, mortgage or other pledge of property, excluding any money, of the authority is cre- 
ated thereby and provided no property, excluding money, of the authority is liable to be forfeited or 
taken in payment of such securities; 

-NN.., have‘and exercise all.rights and powers necessary or incidental to or implied from the 
specific powers granted in the Solid Waste Authority Act, which specific powers shall not be consid-, 
ered as a limitation upon any power necessary or appropriate to carry out the purposes and intent 
of that act; 

OO. exercise all or any part or combination of the powers granted in the Solid Waste Authority 
Act; and 

PP. to fix and from time to time increase or decrease rates, tolls or charges for services or facili- 
ties furnished or made available by the authority, and to pledge that revenue for the payment of 
any indebtedness of the district. Until paid, all rates, tolls or charges constitute a perpetual lien 
on and against the property served, and.any such lien may be foreclosed in the same manner as 
provided by the laws of New Mexico for the foreclosure of real estate mortgages. 


History: Laws 1998, ch. 319, § 27. 
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74-10-28. Levy and collection of taxes. 


To levy and collect. taxes, the board shall determine in each year the amount. of money neces- 
sary to be raised by taxation, taking into consideration other sources of revenue of the authority, 
and shall propose by resolution a rate of levy, without limitation as to rate or amount, except for 
the limitation in Section 27 [74-10-27 NMSA 1978] of the Solid Waste Authority Act and for any 
constitutional limitation, which, when levied upon the net taxable value, as that term is defined 
in the Property Tax Code [Chapter 7, Articles 35 through 38-.NMSA 1978], of all property subject 
to property taxation within the authority, and together with other revenues, will raise the amount, 
required by the authority annually to supply funds for paying expenses of organization.and the 
costs of acquiring, improving, equipping, operating and maintaining any project or facility of the 
authority, and promptly to pay in full, when due, all interest on and principal of bonds and other 
securities of the authority, and in the event of accruing defaults or deficiencies, an additional levy 
may be made as provided in Section 29 [74-10-29 NMSA 1978] of the Solid Waste Authority Act. _. 


History: Laws 1993, ch. 319, § 28. 


74-10-29. Levies to cover deficiencies. 


The board, in proposing ad valorem tax levies by resolution, shall take into account the matur- 
ing indebtedness for the ensuing year as provided in its contracts, maturing securities and interest. 
on securities, and deficiencies and defaults of prior years and shall make ample provision for the 
payment thereof. In case the money produced from such levies, together with other revenues: of the 
authority, is not sufficient punctually to pay the annual installments of its contracts or securities, 
and interest thereon, and to pay defaults and deficiencies, the board shall propose by resolution such 
additional levies of taxes as may be necessary for such purposes, and notwithstanding any limita- 
tions, except the limitation in Subsection I of Section 27 [74-10-271 NMSA 1978] of the Solid Waste 
Authority Act, and any constitutional limitation, such taxes, if approved by the qualified: electors, 
shall be made and continue to be levied until the indebtedness of the authority is fully paid. 


History: Laws 1998, ch. 319, § 29. 


74-10-30. Elections for imposition ofad valorem taxes. 


Whenever the board shall determine by resolution that the interest of the authority and the 
public interest or necessity demand the imposition of a general ad valorem tax, the board shall 
certify the rate of ad valorem tax needed and shall order the submission of the proposition of im- 
posing the ad valorem tax to the qualified electors residing within the authority. Any such election 
may be held separate or may be consolidated or held concurrent with any other election autho- 
rized by the Solid Waste Authority Act [74+10-1 to 74-10-100 NMSA 1978]. Such resolution shall 
also fix the date upon which the election shall be held, the manner of holding the same, the method 
of voting for or against the imposition of the proposed ad valorem tax, shall designate the polling 
place or places and shall appoint for each polling place from the qualified electors of the district 
the officers of such election consisting of three judges, one of whom shall act as clerk. . 


History: Laws 1993, ch. 319, § 30. 


74-10-31. Conduct of election. 


Elections for imposition of ad valorem taxes shall be conducted in a manner prescribed by the 
laws of the state for the conduct of general elections and in accordance with the provisions and 
procedures outlined in the Solid Waste Authority Act for the election of directors. ° 


History: Laws 19938, ch. 319, § 31. 
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74-10-32. Sinking fund. 


Whenever any indebtedness has been incurred by the authority, it is lawful for the board to levy 
taxes and to collect revenue for the purpose of creating.a reserve fund in such amount as the board 
may determine, which may be used to meet the obligations of the authority, for maintenance and 
operating charges and depreciation, and to provide improvements for the authority. 


History: Laws 1993, ch. 319, § 32. 


74-10-33. Manner of levying and collecting taxes. 


It is the duty of the body having authority to levy taxes within each county to levy the taxes 
provided in Subsection I of Section 27 [74-10-27 NMSA 1978] of the Solid Waste Authority Act, 
and elsewhere in that act. It is the duty of all officials charged with collecting taxes to collect 
such taxes at the time.and in the form and manner and with like interest and penalties.as other 
general ad valorem taxes are. collected, and when ‘collected, to pay the same to the authority. The 
payment.of such collection shall be made monthly to the treasurer. of the authority and paid into 
the depository thereof to the credit of the authority. All general ad valorem taxes levied under that 
act, together with interest thereon and penalties for default in payment thereof, and all.costs of 
collecting the same constitute until paid a perpetual lien on and against the property taxed, and 
such lien is on a parity with the tax lien of other general ad valorem taxes. 


History: Laws 19938, ch. 319, § 33. 


74-10-34. Delinquent taxes. 


If the general ad valorem taxes levied are not paid, then delinquent real property shall be sold 
at the regular tax sale for the payment of such taxes, interest and penalties, in the manner pro- 
vided by the statutes of the state for selling real property for the nonpayment of general taxes. If 
there are no bids at the tax sale for the property so offered, the property shall be struck off to the 
county, and the county shall account to the authority in the same manner as provided by law for 
accounting for school, town and city taxes. Delinquent personal property shall be distrained and 
sold as provided by law. 


History: Laws 19938, ch. 319, § 34, 


74-10-35. Powers of public bodies. 


The governing body of any municipality, federally authorized Indian: pueblo or tribe or. other 
public body, upon its behalf and in its name, for the purpose of aiding and cooperating in the de- 
termination of any authority boundary or any project authorized in the Solid Waste Authority Act, 
upon the terms and with or without consideration and with or without an election, as the govern- 
ing body determines, may exercise the following powers: 

A. sell, lease, loan, donate, grant, convey, assign, transfer and otherwise dispose to.the author- 
ity, solid waste facilities or any other property or any interest therein; 

B. make available for temporary use or otherwise dispose to the authority of any machinery, 
equipment, facilities and other property, and any agents, employees, persons with professional 
training and any other persons, to effect the purposes of that act. Any such property and persons 
owned or in the employ of any public body while engaged in performing for the authority any ser- 
vice, activity or undertaking authorized in that act, pursuant to contract or otherwise, shall have 
and retain all of the powers, privileges, immunities, rights and duties of and shall be deemed tobe 
engaged in the service and employment of such public body, notwithstanding such service, activity 
or undertaking is being performed in or for the authority; 

C. enter into any agreement or joint agreement between or among the federal government, the 
authority and any other public body, or any combination thereof, extending over any period not 
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exceeding fifty years, which is mutually agreed thereby, notwithstanding any law to the contrary, 
respecting action or proceedings appertaining to any power granted in that act, a the use or 
joint use of any facilities, project or other property authorized in that act; 

“D, sell, lease, loan, donate, grant, convey, assign, transfer or pay over to the authority any 
facilities or any project authorized in that act, or any part thereof, or any interest in real or per- 
sonal property, or any funds available for acquisition, improvement or equipment purposes, includ- 
ing the proceeds of any securities previously or hereafter issued for acquisition, improvement or 
equipment purposes which may be used by the authority in the acquisition, improvement, equip- 
ment, maintenance or operation of any facilities or project authorized in that act; 

E. transfer, grant, convey or assign and set over to the authority any contracts which may have 
been awarded by the public body for the acquisition, improvement or equipment of any proj ject Det 
begun or if begun, not completed; 

-F. budget and appropriate, and each municipality or other public body is hereby required and 
directed to budget and appropriate, from time to time, general ad valorem tax proceeds, and other 
revenues legally available therefor to pay all obligations arising from the exercise of any powers 
granted in the Solid Waste Authority Act'as such ‘obligations shall accrue and become due; | 

G. provide for an agency, by any agreement authorized in that act; to administer or execute 
that or any’collateral agreement, which agency may be one of the parties to the agreement; or'a 
commission or board constituted pursuant to the agreement; . 

H. provide that any such agency shall possess the common power specified in the agreement 
and may exercise it in the manner or according to the method provided in the agreement: Such 
power is subject to the restrictions upon the manner of exercising the power of any one of ae con- 
tracting parties, which party shall be designated by the agreement; and 

I. continue any agreement authorized in the Solid Waste Authority Act for a definite term 
not exceeding fifty years, or until rescinded or terminated, which agreement, may provide for the 
method by which it may be rescinded or ie a any party. 


History: Laws 1993, ch. 319, § 35. 


74-10-36. Effect of zerneerriton nl functions, | 


All of the powers, privileges, immunities and rights, exemptions itn laws, ordinances and rules, 
all pension, relief, disability, workers' compensation and other benefits which apply to the activity 
of officers, agents or employees of the authority or any such public body when performing their 
respective functions within the territorial limits of the respective public agencies apply to them to 
the same degree and extent while engaged in the performance of any 7 their functions and cuss 
extraterritorially under the Solid Waste Authority Act. . 


History: Laws 1998, ch. 319, § 36.’ 


74-10-37. Forms of borrowing. 


Upon the conditions and under the circumstances set forth in the Solid Waste Aube Act 
[74-10-1 to 74-10-100 NMSA 1978], the authority, to carry out the purposes of that act, from time 
to time may borrow money to defray the cost of any project, or any part thereof, as the board may 
determine and issue the following securities to evidence such borrowing: 
notes; 
warrants; 
bonds; 
temporary bonds; and 
interim debentures. 


HOOPS 


History: Laws 1993, ch. 319, § 37. 
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74-10-38. Issuance of notes. 


« The,authority is authorized to: borrow money without ’an election in. anticipation of taxes or 
other revenues, or both, and to issue notes to evidence the amount so borrowed. 


, 


History: Laws 1998, ch. 319, § 38. 


74-10-39. Issuance of warrants. 


The authority is authorized to defray the cost of any services, supplies, equipment or other ma- 
terials furnished to or for the benefit of the authority by the issuance of warrants to evidence the 
amount due therefor, without an election, in anticipation of taxes or other revenues, or both. 


History: Laws 1993, ch. 319, § 39. 


74-10-40. Maturities of notes and warrants, 


Notes and warrants may mature at such time not exceeding one year from the respective dates 
of their issuance as the board may determine. They shall not be extended or funded except by the 
issuance of bonds or interim debentures in compliance with Sections 41 and 48 [74-10-41 and 74- 
10-48 NMSA 1978] of the Solid Waste Authority Act. 


History: Laws 1993, ch. 319, § 40. 


74-10-41. Issuance of bonds and i incurrence of debt. 


The authority is authorized to borrow money in anticipation of taxes or other revenués, or both, 
and to issue bonds to evidence the amount so borrowed. No bonded indebtedness or any ‘other 
indebtedness not payable in full within one year, except for interim debentures as provided in 
Sections 43 and 86 through 88 [74-10-43 and 74-10-86 through 74-10-88 NMSA 1978] of the Solid 
Waste Authority Act, shall be created by the authority without first submitting a proposition of is- 
suing such bonds to the qualified electors of the authority and being approved by.a majority of such 
electors voting thereon at an election held for that purpose in accordance with Sections 13 through 
17 [74-10-13 through 74-10-17 NMSA:1978] of that act. Bonds so authorized may be issued in one 
series or more and:may mature at such time or times not exceeding forty years from their issuance 
as the board: may:determine.'The total of all outstanding indebtedness at:any one time shall not 
exceed thirty million dollars ($30,000,000) without prior approval of the’state legislature. 


History: Laws 1993, ch. 319, § 41. : Compiler's notes. — Laws 2019, ch. 212, § 284 re- 
pealed 74-10-16 and 74-10-17 NMSA 1978, effective April 


3, 2019. 


74-10-42. Issuance of temporary bonds. 


The authority is authorized to issue temporary bonds, pending preparation of, definitive bond or 
bonds and exchangeable for the definitive bond or bonds when prepared, as the board may deter- 
mine. Each temporary bond shall set forth substantially the same conditions, terms and provisions 
as the definitive bond for which it is exchanged. Each holder of any such temporary security shall 
have all the rights and remedies which he would have.as a holder of the definitive bond or bonds. 


History: Laws 1998, ch. 319, § 42. 
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74-10-43. Issuance of interim debentures. 


The authority is authorized to borrow money and to issue interim debentures evidencing con- 
struction or short-term loans for the acquisition or improvement and equipment of the solid waste 
system or any project in supplementation of long-term financing and the issuance of bonds as 
provided in Sections 86 through 88 [74-10-86 through 74-10-88 NMSA 1978] of the Solid Waste 
Authority Act. 


History: Laws 1993, ch. 319, § 43. 


74-10-44. Pavia of aeunitten: 


All securities issued by the authority shall be authorized by sacleidt The authority! may 
pledge its full faith and credit for the payment of any securities authorized in the’ Solid: Waste 
Authority Act, the interest thereon, any prior redemption premium or premiums and any charges 
appertaining thereto. Securities may constitute the direct and general obligations of the author- 
ity. Their payment may be secured by a specific pledge of tax Sie coe and other revenues the 
authority as the board may determine. 


_ History: Laws 1998, ch. 319, § 44, 


74-10-45. Additionally secured securities. 


The board, in connection with such additionally secured securities, in the resolution authorizing 
their issuance or other instrument appertaining thereto, may. pledge all or a portion of such rev- 
enues, subject to any prior pledges, as additional security for such payment of such securities, and 
at.its option may deposit such revenues in a fund created to pay the securities or,created to secure 
additionally their payment. / 


History: Laws 1993, ch. 319, § 45, 


74- 10- 46. Pledge of revenues. 


Any such revenues pledged directly or as additional Sccubiity for the payment of securities of 
any one issue or series, which revenues are not exclusively pledged therefor, may subsequently be 
pledged directly or as additional security for the payment of the securities of one or more issue or 
series subsequently authorized. 


History: Laws 1998, ch. 319, § 46. 


74-10-47. Ranking among different issues, 


All securities of the same issue or series shall, subject to the prior and superior rights ‘of out- 
standing securities, claims and other obligations, have a prior, paramount and superior lien on 
the revenues pledged for the payment of the securities over and ahead of any lien thereagainst 
subsequently incurred of any other securities; provided, however, the resolution authorizing, or 
other instrument appertaining to, the issuance of any securities may provide for the subsequent 
authorization of bonds or other securities the lien for the payment of which on such revenues is 
on a parity with the lien thereon of the subject securities upon such conditions and subject to such 
limitations as the resolution or other instrument may provide. 


History: Laws 19983, ch. 319, § 47. 
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74-10-48. Ranking among securities of same issue. 


All securities of the same issue or series shall:be equally and ratably secured without priority 
by reason of number, date of maturity, date of securities, of sale, of execution. or of. delivery, by a 
lien on such revenues in accordance with the provisions of the Solid Waste Authority Act and the 
resolution authorizing, or other instrument appertaining to, such securities, except to the extent 
such resolution or other instrument otherwise expressly provides. 


History: Laws 1998, ch. 319, § 48. 


74-10-49. Payment recital in securities. 


Each security issued under the Solid Waste Authority Act shall recite in substance that the 
security and the interest.on that security are payable solely from the revenues or other money 
pledged to the payment. of those revenues. Securities specifically pledging the full.faith and credit 
of the authority for their payment shall so state. 


History: Laws 19983, ch. 319, § 49. 


74-10-50. Incontestable recital in securities. 


Any resolution authorizing, or other instrument appertaining to, any securities under the Solid 
Waste Authority Act. may provide that each security authorized by such a resolution shall recite 
that it is issued under authority-of that act. Such recital shall conclusively impart full compliance 
with all of the provisions of that.act, and all securities issued containing such recital shall be in- 
contestable for any cause whatsoever after their delivery for value. | 


History: Laws 1993, ch. 319, § 50. 


74-10-51. Limitations upon payment of securities. 


The payment of securities shall not be secured by an. encumbrance, mortgage or other pledge of 
property of the authority, except for revenues, income, tax proceeds and other money pledged for 
the payment of securities: No property of the authority, subject to such exception, shall be liable to 
be forfeited or taken in payment of the securities. 


History: Laws 1998, ch. 319, § 51. 


74-10-52. Limitations upon incurring any debt. 


Nothing in the Solid Waste Authority Act shall be construed as creating or authorizing ac cre- 
ation of an indebtedness on the part of any municipality or other public-body included in the au- 
thority or elsewhere located. 


Histor Laws 1998, ch. 319, $52. 


74-10-53. Security details. 


Any securities authorized to be issued in the Solid Waste Anhhity Act shall bear the dats 
or dates, shall be in the denomination or denominations, shall mature at the time.or times 
but in no event exceeding forty years from their date or any shorter limitation provided in 
that act, shall bear interest which may be evidenced by one or two sets of coupons, payable 
annually or semiannually, except that the first coupon or coupons, if any, appertaining to any 
security may represent interest for any period not in excess of one year, as may be prescribed 
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by resolution or other instrument; and the securities and any coupons shall be payable in the 
medium of payment at any banking institution or other place or places within or without the 
state, including but not limited to the office of the treasurer of the county in which the author- 
ity is located wholly or in part, as determined by the board, and the securities at the option of 
the board may be in one or more series, may be made subject to prior redemption in advance of 
maturity in the order or by lot or otherwise at the time or times without or with the payment 
of the premium or premiums not exceeding six percent of the principal amount of each security 
so redeemed, as determined by the board. 


RR 


History: Laws 1993, ch. 319, § 53. 


74-10-54. Capitalization of costs. 


Any resolution authorizing the issuance of securities or other instrument aivpentansiny thereto’ 
may capitalize interest on any securities during any period of construction or other acquisition 
estimated by the board and one year thereafter and any other cost of any project by providing for 
the payment of the amount capitalized from the proceeds of the securities. 


History: Laws 1998, ch. 319, § 54. 


74-10-55. Other security details. 


Securities may be issued in such manner, in such form, with such recitals, terms, covenants and 
conditions and with such other details as may be provided by the board ‘in the resolution authoriz- 
ing the securities, or other instrument appertaining thereto, except as otherwise provided in the 
Solid Waste Authority Act. 


History: Laws 1998, ch. 319, § 55. 


74-10-56. Reissuance of securities. 


Any resolution authorizing the issuance of securities or any other instrument appertaining 
thereto may provide for their reissuance in other denominations in negotiable or Becmepbticels + 88 
form and otherwise in such manner and form as the board may sien a 


History: Laws 19983, ch. 319, § 56. 


74-10-57. Negotiability. 


Subject to the payment provisions specifically provided in the Solid Waste Authority Act, the 
notes, warrants, bonds; any interest coupons thereto attached, temporary bonds and interim de- 
bentures shall be fully negotiable within the meaning of and for all the purposes of the Uniform 
Commercial Code [Chapter 55 NMSA 1978] except as the board may otherwise provide. Each 
holder of such security, or of any coupon appertaining thereto, by accepting such security or coupon 
shall be conclusively deemed to have agreed that such security or coupon, except as otherwise pro- 
vided, is and shall be fully negotiable within the meaning and for all purposes of that code. 


History: Laws 1998, ch. 319, § 57. 


74-10-58. Single bonds. 


Notwithstanding any other provision of law, the board i in any proceedings authorizing’s securities 
under hk Solid Waste apie 4 Act: 
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A. may provide for the initial issuance of one or more securities, in this section called "bond", 
aggregating the amount of the entire issue or a designated portion thereof; 

B. may make such provision for installment payments of the principal amount of any such 
bond as it may consider desirable; 

C. may provide for the making of any such bond payable to bearer or portant registrable as 
to principal or as to both principal and interest, and where interest accruing thereon is not repre- 
sented by interest coupons, for the endorsing of payments of interest on such bonds; and 

D. may further make provision in any such proceedings for the manner and circumstances in 
and under which any such bond may in the future, at the request of the holder thereof, be con- 
verted into securities of smaller denominations, which securities of smaller denominations may 
in turn be either coupon bonds or bonds aregisneele as to principal or principal and interest or 
both. . | 


History: Laws 1993, ch. 319, § 58. 


74-10-59. Lost or destroyed securities. 


If lost or completely destroyed, any security maybe reissued in the form and tenor of the lost or 
destroyed security upon the owner furnishing to the satisfaction of the board: 

A. proof of ownership; 

B.... proof of loss or destruction; 

C. asurety bond in twice the face amount of the security and any coupons; and 

D.° payment of the cost of preparing and issuing the new security. 


History: Laws 1998, ch. 319, § 59. 


74-10-60. Execution of securities. 


Any security shall be executed in the name of and on behalf of the authority and signed by the 
chairman, with the seal of the authority affixed thereto and attested by the secretary, except for 
securities issued in book entry or similar form without the delivery of physical securities. 


History: Laws 1993, ch. 319, § 60. 


74-10-61. Interest coupons. 


Except for any bonds which are registrable for payment of interest, interest coupons payable to 
bearer and appertaining to the bonds shall be issued and shall bear the original or facsimile sig- 
nature of the chairman. 


History; Laws 1993,:ch, 319, § 61. 


74-10-62. Facsimile signatures. 


Any of the officers, after filing with the secretary of state his manual signature certified by him under 
oath, may execute or cause to be executed with a facsimile signature in lieu of his manual signature 
any security authorized in the Solid Waste Authority Act; provided that such a filing is not a condition 
of execution with a facsimile signature of any interest coupon, and provided that at least one signature 
required or permitted to be placed on each such security, excluding any interest coupon, shall be manu- 
ally subscribed. An officer's facsimile signature has the same legal effect as his‘manual signature. 


History: Laws 1993, ch. 319, § 62. 
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74-10-63. Facsimile seal. 


The secretary may cause the seal of the authority to be printed, engraved, stamped or otherwise 
placed in facsimile on any security. The facsimile seal has the same legal effect as the impression 
of the seal. 


History: Laws 1993, ch. 319, § 63. 


74-10-64. Signatures of predecessors in office. 


The securities and any coupons bearing the signatures of the officers in office at the time of the 
signing shall be the valid and binding obligations of the authority, notwithstanding that before the 
delivery thereof and payment therefor, any or all of the persons whose signatures fl meg on those 
securities or coupons shall have ceased to fill their respective offices. 


History: Laws 1993, ch. 319, § 64. 


74-10-65. Facsimile signatures of predecessors. 


Any officer authorized or permitted in the Solid Waste Authority Act to sign any dochrritg or in- 
terest coupon, at the time of its execution and of the execution of a signature certificate, may adopt 
as and for his own facsimile signature the facsimile signature of his predecessor in office in the 
event that such facsimile signature appears upon the security or coupons appertaining thereto, or 
upon both the security and such coupons. 


History: Laws 1993, ch. 319, § 65. 


74-10-66. Repurchase of securities. 


‘The securities may be repurchased by the uth dite! out of. any funds available/for habs purpose 
from the project. to which they pertain at a price of not more than the principal amount thereof 
and accrued interest, plus the amount of the premium, if any, which might, on the next redemption 
date of such securities, be paid to the holders thereof if such securities should be called:for redemp- 
tion on such date pursuant to their terms, and all securities so repurchased shall be canceled. 


History: Laws 1993, ch. 319, §-66. 


74-10-67. Customary provisions. 


The resolution authorizing the securities or other instrument appertaining thereto may contain 
any agreement or provision customarily contained in instruments securing securities, including 
without limiting the generality of the foregoing, covenants designated in Section 73 [74-10-73 
NMSA 1978] of the Solid Waste Authority Act. 


History: Laws 1993, ch. 319, § 67. : 


74- 10. 68, Sale of securities. 


Any securities authorized i in Lids Solid Waste Authority Act, extept for Seatinatite not issued. for 
cash and except for temporary:bonds issued pending preparation of definitive bond or bonds, shall 
be sold at public or private sale at, above or below par at a net effective interest rate not exceeding 
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the maximum net effective interest rate permitted by the Public Securities Act: [6-14-1 to:6-14-3 
NMSA rpm as amended and pa by the Solid io ae Act. 


History: Laws 1998, ch. 319, § 68.: 


74-10-69. Sale discount or commission prohibited. 


No discount, except as provided by the Solid Waste Authority Act, or commission shall be al- 
lowed or paid on or for any security sale to any purchaser or bidder, directly or indirectly, but noth- 
ing contained in that act shall be construed as prohibiting the board from employing legal, fiscal, 
engineering and other expert services in connection with any project or facilities authorized in 
that-act and with the authorization, issuance and sale of securities. 


History: Laws 1993, ch. 319, § 69. 


74-10-70. Application of proceeds. 


’ All money received from the issuance of any securities authorized in the Solid Waste Authority 
Act shall be used solely for the purpose for which issued and the cost of any project thereby delin- 
eated. Any accrued interest and any premium shall be applied to the payment of the interest on, 
or the principal of, the securities, or both interest and principal, or shall be deposited in a reserve 
therefor, as the board may determine. 


History: Laws 1993, ch. 319, § 70. 


74-10-71. Use of unexpended. proceeds. 


Any unexpended balance of such security proceeds remaining after the completion of the acqui- 
sition or improvement and equipment of the project or the completion of the purpose for which 
such securities were issued shall be paid immediately into the fund created for the payment of the 
principal of such securities and shall be used therefor, subject to the provisions as to the times and 
methods for their payment as stated in the securities and the proceedings authorizing or other- 
wise appertaining to their issuance, or so paid into a reserve therefor. : ) 


History: Laws 1998, ch. 319, § 71. 


74-10-72. Validity unaffected by use of proceeds. 


The validity of such securities shall not be dependent on nor affected by the validity or regular- 
ity of any proceedings relating to the acquisition or improvement and equipment of the project or 
the proper completion of any project for which the securities are issued. The purchaser or purchas- 
ers of the securities shall in no manner be responsible for the application of the proceeds of the 
securities by the authority or any of its officers, agents and employees. 


History: Laws 19983, ch. 319, § 72. 


74-10-73. Covenants in security proceedings. 


Any resolution or trust indenture authorizing the issuance of securities or any other instru- 
ment appertaining thereto may contain covenants and other provisions, notwithstanding such 
covenants and provisions may limit the exercise of powers conferred by the Solid Waste Authority 
Act, in order to secure the payment of such securities in agreement with the holders and owners 
of such securities, as the board may determine, including without limiting the generality of the 
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foregoing, all such acts and things as may be necessary or convenient-or desirable in order to se- 
cure the authority's securities, or in the discretion of the board tend to make the:securities more 
marketable, notwithstanding that such covenant, act or thing may not be enumerated in that act, 
it being the intention of that act to give the authority power to do all things in the issuance of se- 
curities and for their security except as specifically limited in that act. 


History: Laws 1998, ch. 319, § 73. 


74-10-74. Remedies of security holders. 


Subject to any contractual limitations binding upon the holders of any issue or series of securi- 
ties, or trustee therefor, including but not limited to the restriction of the exercise of any remedy to 
a specified proportion, percentage or number of such holders, and subject to any prior or superior 
rights of others, any holder of securities, or trustee therefor, shall have the right and power for the 
equal benefit and protection of all holders of securities similarly situated: 

A. by mandamus or other suit, action or proceeding at law or in equity to enforce his rights 
against the authority and the board and any of its officers, agents and employees, and to require 
and compel the authority or the board.or any such officers, agents or employees to perform and 
carry out its and their duties, obligations or other commitments under the Solid Waste Authority 
Act and its and their covenants and agreements with the holder of any security;.. 

B.__ by action or suit in equity to require. the authority and the board to account as if they were 
the trustee of an express trust; 

C. by action or suit in equity to have appointed a receiver, which. receiver may enter and take 
possession of any system or project or services revenues from which are pledged for the payment of 
the securities, prescribe sufficient fees derived from the operation thereof, and collect, receive and 
apply all revenues or other money pledged for the payment of the securities in the same manner as 
the authority itself might do in accordance with the obligations of the authority; and 

D._ by action or suit in equity to enjoin any acts or things which may be unlawful or in violation 
of the rights of the holder of any security and to bring suit thereupon. 


History: Laws 1998, ch. 319, § 74. 


74-10-75. Limitations upon liabilities. 


Neither the directors nor any person executing securities issued under the Solid Waste Authority 
Act shall be liable personally on the securities by reason of the issuance thereof. Securities issued 
pursuant to that act shall not be in any way a debt or liability of the state or of any municipality or 
other public body and shall not create or constitute any indebtedness, liability or obligation of the 
state or of any such municipality or other public body, either legal, moral or otherwise, and noth- 
ing contained in that act shall be construed to authorize the authority to incur any indebtedness 
on behalf of or in any way to obligate the state or any municipality or other public body, except the 
authority and except as otherwise expressly stated or necessarily implied in that act. 


History: Laws 1998, ch. 319, § 75. 


74-10-76. Cancellation of paid securities. 


Whenever the treasurer shall redeem and pay any of the securities issued under the provisions 
of the Solid Waste Authority Act, he shall cancel the same by writing across the face thereof or 
stamping thereon the word "paid", together with the date of its payment, sign his name thereto and 
transmit the same to the secretary, taking his receipt therefor, which receipt shall be filed in the re- 
cords of the authority. The secretary shall credit the treasurer on his books for the amount so paid. 


History: Laws 1993, ch. 319, § 76. 


998 


© 2022 State.of New, Mexico. New. Mexico Compilation Commission. All rights reserved. 


74-10-77 ' “ SOLID WASTE AUTHORITY 74-10-81 


74-10-77. Interest after maturity. 


No interest shall accrue on any security in the Solid Waste Authority Act authorized after it 
becomes due and payable; provided, funds for the payment of the principal of and the interest on 
the security. and any prior redemption premium due are available to the, paying agent for such 
payment without default. 


History: Laws 1993, ch. 319, § 77... 


74-10-78. Refunding bonds. 


Any bonds issued under the Solid Waste Authority Act may be refunded, elie an election, 
but subject to provisions concerning their payment and to any other contractual limitations in the 
proceedings authorizing their issuance or otherwise appertaining thereto, pursuant to a resolution 
or resolutions to be adopted by the board in the manner provided in that act for the issuance of 
other securities, to refund, pay or discharge all or any part-of the authority's outstanding bonds, 
heretofore or hereafter issued, including any interest thereon in arrears or about.to become due, 
or for the purpose of reducing interest costs or effecting other economies or of modifying or elimi- 
nating restrictive contractual limitations appertaining to the issuance of additional bonds or any 
project, or any combination thereof. 


History: Laws 1998, ch. 319, § 78. 


74-10-79. Method of issuance. 


Any bonds issued for refunding purposes may either be delivered in exchange for the. outstand- 
ing bonds authorized to be refunded or may be sold as provided in the Bold Waste AURDOELY, Act 
for the sale of other bonds. 


History: Laws 1993, ch. 319, § 79. 


74- 10- 80. Limitations upon issuance. 


N ) Honds may be eafesniciach under the Solid Waste Aushobitn Ach unless the holders of the bonds 
voluntarily surrender them for exchange or payment.or unless they either mature or are callable 
for prior redemption under their terms within ten years from the date of issuance of the refunding 
bonds. Provision shall be made for paying the bonds within that period of time. No maturity of any 
bonds refunded may be extended over fifteen years nor may any interest on the bonds be increased 
to any coupon rate exceeding the maximum net effective interest rate permitted by the Public 
Securities Act [6-14-1 to 6-14-3 NMSA 1978]. The principal amount of the refunding bonds may 
exceed the principal amount of the refunded bonds if the aggregate principal and interest costs 
of the refunding bonds do not exceed such unaccrued costs of the bonds refunded, The principal 
amount of the refunding bonds may also be less than or the,same as the principal amount of the 
bonds refunded so long as provision is duly and sufficiently made for their payment. 


History: Laws 1993, ch. 319, § 80. 


74-10-81. Use of refunding bond proceeds. 


The proceeds of refunding bonds shall either be immediately applied to the retirement of the 
bonds to be refunded or be placed in escrow to be applied to the payment of the bonds upon their 
presentation; provided, however, any accrued interest and any premium appertaining to a sale of 
refunding bonds may be applied to the payment of the interest or the principal or both interest 
and principal or may be deposited in a reserve therefor as the board may determine. The escrow 
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shall not necessarily be limited to refunding bond proceeds but may. include other money made 
available for such purpose. Any escrowed proceeds pending such use may be invested or reinvested 
in federal securities. Escrowed proceeds and investments, together with any interest to be derived 
from any such investment, shall be in an amount.at all times sufficient as to principal, interest, 
any prior redemption premium ‘due and any charges of the escrow agent payable therefrom to pay 
the bonds refunded as they become due at their respective maturities or due at designated prior 
redemption date or dates upon which the board shall exercise a prior redemption option. Upon 
establishment of an escrow in accordance with this section, the refunded bonds payable therefrom 
no longer constitute outstanding indebtedness of the authority. 


History: Laws 1998, ch. 319, § 81. 


74-10-82. Buyritaie of refunding bonds. 


Refunding revenue bonds may be made payable from any revenues derived from the dpération 
of the solid waste system or any project, notwithstanding the pledge of such revenues for the pay- 
ment of the outstanding’ bonds issued by the authority which are to be refunded is thereby modi- 
fied. Any refunding revenue bonds shall not be made payable from taxes unless the bonds bapab cogs 
refunded are payable from taxes. 


History: Laws 1993, ch. 319, § 82. 


74-10-83. Combination of refunding and other bonds. 


Bonds for refunding and bonds for any other purpose or purposes authorized in the Solid Waste 
Authority Act may be issued separately or issued in combination in one series or more. 


History: Laws 1993, ch. 319, § 83. 


74-10-84. Supplemental provisions. 


Except as specifically provided or necessarily implied in the Solid, Waste Authority Act, the rel- 
evant provisions of that act pertaining to bonds generally shall be equally applicable in the autho- 
rization and issuance of refunding bonds, including their terms and security, the bond etait 
trust indenture, taxes and service oe and other aspects of the bonds: i 


History: Laws 1998, ch. 319, § 84. 


74-10-85. Board's determination final. 


The determination of the board that the limitations imposed upon the issuance of refunding 
bonds under the Solid Waste Authority Act have been met shall be pigs lass Ny in the absence of 
fraud or arbitrary and gross abuse of discretion. 


History: Laws 1998, ch. 319, § 85. 


74-10-86. Issuance of interim debentures and pledge of bonds as” 
collateral security. 


Notwithstanding any limitation or other provision in the Solid Waste Authority Act, whenever 
a majority of the qualified electors of the authority voting on a proposal to issue bonds has au- 
thorized the authority to issue bonds for any purpose authorized in that act, the authority is 
authorized to borrow money without any other election in anticipation of taxes, the proceeds of 
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the bonds or any other revenues of the authority, or any combination thereof, and to issue interim 
debentures to evidence the amount so borrowed. Interim.debentures may mature at such time not 
exceeding a period of time equal to the estimated time needed to effect the purpose for which the 
bonds are so authorized to be issued, plus two years, as the board may determine. Except as other- 
wise provided in this section and in Sections 87 and 88 of the Solid Waste Authority Act [74-10-87 
and 74-10-88 NMSA 1978], interim debentures shall be issued as provided in that act for securi- 
ties in Sections 66 and 68 [74-10-66 and 74-10-68 NMSA 1978] of that act. Taxes, other revenues 
of the authority, including without limiting the generality of the foregoing proceeds of bonds to be 
thereafter issued or reissued or bonds issued for the purpose of securing the payment of interim 
debentures may be pledged for the purpose of securing the payment of the interim debentures. 
Any bonds pledged as collateral security for the payment of any interim debentures shall mature 
at such time as the board may determine, but in no event exceeding forty years from the date of 
either any of such bonds or any of such interim debentures, whichever date is the earlier. Any such 
bonds pledged as collateral security shall not be issued.in an aggregate principal amount exceed- 
ing the aggregate principal amount of the interim debenture secured by a pledge of such bonds 
nor shall they bear interest at any time which with any interest accruing at the same time on the 
interim debenture so secured,exceeds six percent, per year. 


History: Laws 1993, ch, 319, § 86. 


74-10-87. Interim debentures not to be extended. - 


No interim debenture issued pursuant to the provisions of Section 86 [74-10-86 NMSA 1978] of 
the Solid Waste Authority Act shall be extended or funded except by the issuance or reissuance of 
a bond or bonds in compliance with Section 88 [74-10-88 NMSA 1978] of that act. 


History: Laws 1993, ch. 319, § 87. 


74-10-88. Funding. 


For the purpose of funding any interim debenture or interim debentures, any bond or, bonds 
pledged as collateral security to secure the payment of such interim debenture or interim deben- 
tures may be reissued without an election, and any bonds not: previously issued but authorized 
to be issued at an election for a purpose the same as or encompassing the purpose for which the 
interim debentures were issued may be issued for.such a funding. Any such bonds, shall mature 
at such time as the board may determine, but in no event exceeding forty years from the date of 
either any of the interim debentures so funded or any of the bonds so pledged as collateral secu- 
rity, whichever date is the earlier: Bonds for funding, including, but not necessarily limited to any 
such reissued bonds, and bonds for any other purpose or purposes authorized in the Solid Waste 
Authority Act may be issued separately or issued in combination in one series or more. Except 
as otherwise proyided in Sections 83 and 88 [74-10-83 and 74-10-88 NMSA 1978] of that act:and 
in this section, any such funding bonds shall be issued as is provided for refunding bonds in Sec- 
tions 78 through 84 [74-10-78 through 74-10-84 NMSA 1978]. of the Solid Waste Authority Act and 
provided for securities in Section 44 and Sections 81 aiaaie:? 87 [74-10-44 and 74-10-81 through 
74-10-87 NMSA 1978] of that act. 


History: Laws 1993, ch. 319, § 88. 


74-10-89. Publication of resolution or proceedings. 


In its discretion, the board may provide for the publication once in full of either any resolution 
or other proceedings adopted by the board ordering the issuance of any securities or, in the al- 
ternative, of notice thereof, which resolution, other proceedings or notice.so published shall state 
the fact and date of such adoption and the place where,such resolution or other proceedings have 


1001 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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been filed for public inspection and also the date of the'first publication of such resolution, other 
proceedings or notice and also state that any action or proceeding of any kind or nature in any 
court questioning the validity of the creation and establishment of the authority, or the validity 
or proper authorization of securities provided for by the resolution or other proceedings, or the 
validity of any. covenants, agreements or contracts provided for by the resolution or other proceed- 
ings, shall be commenced within twenty days after the first arcs of such enue other 
proceedings or notice. . 


History: Laws 1993, ch. 319, § 89. 


74-10-90. Failure to contest legality constitutes bar. 


If no such action or proceedings are commenced or instituted within twenty days after the first 
publication of such resolution, other proceedings or notice, then all residents and taxpayers and 
owners of property in the authority and all public bodies and all other persons whatsoever shall 
be forever barred and foreclosed from instituting or commencing any action or proceeding in any 
court or from pleading any defense to any action or proceedings questioning the validity of the cre- 
ation and establishment of the authority, the validity or proper authorization of such securities or 
the validity of any such covenants, agreements or contracts. The securities, covenants, agreements 
and contracts shall be conclusively deemed to be valid and binding obligations in initgbiees 5 with 
their terms and tenor. : 


History: Laws 1993, ch. 319, § 90. 


74-10-91. Confirmation of contract proceedings. 


In its discretion, the board may file a petition at any time in the district court in and for any 
county in which the authority is located wholly or in part, praying a judicial examination and de- 
termination of any power conferred or of any tax or rates or charges levied or of any act} proceed- 
ing or contract of the authority, whether or not the contract has been executed, including proposed 
contracts for the acquisition, improvement, equipment, maintenance, operation or disposal of any 
project for the authority. Such petition shall set forth the facts whereon the validity of such power, 
assessment, act, proceeding or contract is founded ‘and shall be verified by the chairman of ‘the 
board. Such action shall be in the nature of a proceeding in rem, and jurisdiction of all parties 
interested may be had ‘by publication and posting as provided in the Solid Waste Authority Act. 
Notice of the filing of the petition shall be given by the clerk ‘of the court, under the seal thereof, 
stating in brief outline the contents of the petition and showing where a full copy of any ‘contract 
therein mentioned may be examined. The notice shall be served by publication in at least five con- 
secutive issues of a weekly newspaper of general circulation published in the county in which the 
principal office of the authority is located, and by posting the same in the office of the authority at 
least thirty days prior to the date fixed in the notice for the hearing on the petition. Jurisdiction 
shall be complete after such publication and posting. Any owner of property in ‘the authority or 
person interested in the contract or proposed contract or in the premises may appear and move to 
dismiss or answer the petition at any time prior‘to the date fixed for the hearing or within such 
further time as may be allowed by the court, and the petition shall be taken as confessed by all 
persons who fail so to appear. 


History: Laws 1998, ch. 319, § 91. 


74-10-92. Review and judgment of court. 


The petition and notice shall be sufficient to give the court tuisdhotion’ anda: upon hearing the 
court shall examine into and determine all’matters and things affecting the question submitted, 
shall make such findings with reference thereto and render such judgment and decree thereon as 
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the case warrants. Costs may be divided or apportioned among any contesting:parties in the dis- 
cretion of the trial court. Review of the judgment of the court may be had as in other similar cases, 
except that such review shall be applied for'within thirty days after the time of the rendition of 
such judgment or within such additional time as may’'be allowed by the court within thirty days. 
The rules of civil procedure shall govern in matters of pleading and practice where not otherwise 
specified in the Solid Waste Authority Act. The court shall disregard any error, irregularity or 
omission which does not affect the substantial rights of the parties. 


History: Laws 1998, ch. 319, § 92. 


74-10-93. Purpose of tax exemptions. 


The effectuation of the powers authorized in the Solid Waste Authority Act shall and will be in 
all respects for the benefit of the people of the state, including but not necessarily limited to those 
residing in the authority exercising any power under that act, for the improvement of their health 
and living conditions and for the increase of their commerce and prosperity. 


History: Laws 1998, ch. 319, § 93. 


74-10-94, Property exempt from general taxes. 


The authority shall not be required to pay any general (ad valorem) taxes upon any property 
appertaining to any project authorized in the Solid Waste Authority Act and acquired within the 
state nor the authority's interest therein. 


History: Laws 1998, ch. 319, § 94. 


74-10-95. Securities and income therefrom exempt. , 


Securities issued under the Solid Waste Authority Act and the income therefrom shall forever be 
and remain free and exempt from taxation by the state, the authority and any other public body, 
except transfer, inheritance and estate taxes. 


History: Laws 1998, ch. 319, § 95. 


74-10-96. Freedom from judicial process. 


Execution or other judicial process shall not issue against any property of the authority autho- 
rized in the Solid Waste Authority Act, nor shall any judgment against the authority be a charge 
or lien upon its property. 


History: Laws 1993, ch. 319, § 96. 


74-10-97. Resort to judicial process. 


Section 96 [74-10-96 NMSA 1978] of the Solid Waste Authority Act does not apply to or limit 
the right of the holder of any security, his trustee or any assignee of all or part of his interest, the 
federal government when it is a party to any contract with the authority, and any other obligee 
under that act to foreclose, otherwise to enforce, and to pursue any remedies for the enforcement 
of any pledge or lien given by the authority on the proceeds of taxes, service charges or other 
revenues. . 


History: Laws 1998, ch. 319, § 97. 
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74-10-98. Legal investments in securities. 


It shall be legal for the state and any of its agencies, departments, re eo nr FTE corpora- 
tions or political subdivisions or any political or public corporation, any bank, trust. company, 
banker, savings bank.or institution, any building and loan association, savings and,loan associa- 
tion, investment,company and any, other person carrying on a banking or investment business, 
any insurance company, insurance association or any other person carrying on an insurance 
business and any executor, administrator, curator, trustee or any other fiduciary to invest funds 
or money in their custody in any of the securities authorized to be issued pursuant to the provi- 
sions of the Solid Waste Authority Act. Such securities shall be authorized security for all public 
deposits. Nothing contained in this section with regard to legal investments shall be construed 
as relieving any public body or other person of any duty of exercising reasonable care in select- 
ing securities. 


History: Laws 1993, ch. 319, § 98. 


74-10-99. Civil rights. 


The authority damaged by any such act may also bring a civil action for damages sustained by 
any such act, and in such proceeding the prevailing party shall also be entitled to peagonabts at- 
torneys' fees and costs of court. 


History: Laws 1998, ch, 319, § 99. 


74-10-100. Liberal construction. 


The Solid Waste Authority Act, being necessary to secure and preserve the public health, safety 
and general welfare, the rule of strict consideration shall have no application to that act, but it 
shall be liberally construed to effect the purposes and objects for which that act is intended: 


History: Laws 1993, ch, $19, § 100. 


ARTICLE 11 

Tire Recycling 
Sec. * Sec. 
74-11-1. Repealed. 74-11-10. Repealed. 
74-11-2. Repealed. 74-11-11. Repealed. 
74-11-3. Repealed, ’ 74-11-12. Repealed. . 
74-11-4, Repealed. 74-11-13. Repealed. 
74-11-5. Repealed. 74-11-14. Repealed. 
74-11-6, Repealed. 74-11-15. Repealed. 
74-11-7. Repealed. 74-11-16. Repealed. 
74-11-8. Repealed. 74-11-17. Repealed. 
74-11-9. Repealed. 
74-11-1. Repealed. 

Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11-1 pursuant to the Tire Recycling Act; which shall continue 
NMSA 1978, as enacted by Laws 1994; ch. 117, § 1 and in force and effect until amended or repealed; that repeal 
Laws 1994, ch. 126, § 1, relating to the short title of the of the Tire Recycling Act does not affect prior violations 
Tire Recycling Act, effective June 17, 2005. For provisions of the Tire Recycling Act or regulations enacted pursuant 
of former section, see the 2004 NMSA 1978 on NMOne ‘to the Tire Recycling Act; and that all permits and regis: 
Source.com. trations issued pursuant to the Tire Recycling Act shall 

Saving clause. — Laws 2005, ch. 171, § 22, effective remain in effect until they expire or they are suspended, 
June 17, 2005, provided that the repeal of the Tire Recy- revoked or otherwise modified. 


cling Act does not affect the validity of regulations enacted 
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74-11-2. Repealed. 
Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11-2 


NMSA 1978, as enacted by Laws 1994, ch. 117, § 2: and 
Laws 1994, ch. 126, § 2, relating to definitions, effective 


74-11-3. Repealed. 
Repeals. — Laws 2005, ch. 171, § 23 repealed 74- 


11-3 NMSA 1978, as enacted by Laws 1994, ch. 117, § 3 
and Laws 1994, ch. 126, § 3, relating to prohibited acts, 


74-11-4. Repealed. 
Repeals, — Laws 2005, ch. 171, § 23 repealed 74-11-4 


NMSA 1978, as enacted by Laws 1994, ch, 117,:§ 4:and 
Laws 1994, ch. 126, § 4, relating to administration of the 


74-11-5. Repealed. 
Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11-5 


NMSA 1978; as enacted by Laws 1994, ch. 117, § 5 and 
Laws 1994, ch. 126, § 5, relating to regulations, authority 


74-11-6. Repealed. 
‘Repeals, — Laws 2005, ch. 171, § 23 repealed 74-11-6 


NMSA 1978, as enacted by Laws 1994, ch. 117;'§ 6 and 
Laws 1994, ch. 126, § 6, relating to solid waste permit 


74-11-7. Repealed. 


Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11-7 
NMSA 1978, as enacted-by Laws 1994, ch. 117, § 7 and 
Laws 1994, ch. 126, § 7, relating to departments to conduct 


74-11-8. Repealed. 


TIRE RECYCLING 


Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11-8« 


NMSA 1978, as enacted by Laws 1994, ch. 117, § 8 and 
Laws 1994, ch, 126, § 8, relating to abatement of tire 


74-11-9. Repealed. 


Repeals, — Laws 2005, ch. 171, § 23 repealed 74-11-9 
NMSA 1978, as enacted by Laws 1994, ch. 117, § 9 and 
Laws 1994, ch. 126, § 9, relating to authorization for 


74-11-10. Repealed. 


Repeals. — Laws 2005, ch, 171, § 23 repealed 74-11-10 
NMSA 1978, as enacted by Laws 1994, ch. 117, § 10 and 
Laws 1994, ch..126, § 10, relating to compliance orders, 


74-11-11. Repealed. 


Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11- 
11 NMSA 1978, as enacted by Laws 1994, ch, 117, § 11 
and Laws 1994, ch. 126, § 11, relating to field citations, 
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74-11-11 


June 17, 2005. For provisions of former section, see-the 
2004 NMSA 1978 on NMOneSource.com. 


effective June 17; 2005. For provisions of former-section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


Tire Recycling Act, effective June 17, 2005. For provisions 
of former section, see the 2004 NMSA 1978 on NMOne 
Source.com. 


and content, effective June 17, 2005. For provisions of for- 
mer section, see the 2004 NMSA 1978 on NMOneSource 
com. 


exemptions, effective June 17, 2005. For provisions of for- 
mer section, see the 2004 NMSA 1978 on NMOneSource 
com. : : 


surveys, effective June 17, 2005. For provisions of former 
section, see the 2004 NMSA 1978 on NMOneSource.com. 


dumps, effective June 17, 2005. For provisions of former 
section, see the 2004 NMSA 1978 on NMOneSource.com. 


abatement contracts, effective June 17, 2005. For pro- 
visions of former. section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


effective June 17, 2005. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


effective June 17,2005. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 
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74-11-12. Repealed. 


Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11- 
12 NMSA 1978, as enacted by Laws 1994, ch. 117, § 12 
and Laws 1994, ch. 126, § 12, relating to judicial review 


74-11-13. Repealed. 


Repeals. — Laws 2005, ch, 171, §:23 repealed 74-11-13 
NMSA 1978, .as enacted by Laws 1994, ch. 117, § 18 and 
Laws 1994, ch. 126, § 13, relating to grants, eligibility and 


74-11-14. Repealed. 


Repeals. — Laws 2005, ch. 171, § 23 repealed. 74-11- 
14 NMSA 1978, as enacted by Laws 1994, ch. 117, § 14 
and Laws 1994, ch. 126, § 14, relating to the rubberized 


74-11-15. Repealed. 


Repeals, — Laws 2005, ch. 171, § 23 repealed 74-11- 
15 NMSA 1978, as enacted by Laws 1994, ch.-117, § 15 
and Laws 1994, ch. 126, § 15, relating to the tire recycling 


74-11-16. Repealed. 


Repeals. — Laws 2005, ch. 171, § 23 repealed 74-11- 
16 NMSA 1978, as enacted by Laws 1994, ch. 117, § 16 
and Laws 1994, ch. 126, § 16, relating to the rubberized 


74-11-17. Repealed. 


Repeals. — Laws 2005; ch. 171, § 23 repealed 74-11- 
17 NMSA 1978, as enacted by Laws 1994, ch. 117, § 17 
and Laws 1994, ch. 126, § 17, relating to retread rebates, 


ENVIRONMENTAL IMPROVEMENT 


74-12-1 


of administrative actions, effective June 17, 2005. For 
provisions of former section, see the 2004 NMSA: 1978 on 
NMOneSource.com. 


applications, effective June 17, 2005. For provisions of for- 
mer section, see the 2004 NMSA 1978 on NMOneSource 
COM, hati; i 


asphalt. program, effective June 17, 2005. For provisions 
of former section, see the 2004:NMSA. 1978 on NMOne 
Source.com. 


fund, effective June 17, 2005. For provisions of former sec- 
tion, see the 2004 NMSA 1978 on NMOneSource.com. 


asphalt fund, effective June 17, 2005. For provisions of for- 
mer section, see the 2004 NMSA 1978 on NMOneSource 
.com. 


.* 


effective June 17, 2005. For provisions of former section, 


_see the 2004 NMSA 1978 on NMOneSource.com., * 


ARTICLE 12 . 
Night Sky Protection 
Sec. Sec, 
74-12-1. Short title. 74-12-7. Exemptions. 
74-12-2. Purpose. 74-12-8, Construction industries division; duties. 
74-12-3. Definitions. 74-12-9. Costs of replacement; recovery. — 
74-12-4, Shielding of outdoor light fixtures, 74-12-10. Violations; penalty. 
74-12-5. Nonconforming light fixtures. 74-12-11. Enforcement. 
74-12-6. Use of mercury vapor lighting fixtures. 


74-12-1. Short title. 


This act Chapter 74, Article 12 NMSA 1978] may he cited as the ‘Night Sky Protection Act". 


History: Laws 1999, ch. 197, §1. 

Effective dates. — Laws 1999, ch. 197 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, is effective on June 18, 1999, 90 days after ad- 
journment of the legislature, 

Compiler's notes. — The Night Sky Protection Act 
was originally enacted. by Laws 1999, ch. 197, §§ 1 to 10 
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and codified as 74-12-1 to 74-12-10 NMSA 1978, Laws 
2001, ch. 151, § 2 added a new section to the Night Sky 
Protection Act and has been codien as 74-12-11 NMSA 
1978. 
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74-12-2 NIGHT SKY PROTECTION 74-12-6 


74-12-2. Purpose. 


The purpose of the Night Sky Protection Act is to regulate outdoor night lighting fixtures to pre- 
serve and enhance the state's dark sky while promoting safety, conserving energy and preserving 
the environment for astronomy. 


History: Laws 1999, ch. 197, § 2. art. IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 197 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-12-3. Definitions. 


As used in the Night Sky Protection Act: 

A. "outdoor lighting fixture" means an outdoor artificial illuminating device, whether perma- 
nent or portable, used for illumination or advertisement, including searchlights, spotlights and 
floodlights, whether for architectural lighting, parking lot lighting, landscape lighting, billboards 
or street lighting; and 

B. "shielded" means a fixture that is shielded in such a manner that light rays emitted by the 
fixture, either directly from the lamp or indirectly from the fixture,:are projected below a horizon- 
tal plane running through the lowest point on the fixture where light is emitted. 


History: Laws 1999, ch. 197, § 3. IV, § 23, was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 197 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


74-12-4. Shielding of outdoor light fixtures. 


All outdoor lighting fixtures installed after J anuary 1, 2000 shall be shielded, except incandes- 
cent fixtures of one hundred fifty watts or less and other sources of seventy watts or less. 


History: Laws 1999, ch. 197, § 4, IV, § 23,.was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 197 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


74-12-5. Nonconforming light fixtures. 


A. In addition to other exemptions provided in the Night Sky Protection Act, an outdoor light- 
ing fixture not meeting these provisions shall be allowed, if the fixture is extinguished by an auto- 
matic shutoff device between the hours of 11:00 p.m. and sunrise. 

B. No outdoor recreational facility, whether public or private, shall be illuminated after 11:00 
p.m. except for a national or international tournament or to conclude any recreational or sporting 
event or other activity conducted, which is in progress prior to 11:00 p.m. at a ballpark, outdoor 
amphitheater, arena or similar facility. 


History: Laws 1999, ch. 197, § 5. IV, § 23, was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 197 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


74-12-6. Use of mercury vapor lighting fixtures. 
No new mercury vapor outdoor lighting fixtures shall be sold or installed after January 1, 2000. 


History: Laws 1999, ch. 197, § 6. IV, § 23, was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 197 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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74-12-7, Exemptions. 


A. The following are exempt from the requirements of the Night Sky Protection Act: 

(1): outdoor lighting fixtures on advertisement signs on interstates and federal primary 
highways; 

(2) outdoor lighting fixtures existing and legally installed prior to the affaclive date of the 
Night Sky Protection Act; however, when existing lighting fixtures become unrepairable, their re- 
placements are subject to all the provisions of the Night Sky Protection Act; 

(3). navigational lighting systems at airports and other lighting necessary for aircraft 
safety; and 

(4) outdoor lighting fixtures that are necessary for worker safety at farms, ranches, dair- 
ies, feedlots or industrial, mining or oil and gas facilities. 

B. The provisions of the Night Sky Protection Act are cumulative and supplemental and shall 
not apply within any county or municipality that, by ordinance or resolution, has adopted provi- 
sions restricting light ‘pollution that are equal to or more stringent than the Provisions of the 
Night Sky Protection Act. : 


History: Laws 1999, ch. 197, § 7. IV, § 23, was effective on June 18, 1999, 90 are after ad- 
Effective dates. — Laws 1999, ch.-197 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


74-12-8. Construction industries division; duties. 


The construction industries division of the regulation and licensing department shall review the 
outdoor lighting provisions in the uniform building codes used in New Mexico and make recom- 
mendations for appropriate changes to comply with the provisions of the Night Sky Protection 
Act and shall permit and inspect, to the standards set forth in the Night Sky Protection Act, all 
construction of and on state-owned buildings that is subject to permit and inspection under the 
Construction Industries Licensing Act [Chapter 60, Article 13 NMSA 1978]. 


History: Laws 1999, ch. 197, § 8; 2001, ch. 151, $1. © The 2001 amendment, effective June 15, 2001, in- 
serted the language beginning "and shall permit and i in- 
spect" at the end of the section. 


74-12-9. Costs of replacement; recovery. 


If public utilities are required pursuant to the provisions of the Night Sky Protection Act or by 
local government ordinances to accelerate replacement of lighting fixtures, the cost of such re- 
placement shall be included in rates approved by the public regulation commission. 


History: Laws 1999, ch. 197, § 9. IV, § 23, was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 197 contained no journment of the ecieeeinaes 
effective date provision, but, pursuant to N.M. Const., art. 


74-12-10. Violations; penalty, 


Any person, firm or corporation violating the provisions of the Night Sky Protection Act shall be 
punished as follows: 

A. for a first offense, the offender may be issued a warning; and 

B. for a second offense or offense that continues for thirty days from the dite of the warning, 
twenty-five dollars ($25.00) minus the replacement cost for each offending fixture. 


‘History: Laws 1999, ch. 197, § 10. ’ IV, § 23, was effective on June 18, 1999, 90 Haye after ad- 
Effective dates. — Laws 1999, ch. 197 contained no journment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 
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74-12-11 RECYCLING AND ILLEGAL DUMPING ACT 74-13-2 


74-12-11. Enforcement. 


In order to promote the purposes of the Night Sky Protection Act and to provide uniform mini- 
mum outdoor lighting standards throughout the state, the construction industries division of the 
regulation and licensing department:shall enforce the Night Sky Protection Act’ as it pertains to 
public buildings subject to permit and inspection under the Construction Industries Licensing Act 
[Chapter 60, Article 13 NMSA 1978] and each political subdivision of the state shall fully enforce 
the provisions of the Night Sky Protection Act. 


History: Laws 2001, ch. 151, § 2; § 74-12-11 NMSA Repeals and reenactments, — Laws 2009, ch. 79, § 1 


1978, repealed and reenacted by Laws 2009, ch. 79, repealed former 74-12-11 NMSA 1978, relating to enforce- 
§ 1. ment, and enacted a new 74-12-11 NMSA 1978, effective 
; ; waly June 19, 2009. 
| 
“ARTICLE 13 
ye { e ft 
Recycling and Illegal Dumping Act 
Sec. ; Sec. 
74-13-1. Short title. , 74-13-11. Abatement of illegal dumpsite. 
74-13-2. Legislative purposes. 74-13-12. Authorization for abatement contracts. 
74-13-3. Definitions... col nc 74-13-13. Enforcement; compliance orders. 
74-13-4, Prohibited acts. . 74-13-14. Enforcement; field citations. 
74-13-5. Facilities; entry by department; availability of 74-13-15. Judicial review of administrative actions. 
records to department.and others. ». 74-13-16. Penalty; criminal: 

74-13-6, Administration of act. 74-13-17. ,Grants; eligibility; applications. 
74-13-7. Recycling and illegal dumping alliance, ., 74-13-18. Rubberized asphalt program. 
74-13-8. Rules; authority and content. 74-13-19. Recycling and illegal dumping fund created. 


74-13-9. Scrap tire manifest system. 74-13-20. Rubberized asphalt fund created. 
74-13-10. Solid waste permit exemption. 


74-13-1. Short title. 


' Sections 1 through 20 of this act [74-13-1 through 74-13-20 NMSA 1978] eon be cited as the 
'Reoycling and Illegal ne ais? Act"! 


History: Laws 2005, ch.171,§1. °°: . art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-2. Legislative purposes. 


The. purposes of the Recycling and Illegal Dumping Act are to: 

A. protect the health and welfare of current and future residents of New Mexico by providing 
for the prevention and abatement of illegal dumpsites; 

B. promote environmentally sound methods for reuse and recycling; 

C.. .create a statewide recycling alliance involving the cooperation of cities, counties, state agen- 
cies, tribal governments, land grant communities and private business to encourage economic de- 
velopment, community development. and collaboration that foster sustainable use of resources, 
increased recycling and a cleaner and healthier environment; and 

D.., enhance and, coordinate existing highway litter control and removal and. recycling effurts 
that include the recycling of tires, glass, plastic, metal, paper products, slecknonic waste and con- 
struction and demolition materials. 


History: Laws 2005, ch. 171, § 2. art. IV, § 283, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision; but, pursuant to N.M. Const., 
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74-13-3 \) ENVIRONMENTAL IMPROVEMENT ' '74-13-3 


74-13-3. Definitions. 


As used in the Recycling and Illegal Dumping Act: 

A. "abatement" means to reduce in amount, degree or intensity or et dlimitatst 

B. "agricultural use" means the beneficial use of scrap tires in conjunction with the operations 
of a farm or ranch that includes construction projects and aids in the storage of feed; 

C. "alliance" means the recycling and illegal dumping alliance; 

D. "board" means the environmental improvement board; 

E. "civil engineering application" means the use of scrap tires or other recycled material in 
conjunction with other aggregate materials in engineering applications; ° 
- F "composting" means the process by which biological decomposition of organic material is car- 
ried out under controlled conditions and the process stabilizes the organic fraction into a material 
that can be easily and safely stored, handled and used in an environmentally acceptable manner; 

G. "cooperative association" means a refuse disposal district created pursuant to the Refuse 
Disposal Act [4-52-1 to 4-52-10, 4-52-11 to 4-52-15 NMSA 1978], a sanitation district created pur- 
suant to the Water and Sanitation District Act [Chapter 73, Article 21 NMSA 1978], a special 
district created pursuant to the Special District Procedures Act [4-53-1 to 4-53-11 NMSA 1978] or 
other associations created pursuant to the Joint Powers Agreements Act [11-1-1 to 11-1-7 NMSA 
1978] or the Solid Waste Authority Act [74-10-1 to 74-10-100 NMSA 1978]; 

H. "department" means the department of environment; 

I. "dispose" means to deposit scrap tires or solid waste into or on any land or rater! 

J. "household" means any single and multiple residence, hotel or motel, bunkhouse, ranger sta- 
tion, crew quarters, campground, picnic ground or day-use recreation area; 

K. "illegal dumping" means disposal of trash, scrap tires or any solid waste in a manner that 
violates the Solid Waste Act [74-9-1 through 74-9-43 NMSA 1978] or the Recycling and Megal 
Dumping Act; 

L. “illegal dumpsite" means a place where illegal dumping has occurred exesnt as stated in 
Subsection A of Section 4 [74-13-4 NMSA 1978] of the Recycling and Illegal Dumping Act; 

M. "market development" means activities to expand or create markets for recyclable and re- 
usable materials; 

N. . "motor vehicle" means a vehicle or device that is propelled by an internal combustion en- 
gine or electric motor power that is used or may be used on the public highways for the purpose of 
transporting persons or property and includes any connected trailer or semitrailer; 

O. "processing” means techniques to change physical, chemical or biological character or com- 
position of solid waste but does not include composting, transformation or open burning; 

P. "recycling" means any process by which recyclable materials are collected, separated or pro- 
cessed and reused or returned to use in the form of raw materials or products; 

Q. "reuse" means the return of a commodity into the economic stream without a change to’its 
original form; 

R. "scrap tire" means a tire that is no eee suitable for its originally intended purpose is 
cause of wear, damage or defect; 

S. "scrap tire baling" means the process By which scrap tires are sein sped sabia je: and 
bound into block form; : 

‘T. "scrap tire generator" means a person who generates scrap tires, including retail tire deal- 
ers, retreaders, scrap tire processors, automobile dealers, automobile salvage yards, private com- 
pany vehicle maintenance shops, garages, service stations and city, county and state government, 
but does not include persons who generate scrap tires in a household or in agricultural operations; 

‘U. "scrap tire hauler" means a person who transports scrap tires for hire for the purpose of 
reeycling, disposal, transformation or use in a civil engineering application; 

V. "secretary" means the secretary of environment; 

W. "tire" means a continuous Baud or pneumatic rubber mae ae that encircles ele wheel ofa 
motor vehicle; 

X. "tire-derived fuel" means xe a or chipped tires that produce a low sulfur, puppies 
value fuel; 
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74-13-4 RECYCLING AND ILLEGAL DUMPING ACT 74-13-4 


Y. "tire-derived product" means a usable product vee fromthe processing of a scrap tire 
but does not include baled tires; 

Z. "tire recycling" means a process in which scrap tires are collected, atored: separated or re- 
processed for reuse as a different product or shredded into a form suitable for use in rubberized 
asphalt or as raw material for the manufacture of other products; and 

‘AA. "tire recycling facility" means a place oe or maintained for tire ace but does 
not include: 

(1) retail business premises where tires are sold, if no more than five hundred loose scrap 
tires or two thousand scrap pce if left in a a conveyance or enclosure, are kept on the prem- 
ises at one time; 

(2) the premises of a tire bot cetdiing business, ifno more than three thousand scrap tires 
are kept on the premises at one time; 

(3) premises where tires are removed from motor vehicledi in the ordinary course of busi- 
ness, ifno more than five hundred:scrap tires are kept on the premises at one time; 

(4) asolid waste facility having a valid permit or registration issued pursuant to the provi- 
sions of the Solid Waste Act [74-9-1 through 74-9-43 NMSA 1978] or regulations adopted pursuant 
to that act or al issued caved to the Environmental Improvement Act [Chapter 74, 
Article 1 NMSA 1978]; 0 

(5) asite where tres are stored or used for sas ea uses. 


History: Laws 2005, ch. 171, § 3. art. IV, §.23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-4. Prohibited acts. 


A.\A person shall not store or use in a civil engineering application, except for agricultural use, 
more than one hundred scrap tires anywhere in this state, unless the person has.a valid permit or 
registration from-the department. 

B.A person shall not operate or maintain.a tire recycling facility unless the facility has a valid 
permit issued pursuant to the provisions of the Recycling and Illegal Dumping Act or is a facility 
where tires are stored and used for agricultural uses and complies with rules enacted:pursuant to 
the Recycling and. Illegal Dumping Act. 

C. Apperson shall not transport scrap tires for hire to a place othe than a tire recycling facility 
unless the place is specifically excluded from the definition of a "tire recycling facility". 

D. A person shall not transport scrap tires for hire either for disposal or recycling purposes 
without being registered as a scrap tire hauler by the department pursuant to rules adopted in 
accordance with the Recycling and Illegal Dumping Act. 

E. Ascrap tire generator shall not release scrap tires to a person other than a registered scrap 
tire hauler pursuant. tothe Recycling and Illegal Dumping Act or a registered commercial waste 
hauler pursuant to the Solid Waste Act [74-9-1 through 74-9-43 NMSA 1978}. 

F. A person shall not engage in the open burning of scrap tires. 

G. A person shall not store or dispose of scrap tires or tire-derived products in a manner that 
creates a public nuisance, promotes the breeding or harboring of disease vectors or creates a po- 
tential for fire or other health or environmental hazards. 

‘H. - Except for agricultural uses, a person shall not store scrap tires or tire-derived products for 
a period exceeding twelve months unless specifically authorized by the secretary. 

I. A scrap tire hauler shall not transport scrap tires without possessing a New Mexico scrap 
tire manifest approved by the department. 

J. A person shall not engage in, maintain or allow illegal dumping. 


History: Laws 2005, ch. 171,§ 4. — aii art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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74-13-5 ENVIRONMENTAL IMPROVEMENT 74-13-6 


74-13-5. Facilities; entry by department; Sige Nena of records to 
department and others. 


A. The secretary or any authorized representative, employee or agent of the department may: 

(1) enter a facility ofa scrap tire generator,,scrap tire hauler or tire recycling facility at 

any reasonable time for the purpose of making a routine inspection or investigation of scrap tire 

management practices based on reasonable aaa of a violation of the Recycling and Tllegal 
Dumping Act; 

(2). take and senses samples of the facility's waste, soil, air.or ranten in order to detect the 
nature and concentration of contaminants, including those produced by leaching, natural decom- 
position, gas production or hazardous products in-the facility, and the owner or operator shall have 
the right to split the sample and conduct the owner or operator's own analysis; 

(83) for the purposes of developing or assisting in the development of rules, airiciers tien a 
study, taking corrective action or enforcing the ‘provisions of the Recycling and Illegal Dumping 
Act, conduct monitoring or testing of the equipment, contents or surrounding soil, air, surface 
water or ground water at the facility of a scrap tire generator, Baran tire hauler or tire recycling 
facility; and 

(4) in coordination with the sbertbary of {Panepdrtations conduct at weigh stations or any 
other adequate site or facility inspections of scrap tire haulers. 

B. Records, reports or information obtained by the department pursuant to this section shall 
be available to the public, except:that information shall be treated confidentially upon ai showing, 
satisfactory to the department,’that records, reports or information or a particular part of the 
records, reports or information, if made public, would divulge information entitled to protection 
under the provisions of 18 USCA Section 1905. That record, report or information may be disclosed 
to officers, employees or authorized representatives of the United States concerned with carrying 
out the federal Resource Conservation and Recovery Act of 1976 or to officers, employees or autho- 
rized representatives of the state when relevant in any ed adc pursuant to the Solid Waste 
Act [74-9-1 through 74-9-43 NMSA 1978]. 

C. Apperson not subject to the provisions of 18 USCA Section 1905 who knowingly and willfully 
divulges or discloses information entitled to protection pursuant to this section shall, upon convic- 
tion, be subject to a fine of not more than five thousand dollars ($5,000) or to imprisonment not to 
exceed one year or both. 

D. In submitting data pursuant to the Recycling and Illegal Dumping Act, a ss required to 
provide such data may: © 

(1) designate, in writing and in such manner as the secretary may prescribe; the data the 
person believes is entitled to protection pursuant to this section; and 

(2) submit the designated data fe shal apt from other data arate pursuant to the Re- 
hs. a and Illegal Dumping Act. 


History: Laws 2005, ch. 171, § 5. -art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-6; Administration of act. 


The department is responsible for the administration and enforcement of the provisions of the 
Recycling and Illegal Dumping Act and of all rules adopted by the board. pursuant. to the,provi- 
sions of that act. The department is delegated all authority ReCeRSATE, and appropriate to carry out 
its responsibilities. 


History: Laws 2005, ch. 171, § 6. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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74-13-7 RECYCLING AND ILLEGAL DUMPING ACT 74-13-8 


74-13-7. Recycling and illegal dumping alliance. 


A. The "recycling and illegal dumping alliance" is created and is comprised of one member 
from each of the following: 
(1) state government; 
(2) local government; 
(3) asolid waste authority; 
(4) an industry waste generator; 
(5) a tribal government; 
(6) anonprofit organization; 
“(7) arecycling company; 
(8) aretailer; 
(9) an agricultural producer; | 
(10) asoil and water conservation district; 
(11) a waste management company; and 
(12) the public at large. 
B. The secretary shall appoint members of the aibance to serve two-year terms as volunteers 
with no compensation from the state. 
C. The alliance shall: 
(1) develop strategies to increase recycling and decrease illegal dumping in New Mexico; 
(2) create a state recycling plan, as a component of the New Mexico solid waste manage- 
ment plan, to establish programs and goals and update the plan every three years to measure 
progress and modify strategies; and 
(3) review and make recommendations for funding grant applications from the recycling 
and illegal dumping fund. 


History: Laws 2005, ch. 171, § 7. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no _ adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-8. Rules; authority and content. 


The board shall adopt rules to implement the provisions of the Recycling and Illegal Dumping 
Act. The rules shall be adopted pursuant to the provisions of the Environmental Improvement Act 
[Chapter 74, Article 1 NMSA 1978] and shall include: 

A. requirements and procedures for the issuance of permits and registrations to tire recycling 
facilities, civil engineering applications, scrap tire generators and scrap tire haulers; 

B. standards and requirements for tire recycling and scrap tire storage and processing; 

C. record-keeping requirements for tire recycling facilities, scrap tire haulers and scrap tire 
generators; 

D. financial assurance criteria for tire recycling facilities; 

E. fire rules for storage of scrap tires and tire-derived products that are consistent with the 
rules or recommendations adopted by the state fire marshal; 

F. criteria and procedures for making disbursements pursuant. to. grant and loan programs 
authorized from the recycling and illegal dumping fund; _ 

G. . requirements and procedures for contracting with counties, mumnalies, Indian nations, 
pueblos and tribes, land grant communities and cooperative associations for the abatement of il- 
legal dumpsites and recycling; : 

H. requirements and procedures for a scrap tire manifest system; 

I. .a fee schedule applicable to scrap tire haulers and tire recycling facilities not exceeding the 
estimated cost of investigating and issuing permits and registrations and conducting regulatory 
oversight of permitted and registered activities; and 

J. a fee schedule applicable to scrap tire generators not exceed the estimated cost of con- 
ducting regulatory oversight of scrap tire generators. 
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History: Laws 2005, ch. 171, § 8. ~~ art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 nts no ‘adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-9. Scrap tire manifest system. 


A scrap tire generator who transports or offers for transportation, scrap: tires for offsite han- 
dling, altering, storage, disposal or for any combination thereof shall complete a scrap tire mani- 
fest pursuant to rules adopted by the board. Upon demand, the manifest for every generator whose 
scrap tire load is transported shall be shown to an officer of the motor transportation division of 
the department of public safety, the New Mexico state police, a local law anfomnement officer or the 
secretary or the secretary's designee. 


History: Laws 2005, ch. 171, § 9. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-10. Solid waste permit exemption. 


A person operating a tire recycling facility under a permit issued SAT to the Rectan and 
Illegal Dumping Act shall not be required to obtain a permit for that facility pursuant to the Solid 
Waste Act [74-9-1 through 74-9-43 NMSA 1978]... 


History: Laws 2005, ch. 171, § 10, art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., 


74-13-11. Abatement of illegal dumpsite. 


A. The department may bring an abatement action pursuant to the provisions of Section 30- 
8-8 NMSA 1978 to eliminate an illegal dumpsite. 

B. The secretary may act administratively to éliminate illegal dumpsites pursuant to the pro- 
visions of the Recycling and Illegal Dumping Act. 

C. Nothing in this section shall prohibit a municipality, county, Indian nation, pueblo or tribe, 
land grant community or cooperative association from contracting | for services to complete an 
abatement action. 


History: Laws 2005, ch. 171, § 11, | _ art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Tawa 2005, ch. 171 contained no adjournment of the Be sac 
effective date provision, but, pursuant’ to’N.M. Const, 


74-13-12. Authorization for abatement contracts. 


The secretary may contract with the governing body of a county, municipality, Indian nation, 
pueblo or tribe, land grant community or cooperative association for the abatement of illegal dump- 
sites located within the boundaries of the county, municipality, Indian nation, pueblo or tribe, land 
grant community, cooperative association or solid waste authority. The contract shall provide for 
the reimbursement of the county, municipality, Indian nation, pueblo or tribe, land grant commu- 
nity or cooperative association for expenses incurred in bringing an abatement action, including 
court costs, reasonable attorney fees and the actual expense of elimination of the illegal dumpsite 
if that expense is not recovered from and paid by oe owner or operator of the illegal dumpsite as 
a result of the abatement action. 


History: Laws 2005, ch. 171, § 12. art. TV, § 23, was effective June 19 f3 2006, 90 days aes 
Effective dates. — Laws 2005, ch. 171 contained no adjournment ofthe legislature. 
effective date provision, but, pursuant to N.M. Const., 
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74-13-13 RECYCLING AND ILLEGAL DUMPING ACT 74-13-14 


74-13-13. Enforcement; compliance orders. | 


A... Whenever the secretary determines that a person has violated or is violating any require- 
ment or prohibition of the Recycling and Illegal Dumping Act, a rule adopted pursuant to that act 
or a condition of a permit issued pursuant to that act, the secretary may: 

(1) issue a compliance order stating with reasonable specificity the nature of the violation 
and requiring compliance immediately or within a specified time period or BsaRRsIDg a civil pen- 
alty for any past or current violation or both; and 

(2) commence a civil action in district court for appropriate relief, including a temporary 
or permanent injunction. 

B. A compliance order issued pursuant to.this section may. include a suspension or revocation 
of a permit or portion of the permit issued by the secretary. A penalty assessed in the compliance 
order shall not exceed five thousand dollars ($5,000) per day of noncompliance ‘for each violation. 

‘ CC. A compliance order issued pursuant to this’ section shall state with reasonable specificity 
the nature of the required corrective action or other response measure and shall specify a time for 
compliance. 

D. A compliance order issued pursuant to this section shall become final unless, no later than 
thirty days after the order is served, the person named in the order submits a written request to 
the secretary for a public hearing. Upon a request, the secretary promptly shall conduct a public 
hearing. The secretary shall appoint an independent hearing officer to preside over the public 
hearing. The hearing officer shall make and preserve a complete record of the proceedings and 
forward a recommendation to the secretary, who shall make the final decision. . 

EK, The secretary may seek enforcement of the order by filing an action for enforcement in the 
district court. 

F. Upon request of a party, the secretary may issue subpoenas for the attendance and testi- 
mony of witnessés at the hearing and for the production of relevant documents. The secretary 
shall adopt procedural rules for the conduct of the hearing, including provisions for discovery. 

G. In determining the amount of a penalty authorized to be assessed pursuant to this section, 
the secretary shall take into account the seriousness of the violation, good-faith efforts of the vio- 
lator to comply with applicable requirements of the Recycling and Ilegal Dumping Act or rules 
issued pursuant to its provisions and other Feleyany factors. 


‘History: Laws 2005, ch. 171, § 13. art. IV, § 23, was ‘effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch:-171 ‘contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-14. Enforcement; field citations. 


A. The board shall implement a field citation program by adopting rules establishing appropri- 
ate minor violations for which field citations assessing civil penalties not to exceed one thousand 
dollars ($1,000) per day of violation may be issued by local government authorities or employees of 
the department as designated by the secretary. 

B. A field citation issued pursuant to this section shall be final unless the person named in the 
citation files a written request for a public hearing with, the secretary no later than fifteen days 
after the date on which the field citation is served on the person, in which case the enforcement of 
the field citation shall be suspended pending the issuance of a final order ‘of the secretary after a 
public hearing. The procedures for scheduling and conducting a hearing on and for final disposi- 
tion of a field citation shall be the same as those provided for a compliance order pursuant to the 
Recycling and Illegal Dumping Act. 

C. Payment of a civil penalty required by a field citation issued pursuant to this section shall 
not be a defense to further enforcement by the department to correct a continuing violation or to 
assess the maximum statutory penalty pursuant to the provisions of the Recycling and Illegal 
Dumping Act if the violation continues. 

D. In determining the amount of a penalty to be assessed pursuant to this section, the secre- 
tary or the person issuing a field citation shall take into account the seriousness of the violation, 
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74-13-15 ENVIRONMENTAL IMPROVEMENT 74-13-17 


good-faith efforts of the violator to comply withthe applicable requirements of the Recycling and 
Illegal Dumping Act or rules issued pursuant to its provisions and other relevant factors. 

E. In connection with a proceeding pursuant to this section, the secretary may issue subpoenas 
for the attendance and testimony of witnesses and the production of relevant papers, Books one 
documents and may adopt rules for discovery. 


History: Laws 2005, ch. 171, § 14. art. IV, § 23, was effective « June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but; pursuant to N.M. Const., 


74-13-15. Judicial review of administrative actions. 


A person adversely affected, by an administrative action taken by the secretary pursuant to the 
provisions of the Recycling and Illegal Dito ai bist may Ate the action pursuant to Section 39- 
3-1.1 NMSA 1978. 


History: Laws 2005, ch. 171, § 15. _ art. IV, § 23, was effective June 17, 2005, 90 deve after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-16. Penalty; criminal. 


A. A person who knowingly violates Section 4 [74-13-4 NMSA 1978] of the Recycling and I 
legal Dumping Act: 

(1) is guilty of a misdemeanor if the violation involves a quantity of scrap tires. or tire- 
derived products that is less than five thousand pounds and shall be sentenced pursuant to the 
provisions of Section 31-19-1 NMSA 1978; or 

(2) .is guilty of a fourth degree felony if the violation involves a quantity of scrap tires or 
tire-derived products that is five thousand pounds or greater and shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978. 

B. A person who knowingly omits any substantive information or knowingly makes a false 
substantive statement or representation required pursuant to the Recycling and Illegal Dumping 
Act or rule adopted pursuant. to the provisions of that act is guilty.of a fourth degree felony and 
shall be sentenced in accordance with the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 2005, ch. 171, § 16. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., . 


74-13-17. Grants; eligibility; applications. 


A. A municipality, county, Indian nation, pueblo or tribe, land grant community, cooperative 
association or solid waste authority that meets eligibility requirements established by the board 
may apply. for a grant for providing funds to public landfills to offset the cost of collecting or recy- 
cling of tires or submit a competitive bid for a loan or contract for development costs or operating 
costs to establish a recycling facility, purchase equipment, perform marketing, purchase products 
produced by a recycling facility, provide educational outreach, develop recycling infrastructure, 
abate illegal dumpsites or contract with vendors to promote recycling and to abate illegal dump- 
sites consistent with provisions of the Recycling and Illegal Dumping Act. The first priority for 
funding shall be abatement of illegal scrap tire dumpsites and the recycling of scrap tires. 

B. A grant, loan or contract for processing shall not be awarded pursuant to the Recycling and 
Illegal Dumping Act, to a person who receives less than ninety- -five percent of recyclable materials 
from sources in New Mexico. 
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C. Nothing in this section prohibits a municipality, county, Indian nation, pueblo or tribe, land 
grant community or cooperative association from contracting for services to complete an abate- 
ment action. 

D. At least two-thirds of budgeted grant money in each fiscal year shall be allocated to tire 
abatement and recycling programs, and one-third of budgeted grant money in each fiscal year 
shall be allocated to abatement of illegal dumping and recycling of other solid wastes. 


History: Laws 2005, ch. 171, § 17. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-18. Rubberized asphalt program. 


The department of transportation may use rubberized asphalt in paving mixtures for state and 
local highway projects and to pay added expenses that may result from using rubberized asphalt. 
The department of transportation shall adopt rules for the administration of the rubberized as- 
phalt program, including the development of procedures for disbursement of money to municipali- 
ties and counties for the use of rubberized asphalt in paving mixtures and shall develop paving 
specifications for the use of rubberized asphalt. 


History: Laws 2005, ch. 171, § 18. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-19. Recycling and illegal dumping fund created. 


The "recycling and illegal dumping fund" is created in the state treasury. Fees and penalties col- 
lected pursuant to the Recycling and Illegal Dumping Act shall be deposited into the fund. Money 
in the fund is appropriated to the department for abatement of illegal dumpsites, for processing, 
transportation or recycling of all recyclable materials and scrap tires, for providing funds to public 
landfills in New Mexico to offset the cost of collecting or recycling of tires and for carrying out the 
provisions of the Recycling and Illegal Dumping Act. Any unexpended or unencumbered balance 
or income earned from the money in the recycling and illegal dumping fund remaining at the end 
of a fiscal year shall not revert to the general fund. Disbursements from the fund shall be by war- 
rant drawn by the secretary of finance and administration pursuant to vouchers signed by the 
secretary of environment or the secretary's designee. 


History: Laws 2005, ch. 171, § 19. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


74-13-20. Rubberized asphalt fund created. 


The "rubberized asphalt fund" is created in the state treasury. Money in the fund is appropri- 
ated to the department of transportation to pay additional expenses that might result from using 
rubberized asphalt paving mixes, to allocate at least fifty percent of the fund to local governments 
for that purpose and to carry out the provisions of the rubberized asphalt program, including hir- 
ing a term employee to administer the program. Disbursements from the fund shall be by warrant 
drawn by the secretary of finance and administration pursuant to vouchers signed by the secretary 
of transportation or the secretary's designee. Any unexpended or unencumbered balance remain- 
ing in the rubberized asphalt fund at the end of a fiscal year shall not revert to the general fund. 


History: Laws 2005, ch. 171, § 20. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 171 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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CHAPTER 75 


Miscellaneous Natural Resource Matters 


Art. 

1. Rural Infrastructure, 75-1-1 to 75-1-6 
2. Water Research, Conservation and Development, 75-2-1 to 75-2-5 
3. Weather Control and Cloud Modification, 75-3-1 to 75-3-15 
4. State Climatologist, 75-4-1 to 75-4-4 
5. Natural Lands Protection, 75-5-1 to 75-5-6 ° 
6. Endangered Plants, 75-6-1 
7. Natural Resources Trustee, 75-7-1 to 75-7-5 
8. Wetlands Area Restoration, 75-8-2 
9. Land Conservation Incentives, 75-9-1 to 75-9-6 

10. Natural Heritage Conservation, 75-10-1 to 75-10-9 

11. Carlsbad Brine Well Remediation Authority, 75-11-1 to 75-11-3 


ARTICLE 1 


Rural Infrastructure 


Sec. * Sec. . 

75-1-1. Short title. 75-1-4. Conditions for grants and loans. 

75-1-2. Definitions. : 75-1-5. Emergency loans and grants. 

75-1-2.1. Purpose of act. 75-1-6. Average residential user cost reduction grants 
75-1-3. Fund created; administration; emergency fund. and zero percent loans. 


75-1-1. Short title. 
Chapter 75, Article 1 NMSA 1978 may be cited as the "Rural Infrastructure Act". 


History: 1953 Comp., § 75-41-1, enacted by Laws Laws 1988, ch. 28, § 1 changed the name of the Water 
1973, ch, 333, § 1; 1983, ch. 173, § 1; 1988, ch. 28, § 1. Supply Construction Act to the Rural Infrastructure Act. 
Cross references. — For provisions relating to water 
supply-associations, see 3-28-1 NMSA 1978 et seq. 


75-1-2. Definitions. 


As used in the Rural Infrastructure Act [75-1-1 NMSA 1978]: 

A. "department" means the department of environment; 

B. "fund" means the rural infrastructure revolving loan fund; 

C. "local authority" means a mutual domestic association or water and sanitation district that 
supplies water, wastewater or solid waste services to, or a municipality that has, a population of 
less than twenty thousand or a county with a population of less than two hundred thousand; 

D. "operate and maintain" means all necessary activities, including replacement of equipment 
or appurtenances to assure the dependable and economical function of a facility in accordance 
with its intended purpose; hee . 

E. "secretary" means the secretary of environment; | 

F. "solid waste facility" includes transfer and convenience facilities, landfills or other equip- 
ment or systems used for the processing, transformation, recycling or disposal of solid waste; 

G. "wastewater facility" includes collection lines, pumping equipment, treatment works and 
disposal piping or process units; and 

H. "water supply facility" includes the source of supply of water, pumping equipment, storage 
facilities, transmission lines, treatment works and distribution systems. 


1019 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


75-1-2.1 


History: 1953 Comp., § 75-41-2, enacted by Laws _ 
1973, ch. 333, § 2; 1977, ch. 253, § 75; 1979, ch. 219, § 


1; 1988, ch. 178, § 2; 1987, ch. 175, § 1; 1988, ch, 28, § 2; 
1991, ch. 208, 81; 2001, ch, 250, § 1; 2001, ch. 265, $1; 
2007, ch. 342, § 1. 


The 2007 amendment, effective July 1, 2007, suschen 


nates an incorporated city, town or village and county and 
public water cooperative associations from the definition 
of “local authority”; defines “local authority” to mean as- 
sociations or districts that supply water, wastewater or 
sold waste services to municipalities with a population 
less than 20,000 or a county with a population less than 
200,000; and adds Subsection F, 

2001 amendments. — Identical amendments to this 
section were enacted by Laws 2001, ch 250, § 1 and Laws 


75-1-2.1. Purpose of act. 


MISCELLANEOUS NATURAL RESOURCE MATTERS 75-1-3 


# 2001, ch. '265, § 1, effective June 15, 2001, rewriting Sub- 


section A, which formerly read "'division’' means the en- 
vironmental improvement division of the health and 
environment department"; deleting Subsection B, which 


y defined "board"; adding Subsections F and G, and renum- 


bering the remaining subsections accordingly. 

The 1991 amendment, effective July 1, 1991, deleted " 
‘agency’ or" at the beginning of Subsection A and inserted 
"but is not limited to" in Subsection F. 


_ANN OTATIONS _ 


Am, Jur. od, ALR. and C.J.S. references. — 94 
C. JS, Waters § 241. 


a 


The purpose of the Rural Infrastructure Act [75-1-1 NMSA 1978] is*to provide financial assis- 
tance to local authorities for the planning, design and construction or maueedttion of water supply, 


wastewater and solid waste facilities. 


History: 1978 Comp., § 75-1-2.1, enacted by Laws 
1988, ch. 178, § 8; 1988, ch. 28, § 3; 1991, ch. 208, § 2; 
2001, ch. 250, § 2; 2001, ch. 265, § 2; 2007, ch. 342, § 2. 

The 2007 amendment, effective July 1, 2007, adds 
planning and design of facilities, including solid waste fa- 
cilities. 

2001 amendments, — 
section were enacted by Laws 2001, ch 250, § 2: and Laws 
2001, ch. 265, § 2, effective June 15, 2001; substituting 


Identical amendments to this: 


a 


The 1991 amendment, effective July 1, 1991, inserted 
"to local authorities" and made a related change and mi- 


nor stylistic changes. 


ANNOTATIONS 


Law reviews. — For article, "Centralized Decision- 
making in the Administration of Groundwater Rights; 
The Experience of Arizona, California and New Mexico 


and Suggestions for the Future," see 24 Nat. Resources J, 


“water supply and wastewater facilities to" for "water sup- 641 (1984), =A 


ply facilities that will". This section is set out as amended 
by Laws 2001, ch. 265, § 2. See 12-1-8 NMSA 1978. 


75-1-3. Fund created; administration; emergency fund. 


A. A special fund is created to be known as the "rural infrastructure revolving loan fund". 
Money appropriated to the fund or.to the department to carry out the provisions of the Rural In- 
frastructure Act [75-1-1 NMSA 1978] may be used to make loans and grants to local authorities, 
individually or jointly, for water supply, wastewater or solid waste facilities. Appropriations made 
to the fund but not expended at the end of the fiscal year for which appropriated shall not revert 
to the general fund but shall accrue to the credit of the fund, Earnings on the balance in the fund 
shall be credited to the fund. In addition, when the proceeds from the issuance of severance tax 
bonds appropriated to the fund are deposited in the state treasury, interest earned on that money 
during the period from deposit in the state treasury until the actual transfer of the money to the 
fund shall be credited to the fund. 

B, Ten percent of any appropriation to the fund or to the department to carry out the provi- 
sions of the Rural Infrastructure Act shall be set aside for emergency grants and loans pursuant 
to Section 75-1-5 NMSA 1978. 

C. All water supply, wastewater and solid waste facilities shall be designed i in compliance with 
the engineering requirements established by the secretary after consulting with and consider- 
ing the recommendations of the professional engineering societies operating in New Mexico. The 
secretary shall also establish, by regulation, guidelines for the ranking of projects for top priority 
based on public health needs. 

D. The department shall administer the fund and shall make grant and loan disbursements in 
accordance with the Rural Infrastructure Act. The secretary shall adopt regulations.to govern the 
application procedure and requirements for disbursing grants and loans under the Rural Infra- 
structure Act, including requirements consistent with the purpose of the act for determining the 
eligibility and priority of local authorities for such grants and loans. 
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75-1-4 RURAL INFRASTRUCTURE 75-1-4 


EK. Receipts from the repayment of loans, including loans approved by the state board of fi- 
nance pursuant to Section 75-1-5 NMSA 1978; shall be deposited in the fund by the department, 
including receipts from the repayment of loans made pursuant to appropriations to carry out the 
purposes of the Water apply Construction Act made prior to the effective date of the Rural Infra- 
structure Act. 

F.. Money in the fund is dpumapridited to the department to'carry out the provisions of the Rural 
Infrastructure Act. The department may allocate up to two percent of the total balance in the fund 
to pay for administrative expenses necessary to carry out the provisions of the Rural Infrastruc- 
ture Act. Money allocated for administrative expenses shall be placed in a separate administra- 
tive account in the fund to be used solely for administrative expenses, and the department shall 
at the beginning of the fiscal year determine the projected administrative costs for the year and 
deposit in the account the appropriate amount; provided that the amount:to be deposited does not 
exceed two percent of the total balance in the fund, Money in the account shall remain in the ac- 
count at the end ofia fiscal year. . 

G. -Loans and grants made pursuant to the provisions of the Rural Iindateushins Act shall 
not be used by the local authority on any project constructed in fulfillment or partial fulfillment of 
requirements made of a subdivider by the provisions of the Land Subdivision Act [47-5-1 NMSA 
1978] or the New Mexico Subdivision Act hts 6-1 NMSA 1978]. 


History: 1953 | Comp. § 75-41.8, enacted by Laws The 2007 uitednnt effective July 1,'2007, permits 
1978, ch. 338, § 3; 1977, ch, 288, § 1; 1979, ch, 219, § 2; Dean or grants. for solid waste facilities and adds Subsec- 
1983, ch. 173, § 4; 1984, ch. 5, g 14; 1987, ch. 175, § 2; tion F. 

1988, ch. 28, 8 4; 1991, ch: 208, § 3; 2001, ch. 250, § 3; 2001 amendments. — Identical’ amendments to this 
2001, ch. 265, § 3; 2007, ch, 342,§3. >. section were enacted by Laws 2001, ch 250; § 3 and Laws 

Cross references. — For public project revolving fund, 2001, ch. 265, § 3, effective June 15, 2001, substituting 
see 6-21-6 NMSA 1978. "department" for "division" throughout the subsection; in- 

For appropriations to other funds from the public proj- serting “or wastewater" following "water supply" in Sub- 
ect revolving fund, see 6-21-6.1 NMSA 1978. sections ‘A and C; substituting "secretary" for "board" in 

For distributions to the public project revolving fund Subsections C and D; and deleting the former last sen- 
from governmental gross receipts tax, see 7-1-6.38 NMSA tence of Subsection D, which read "The division shall coor- 
1978. dinate its application procedures and funding cycle pursu- 

For exemption of environmental improvement Hoard” ant to the New Mexico Community Assistance Act". This 
from, authority, of secretary of environment, see 9-7A-12 section is set. out. as amended by, Laws 2001, ch, 265, § 3. 
NMSA 1978. See 12-1-8 NMSA 1978. 

Compiler's notes. — The Water Supply Construction The 1991 amendment, effective July 1, 1991, added 
Act, referred to in Subsection E, was replaced by the Rural the final sentence in Subsection A and inserted "including 
Infrastructure Act, effective July 1, 1988. loans approved by the state board of finance pursuant to 

The name of this act was changed from the "Water Sup- Section 75-1-5 NMSA 1978" in Subsection E. 


ply Construction Act" to the "Rural Infrastructure Act" RA 
Laws 1988, ch. 28, ab 


75-1-4. Conditions for grants and loans. 


‘A. Grants and loans shall be made only to local authorities that: 

(1) agree to operate and maintain the water supply, wastewater or solid waste facilities so 
that the facilities will function properly over r the structural and material design life, which shall 
not be less than twenty years; 

(2) require the contractor of the construction project to post a performance and payment 
bond in accordance with the requirements of Section 18-4-18 NMSA 1978; 

(3). provide a written assurance, signed by an attorney, that the local authority has proper 
title, easements and rights of way to:the property upon or through which the water supply, waste- 
water or solid waste facility proposed for funding is to be constructed or extended; 

(4) meet the requirements of the financial capability set by the department to assure suf: 
ficient revenues to operate and maintain the facility for its useful life and to repay the loan; 

(5) pledge sufficient revenues for repayment of the loan, provided that such revenues may 
by law be pledged for that purpose; and 

(6) agree to properly maintain financial records and ‘to conduct an audit of the project's 
financial records. 
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75-1-4 MISCELLANEOUS NATURAL RESOURCE MATTERS 75-1-4 


B. Except as otherwise provided in the Rural Infrastructure Act [75-1-1 NMSA 1978], a loan 
shall be for a period of time not to exceed twenty years. Loans may be interest free or bear an an- 
nual interest rate set by the secretary that is at or below market interest rates. The repayment 
of loans shall be in annual, quarterly or monthly installments, as approved by the department, 
beginning one year after completion of the project. The repayment of the interest on the loan accu- 
mulated during the design and construction ofa project may be included in the final loan amount, 
but it shall not be counted in determining the maximum loan amount. 

C. No loan recipient eligible to receive a grant under the Rural Infrastructure Act shall receive 
grants in any one year totaling more than five hundred thousand dollars ($500,000). . 

.D. The maximum assistance, including both loans and grants, that a local authority may re- 
ceive under the Rural Infrastructure Act in any one years two million dollars ($2,000,000). 

E. Plans and specifications for a water supply, wastewater or solid waste facility construction 
project shall be approved by the department before grant»or loan disbursements to pay for con- 
struction costs are made to a local authority. Interim loan disbursements to pay for engineering 
and other professional services may be made by the department prior to the approval of the eat 
and specifications. 

FE. Privately owned water supply, wastewater or solid waste facilities are not eligible for assis- 
tance under the Rural Infrastructure Act. 

G. Grants and loans shall be made only for eligible items. Eligible items include my are not 
limited to the costs of engineering feasibility reports, contracted engineering design, inspection 
of construction, special engineering services, archaeological surveys and contracted construction. 
The costs of water rights, land, system acquisition, easements and rights of way, refinancing of 
program loans, legal costs and fiscal agents' fees are eligible items only for loan funds. Local au- 
thority administrative costs shall not be included as eligible items. 

H. The department may: 

(1) conduct periodic reviews of the operation of a local authority that has received funding 
from the department; 
(2) require the local sue geate to submit information relevant to the loan to the depart- 
ment; ¥ 
(3) require the submission of financial reports relevant to the ability of the local authority 
to repay the loan; and 

(4). review and require changes to the rate- acibanle analysis that supports the loan pay- 
ments. 

I. Inthe event the local authority fails to waka the prescribed loan repayment, the department 
is authorized to set solid waste, water or wastewater user rates in the area of the local authority's 
jurisdiction in order to provide sufficient money for repayment of the loan and proper operation 
and maintenance. Funds sufficient to provide for repayment of the loan and proper operation and 
maintenance shall be identified through a rate-setting analysis that will ensure enough revenue 
to cover yearly expenses and emergencies, a reserve fund for nonmajor capital items and equitable 
pay for staff. The rate-setting analysis may be reviewed and changed on a yearly basis if neces- 
sary. 

J. The department may enforce its rights as provided by law. 


History: 1953 Comp., § 75-41-4, enacted by Laws. maintenance shall be identified by a rate-setting analysis; 
1973, ch. 333, § 4; 1977, ch. 283, § 2; 1983, ch. 173, § 5; and adds Subsections H and J. 
1984, ch. 4, § 7;1984, ch. 5, § 15; 1987, ch. 175, § 3; 1988, 2001 amendments. — Identical amendments to this 
ch, 28, § 5; 1991, ch. 208, § 4; 2001, ch. 250, § 4; 2001, section were enacted by Laws 2001, ch 250, § 4 and Laws 
ch. 265, § 4; 2007, ch. 342, § 4. 2001, ch, 265, § 4, effective June 15, 2001, substituting 

Cross references, — For rural infrastructure revoly- "department" for "division" throughout the subsection; in 
ing loan fund, see 75-1-3 NMSA 1978. Subsection B, deleting the provision that assigned inter- 

The 2007 amendment, effective July 1, 2007, per- est rates for loans under specific circumstances, adding 
mits grants and loans for wastewater or solid waste fa- the second sentence, and deleting "equal" preceding "an- 
cilities; permits loans to be paid in quarterly or monthly nual installments" in the third sentence; in Subsection 
installments; increases the maximum loan amount from D, inserting "in any one year"; inserting "or wastewater" 
$200,000 to $500,000 for any one year; increases the max- following "water supply” in Subsections E, F and H; and 
imum combined grant and loan amount from $500,000 deleting "delinquent" preceding "program loans" in Sub- 
to $2,000,000 for any one year; requires that funds suffi- section G, 


cient to provide for repayment of a loan and operation and 
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75-1-5 . RURAL INFRASTRUCTURE: 75-1-6 


The 1991 amendment, effective July 1, 1991, in Sub- » © a sentence which:read "The costs:of water rights, land, 
section B, substituted "five hundred thousand dollars easements and rights-of-way, legal costs, fiscal agents’ 
($500,000) in any one year" for "three hundred thousand fees, local authority and county administrative costs shall 
dollars ($300,000)" at the end of the first sentence, added not be included as eligible items"; deleted former Subsec- 
"beginning one year after completion of the project" at the tion H which read "The division may make interim loans 
end of the second sentence and added the third sentence; and grants to local authorities for contracted engineering 
in Subsection E, inserted "disbursement to. pay for con- services prior to,approval. of plans. and specifications. by 
struction costs are" in the first sentence and added the the division"; designated former, Subsection I.as Subsec- 
second sentence, in Subsection G, inserted "but are not, tion H; and made minor stylistic changes in Subsection 


limited to" and "archaeological surveys" in the first. sen- A and E, 
tence and substituted the second and third sentences for | 


75-15. ‘Emergency loans and grants. 


Ten percent of the proceeds of each severance tax bond issuance or other appropriation for the 
purpose of carrying out the provisions of the Rural Infrastructure Act [75-1-1 NMSA 1978] shall 
be reserved for emergencies and shall be allocated by the department only upon approval of the 
state board of finance, This amount shall not be deposited in the fund and shall be allocated only 
for emergency loans and grants. Emergency loans and grants shall be made in accordance with 
the applicable provisions for loans pursuant to the Rural Infrastructure Act; provided that a grant 
shall not exceed five hundred thousand dollars ($500,000). At the end of the third quarter of each 
fiscal year, the unexpended balance of the reserved amount may be transferred by the department 
to the fund for use in accordance with the Rural Infrastructure Act. 


History: 1978 Comp., § 75-1-5, enacted by Laws 2001 amendments. — Identical amendments to this 
1987, ch. 175, § 4; 1988, ch. 28, § 6; 2001, ch. 250, § 5; section were enacted by Laws 2001, ch 250, § 5 and Laws 
2001, ch. 265, § 5; 2007, ch. 342, § 5. _ 2001, ch, 265, § 5, effective June 15, 2001, substituting 

The 2007 amendment, effective July 1, 2007, in- “"department" for "division" throughout the section. 
creases the maximum amount of a grant from $200,000 
to $500,000. 


75-1-6. Average residential user cost reduction grants and zero percent 
loans. 


A. No more than twenty-five percent of the proceeds of each severance, tax bond issuance or 
other appropriation for the purpose of carrying out the provisions of the Rural Infrastructure Act 
[75-1-1 NMSA 1978] shall be reserved for average residential user cost reduction grants or zero 
percent loans to reduce average residential user cost to a reasonable level for eligible financially 
needy loan recipients whose water supply or wastewater facilities serve less than three thousand 
persons. 

B. Average residential user cost reduction grants and zero percent loans shall be allocated 
by the department in accordance with the provisions for grants and loans pursuant to the Rural 
Infrastructure Act, provided that an average residential user cost reduction grant or zero percent 
loan shall not exceed five hundred thousand dollars ($500,000). Such grants and loans shall re- 
duce only the principal and interest portion of the average residential user cost to a reasonable 
cost as determined by the department. 

C. A zero percent loan or average residential user cost reduction grant shall be approved by the 
department when, after construction bids have been received, the following conditions have been 
met by the local authority whose average residential user costs are in need of reduction: 

_, (1) the construction project is designed using the most cost-effective and dependable op- 
tion; 

(2) the system is designed with adequate built-i -in expansion capacity; 

(3) other sources of grant funds have been sought and are not available in a timely man- 
ner; . ) 
(4) the project cannot feasibly be reduced in scope or:phased so.as to bring it within avail- 
able loan funds and within reasonable user cost; and 
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75-2-1 MISCELLANEOUS NATURAL RESOURCE MATTERS 75-2-3 


(5) the local authority's median household income is less than ninety percent of the state- 
wide non-metropolitan median household income based on the most current federal decennial 
census. 


History: 1978 Comp., § 75-1-6, enacted by Laws “or wastewater" following "water supply" in Subsection A; 


1988, ch. 28, § 7; 1991, ch. 208, § 5; 2001, ch. 250, 8 6; and rewriting Paragraph C(5), which formerly read "the 
2001, ch. 265, § 6; 2007, ch. 342, § 6. local authority's average residential user cost in need 
The 2007 amendment, effective July 1, 2007, in- of the reduction is at least eighteen dollars ($18.00) per 
creases the maximum average residential user cost reduc- month". 
tion grant or zero percent loan from $200,000 to $500,000. The 1991 amendment, effective July 1, 1991, inserted 
2001 amendments. — Identical amendments to this "residential" following "average" throughout the section; 
section were enacted by Laws 2001, ch 250, § 6 and Laws substituted "eighteen dollars ($18,00)" for "fifteen dollars 
2001, ch. 265, § 6, effective June 15, 2001, substituting "de- ($15.00)" in Paragraph (5) of Subsection C; and made a 
partment" for "division" throughout the section; inserting minor stylistic change in Subsection A. 
ARTICLE 2 
Water Research, Conservation and Development 
Sec. Sec. 
75-2-1. Short title. 75-2-4. Interstate'stream commission; additional’powers 
75-2-2. Purpose. and duties. 
75-2-3. Special fund created. 75-2-5. Acceptance of funds and donations. 


75-2-1. Short title. 


This act [75-2-1 to 75-2-5 NMSA 1978] may be cited as the "Water Research, Conservation and 
Development Act”. 


History: 1953 Comp., § 75-42-1, enacted by Laws 
1975, ch. 265, § 1. 


75-2-2. Purpose. 


It is the purpose of the Water Research, Conservation and Development Act [75-2-1 NMSA 
1978] to provide means to seek solutions to water shortage, conservation and utilization prob- 
lems through research, conservation or development projects for the benefit of the citizens of New. 
Mexico. - 


History: 1953 Comp., § '75-42-2, enacted by Laws 
1975, ch. 265, § 2. 


75-2-3. Special fund created. 


There is created a special fund to be known as the "water research, conservation and develop- 
ment fund", All money appropriated to this fund or accruing to it through gifts, grants or bequests 
shall not be transferred to another fund or encumbered or disbursed in any manner except as pro- 
vided in the Water Research, Conservation and Development Act [75-2-1 NMSA 1978]. The fund 
shall not revert at the end of the fiscal year. Disbursements from the fund shall be made only upon 
warrant drawn by the secretary of finance and administration pursuant to vouchers signed by the 
secretary of the interstate stream commission for research, conservation or development projects 
of merit and potential benefit to the state and approved by the interstate stream commission. 


History: 1953 Comp., § 75-42-3, enacted by Laws 
1975, ch. 265, § 3; 1977, ch. 247, § 201; 1989, ch. 324, 
§ 40. 
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75-2-4 WEATHER CONTROL AND CLOUD MODIFICATION 75-2-5 


75-2-4. Interstate stream commission; additional powers and duties. 


In addition to its other powers and duties, the interstate stream commission shall: 

A. meet upon the call of its chairman; 

B. review and approve or deny water research, conservation or development project proposals 
submitted to the commission by institutions of higher learning, political subdivisions or other ap- 
propriate nonprofit research or development entities on the basis of potential merit, benefit to the 
state and feasibility; 

C. adopt guidelines for project preparation, review, application and approval; 

D. upon approval of a project, allocate available funds for such water research, conservation or 
development project, provided: | 

(1) no’single project shall receive more than forty percent of the total available funds; 

(2) no less than forty percent of the total available funds shall be allocated for conserva- 
tion or development projects which have the potential of Besa immediate solutions to prob- 
lems facing the people of the state; and 

(3) no funds appropriated to the water research, conservation and development fund shall 
be used for water distribution system construction, including, but not limited to, irrigation canals, 
acequias, reservoirs, dams or domestic or municipal water distribution systems; 

E. adopt reporting and monitoring procedures for evaluation of research, conservation or de- 
velopment projects being conducted by recipients of disbursements under the Water Research, 
Conservation and Development Act [75-2-1 NMSA 1978], and, after making the appropriate evalu- 
ation of the project, make arrangements for termination of the project, if so indicated; 

F. report annually to the governor and the legislature on the status of the various research, 
conservation or development projects, including a report on total funds expended under this act, 
including the amounts and sources of outside matching funds; and 

G. expend no more than fifteen thousand dollars ($15,000) from the water research, conserva- 
tion and development fund for the administrative purposes of the Water Research, Conservation 
and Development Act during any fiscal year. 


History: 1953 Comp., § 75-42-4, enacted by Laws Cross references. — For provisions relating to the 


1975, ch. 265, § 4; 1977, ch. 205, § 1. interstate stream commission, see 72-14-1 to 72-14-44 
NMSA 1978. 


75-2-5. Acceptance of funds and donations. 


The interstate stream commission may accept for the purposes of the Water Research, Conser- 
vation and Development Act [75-2-1 NMSA 1978] any federal matching funds or grants for water 
research, conservation or development projects and may accept similar donations and bequests 
from private sources for such projects. 


History: 1953 Comp., § 75-42-5, enacted by Laws 
1975, ch. 265, § 5. 


ARTICLE 3 

Weather Control and Cloud Modification 
Sec. Sec. 
75-3-1. Short title. 75-3-9. Reports required from licensees. 
75-3-2. Definition. 75-3-10.. Revocation of license. 
75-3-3. Declaration of rights. 75-38-11. Judicial review. 
75-3-4. License required. 75-83-12. Operations affecting weather in other states. 
75-3-5. Application for license. 75-38-13: Enforcement. 
75-3-6. Annual license fee; statement. 75-3-14. Powers and duties of commission, 
75-3-7. Issuance of license. 75-3-15.. Penalty. 
75-3-8. License fee; expiration. ' . 
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This act [75-3-1 to 75-3-15 NMSA 1978] may be cited as. the "Weather, Saati Act". 


History: 1953 Comp., § 75-37-1, enacted by Laws ANNOTATION 


LASS, Sh3Hy 8.As Law reviews. — For article, "Weather Modification: 


Law and Administration," see 8 Nat; Resources J, 207 
(1968). t 


75-3-2. Definition. 


As used in the Weather Cobtnel es {75-3-1,; NMSA 1978], Kaothiniiatidis means the iaitarstate 
stream commission. 


History: 1953 Comp., § 75-37-2, enacted by Laws and substituted "interstate stream" for "weather control 
1965, ch, 235, § 2; 2003, ch. 194, § 1. and cloud modification" near the end. 

The 2003 nendtont. atrectve June 20, 2003, substi- 
tuted "Definition" for "Definitions" in the section catehline 


ii 


75-3-3. Declaration of rights. 


It is declared that the state of New Mexico claims the right to all moisture i in the atmosphere 
which would fall so as to become a part of the natural streams or percolated water of New Mexico, 
for use in accordance with its laws. 


History: 1953 Comp., § 75-37-3, enacted by Laws 
1965, ch. 235, $ 3. 


75-3-4. License required. 


No. person, or corporation shall, without having first received a license from the commission, 
conduct any weather control or cloud modification operations or attempt to control precipitation. 


History: 1953 Comp., § 75-37-4, enacted By, Laws 
1965, ch. 235, § 4. 


75-3-5. Application for license. 


Any individual or corporation who proposes to operate weather control or cloud modification. 
projects or who attempts to induce precipitation, shall, before engaging in any such operation, 
make application to the commission for a license to engage in the particular weather control or 
cloud modification operation contemplated. 


History: 1953 Comp., § 75-37-5, enacted by Laws 
1965, ch. 235, § 5. 


75-3-6. Annual license fee; statement. 


At the time of applying for the license, the applicant shall pay to the commission a fee of one 
hundred. dollars ($100), and?shall file an application in the form prescribed by the commission 
which shall be accompanied by a statement showing: 

A. the name and address of the applicant; 

B. the names of the operating personnel, and, if unincorporated, all individuals connected ait 
the organization, or, if a corporation, the names of each of the officers and directors thereof, to- 
gether with the address of each; 
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C. the scientific qualifications of all operating and supervising personnel; 

D. astatement of all other contracts completed or in process of completion at the time the ap- 
plication is made, giving the names and addresses of the persons to whom the services were fur- 
nished andthe areas in which stich operations have been or are being conducted; 

E. the objective of the operation, methods of operation the licensee will use, ae the Siege 
of the aircraft, ground and meteorological services to be used; 

F. names of the contracting parties within the state; including: 

(1) the area to be served; 
(2) the months in which operations will be conducted; ' 
(3) the methods to be used in evaluating the operation; and 

G. any other information the commission deems necessary. 


History: 1953 Comp., § 75-37-6, enacted by Laws 
1965, ch, 235, § 6. > 


75-3-7. Issuance of license. 


The commission may issue a license to any applicant who demonstrates sufficient financial 
responsibility necessary to meet obligations reasonably likely to be attached toor result from 
weather control or cloud modification ‘activities and skill and experience reasonably necessary to 
accomplishment of weather control without actionable injury to property or person. 


History: 1953 Comp., § 75-37-7, enacted by Laws modification commission may refuse a license to conduct 


1965, ch. 235, § 7; 2003, ch. 194, § 2. weather control and.cloud modification activities in the 
The 2003 amendment, effective June 20, 2003, de- state of New Mexico to an applicant who satisfies the re- 
‘leted "to the satisfaction of the board" following ' ‘sufficient quirements for a license specified in this section, but who 
financial responsibility". » proposes a weather modification project which, in the 
scientific judgment of the commission, may be unsound, 
ANNOTATION detrimental or undesirable. 1971 Op. Att'y Gen. No. 71-53. 
Unsound, detrimental or undesirable projects 
may be refused. — The weather control and cloud 


75-3-8. License fee; expiration. 


A license shall expire at the end of the calendar year in which it is issued and may be renewed 
upon payment of the annual license fee. 


History: 1953 Comp., § 75-37-8, enacted by Laws 
1965, ch. 235, § 8. 


75-3-9. Reports required from licensees. _ tds) 


Each licensee shall, within ninety days after conclusion of any weather control or cloud modi- 
fication project, file with the commission a final evaluation of the project. Each three months, 
during the operation of any project which has not been completed, each licensee shall file a. report 
evaluating the operations for the preceding three months in the project. Failure to file such reports 
constitute[s] grounds for immediate revocation of the license. Each evaluation report shall contain 
such information as required by the commission in order to aid in research and development in 
weather modification and to aid in the protection of life and property. 


History: 1953 Comp., § 75-37-9, enacted by Laws 
1965, ch, 235, § 9. 
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75-3-10. Revocation of license. 


The commission shall revoke any license if it shall. appear Hie the licensee no longer possesses 
the qualifications necessary for the issuance of a new license, or,is guilty of.a violation of any of 
the provisions of the Weather Control Act [75-3-1 NMSA 1978]. Such revocation shall occur only 
after notice to the licensee, and a reasonable opportunity has been granted the licensee to be heard 
respecting the grounds of the proposed revocation, 


History: 1953 Comp., § 75-37-10, enacted by Laws 
1965, ch. 235, § 10. 
75-3-11. Judicial review. 


Rulings by the commission on the issuance, refusal or revocation of a license are subject to re- 
view in the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 75-37-11, enacted by Laws The 1999 amendment, effective July 1, 1999, substi- 
1965, ch. 235, § 11; 1998, ch. 55, § 98; 1999, ch. 265, § tuted "Section 39-3-1.1" for "Section 12-8A-1". 
95. ; The 1998 amendment, effective September 1, 1998, 
Cross references, — For appeals from administrative ‘rewrote this section to the extent that a detailed compari- 
agencies, see Rules 1-074 to 1-077 NMRA. son is impracticable. 


75-38-12. Operations affecting weather in other states. 


Weather control or cloud modification operations may not be carried on in New Mexico for the 
purpose of affecting weather in any other state which prohibits such operations, or which prohibits 
operations in that state for the benefit of New Mexico or its inhabitants. 


History: 1953 Comp., § 75-37-12, enacted by Laws 
1965, ch. 235, § 12. 


75-3-13. Enforcement. 


Enforcement of the Weather Control Act [75-3-1 NMSA 1978] is vested in the commission. All 
fees collected by the commission shall be used by the commission for the purposes of carrying out 
the provisions of the Weather Control Act. 


History: 1953 Comp., § 75-37-13, enacted by Laws The 2008 amendment, effective June 20, 2003, re- 
1965, ch. 235, § 13; 20038, ch. 194, § 3. wrote this section. 


75-3-14. Powers and duties of commission. 


The commission may: 

A. make all rules and regulations necessary to carry out the provisions of the Weather Control 
Act [75-3-1 NMSA 1978]; 

B. make any field investigations and inspections necessary to the enforcement of the Weather 
Control Act; 

C. make periodic reports on weather control and cloud modification activities in this state to- 
gether with evaluations of the results of such activities; and 

D. make recommendations to the legislature through the board of regents on needed legisla- 
tion in the regard to weather control and cloud modification. 


History: 1953 Comp., § 75-37-14, enacted by Laws 
1965, ch. 235, § 14. 
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75-3-15. Penalty. 


Any person conducting weather control or cloud modification operations without first having 
procured a license, or who makes a false statement in the application for a license, or who fails 
to file any report or evaluation required by the Weather Control Act [75-3-1 NMSA 1978], or who 
conducts any weather control or cloud modification operation after revocation of his license, or who 
violates any provision of the Weather Control Act is guilty of a misdemeanor. 


History: 1953 Comp., § 75-37-15, enacted by Laws 
1965, ch. 235, 3 15. 


ARTICLE 4 
State Climatologist 
Sec. Sec. 
75-4-1. Office of state climatologist created; state clima- 75-4-3. State climatologist; duties. 
tologist. 75-4-4, Agency cooperation. 


75-4-2. Office of state climatologist; purpose. 


75-4-1. Office of state climatologist created; state climatologist. 


The "office of state climatologist" is created within the New Mexico department of agriculture. 

The administrative and executive head of the office of state climatologist shall be known as the 

"state climatologist". The board of regents of New Mexico state university yor appoint and fix the 
salary of the state enlfhatolonics 


History: Laws 1979, ch. 192, § 1. 


75-4-2. Office of state climatologist; purpose. 


The purpose of the office of state climatologist is to assist the state to understand and respond 
to natural and man-induced climate processes and their implications, to cooperate with the federal 
government in activities relating to climate studies and advisory services, to promote and dis- 
seminate a general knowledge of the climatology of the state, to establish a state climate program 
in accordance with the provisions of the federal National Climate Program Act and regulations 
promulgated pursuant to that act and to receive and utilize grants made available to the state 
pursuant to the provisions of the federal National Climate Program Act and other grants, gifts, 
donations or bequests from any source to be used in carrying out its purpose. 


History: Laws 1979, ch. 192, § 2. Compiler's notes. — The federal National. Climate 
Program Act appears as 15 U.S.C. § 2901 et seq. 


75-4-3. State climatologist; duties. 


The duties of the state climatologist shall include: 

A. assessing the effect of climate on the natural environment, dieicalbcral production, land 
and natural resources and human health; 

B. coordinating climate impact studies and programs to improve understanding of climate pro- 
cesses, natural and man-induced, and of the social and economic implications of climate change; 

C. developing methods and procedures to enable interested state agencies and public arehitit: 
tions of higher education to participate in the program; 

D. disseminating climate data, information, advice and assessments to state agencies, ae 
public bodies and the general public; 
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E. establishing an effective mechanism for consultation and coordination, with the federal gov- 
ernment and other states in climate related activities; and 
F. administering the state intergovernmental climate program. 


History: Laws 1979, ch. 192, § 3. 


75-4-4, Agency cooperation. 


In carrying out the responsibilities enumerated in Section 3 [75-4-3 NMSA 1978] of this act, the 
state climatologist shall seek the assistance of the geophysical research center at the New Mexico 
institute of mining and technology, the remote sensing facility at the university of New Mexico and 
other appropriate agencies and facilities for scientific support. 


History: Laws 1979, ch. 192, § 4. 


ARTICLE 5 . 
Natural Lands Protection 
Sec. ' Tee , Sec, 
75-5-1. Short title. ~ 75-5-4. Administration of the ace 
75-5-2. Purpose. wer _75-5-5, Management. 
75-5-3. Definitions. 75-5-6. Acquisition of lands. 


75-5-1. Short title. 


Sections 1 through 6 [75-5-1 to 75-5-6 NMSA 1978] of this act may be cited as the "Natural 
Lands Protection Act". 


History: Laws 1987, ch. 192, § 1. had already enacted Article 5 of Chapter 75, former 9- 
Compiler's notes. — Laws 1987, ch. 234, § 82, effec- 10-10 NMSA 1978 has been Spe late as 75-6-1 NMSA 
tive July 1, 1987, recompiled former 9-10-10 NMSA 1978 1978. 


as 75-5-1 NMSA 1978, but, since Laws 1987, Chapter 192 


75-5-2. Purpose. 


The purpose of the Natural, Lands Protection Act [7 5-5-1 NMSA 1978] is the joint acquisition 
and protection of unique and ecologically significant lands in New Mexico by the state of New 
Mexico and New Mexico corporations. 


History: Laws 1987, ch. 192, § 2. 


75-5-3. Definitions. 


As used in the Natural Lands Protection Act [75-5-1 NMSA 1978]: 
A. "committee" means the natural lands protection committee; 
B. "unique and ecologically significant lands" are lands which: . 
(1) afford habitat for species listed as rare, threatened or shoe heat by the sein or fed- 
eral government; and 
(2) are identified by the natural resources department:as bovsbastiny the best remaining 
examples of'native ecological communities that are otherwise unprotected; and 
C. "corporation" means a New Mexico not-for-profit corporation: whose primary purpose is the’ 
preservation and conservation of lands. 


History: Laws 1987, ch. 192, § 3. 
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75-5-4. Administration of the act. 


A. The Natural Lands Protection Act [75-5-1 NMSA 1978] shall be administered by the secre- 
tary of natural resources in consultation with a committee consisting of the secretary of natural 
resources, who shall serve as chairman of the committee, the director of the department of game 
and fish, the commissioner of public lands, the director of the New Mexico department of agricul- 
ture and three public members appointed by the governor, one of whom shall represent the ranch- 
ing or farming industry. 

B. The secretary of natural resources shall present a list of projects to the committee based on 
priorities generated by the natural resources department. 

C. The committee shall recommend lands to be acquired under the provisions of the Natural 
Lands Protection Act and, subject to appropriation for such purpose by the legislature, pay the state's 
share of acquisitions. No land shall be acquired unless a corporation jointly acquires the land with 
the state. A corporation must participate in acquiring a minimum of at least ten percent undivided 
interest in the land or the state cannot participate in the acquisition. Title to lands acquired shall be 
held as cotenants having undivided interests in proportion to the state's and the corporation's share 
of the acquisition and shall be held in the name of the state of New Mexico and the corporation. 

D. Priority among projects. qualified under the Natural Lands Protection Act shall be deter- 
mined in descending order as follows: . 

(1) the degree to which the lands in question are subject to the threat of immediate altera- 
tion or destruction; 
(2) the degree to which ecosystems in question are unduplicated elsewhere; and 
_ (3) usefulness for teaching and research. 


‘History: Laws 1987, ch. 192, § 4. 


75-5-5. Management. 


A. The purposes of management shall be for education, research and preservation, provided 
that no use of the lands acquired’under the Natural Lands Protection Act [75-5-1 NMSA 1978] 
shall compromise or endanger the natural attributes for which they were acquired. 

B. The secretary of natural resources may assign responsibility for management of lands ac- 
quired under the Natural Lands Protection Act to the corporation which jointly owns the land. 

C. The corporation shall be required to develop and submit to the secretary of natural re- 
sources for review a plan for the management of lands for which they are responsible. The sec- 
retary of natural resources, in consultation with the committee, will review these plans to insure 
compliance with the purposes of the Natural Lands Protection Act. 

D. Lands adjacent to the land acquired under the Natural Lands Protection Act shall not be 
subjected to any regulation or restriction as a result of such acquisiton [acquisition]. 

E. Access to the land by the general public may be restricted to visits conducted under the di- 
rect supervision of an employee or designated representative of the managing corporation. 

F. The corporation shall annually pay to the state and its political subdivisions a sum equal to 
an amount which would have been paid in taxes, levies and assessments. This payment shall be in 
lieu of such taxes, levies and assessments. 


History: Laws 1987, ch. 192, § 5. , Bracketed material. — The bracketed word “acquisi- 
tion" in Subsection D was inserted by the compiler. It was 
not enacted by the legislature, and it it not part of the law. 


75-5-6. Acquisition of lands. 


No lands or rights of access will be acquired under the Natural Lands Protection Act [75-5-1 
NMSA 1978] through exercise of the state's power of eminent domain or any other condemnation 
process. 


History: Laws 1987, ch. 192, § 6. 
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ARTICLES oui! to sottedeininabAé 2-65) 
Endangered Plants _ 


Sec. 
75-6-1. Endangered plant species; definition; conserva- 
tion; penalty protection; permits. 


75-6-1. Endangered plant species; definition; conservation; penalty 
protection; permits. ih 


A. As used in this section, "endangered plant species" means any plant species whose pros- 
pects of survival within the state are in jeopardy or are likely, within the foreseeable future, to 
become jeopardized. Regulations passed by the natural resources department establishing a list of 
endangered plant species shall include those species listed in the federal Endangered Species Act 
of 1973 or as that act may be amended. 

B. The natural resources department shall conduct investigations of all species ‘of plants in the 
state in order to develop information relating to population, distribution, habitat needs, limiting 
factors and other biological and ecological data, and to determine conservation measures and re- 
quirements necessary for their survival. On the basis of these investigations, the department shall 
establish a list of endangered plant species. 

C. The department shall establish a program necessary for the conservation of listed endan- 
gered plant species. That program shall include research, census, law enforcement, habitat mainte- 
nance, propagation and transplantation. As used in this section, law enforcement shall be defined 
to be law enforcement for purposes of enforcement of the prohibition against taking, possession, 
transportation, exportation from this state, processing, sale or offer for sale or shipment, within 
this state of listed plants or plant materials. 

D. The department shall have authority to protect species of plants determined to be.endan- 
gered by prohibiting the taking, possession, transportation, exportation from this state, process- 
ing, sale or offer for sale or shipment within this state of such species, Any person who violates 
the provisions of this subsection or any regulations issued pursuant to this subsection is guilty of 
a misdemeanor and upon conviction shall be fined not less than three hundred dollars ($300) nor 
more than one thousand dollars ($1,000) or be imprisoned for a term of not more than one hundred 
twenty days or both. As used in this section, "possession" shall be defined to be possession of listed 
plants or plant materials for purposes of taking, transportation, exportation from this state, pro- 
cessing, sale or offer for sale or shipment within this state, 

E, The department may by permit allow collection otherwise prohibited by this section for sci- 
entific purposes or to enhance the propagation or survival of the affected species by transplanting 
or other means, but such permit shall not authorize any action that would violate federal laws or 
regulations, 

F. The department may enter into agreements with federal agencies, other states, agencies, or 
political subdivisions of the state, or with individuals for administration and management of any 
program established under this section. 


History: 1978 Comp., § 9-10-10, enacted, by Laws Endangered Species Act of 1973. — The federal En- 
1985, ch, 148, § 1; recompiled as 1978 Comp. « § 75-5-1 dangered Species Act of 1973, referred to near the end of 
by Laws 1987, ch. 234, § 82. Subsection A, principally appears as 16 U.S.C. § 1531 et 

Recompilation note. — Laws 1987, ch. 234, § 82, ef- seq. 
fective July 1, 1987, recompiled former 9-10-10 NMSA Am. Jur. 2d, A.L.R. and C.J.S. references, — Crimi- 
1978 as 75-5-1 NMSA 1978, but, since Laws 1987, Chap- nal prosecution under Endangered Species Act of 1973 (16: 
ter 192 had already enacted Article 5 of Chapter 75, for- USCS §§ 1531-1543), 128 A.L.R. Fed. 271. * 
mer 9-10-10 NMSA 1978 has been recompiled as 75-6-1 
NMSA 1978. 
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75-7-1 ‘| 4! NATURAL RESOURCES TRUSTEE 75-7-3 


ARTICLE 7 


Natural Resources Trustee 


Sec. Sec. - 
75-7-1. Short title. . ‘75-7-4.. Natural resources damage; Hability: awards for 
75-7-2. Natural resources trustee; office of natural re- damages. 

sources trustee. 75- 7- 5. Natural resources trustee fund. 


75-7-3. Natural resources trustee powers and duties. © 


75-7-1, Short title. 
Chapter 75, Article 7 NMSA 1978 may be cited as the "Natural Resources Trustee Act". 


History: Laws 1998, ch. 292, § 1; 2007, ch. 249, § 1. ~» ANNOTATIONS 


The 2007 amendment, effective June 15, 12007, . : i 
changes the statutory t reference to the acti. » Law reviews. — For article, "Natural Resources Dam- 


ages under CERCLA: Failures, Lessons Learned, and Ab 
ternatives," see 38.N.M..L. Rev. 409 (2008). 


75-7-2. Natural 1 resources trustee; office of natural resources trustee. 


A. The "natural resources trustee" is omEted. The trustee is appointed by and serves at the 
pleasure of the governor pursuant to the provisions of the federal Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, as amended by the federal Superfund Amend- 
ments and Reauthorization Act of 1986, the Federal Water -Pollution:Control Act and any other 
applicable federal law. The natural resources trustee shall act on behalf of the public as trustee 
of natural resources within the state or belonging to, managed by, controlled by or appertaining to 
the state, including protecting and representing the state's interest under applicable federal laws 
regarding injury to, destruction of or loss of natural resources in the state. 

B. The "office of natural resources trustee" is created. The office shall be administratively 
attached to the department of environment. The administrative head of the office of natural re- 
sources trustee is the natural resources trustee. For purposes of this subsection, the term "admin- 
istratively attached" means the same as specified in Section 9-1-7 NMSA 1978. 


History: Laws 1993, ch. 292, § 2; 2007, ch, 249, § 2. federal Water Pollution Control Act is found at 33 U.S.C. 
Federal acts. — The federal Comprehensive Envi- § 1251 et seq. 
ronmental Response, Compensation, and’ Liability Act of The 2007 amendment, effective June 15, 2007, clari- 


1980 (CERCLA) is found at 42 U.S.C. § 9601 et seq. The fies the reference to the Superfund Ameridments and Re- 
/ ) ; . | authorization Act as being to the federal act. 


5-7-3. ANA EUERAT resources trustee ‘powers and duties. 


A. The natural resources tained shall take all actions necessary to carry out the responsi- 
bilities of the natural resources trustee as provided in the federal Comprehensive Environmental 
Response, Compensation and Liability Act of 1980, as amended by the Superfund Amendments 
and Reauthorization Act of 1986, the federal Water Pollution Control Act and any other applicable 
federal law, including the responsibility to: 

(1)* act on behalf of the public to protect New Mexico's natural resources by rechvering 
damages for injury to, destruction of or loss of those resources; 

(2) investigate injury to, destruction of or loss of natural resources; 

(8) determine the amount and cause of injury to, destruction of or loss of natural resources; 

(4) determine the sea od of any person for i injury to, destruction of or loss of natural re- 
sources; 

(5) assess and collect Seuiare for injury to, destruction of or loss of natural resources, in- 
cluding bringing legal actions and collecting the costs of assessing and collecting the damages; and 


1033 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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(6) expend money for the purposes set forth in the Natural Resources Trustee Act [75-7-1 
NMSA 1978]. 
B. The natural resources trustee may: 
(1) hire staff, in accordance with the Personnel Act [10-9-1 NMSA 197 8], to carry out the 
provisions of the Natural Resources Trustee Act; 
(2) contract with economists, consultants and other experts; and 
(8) accept gifts and grants to carry out the provisions of the Natural Resources Trustee 
Act. Gifts and grants accepted by the natural resources trustee shall be deposited in the natural 
resources trustee fund. 
C. The attorney general shall provide legal counsel and representation to the natural resources 
trustee and the office of the natural resources trustee. 


History: Laws 1993, ch, 292,°§ 3; 2004, ch. 120, § 1. to "money". A new Subsection D was line-item vetoed by 
Federal acts. — The federal Comprehensive Envi- the governor. It would have provided: "D. A person may 
ronmental Response, Compensation, and Liability Act of appeal a decision of the natural resources trustee to the 
1980 (CERCLA) is found at 42 U.S.C. § 9601 et seq. The district court in the judicial district in which the dam- 
federal Water Pollution Control Act is found at 33 U.S.C, ages or violations occurred." See 2004 note following Sec- 
§ 1251 et seq. tion 75-7-5 NMSA 1978 for appropriation. See also N.M. 
The 2004 amendment, effective May 19, 2004, Const. art IV, § 22 for line-item veto power of the governor. 


amended Subsection A, Paragraph (6) to change "monies" 


75-7-4, Natural resources damage; liability; awards for damages. 


Awards for damage to natural resources in the state shall consist of those amounts calculated in 
accordance with federal law, including: ) 
A. the cost of restoration, replacement or acquisition of equivalent resources, phi compensa- 
tion for the loss of use or enjoyment of the natural resources; and 
-B. compensation for the state's expenses in investigating, assessing and sollecting damages 
and enforcing the state's rights. 


History: Laws 1998, ch, 292, §.4. 


75-7-5. Natural resources trustee fund. 


A. The "natural resources trustee fund" is created in the state treasury. Money appropriated 
to the fund or accruing to it through gifts, grants, fees, penalties, bequests or any other source 
shall be delivered to the state treasurer and deposited in the fund. Money recovered for the state 
by or on behalf of the natural resources trustee shall be deposited in the natural resources trustee 
fund. The fund shall be administered by the natural resources trustee as a separate account and 
may consist of subaccounts that the natural resources trustee deems necessary to carry out the 
purposes of the fund. Disbursements from the fund shall be made upon warrants drawn by the 
secretary of finance and administration pursuant to vouchers signed by the natural resources 
trustee or the trustee's designated representative. Money in the fund shall not revert to the gen- 
eral fund at the end of a fiscal year. 

B. Pursuant. to the following criteria, money in the natural resources trustee fund shall be 
used, to carry out the provisions of the Natural Resources Trustee Act [75-7-1 NMSA 1978] by 
restoring, replacing or acquiring natural resources in an area where natural resources have been 
injured, destroyed or lost, provided.that money deposited in the fund because of injury to, destruc- 
tion of or loss of natural resources in an area shall be disbursed to restore, replace or acquire natu- 
ral resources in that same area: 

(1) if an expenditure from the fund is necessary to comply with a court order or court- 
approved settlement or to match federal funds, ‘then, pursuant to Sections 6-3-23 through 6-3-25 
NMSA 1978, the natural resources trustee may request a budget increase and, if approweds the 
amount of the expendituzed is appropriated; ) 
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(2) if money is received for reimbursement of assessment costs, then 'the natural resources 
trustee may expend money for injury assessment, and money is appropriated in that amount for 
that purpose; and 

(3) any other expenditures from the fund shall be made only pursuant to appropriation by 
the legislature. 

C. In addition to expenditures made pursuant to Subsection B of this Jechion, money shall be 
appropriated annually by the legislature from.the general fund for the purpose of providing for 
necessary personnel and other costs of the natural resources trustee, the attorney general and the 
office of natural resources trustee in carrying out the provisions of the Natural Resources Trustee 
Act, including the cost of investigation, assessment, collection or enforcement. 

D. For purposes of this section, "assessment costs" means the costs of restoration and the costs 
of collecting, compiling and analyzing information, statistics or data to determine damages for 
injuries to natural resources pursuant to the Natural Resources Trustee Act. 

E. Money in the natural resources trustee fund shall be invested as other state funds are in- 
vested, and interest and earnings from the fund shall not revert to the general fund but shall be 


credited to the natural resources trustee fund. 


History: Laws 1993, ch. 292, § 5; 2004, ch. 120, § 25>. 


2007, ch. 249, § 3. 

The 2007 amendment, effective June 15, 2007, pro- 
vides that the fund shall be administered as a separate 
account and may consist of subaccounts and adds Para- 
graph (2) of Subsection B and Subsection D. 

The 2004 amendment, effective May 19, 2004, de- 
leted the annual appropriation requirement at the begin- 
ning of Subsection B and inserted‘ in its place: "Pursuant 
to the following criteria, money in the natural resources 
trustee fund", added new Paragraphs (1) and (2), redesig- 


before "providing for necessary personnel" "In addition to 
expenditures made pursuant to Subsection B of this sec- 
tion, money in the natural resources trustee’ fund ‘shall 
be appropriated annually by the legislature for the pur- 
pose of", redesignated former Subsection.C. as Subsection 
D and amended that subsection to delete language ‘pro- 
viding for appropriations to:pay expenses of the natural 
resources trustee, the attorney general and the office of 
natural resource trustee and the transfer of the balance of 
the fund natural resources trustee fund to the game pro- 
tection fund. 


nated former Paragraph (2) as Subsection C and inserted 


ARTICLE 8 
Wetlands Area Restoration 


Sec. 
75-8-2. Conditions, 


75-8-2. Conditions. 


A. Any, funds expended for the purpose of restoring native riparian vegetation and wetland 
areas in the Pecos River valley are contingent upon: 

(1) the development of comprehensive plans to monitor all impacts of control activities 
and to restore native riparian vegetation throughout each project area; st 

(2) the provision of sufficient funds to undertake those restoration activities; and 

(3) the approval of all control, restoration and monitoring plans by the New Mexico de- 
partment of agriculture, the department of game and fish and the SEP atin ant of environment in 
consultation with the interstate stream commission. 

B. In addition to the conditions set out in Subsection:A of this section, any funds expended for 
the purpose of restoring native riparian vegetation and wetland areas in the Pecos River valley 
for projects on private lands are contingent upon the owners of those lands agreeing to,a sixteen- 
year covenant running with the land providing for the management and continuity of all restored 
native riparian vegetation. The covenant shall be enforced by the energy, minerals and natural 
resources department. 

\ 


For divisions of energy, minerals and natural resources 
department, see 9-5A-4 NMSA 1978. 


History: Laws 1994, ch. 118, § 1. 
Cross references. — For creation of energy, minerals 
and natural resources department, see 9-5A-3 NMSA 1978. 
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For creation of department of environment, see 9-7A-4 For interstate stream commission, see 74-14-1 to 74-14- 
NMSA 1978. 44 NMSA 1978. 

For creation of department of game and fish, see 17-1-5 For creation of department of agriculture, see 76-1-1 
NMSA 1978. NMSA 1978. 

For declarations of purpose on.diminishing the impact Compiler's notes. — There is not a 75-8-1 NMSA 
of man-made depletions of the stream flow in the Pecos 1978. 


River area, see 72-1-2.2 NMSA 1978. 


ARTICLE 9 


Land Conservation Incentives 


Sec. Sec. 
75-9-1. Short title. 75-9-4. Administration. 
75-9-2. Purpose. 75-9-5. Applicability and FereibUeru rise 


75-9-3. Definitions. . 75-9-6.. Interpretation. : 


75-9-1. Short title. 


Sections 1 through 6 [75-9-1 through 75-9-6 NMSA 1978] of this act may be cited as the "Land 
Conservation Incentives Act". 


History: Laws 2008, ch. 331, § 1. en ANN OTATIONS 
Effective dates. — Laws 2003, ch. 331, § 9 makes the 


act effective on January 1, 2004. Law reviews. — For student. article, \Gondereetinn 


Easements and Urban Parks: From Private to Public 
Use,” see 51 Nat. Resources J: 357 (2011). 


75-9-2. Purpose. 


The purpose of the Land Conservation Incentives Act [75-9-1 NMSA 1978] is to encourage pri- 
vate landowners to be stewards of lands that are important habitat areas or contain significant 
natural, open space and historic resources by providing private landowners with incentives that 
encourage the protection of private lands for open space, natural resources, biodiversity conserva- 
tion, outdoor recreation, farmland and forest land preservation, historic preservation and land 
conservation purposes. 


History: Laws 20083, ch. 331, § 2. pursuant to its corporate purpose to acquire vacant, un- 
Effective dates. — Laws 2003, ch. 331, § 9 makes the developed, and unimproved land in the vicinity of the 
act effective on January 1, 2004. Pecos River, to preserve the land it its natural state, and 


thereby to contribute to the preservation of the environ- 


ANNOTATIONS ment and the ecology of the Pecos River for the benefit of 
Conservation of land is a charitable use if conser- New Mexico and its citizens, acquired a tract of vacant, 
vation of the land provides a substantial benefit to the undisturbed land located near the Pecos River; the land’ 
public and if the property is used directly, immediately, contained significant natural, open space, and historic re- 
primarily, and substantially for conservation and the use sources; plaintiff granted a strict conservation easement 
of the property promotes the object or purpose of conser- on the property to another corporation which prevented, 
vation. Pecos River Open Spaces, Inc. v. County of San in perpetuity, the development of the land; defendant had 
Miguel, 2013-NMCA-029. a policy of conservation of the Pecos River; and the con- 
Conservation..of land .in.its.matural and undeveloped servation of the land conferred a benefit on the public, the 
state generally benefits the public in the context of envi- conservation of the land conferred a substantial public 
ronmental preservation and beautification of the State of benefit and constituted a charitable purpose that quali- 
New Mexico. Pecos River Open Spaces, Inc. v. County of fied the land for tax exemption under Article VIII, Sec- 
San Miguel, 2013-NMCA-029. tion 3 of the New Mexico constitution. Pecos River Open 


Canservaton of land in its natural and uode. Spaces, Inc. v. County of San Miguel, 2013-NMCA-029. 
veloped state is a charitable use. — Where plaintiff, aN 


75-9-3. Definitions. 
As used in the Land Conservation Incentives Act [75-9-1 NMSA 1978]: 
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A. "interest in real property" means a right in real property, including access, improvements, 
water rights, fee simple interest, easement and land use easement. The interest shall comply with 
the requirements of the Section 170(h) of the Internal Revenue Code of 1986, partial interest, min- 
eral right, remainder or future interest or other interest or right in real property; 

B. "land" means real property, including rights of way, easements, privileges and all other 
rights or interests of a land or description relating to or connected with real property; and 

C. "public or private conservation agency" means a governmental body or a private not-for- 
profit charitable corporation or trust authorized to do business in New Mexico that is organized 
and operated for natural resources, land conservation or historic preservation purposes and that 
has tax-exempt status as a public charity under the federal Internal Revenue Code of 1986, and 
the power to acquire, hold or maintain land or interests in fend. 


History: Laws 2003, ch. 331, § 3. Internal Revenue Code of 1986. — The federal In- 


Effective dates. — Laws 2008, ch. 331, § 9 makes the ternal Revenue Code of 1986 appears as Title 26 of the 


act effective on January 1, 2004. United States Code. Section 170(h) of that Code appears 
as 26 USC § 170(h). 


75-9-4. Administration. 


A. The Land Conservation Incentives Act [75-9-1 NMSA 1978] shall be administered by the 
secretary of energy, minerals and natural resources in consultation with the committee estab- 
lished pursuant to the Natural Lands Protection Act [75-5-1 NMSA 1978]. 

B. The secretary of energy, minerals and natural resources may promulgate rules as may be 
deemed necessary to certify eligible projects for treatment in fulfillment of the purposes of this 
act. The secretary of taxation and revenue, in consultation with the secretary of energy, minerals 
and natural resources, shall promulgate rules as may be deemed necessary to administer the tax 
incentives provided for in the Land Conservation Incentives Act and shall coordinate the prepara- 
tion of the report to the legislature showing the fiscal impact on the treasury of the credits claimed 
pursuant to that act. 


History: Laws 20038, ch. 331, § 4. Effective dates. — Laws 2003, ch. 331, § 9 makes the 
act effective on January 1, 2004. 


75-9-5. Applicability and limitations. 


A. The tax credits provided by the Land Conservation Incentives Act [75-9-1 NMSA 1978] ap- 
ply to transfers of land or interests therein in taxable years beginning on or after January 1, 2004 
and all taxable years thereafter. 

B. A taxpayer claiming a tax credit pursuant to the Land Conservation Incentives Act may not 
claim a credit pursuant to a similar law for costs related to the same project. 

C. A tax credit that is claimed pursuant to the Land Conservation Incentives Act from the 
donation of land or an interest in land made by a pass-through tax entity, such as a trust, es- 
tate, partnership, limited liability corporation or partnership, limited partnership, S corporation 
or other fiduciary, shall be used either by an entity in the event it is the taxpayer on behalf of 
the entity or by the member, manager, partner, shareholder or beneficiary, as the case may be, in 
proportion to his interest in the entity in the event that income, deductions and tax liability pass 
through the entity to the member, manager, partner, shareholder or beneficiary. Tax credits may 
not be claimed by both the entity and the member, manager, partner, shareholder or beneficiary for 
the’ same donation. ; 


History: Laws 2003, ch. 331, § 5. Effective dates. — Laws 2003, ch.'331, § 9 makes the 
act effective on January 1, 2004. 
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75-9-6. Interpretation. 


No part or segment of the Land Conservation Incentives Act [75-9-1 NMSA 1978] shall be inter- 
preted to alter or amend permit requirements, reporting requirements, allocation procedures or 
other requirements as set forth in any other provision of state law. 


History: Laws 2003, ch. 331, § 6. Effective dates, — Laws 2003, ch..331, § 9 makes the 
any ave on January 1, 2004. 
Natural Heritage Conservation 

Sec. Sec. 
75-10-1. Short title. 75-10-6. Conservation projects; piveudeebss 
75-10-2. Purpose. 75-10-7. Conservation projects; public-private projects. 
75-10-3. Definitions. 75-10-8. Conservation projects; limitations. 
75-10-4. Department; powers and duties. 75-10-9. Annual report to the governor and the legisla- 
75-10-5. Fund created; purpose; expenditures. ture, . 


75-10-1. Short title. 


This act [75-10-1 through 75-10-9 NMSA 1978] may be cited as the "Natural Heritage Conserva- 
tion Act". 


+? 


History: Laws 2010, ch. 88,81. IV, § 23, was effective May 19, 2010, 90 Gaye after the ad- 
Effective dates. — Laws 2010, ch. 83 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


75-10-2. Purpose. 


The purpose of the Natural Heritage Conservation Act is to protect the state's natural heritage, 
customs and culture by funding conservation and agricultural easements and by funding land res- 
toration to protect the land and water available for forests and watersheds, natural areas, wildlife 
and wildlife habitat, agricultural production on working farms and ranches, outdoor recreation 
and trails and land and habitat restoration and management. 


History: Laws 2010, ch. 83, § 2. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 83 fontined no ef- journment of the legislature. ’ 
fective date provision, but, pursuant to N.M. Const., art. 


75-10-3. Definitions. 


As used in the Natural Heritage Conservation Act: 

A... "committee" means the natural lands protection committee; 

B. "conservation entity" means a private nonprofit charitable corporation or trust authion ted 
to do business in New Mexico that has tax-exempt status as a public charity pursuant to the fed- 
eral Internal Revenue Code of, 1986 and that has the power to acquire, bald or maintain land or 
interests in land; 

C. "conservation project" means the acquisition of conservation or pichspcd bam baaeabesrts from 
a willing seller or a land restoration project; 

D... "department" means the energy, minerals and natural resources a a 

E. "fund" means the natural heritage conservation fund; and 

F. "qualified entity" means a state agency, a state educational institution named in Article 12, 
Section 11 of the constitution of New Mexico, a political subdivision of the state or, for conservation 
projects wholly within New Mexico, an Indian tribe or pueblo. 
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History: Laws 2010, ch. 83, § 3. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 83 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


75-10-4., Department; powers and duties. 


A. The department may: 

(1) after consultation with landowners, conservationists and other interested persons, 
adopt and promulgate rules to carry out the provisions of the Natural Heritage Conservation Act; 

(2) enter into contracts; 

(3) enter into joint powers agreements pursuant to the Joint Powers Agreements Act [11- 
1-1 NMSA 1978] to carry out the provisions of the Natural Heritage Conservation Act; 

(4) make grants to qualified entities for conservation projects; 

(5) , apply for and receive in the name of the department, any public or private funds avail- 
able to the department to carry out the purposes of the Natural Heritage Conservation Act; 

(6). acquire conservation or agricultural easements by itself or with a conservation entity 
or qualified entity; and 

(7) do all other things necessary or appropriate to carry out the provisions of the Natural 
Heritage Conservation Act. 

_B. The department shall: 
(1) establish a competitive application process for grants from the fund; and 
(2) establish criteria and priorities for funding conservation projects. 


History: Laws 2010, ch. 83, § 4. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 83 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M,. Const., art, 


75-10-5. Fund created; purpose; expenditures. 


The "natural heritage conservation fund" is created as a nonreverting fund in the state treasury. 
The fund consists of appropriations, gifts, grants, donations, bequests, income from investment of 
the fund and any other money credited to the fund. The fund shall be administered by the depart- 
ment, and money in the fund is appropriated to the department to fund conservation projects. Ex- 
penditures from the fund shall be by warrants of the secretary of finance and administration upon 
vouchers signed by the secretary or the secretary's authorized representative. 


History: Laws 2010, ch. 83, § 5. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 83 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


75-10-6. Conservation projects; procedures. 


A. All conservation projects shall be maintained to protect the public health and welfare and 
shall be for: | 7 
(1) preserving and conserving water quality and quantity; 
(2) protecting agricultural production on working farms, ranches and other agricultural 
lands; . ink 
(3) protecting and restoring New Mexico's forests and watersheds; 
(4) conserving wildlife habitat; 
(5) maintaining natural areas; 
(6) providing outdoor recreation opportunities, including hunting and fishing; or _ 
(7) preserving cultural and historic sites with natural resource heritage value. 

- B. The department, working with the committee, landowners, conservationists and other inter- 
ested persons, shall establish criteria for evaluating possible conservation projects. Criteria shall 
include: 
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(1) the degree to which the conservation project serves the purposes of the Natural Heri- 
tage Conservation Act; 

(2) the amount of matching financial support for the conservation project from sources 
other than the state; 

(8) the technical qualifications of the applicant and ‘its ability to complete’ and maintain 
the proposed conservation project; 

(4) the degree to which the conservation project fosters and integrates with existing con- 
servation plans, strategies and initiatives; 

(5) the potential for benefits at landscape and ecosystem scale; 

(6) the potential for improved public access for outdoor recreation opportunities, including 
hunting and fishing; 

(7) the potential for economic benefits of the completed conservation project; and 

(8) other measurements and requirements required by the department and the committee. 

C. The committee shall receive applications for conservation projects and shall evaluate them 

against the department's criteria. The committee may reject any incomplete applications or ap- 
plications that do not meet the established criteria. After review, the committee shall make its 
recommendations on all evaluated conservation projects to the department. 


History: Laws 2010, ch. 83, § 6. Effective dates. — Laws 2010, ch. 83 contained no ef- 

Compiler's notes. — Laws 2010, ch. 83, § 6 contained fective date provision, but, pursuant to N.M. Const., art. 
a Subsection D, which provided that "The department IV, .§ 23, was effective May 19, 2010; 90 days after the ad- 
shall make recommendations to the legislature from the journment of the legislature. 


committee's recommendation for approval.", but was line- 
item vetoed. 


75-10-7. Conservation projects; public-private projects. 


A. The department may acquire conservation or agricultral easements and hold them in the 
name of the state. 

B. When approving a conservation project that is the acquisition of a conservation or ag- 
ricultural easement by a conservation entity, the department shall require the conservation 
entity to: 

(1) acquire no less than ten percent of the easement, and title to the easement shall be 
held by the conservation entity and a qualified entity as cotenants having undivided interests in 
proportion to each one's share of the acquisition; and 

(2) submit a plan for the management of lands for which the conservation entity and the 
qualified entity are responsible. The department, in consultation with the committee, shall review 
the plan to ensure compliance with the purposes of the Natural Heritage Conservation Act. 

C. When approving a conservation project that is for land restoration by a conservation entity, 
the department shall require that the conservation entity provide at least ten percent of the cost 
of the conservation project. 


History: Laws 2010, ch. 83, § 7. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 83 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


75-10-8. Conservation projects; limitations. 


The department may acquire or receive by gift or bequest conservation or agricultural easement 
interests in real property to advance the purposes of the Natural Heritage Conservation Act. No 
easement interests, water rights or other rights of access shall be acquired pursuant to the Natu- 
ral Heritage Conservation Act through exercise of the state's power of eminent domain or any 
other condemnation process. Land adjacent to any land subject to a conservation or agricultural 
easement that was acquired pursuant to the Natural Heritage Conservation Act shall not be sub- 
jected to any rules or restrictions as a result of such easement acquisition. 
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History: Laws 2010, ch. 83, § 8. IV, § 23, was effective May 19, 2010; 90 days after the ad- 
Effective dates. — Laws 2010, ch. 83 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


j 


75-10-9. Annual report to the governor and the legislature. 


The department and the committee.shall report annually to the governor and the legislature on 
the status of applications and funded conservation projects. 


History: Laws 2010, ch. 83, § 9. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch, 83 contained 1 no ef- journment of the legislature: 
fective date provision, but, pursuant to N.M. Const., art. 
Carlsbad Brine Well Remediation re eine 
Sec. See”, 74 } 
75-11-1. Carlsbad brine well remediation authority; cre- 75-11-3, Termination of agency life; delayed repeal. (Re- 
ated; membership; powers and duties. (Re- pealed effective July 1, 2026.) 


pealed effective July 1, 2026.) 

75-11-2. Carlsbad brine well remediation fund; created; 
purpose; conditions. (Repealed effective 
July 1, 2026.) 


75-11-1. Carlsbad brine well remediation authority; created; 
| membership; powers and duties. (Repealed effective July 1, 
2026.) 


A.) The:"Carlsbad brine well remediation:authority" is created and is administratively attached 
to the energy, minerals and natural resources department. 

B. The membership of the board of directors of the authority shall consist of the following eight 
members: 

(1) the secretary of energy, minerals and natural resources or the secretary's designee; 
who shall serve as chair of the board; ) 

(2) the chair of the Eddy county board of ee commissioners or the alia s designee: 

(3):. the mayor of the city of Carlsbad or‘the mayor's designee; 

(4) the secretary of environment or the secretary's designee; 

(5) the secretary of transportation or the secretary's designee; 3 

(6) the manager of the Carlsbad irrigation district or the manager's designee; 

(7) the state engineer or the state engineer's designee; and 

(8) the attorney general or the attorney general's designee. 

C.. The authority shall set policy and regulate, supervise and administer the remediation of the 
Carlsbad brine well. 

D.’' The authority may: 

(1) promulgate rules to carry out the provisions of this, section; 

(2) make and execute all contracts and other instruments; 
(3) contract with the municipality or county in fulfillment of its duties; and 
(4) . acquire, maintain or contract for property, 

E. On or before November 15 of each year, the authority shall report to the radioactive and 
hazardous materials interim committee and the legislative finance committee on the status of the 
remediation of the Carlsbad brine well and PapentiNnes from the Carlsbad brine well remedia- 
tion fund, 

F, Nothing i in this section shall be construed. as a waiver or alteration of the immunity from 
liability granted pursuant to the Tort Claims. Act [41- 4-1, through 41-4-27 NMSA 1978].or as a 
waiver of any other immunity or privilege under law. 


1041: 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


75-11-2 


G. For the purposes of this section: 


MISCELLANEOUS NATURAL: RESOURCE MATTERS 


75-11-3. 


(1) "authority" means the Carlsbad brine well remediation authority: sind - 
(2) "Carlsbad brine well" means the brine well located at SW/4 of the SW/4 in Section 17, 
Township 22 South, Range 27 East, ae ed henna: New eee 


History: Laws 2017, ch. 11, § 1; 2017, ch. 118, 5 1; 
2018, ch. 26, § 1. 

Delayed repeals. — For detayed repeal of this section, 
see 75-11-3 NMSA 1978. 

The 2018 amendment, effective February 28, 2018, 
amended the powers and duties of the Carlsbad Brine 
Well Remediation Authority (Authority), administratively 
attached the Authority to the energy, minerals and natu- 
ral resources department (EMNRD), replaced the mayor 
of the city of Carlsbad with the EMNRD secretary as the 
chair of the Authority, required the Authority to report an- 
~ nually to the radioactive and hazardous materials interim 
committee and the legislative finance committee on the 
status of the remediation of the Carlsbad brine well and 
expenditures from the Carlsbad brine well remediation 
fund, and defined "authority" and "Carlsbad brine well" 
for purposes of this section; in the catchline, deleted ""ad- 
ministration of the carlsbad brine well remediation" and 
added "powers and duties"; in Subsection A, after "reme- 
diation", deleted "advisory", after "created", deleted "The 


authority i isa erential entity of the state" and added 

"and is administratively attached to the energy, minerals 
and natural resources department."; added new subsec-, 
tion heading "B." and redesignated former Subsection B 
as Subsection C; in Paragraphs B(1) and B(3), deleted 
‘mayor of the city of Carlsbad or the mayor’s" and added 

"secretary of energy, minerals and natural resources or 
the secretary's’; "; in Subsection C, after "The", deleted "ad- 
visory", after ' 'authority", deleted the colon and the para- 
graph designation "(1)", after "shall", deleted "recommend 
policy for and advise the oil conservation division of the 
energy, minerals and natural resources department on 
the" and added "set policy and regulate, supervise and ad- 
minister the", and after "Carlsbad brine well", deleted the 
remainder of the subsection, which provided the location 
of the Carlsbad brine well and granted certain powers to 
the advisory authority; added new Subsections D and E, 
and redesignated former Subsection C as Subsection F; 
and added Subsection G. 


75-11-2. Carlsbad brine well remediation fund; created; purpose; 
conditions. (Repealed effective July 1, 2026.) 


A. The "Carlsbad brine well remediation fund". is created in the state treasury. The energy, 
minerals and natural resources department shall administer the fund. The fund shall be used by 
the Carlsbad brine well remediation authority to the extent that revenues are available to remedi- 
ate the Carlsbad brine well or to acquire property adjacent to the Carlsbad brine well as required 
for its remediation. 

B. Money in the fund may consist of federal grants, appropriations, donations, earnings from 
investment of the fund and other revenue that from time to time may accrue to the fund from 
other sources for remediation of the Carlsbad brine well: 

C. Money in the fund shall be subject to appropriation by the sabe and aa not revert 
at the end of any fiscal year. 

D. Money in the fund shall be disbursed: on warrants signed by cid secretary of finance and 
administration pursuant to vouchers signed by the secretary of energy, minerals and natural re- 


sources or the secretary's authorized representative. 


History: Laws 2017, ch. 11, § 2; 2017, ch. 118, § 2; 
2018, ch. 26, § 2. 

Delayed repeals. — For delayed ce of this Sonne 
see 75-11-3 NMSA 1978. 

The 2018 amendment, effective Fehoiars 28, 2018, 
authorized the Carlsbad brine well remediation author- 
ity to use funds from the Carlsbad brine well remedia- 


remediation; in Subsection A, deleted "There is created", 
after "remediation fund”, added "is created in the state 
treasury", after "shall be used by the", deleted "oil con- 


‘servation division of the energy, minerals and natural 


resources department" and added "Carlsbad brine well re- 
mediation authority", and after "remediate the Carlsbad 
brine well", added "or to acquire property adjacent to the 


tion fund to remediate the Carlsbad brine well or to ac- 


“ Carlsbad brine well as required for its remediation". 
quire property adjacent to the Carlsbad brine well for its 


75-11-3. Termination of agency life; delayed repeal. (Repealed effective 
July 1, 2026.) 


The Carlsbad brine well remediation authority is terminated on July 1, 2025 pursuant to the 
Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. The authority shall continue to operate ‘ac- 
cording to the provisions of Sections 75-11-1 and 75-11-2 NMSA 1978 until July 1, 2026. Effective 
July 1, 2026, Sections 75-11-1 and 75-11-2 NMSA 1978 are repealed. 
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75-11-3 


History: Laws 2017, ch. 11, § 3; 2017, ch. 118, § 3; 
2018, ch. 26, § 3. 

The 2018 amendment, effective February 28, 2018, 
changed the termination, operation and repeal dates for 
the Carlsbad brine well remediation authority; in the 
first sentence, after "remediation", deleted "advisory", and 


CARLSBAD BRINE WELL REMEDIATION AUTHORITY 
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75-11-3 


after "July 1", changed "2029" to "2025"; in the second 
sentence, deleted "advisory", changed "this act" to "Sec- 
tions 75-11-1 and 75-11-2 NMSA 1978", and after "July 1", 
changed "2030" to "2026"; and in the third sentence, after 
"July 1", changed "2030" to "2026", and changed "this act 
is" to "Sections 75-11-1 and 75-11-2 NMSA 1978 are". 
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CHAPTER 76 
Agriculture 


Art. 
1. Department of Agriculture, 76-1-1 to 76-1-5 
2. Agricultural Extension Service, 76-2-1 to 76-2-12 
3. County Board of Horticultural‘Commissioners, 76-3-1 to 76-3-14 
4, Pesticide Control, 76-4-1 to 76-4-39 
5. Insect Pests and Plant Diseases, 76-5-1 to 76-5-28 
6. Pest Control, 76-6-1 to 76-6-16 
6A. Cotton Boll Weevil Control, 76-6A-1 to 76-6A-16 
6B. Pink Bollworm Control, 76-6B-1 to 76-6B-12 
7. Noxious Weed Control, 76-7-1 to 76-7-30 
7A. Harmful Plants, 76-7A-1 to 76-7A-11 
7B. Rangeland Protection, 76-7B-1 to 76-7B:7 «: 
7C. Range Management Plans, 76-7C-1 
7D. Noxious Weed Management, 76-7D-1 to 76-7D-6 © 
8. Protection of Native New Mexico Plants, 76-8-1 to 76-8-4 
9. Bees, 76-9-1 to 76-9-13 
10. Seeds, 76-10-1 to 76-10-22 
11. Fertilizers, 76-11-1 to 76-11-20 
12. Cooperative Marketing Associations, 76-12-1 to 76-12-23 
13. Processors of Agricultural Products, Repealed 
14. Cotton Ginning and Handling, Repealed 
15. Fruit and Vegetable Standards, 76-15-1 to 76-15-22 
16. Pecans, 76-16-1 to 76-16-9 
17. Peanuts, Repealed 
18. Cotton Districts, 76- 18-1 to 76-18-9 
19. Commercial Feeds, Repealed 
19A. Commercial Feed, 76-19A-1 to 76-19A-17 
20. Agricultural Market Development, 76-20-1 to 76-20-5 
21. Agricultural Commodity Commissions, 76-21-1 to 76-21-22 
21A. Organic Production, 76-21A-1 to 76-21A-5 
22. Organic Commodities, Repealed 
23. Apple Commission, Repealed 
24, Hemp Manufacturing, 76-24-1 to 76-24- 10 
25. Healthy Soil, 76-25-1 to 76-25-5 
26. New Mexico Agricultural Workforce Development pingradl, 76-26-1 to 76- 26-3 


ARTICLE 1 
Department of Dee ee 


Sec. | | sae 


76-1-1. Creation of the New Mexico department of agri- 76-1-4, Agricultural building repair and maintenance 
culture under the control of the board of ‘fund; agricultural facilities. 
regents of New Mexico state university. 76-1-5. Veterinary student interns. 


76-1-2. Powers and authority of board of regents. 
76-1-3. Director of New Mexico department of agricul- 
ture; salary; duties. 
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76-1-1 AGRICULTURE 76-1-2 


76-1-1. Creation of the New Mexico department of agriculture under 
the control of the board of regents of New Mexico state 
university. 


The New Mexico department of agriculture is created under the control of the board of regents 
of New Mexico state university. 


History: 1953 Comp., § 45-26-1, enacted by Laws Apple Commission Act, Chapter 76, ‘Article 23 NMSA 


1974, ch. 35, § 1. 1978. The'use of such assets isis be used to promote New 
Cross references. — For department of agriculture Mexico apples. 
being under control of board of regents, see N.M. Const., : 
art. XV, § 1. ANNOTATIONS 
Temporary provisions. — Laws 2001, ch. 23, § land © Am. Jur, 2d, A.L.R. and C.J.S. references, —'3 Am. 
Laws 2001, ch. 36, § 1, effective June 15, 2001, provided Jur. 2d Agriculture § 20. 
for the transfer of all assets and obligations of the New Constitutionality and: construction of aes Ternieid 
Mexico apple commission to the New Mexico department __—_ jaws 92 ALR. 768. 
of agriculture following the repeal of the New Mexico 3 C. JS. Agriculture § 15. 


76-1-2. Powers and authority of board of regents. | 


In addition to all other powers and authority that the board of regents of New WPERER state uni- 
versity may have in other areas, the board of regents of New, Mexico state university, relative to 
the New Mexico department of agriculture, has power and authority to: 

A. administer and enforce all laws of this state over which the board of reae or its agents 
have been granted jurisdiction and authority; 

B. adopt rules of procedure for the adoption-of regulations; 

C. adopt, and file in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], 
regulations as may be necessary to carry out its duties; 

D. administer or enforce, through the New Mexico.department. of agreuliare. all regulations 
adopted by the board of regents; 

E. cooperate and enter into contracts or agreements with local, state and federal pmo. 
agencies or with any other person to assist the carrying out of the duties of the New Mexico de- 
partment of agriculture; 

F. employ and fix the salaries of employees of the New Mexico department of agriculture; 

G. institute legal proceedings in any court of this state, of any other state or of the United 
States; 

H. certify to the appropriate district attorney or.to the attorney general of New Mexico any vio- 
lation of the provisions of law or any rules and regulations administered and enforced by it, when 
necessary to carry out its duties; 

I. accept and administer on behalf of the New Mexico Loa aent of agriculture such ree 
subsidies, donations, allotments or bequests as may be offered to the state by the federal govern- 
ment or,any department thereof or by any public or private foundation or individuals; 

J. accept and administer funds or other assets for the New Mexico department of agriculture; 

K. make and perform or direct the performance ot such inspections and analyses as are neces- 
sary to carry out its duties; 

L. issue or direct the issuance gi such jicenges, at and other documents as are necessary 
to carry out its duties; 

M. authorize the New Mexico epee of agriculture to establish and publish a schedule 
of fees and collect those fees to recover the cost of services performed at the request of a person 
or firm. Fees imposed shall be just and equitable and shall not exceed the department's cost for 
performing the service; 

N. authorize the New Mexico department of agriculture to enter onto public or private prop- 
erty after notice of inspection to collect physical or documentary samples and to review records 
and documents to verify compliance with the federal FDA Food Safety Modernization Act; and 

O. do all other things necessary as permitted by statute to carry out its duties. 
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76-1-3 . DEPARTMENT OF AGRICULTURE 76-1-5 


History: 1953 Comp., § 45-26-2, enacted by Laws _' The 1991 amendment, effective June 14, 1991, made 
1974, ch. 35, § 2; 1991, ch. 182, § 1; 2017, ch. 105, § 1. minor stylistic changes in the introductory paragraph and 

Cross references. — For administration of Fertilizer ‘Subsection A, added Subsection M, made a related sty- 
Act by board of regents through agriculture’ department, listic change, and redesignated former Subsection M as 
see 76-11-2 NMSA 1978. Subsection N. 

For administration and enforcement of agricultural and 
horticultural laws by board, see 21-8-8 NMSA 1978. ANNOTATIONS 


The 2017 amendment, effective June 16, 2017, autho- 


rized inspections by the New Mexico department of agri- grant the department or the county farm and livestock bu- 
culture for compliance with food safety laws; and added a reaus authority to regulate the treatment of wild horses. 
new Subsection N and redesignated the succeeding sub- 1994 Op. Att'y Gen. No. 94-06 

section accordingly. : f 


Authority over wild horses. — This chapter does not 


Law reviews. — For article, "Farmland Preservation 
Policy and Programs," see 24 Nat. Resources J. 592 (1984), 


76-1-3. Director of New Mexico department of amragultunes salary; 
duties. : f ; 


In order to execute its functions, the board of regents of New Mexico state university shall ap- 
point and fix the salary of a full-time director of the New Mexico department of agriculture. The 
director shall administer, execute and implement the directives and policy decisions of the said 
board of regents and its agents and shall serve as a representative of agriculture on the executive 
cabinet, as provided in the Executive Reorganization ‘Act [9-1-1 through 9-1-10 NMSA 1978]. The 
ok gle shall serve at the Ne hdd of the said board of regents. 


ae) 


History! 1953 dinligh § 45-26-3, enacted by Laws Severability. — Laws 1974, ch. 35, § 4, provided for the 
1974, ch. 35, § 3; 1977, ch, 256, § 2. severability of the act if any part or application thereof is 
Cross reforeucck: — For duties under Cotton District held invalid, 


Act, see '76-18-4 NMSA 1978. : 
For ‘duties and powers concerning weights and mea- ANNOTATIONS 


sures, see 57-17-7 and 57-17-8 NMSA 1978. ) Am, Jur. 2d, AR. and C.J.S. references, — 3 C.J.8. 
j ' eae § 20. 


76-1-4. Rerteuleieal building repair and maintenance fund; agricultural 
facilities. 


The board of regents of New Mexico state university shall establish an "agricultural building 
repair and maintenance fund" to provide for repairs and maintenance atthe agricultural experi- 
ment stations, agriculture science centers ‘and other agriculture-related facilities of the university 
or the New Mexico department of agriculture that are located off-campus or outside the boundar- 
ies used for expenditures from other university building repair and maintenance funds. Money 
appropriated to the agricultural building repair and maintenance fund shall not be used for any 
other purpose. 


History: Laws 2004, cin 6, 8 1. oc & ayy ry IV, §. 23, was effective May 19, 2004, 90 ri after adjourn- 
Effective dates. — Laws 2004, ch. 6 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


76-1-5. Veterinary student interns. 


The New Mexico department of agriculture may enter into agreements with schools of veteri- 
nary medicine in other states to allow students to intern with New Mexico veterinary clinics and 
practices.as part of the students' degree program. The department shall coordinate the program 
with New Mexico veterinarians and shall encourage veterinarians to participate in the program. 


History: Laws 2019, ch. 257,81. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 257 mrad no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const, art. ! ber 3 
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76-2-1 AGRICULTURE | 76-2-2 


ARTICLE 2 


Agricultural Extension Service 


Sec. Sec. 

2-1. Matching federal allotment to state. 76-2-8. County agents; selection; supervision; duties. 

2-2. Disposition of state and federal money. 76-2-9. Agent for two or more counties, 

2-3. Assent to act of congress. 76-2-10. County farm and livestock bureaus. 

-2-4, Cooperative agricultural extension. 76-2-11. Appropriations by county commissioners; accep- 

2-5. Matching county appropriations. tance of gifts. 

2-6. Disposition of state and county appropriations, 76-2-12. County commissioners to aid in eaaeon of farm 

2-7. Cooperation between county and New Mexico and livestock bureau. j 
state university. 


76-2-1. [Matching federal allotment to state.] 


That for the maintenance of the cooperative agricultural extension work provided for in the act 
of congress entitled: "An act to, provide for cooperative agricultural extension. work between the 
agricultural colleges in the several states receiving the benefits of an act of congress approved July 
second, one thousand eight hundred and sixty-two, and all acts supplementary thereto, and the 
United States department of agriculture," approved May.8, 1914, there is hereby permanently ap- 
propriated out of any money in the state treasury, except interest upon the public debt, the sum of 
one dollar [($1.00)] for each dollar allotted annually by the secretary of agriculture as provided in 
said act of congress to the state of New Mexico above the sum of ten thousand dollars [($10,000)| 
regularly appropriated to each state which shall by action of its legislature assent to the pro- 
visions of said act, the said appropriation not to exceed the sum of thirty-four hundred dollars 
[($3,400)] for the fiscal year ending June 30, 1916, and for each year thereafter for seven years, a 
sum exceeding, by not more than three thousand dollars [($3,000)], the sum appropriated for each 
preceding year, after which time the said appropriation shall continue annually in accordance 
with the provisions of said act of congress, such appropriations being required by said act of con- 
gress, in order that the state may obtain the benefit .of the said annual.allotments of money by the 
secretary of agriculture over and above the said sum of ten thousand dollars [($10,000)]. 


History: Laws 1915, ch. 29, § 1; 1941 Comp., § 48- 
101; 1953 Comp., § 45-1-1. 

Bracketed material. — The bracketed material -was 
inserted by the compiler and is not part of the law, 

Compiler's notes. — The specific appropriations in 
this section may be affected by Laws 1917, ch. 109, § 4, 
which provided: "The appropriations herein made or-here- 
tofore made by any legislature of this state, except as to 
unexpended portions carried forward, shall cease and de- 
termine on and after December 1, 1919." Appropriations 
were made each year for the purpose of the work required 
by this section, until the year 1937, when the designa- 
tion in the appropriation act was changed to refer to § 


130-1010, C.S. 1929. This practice was discontinued; in 
1949, Subsequent appropriation acts appropriated a Pap) 
sum for extension work and research activities. ; 

Cross references — For the act of congress of July 2, 
1862, commonly known as the "Morrill Land-Grant Act," 
see 7 U.S.C. §§ 301 to 305, 307 and 308. 

For the act of congress of May 8, 1914, see 7 U.S.C. §§ 
341 to 343, 344 to 346, 347a, 348 and B49. 93 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 22. 
3 C.J.S. Agriculture § 57. 


76-2-2. Disposition of state and federal money. 


The money by this act [76-2-1, 76-2-2 NMSA 1978] appropriated shall be paid to the treasurer of 
the board of regents of New Mexico state university upon the warrant of the secretary of finance 
and administration to be drawn on the request, in writing, of said board and the said treasurer of 
said board is hereby authorized to receive the moneys payable under the provisions of Section 4 
of the said act of congress by the secretary of the treasury upon the warrant of the United States 
secretary of agriculture, out of the treasury of the United States. 


Cross references. — For county agricultural and 
home economics extension fund, see 76-2-4 NMSA 1978. 


History: Laws 1915, ch. 29, § 2; 1941 Comp., § 48- 
102; 1958 Comp., § 45-1-2; Laws 1977, ch. 247, § 152. 
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76-2-3 AGRICULTURAL EXTENSION SERVICE 76-2-5 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 24. 
3 C.J.S. Agriculture § 10. 


For disposition of state and county appropriations, see 
76-2-6 NMSA 1978. 

For the act of congress referred to in this section, the act 
of congress of May 8, 1914, Section 4, see '7 U.S.C. § 344. 


76-2-3. [Assent to act of congress. ] 


That pursuant to and in accordance with the provisions of the act of congress entitled, "An act to 
provide for the further development of agricultural extension work between the agricultural col- 
leges in the several states receiving the benefits of the act entitled, 'An act donating public lands 
to the several states and territories which may provide colleges for the benefit of agriculture and 
the mechanic arts,' approved July 2, 1862, and all acts supplementary thereto, and the United 
States department of agriculture," Aprhiowed May 22, 1928, and commonly known as the "Capper- 
Ketcham Act," the assent of the legislature of the state of New Mexico shall be and hereby is given 
to the provisions and requirements of said act, and the regents of the agricultural college of New 
Mexico [New Mexico state university] are hereby authorized and empowered to receive the grants 
of money appropriated under said act, and to organize and conduct agricultural extension work 
which shall be carried on by and in connection with said agricultural college, and to direct the 
expenditure of such grants of money appropriated under the aforesaid act, in Gfcortlaness' with the 
terms and conditions as expressed in said act. 


History: Laws 1929, ch. 115, § 1; C.S. 1929, § 130- 
1010; 1941 Comp., § 48-103; 1953 Comp., § 45-1-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The name of the agricultural college of New Mexico, 
i.e., the New Mexico college of agriculture and mechanic 
arts, was changed to New Mexico state university by N.M. 


Const., art. XII, § 11, as repealed and reenacted Novem- 
ber 8, 1960. 

Cross references. — For the act of congress of July 2, 
1862, commonly known as the "Morrill Land-Grant Act, " 
see 7 USC. 8§ 301 to 305, 307 and 308. 

The act of May 22, 1928, was repealed by act of June 26, 
1953, ch. 157. For present law, see 7 U.S.C. $§ 390 to 390), 


76-2-4. Cooperative agricultural extension. 


For the purpose of extending cooperative agricultural extension work provided for by the act 
of congress, entitled "An act to provide for cooperative agricultural extension work between agri- 
cultural colleges in the several states receiving the benefits of an act of congress approved July 2, 
1862, and all acts supplemental thereto, and the United States department of agriculture," ap- 
proved May 8, 1914, in any county employing a county agent under the terms of said acts, the 
board of county commissioners is authorized, upon petition of at least one hundred bona fide tax- 
payers within the county, to provide and appropriate such funds as are necessary for maintenance 
of cooperative extension work in agriculture and home economics within the county. 


History: Laws 1917 (S.S.), ch. 1, § 1; 1941 Comp., § 
48-104; 1953 Comp., § 45-1-4; Laws 1973, ch. 4, § 15; 
1973, ch. 258, § 144. 

Compiler's notes. — Laws 1973, ch. 4, § 20, provided 
that any balance remaining in an agricultural extension 
fund (county agricultural agent fund) as of June 30, 1973, 


Cross references. — For the act of congress of July 2, 
1862, commonly known as the "Morrill Land-Grant Act," 
see 7 U.S.C. 8§ 301 to 305, 307 and 308. 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 


be transferred to the county general fund. Jur. 2d Agriculture § 22. 


3 C.J.S. Agriculture-§ 59. 


76-2-5. Matching county appropriations. 


For each dollar so provided by said county there is hereby appropriated the sum of one dollar 
($1.00) to be paid out of any funds in the state treasury except money set aside for the payment 
of interest or sinking fund on the public debt, and the secretary of finance and administration is 
hereby authorized and directed to draw his warrant for the payment of moneys so allotted to any 
such county upon the certificate of the board of county commissioners of such county, counter- 
signed by the extension director of New Mexico state university, certifying that a stated amount of 
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money has been so provided by said county and that an agreement has been entered into between 
such county and said college for such cooperative extension work; provided, however, that in no 
case shall the total amount’so allotted to any one county by the state exceed the sum of two thou- 
sand dollars ($2,000) during any one year. 


History: Laws 1917 (S.S.), ch. 1, § 2; 1941 Comp., . ANNOTATIONS... 
feet guineas lilting tac ACD CL AN Am, Jur. 2d, A.L.R. and C. JS. references. — 3 Am. 


Jur, 2d Aricnltarhs § 22. 
3 C.J.S. Agriculture §57.:, «, 


76-2-6. Dispdsition of state and county appropriations. 


All funds appropriated by Sections 76-2-4 through 76-2-9.NMSA 1978 and by the board of} contt? 
commissioners under authority of Section 76-2-4 NMSA 1978, shall be paid over to the treasurer 
of the board of regents of New Mexico’state university upon warrant drawn by the secretary of 
finance and:administration, as to state funds, and by the county treasurer as to county funds, and 
shall be expended under the supervision of the extension service of said university solely for the 
purposes contemplated by this act [76-2-4 through 76-2-9 NMSA 1978], and the treasurer of the 
board of regents of New Mexico state university shall file with the secretary of finance and admin- 
istration copies of all vouchers covering the expenditure of all such moneys appropriated by the 
state. 


History: Laws 1917 (S.S.), ch. 1, § 3; 1941 Comp., 
§ 48-106; 1953 Comp., § 45-1-6; Laws 1977, ch. 247, § 
154. 


76-2-7. [Cooperation between county and New Mexico state university. | 


Every such agreement made relating to county demonstration work in agriculture and home 
economics shall continue in force until the board of county commissioners, or the New Mexico 
college of agriculture and mechanic arts [New Mexico state university], shall terminate the agree- 
ment by notice to the other party or parties, such notice to be’in writing delivered at least three 
months prior to the time fixed for termination of the agreement, and at the expiration of such 
period of three months; the cooperative relationship between said parties shall cease, unless oth- 
erwise agreed sip between the several parties. 


History: Laws 1917 (SS), ch. 1, § 4; 1941 Comp., § The name of the agricultural college of New Mexico, 


48-107; 1953 Comp., § 45-1-7. ie., the New Mexico college of agriculture and mechanic 

Bracketed material. — The bracketed material was arts, was changed to New Mexico state university by N.M. 

inserted by the compiler and is not part of the law. Const., art, XII, § 11, as repealed and reenacted Novem- 
ber 8, 1960. 


76-2-8. [County agents; selection; supervision; duties. | 


The county agents to be appointed in pursuance of this act [76-2-4 through 76-2-9 NMSA: 1978], 
shall be selected by the extension service of the New Mexico college of agriculture and mechanic 
arts [New Mexico state university] and a committee appointed by the boards of county commis- 
sioners of the respective counties from nominations made by the extension service of said college. 
The said county agents shall work under the direction of the extension service of said college and 
shall devote their entire time to the discharge of their duties under this act, It shall be their duty 
to demonstrate as far as possible the improved agricultural and home economics practices and 
systems of farming and homemaking, so far as the same may be applicable to local conditions, 
which have been developed by the investigations of the United States department of agriculture 
and the agricultural colleges and the experiment: stations; to aid in the organization and direction 
of agricultural work and homemaking i in the several counties; to cooperate with agricultural and 
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76-2-10 


home economics clubs and other associations and organizations having for their object the better- 


ment of agniculbune and home aoe rural conditions. 


History: Laws 1917 (S.S.), ch. 1 § 5; 1941 Coutts: § 
48-108; 1953 Comp., § 45-1-8, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The name of the agricultural college of New Mexico, 
ie., the New Mexico college of agriculture and mechanic 
arts, was changed to New Mexico state university by N.M. 


Goiatn wait XII, § 11, as apienpeat and reenacted Novem- 
ber 8, 1960, 


ANNOTATIONS 


’ County appropriations optional. — Although coun- 
ties are authorized to appropriate for county agricultural 
agents, it is optional. 1917-18 Op. Att'y Gen. No. 17-2008, 


76-2-9. [Agent for two or more counties. | 


In order to obtain the advantages or to increase the benefits to be derived from the provisions 
of this act ['76-2-4 through 76-2-9 NMSA 1978] any two or more contiguous counties may, subject 
to the approval of the extension service of the New Mexico college of agriculture and mechanic 
arts [New Mexico state university], unite in the employment of a county agent or agents under 
an agreement between the board of county commissioners of each of said counties and the exten- 
sion service of said college, which agreement shall fix the amount of money to be provided by each 
county, in which case the funds to be provided by the state, in. accordance with the provisions of 
Section two [76-2-5 NMSA 1978] hereof, shall be available, and shall be paid to the treasurer of 
said board of regents upon the certificates of said boards of county commissioners, countersigned 
by said extension director, stating the amounts of monies so provided by said counties, and that 
such agreement has been executed. 


History: Laws 1917 (S.S.), ch. 1, § 6; 1941 Comp.,, § 
48-109; 1953 Comp., § 45-1-9. 


Bracketed material.'— The bracketed material was. ’ 


inserted by the compiler and is not part of the law. 


The name of the agricultural college of New Mexico, _ 


i.e., the New Mexico college of agriculture and mechanic 
arts, was changed to New Mexico state university by N.M. 


Compiler's notes. — Laws 1917 (S.S.), ch. 1, § 7, read: 
"Because a state of war exists between the United States 
of America’ and the Imperial German’ Government and it 
is necessary for the successful prosecution of such war 
that, the production and conservation of foods be promoted 
and encouraged, it is hereby declared that this act is nec- 
essary to provide for the public defense." 


Const., art. XII, § 11, as repealed and reenacted Novem- 
ber 8, 1960. 


76-2-10. County farm and livestock bureaus. 


A. For the purpose of further extending the cooperative work provided in Sections 76-2-1 and 
76-2-2 NMSA 1978 and the work provided in Sections 76-2-4 through 76-2-9 NMSA 1978, there 
may be created in ae peed a public corporation lag as the ery farm and livestock bu- 
reau. 

B. Whenever any number of bona fide farmers os stockmen comprising rib less than. five 
percent of the total number of farmers and stockmen within any county, as determined by the 
last United States decennial census, desire to form an organization for doing extension work in 
agriculture, home economics and marketing and have held a meeting at which the organization 
is approved by a majority of those present, application may be made to the secretary of state for 
incorporation as a nonprofit’ corporation or association under the provisions of the Nonprofit Cor- 
poration Act [Chapter 53, Article 8 NMSA 1978]. When such corporation or association has been 
effected, it shall be recognized as the official body within the county for carrying on extension work 
in agriculture and home economics in cooperation with New Mexico state university. When its 
charter has been issued, the corporation may make regulations and bylaws for its government and 
the carrying on of its work, not inconsistent with the provisions of this section and Sections 76-2- 
11 and 76-2-12 NMSA 1978. 

‘C. Any county farm and livestock bureau or other county organization that is now doing exten- 
sion work in agriculture and home economics in cooperation with New Mexico state university 
may be incorporated by furnishing satisfactory evidence of compliance with this section to the 
secretary of state; provided that only one such corporation may be formed in any county. 
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History: Laws 1919,ch. 74, § 1; C.S. 1929, § 3-201; 
1941 Comp., § 48-110; 1953 Comp., § 45-1-10; Laws 
1959, ch. 240, § 1; 1975, ch. 217, § 96; 2013, ch. 75, § 48. 

The 2013 amendment, effective July 1, 2013, required 
that applications for incorporation of a nonprofit corpora- 
tion by farmers and stockmen be filed with the secretary 
of state; in Subsection B, in the first sentence, after "ap- 
plication may be made to the", deleted "state corporation 
commission" and added "secretary of state"; and in Sub- 
section C, after "with this section to the", deleted "state 
corporation commission" and added "secretary of state”. 


AGRICULTURE 76-3-1 


ANNOTATIONS 


Authority over wild horses. — This chapter does not 
grant the department or the county farm and livestock bu- 
reaus authority to regulate the treatment of wild horses. 
1994 Op. Att'y Gen. No. 94-06. 

Law reviews. — For article, "Farmland Bteseerae 
tion Policy and: Programs," see 24 Nat, Resources J. 592 
(1984), 


76-2-11. [Appropriations by county commissioners; acceptance of gifts. ] 


The county commissioners may make appropriations for the support of the county farm and 
livestock bureau and said bureau shall be authorized to accept. same and at its discretion may 
accept gifts or bequests of funds, real estate or other property to any extent for carrying out the 


provisions of this act [76-2-10 through 76-2-12 NMSA 1978]. 


History: Laws 1919, ch. 74, § 2; C.S. 1929, § 3-202; 
1941 Comp., § 48-111; 1953 Comp., § 45-1-11. 
- Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 3-C.J.S. 


Agriculture § 59. 


76-2-12. [County commissioners to aid in creation of farm and livestock 


bureau. | 


It shall be the duty of boards of county commissioners in the various counties to cooperate with 
the county agricultural agents and other extension representatives in the creation, as far as pos- 
sible in each county, of a farm and livestock bureau whose business it shall be to aid farmers and 
stockmen in every possible way in solving their production and marketing problems, 


History: Laws 1919, ch. 74, § 3; C.S. 1929, § 3-203; 
1941 Comp., § 48-112; 1953 Comp,, § 45-1-12. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 3 


County Board of Horticultural Commissioners — 


76-3-1. Petition for board; appointment, qualifications 
and terms of members. 
76-3-2; County boards of horticultural commissioners; 


powers; inspection; spraying trees; tax 


levy, 
76-3-3. Expense of abatement; lien; recording claim. 
76-3-4. Clerk to record lien; fee. 
76-3-5. Foreclosure; deficiency judgment. 
76-3-6. District attorney's duty. 
76-3-7. District inspectors; quarantine guardian commis- 


Sec. 

76-3-8. Records and reports of board. 

76-3-9. Compensation of members; inspectors, . 

76-3-10. Removal of inspectors; members of board; 
monthly reports. 

76-3-11., Donations and bequests; meetings; lecturers; of- 
ficers of board; bonds. 

76-3-12. Chairman's duties and powers. 

76-3-13: Secretary's duties. 

76-3-14, Treasurer's duties. 


sions; right of entry. 
76-3-1. [Petition for board; appointment, qualifications and terms of 


members. | 


It shall be incumbent upon the county commissioners of each county of New Mexico, on petition 
of ten taxpaying citizens of said county, to select three competent persons, fruit growers or owners 
of orchards, residents of such county, who shall be known as the county board of horticultural com- 
missioners. The board of county commissioners shall fill any vacancy that may occur in said board 
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by death, resignation or otherwise, and appoint one horticultural commissioner each year, or there- 
abouts, one month, or thereabouts, previous ‘to the expiration of the term of office of any member of 
the said county board of horticultural commissioners. Said county board of horticultural commis- 
sioners shall serve for a term of three years from date of appointment, except the commissioners first 
appointed, one of whom shall serve for one year, one of whom for two years and one of whom for three 
years from date of appointment. The commissioners first appointed shall themselves decide by lot or 
otherwise, who shall serve for one year, who shall serve for two years and who shall serve for three 
years, and shall notify the board of easily commissioners of the result of their choice. 


History: Laws 1903, ch, 107, § 1; Code 1915, § 27293. Cross vakéreb cuties For enforcement of statutes re- 


C.S.,1929, § 66-101; 1941 Comp.,, § 48-201; 1953 Comp., lating, to agriculture and horticulture by regents of New 
§ 45-2-1. Mexico state university, see 21-8-8 NMSA 1978. 
Bracketed material. — The bracketed material was My 
inserted by the compiler and is not partiof the law. Sith ANNOTATIONS 
Compiler's notes. — Prior tothe 1915 Code, this.sec-..... . Am, Jur. 2d, A.L.R. and C.w.S. references. — 3:Am 
tion began with the language: "Within twenty days after Jur:2d Agriculture § 20. t 
the passage of'this act. _ 8 CWS. Agriculture §§ 15, 16. 


76-3- 2. County boards of. hortivialtarel commissioners; powers; 
inspection; spraying trees; tax levy. 


_A. It shall be the duty of the board of horticultural commissioners of each county, when it deems 
necessary, to cause an inspection to be made of ‘any orchard, nursery, trees, shrubs, plants, seeds, 
vines, fruit, fruit packing house, storehouse, storeroom, salesroom or other place in its county to 
determine if the orchard, nursery, shrubs, plants, trees, seeds, vines, fruit, fruit packing house, 
storehouse, storeroom, salesroom or other place is infested with any insects, fungus, or plant or 
fruit disease, or the eggs or larvae thereof, which is deemed injurious: to fruit or horticultural 
plants. If, from an inspection of the orchard, nursery, trees, shrubs, plants, seeds, vines, fruit, fruit 
packing house, storehouse, storeroom, salesroom or other place in the county, any insects, fungus 
growth or other pests, or the eggs or larvae thereof, are found to exist; the inspector appointed 
by the board of horticultural commissioners shall serve written notice on the owner or person in 
charge of the premises on which the insects, fungus growth or other insect pests, or eggs or larvae 
thereof, are found to exist, that the same are infested with insects, fungus growth or other pests, or 
the eggs or larvae thereof, and shall require the owner or person in charge of the premises to dis-. 
infect by proper spray or.other treatment the orchard, trees, nursery, shrubs, plants, seeds, vines, 
fruit, fruit: packing house, storehouse, storeroom, salesroom or other place found to be infested 
with insects, fungus growth or other pests, which are injurious to horticultural plants or the fruit 
therefrom, for the eradication of the insects, fungus growth or other pests, or the eggs or larvae 
thereof. It is the duty of the owner or person in charge of any premises found to be infested: with 
insects, fungus growth or other pests, to,eradicate by proper spraying or other proper treatment 
the insects, fungus growth or other pests injurious to horticultural plants, or the eggs or larvae 
thereof. The neglect, failure or refusal of the owner or person in charge of any premises found in- 
fested with insects, fungus growth or other pests injurious to horticultural plants or fruit, or the 
eggs or larvae thereof, to take proper measures for the eradication of the pests within the time 
specified in the notice from the inspector shall cause him to be deemed guilty of a misdemeanor 
and he shall be punished by fine of not less than five dollars ($5.00) and not more than fifty dol- 
lars ($50.00) for each offense, and each day the insects, fungus growth or other pests injurious to 
horticultural plants or the fruit.therefrom, or the eggs or larvae thereof, are not eradicated from 
the premises on which they are found shall constitute a separate offense. 

-B. If after the inspector has served notice upon the owner or personin charge‘of any premises 
on which are situate any orchard, nursery, trees, shrubs, plants, seeds, vines, fruit, fruit packing 
house, salesroom, storeroom,'storehouse or other place where fruit*or plants are stored or handled 
that the premises are infested with insects, fungus disease or other pests which are injurious to: 
horticultural plants or the fruit therefrom, or the eggs or larvae thereof, and'the owner or person 
in charge of the premises: neglects, fails or refuses to eradicate the insects, fungus, disease or 
other pests, or the eggs or larvae thereof, within the time specified in the notice, then the board 
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of horticultural commissioners of the county in which the premises are situated shall cause the 
inspector to eradicate from the premises the insects, fungus disease or other pests injurious to hor- 
ticultural plants or the fruit therefrom, or the eggs or larvae thereof, either by spraying or other 
proper treatment. In the event the pests cannot be eradicated by spraying or other proper treat- 
ment; or the spread of the insects, fungus disease or other pests, or the eggs or the larvae thereof, 
cannot be prevented from spreading to other premises on which are growing or'situate horticul- 
tural plants or the fruit therefrom, then it shall be the duty of the board of horticultural com- 
missioners to cause all orchards, nurseries, trees, shrubs; vines, plants, seeds, fruit, storehouses, 
storerooms, salesrooms, fruit packing houses or other objects or things which are infested with 
insects, fungus disease or pests, or the eggs or larvae thereof, to be so destroyed, either in whole 
or in part, as to eradicate the insects, fungus disease or other pests, or the eggs or larvae thereof. 
The expense of spraying or treatment for the eradication of the insects, fungus disease or other 
pests, or the eggs or larvae thereof, or of destroying, in whole or in part, any orchard, trees, shrubs, 
plants, vines, seeds, nursery, salesroom, packingroom, fruit or other thing infested with the pests, 
to eradicate or prevent the spread of the pests to other premises shall be a lien upon the land on 
which the same are situate, and foreclosed as provided in Section 76-3-5 NMSA 1978. When it is 
necessary for the board of horticultural commissioners to cause spraying to be done or orchards, 
trees or other objects to be destroyed as provided in this section, the board of county commission- 
ers shall pay the costs out of the general funds of the.county and repay those costs to the general 
funds of the county from the money received from the foreclosure of the lien. 

C. The:inspectors appointed by any county board of horticultural commissioners shall receive 
compensation for services performed by them under orders of the board at a per' diem rate to be 
fixed from time to time by the county board of horticultural commissioners, and the county com- 
missioners shall allow and pay the compensation out of the horticultural commission fund upon 
vouchers signed by the chairman of the board. For the purpose of providing funds for the payment 
of the inspectors and other necessary expenses incurred by the board, the county commissioners 
of every county where there is a county board of horticultural commissioners appointed as pro- 
vided by law are authorized and directed to levy a special tax not exceeding five dollars ($5.00), 
or any lower amount required by operation of the rate limitation provisions of Section 7-37-7.1 
NMSA 1978 upon the special tax authorized by this subsection, upon each one thousand dollars 
($1,000) of net taxable value, as that term is defined in the Property Tax Code [Articles 35 to 38 of 
Chapter 7 NMSA 1978], of all orchard lands and lands used for nurseries within the county, which 
tax shall be levied, assessed and collected as other taxes in the county, and the proceeds shall be 
credited to the horticultural commission fund of the county. All money collected by enforcement 
of the liens provided for in Sections 76-3-1 Perounngy 76-3-14 NMSA 1978 shall be credited to the 
horticultural fund. 


History: Laws 1903, ch. 107, § 2; 1909, ch. 69, $1; ANNOTATIONS 


1912, ch. 59, § 1; Code 1915, § 2730; C.S..1929, § 66- 102; 
Laws 1931, ch. 116, § 1; 1941 Comp., § 48-202; 1953 
Comp., § 45-2-2; Laws 1986, ch. 32, § 40. 

Cross references. — For insect pests and plant dis- 
eases, see 76-5-11 to 76-5-28 NMSA 1978. 

Compiler's notes. — The first sentence of the 1903 
act, except for its proviso, and the entire 1912 act were 
used by the compilers of the 1915 Code. The 1931 act en- 
acted the section in its present form. 


Power to condemn orchards having peach mo- 
saic. — Where peach mosaic, which has infected orchards, 


. cannot be controlled by spraying or other treatment, the 


board of horticultural commissioners has power to con- 
demn the orchards. 1947-48 Op. Att'y Gen. No. 48-5165. 
» Am. Jur, 2d, A.L.R.: and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture §§ 42, 46, 49 to 51. 

3 C.J.S. Agriculture §§ 85, 91. 


76-3-3. [Expense of abatement; lien; recording claim.] 


The expense incurred by the county board of horticultural commissioners in abating the nui- 
sance aforesaid shall become alien upon the land where such orchards, nurseries, trees or articles 
are. situated and upon such nurseries,.orchards, trees or articles and the said county board of hor- 
ticultural commissioners within ten days after the completion of the work necessary to abate said 
nuisance as set out, shall file for record, with the county clerk of the county in which said land, 
nurseries, orchards, trees or articles are situated, a statement of the expense and amount thereof, 
the name of the owner or reputed owner of the land, nurseries, orchards, trees or articles, and a 
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description of the land, nurseries, orchards, trees or articles to be charged with the lien, sufficient 
for identification, which claim must be verified by the oath of the officer or representative of the 
county board of horticultural commissioners under whose direction or supervision the work neces- 
sary to the abatement of said nuisance was done. 


History: Laws 1909, ch. 69, § 2; Code 1915, § 2731; 
C.S. 1929, § 66-103; 1941 Comp., § 48-203; 1953 Comp., 
§ 45-2-3. 


76-3-4. [Clerk to record lien; fee. ] 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


The clerk must record the claim of lien in the book kept by him for the recording of liens gener- 
ally, and his fee for recording same shall be included in and be a part of the said lien. 


History: Laws 1909, ch. 69, §' 3; Code 1915, § 2732; 
C.S. 1929, § 66-104; 1941 Comp., § 48-204; 1953 Comp, 
§ 45-2-4, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


76-3-5. Foreclosure; deficiency judgment. 


If said lien is not discharged and paid within sixty days from the date of its filing with the 
county clerk, the county board of horticultural commissioners shall in its official capacity and 
name institute suit in the district court for the foreclosure of said lien, and the procedure therefor 
shall be the same as is provided by law for the foreclosure of a materialman's or mechanic's lien on 
real estate, and if said property does not bring enough to satisfy said lien claim, a deficiency judg- 
ment shall be had against the defendant, upon which execution shall issue. The lien claim herein 
provided for shall take priority over any mortgage, attachment, other lien or other claim against 


the premises against which such lien is filed. 


History: Laws 1909, ch. 69, § 4; Code 1915, § 2733; | 


C.S. 1929, § 66-105; Laws 1981, ch. 116, § 2; 1941 
Comp., § 48-205; 1953 Comp., § 45-2-5. 


76-3-6. [District attorney's duty. ] 


Cross references. — For materialmen's and mechan- 
ics' liens generally, see 48-2-1 NMSA 1978 et seq. 


The district attorney shall represent the county board of horticultural commissioners in suits 
for the foreclosure of liens as provided in the preceding sections [76-3-1 through 76-3-5 NMSA 


1978] of this chapter. 


History: Laws 1909, ch, 69, § 5; Code 1915, § 2734; 
C.S. 1929, § 66-106; 1941 Comp., § 48-206; 1953 Comp., 
§ 45-2-6. 

-Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's’ notes. — The compilers of the 1915 Code 


chapter" for "as above provided" and deleted "and shall 
receive a fee for his services of ten per cent of the amount 
received in said suits to be taxed as costs in said suits" at 
the end of the section. 

The words "this chapter" refer to Chapter 54 of the 1915 
Code, the provisions of which are presently compiled as 


substituted "as provided in the preceding sections of this 76-3-1 to 76-3-14 and 76-5-1 NMSA 1978, 


76-3-7. [District inspectors; quarantine guardian commissions; right of 
entry. | 


The said county board of horticultural commissioners shall have power to divide the county into 
districts and to appoint a local inspector for each of said districts. The board of county commis- 
sioners of each county shall issue commissions as quarantine guardians to the members of said 
county board of horticultural commissioners, and to the local inspectors thereof. The said quaran- 
tine guardians, local inspectors or members of said county boards of horticultural commissioners 
shall have the authority to enter into any orchard, nursery or place or places where trees or plants 


1055 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-3-8 AGRICULTURE 76-3-10 


are kept and offered for sale, or otherwise, or any house, atterionl salesroom, depot or many! other 
such place in their jurisdiction, to inspect the same, or any part thereof. 


act va 


History: Laws 1903, ch. 107, § 6 [3]; Code 1915, § section indicates the original section number of the 1903 
2735; C.S. 1929, § 66-107; 1941 Comp., § 48-207; 1953 act. 
Com » § 45-2-7, 
Bracketed 4 material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am, 
Compiler's notes, — Laws 1909, ch. 69, § 6, renum- Jur, 2d Agriculture §§ 42, 44, 45. ; 
bered Laws 1903, ch. 107, §§ 3 to 10 as 8§ 6 to 18 of the 8.8. Agriculture §§ 85, 89. 


latter act. The bracketed number in the history line of this 


76-3-8. [Records and reports of board.] 


It shall be the duty of said county board of horticultural commissioners to keep a record of their 
official doings, and to make a report to the board of county. commissioners on or before the first 
day of October of each year, of the condition of the fruit interests in their several districts, what is 
being done to eradicate insect pests, also to the disinfecting and as to quarantine against insects, 
pests and diseases, and as to carrying out all laws relative to the greatest good of the fruit interest. 
Said board of county commissioners shall incorporate so much of said report as may. be of general 
interest in their annual report which they shall make to the governor of the state on or m Deron the 
first day of December of each year. 


History: Laws 1908, ch. 107, § 7.[4]; Code 1915, § Compiler's notes. — Laws 1909, ch. 69, § 6, renum- 


2736; C.S. 1929, § 66-108; 1941 Comp,, § 48-208; 1953 bered Laws 1903, ch. 107,.8§ 3 to 10 as §§ 6 to 13 of the 
Comp., § 45-2-8. . latter act. The bracketed number in the history line of this 
Bracketed material. — The bracketed material was section indicates the original section number of the 1903 


inserted by the compiler and is not part.of the law. act. 


76-3-9. [Compensation of members; inspectors. | 


Each member of the county board of horticultural commissioners, and each local inspector, shall 
be paid for each day actually engaged in the performance of his duties under this chapter, payable 
out of the county treasury of his county, such compensation as shall be determined by resolution of 
the board of county commissioners of the county, before entering into the discharge of his. or their 
duties. 


History: Laws 1903, ch. 107, §.8 [5]; Code 1915, § latter act. The bracketed number in the history line of this 
2737; C.S. 1929, § 66-109; 1941 Comp., § 48-209; 1953 section indicates the original section number of the 1903 
Comp., § 45-2-9. act. 

Bracketed material. — The bracketed material was The words "this chapter" were substituted by the com- 
inserted by the compiler and is not part of the law. pilers of the 1915 Code for "this act" and refer to Chap- 

Compiler's notes. — Laws 1909, ch. 69, § 6, renum- ter 54 of the 1915 Code compiled herein as “76-3-1 to 76-3- 


bered Laws 1903, ch. 107, §§ 3 to 10 as §§ 6 to 13 of the 14 and 76-5-1 NMSA 1978. 


76-3-10. [Removal of inspectors; members of board; monthly reports.] 


Said county board of horticultural commissioners shall have power to remove any local inspec- 
tor who shall fail to perform the duties of his office. If any member of the county board of horti- 
cultural commissioners shall fail to perform the duties of his office, as required by this chapter, he 
may be removed from office by the board of county commissioners, and the vacancy thus formed 
may be filled by appointment by said board of county commissioners. In addition to the annual 
report required by Section 76-3-8 NMSA 1978, the county board of horticulture [horticultural] 
commissioners shall make a monthly report of their doings to the board of county commissioners 
and the board of county commissioners may withhold warrant for their salary or compensation of 
said members and inspectors thereof until such time as said report i is made. 
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History: Laws 19038, ch. 107, § 9 [6]; Code 1915, § The words "this chapter" were substituted by the com- 
2738; C.S. 1929, § 66-110; 1941 Comp., § 48-210; 1953 pilers of the 1915 Code for "this act" and refer to Chap- 
Comp., § 45-2-10. ter 54 of the 1915 Code compiled herein as 76-3-1 to 76-3- 

‘Bracketed material. — The bracketed matérial was 14 and 76-5-1 NMSA 1978. 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1909, ch. 69, § 6, renum- ANNOTATIONS 
bered Laws 1903,ch. 107, $§ 3 to 10 as §§ 6 to 13 of the lat- Am. Jur. 2d, A.L.R. and C.J.S. references. —3 C.J.S. 


ter act. The bracketed number i in the history line of this sec- 


Agricul A 
‘tion indicates the original section number of the 1903 act. grigulture $17. 


76-3-11. [Donations and bequests; meetings; lecturers; offcars of board; 
bonds. | 


The county board of horticultural commissioners may receive, manage, use and hold donations 
and bequests for promoting the objects of its formation. It shall meet semiannually, and as much 
oftener and at such places as it may deem expedient, to consult and adopt such measures as may 
best promote the horticultural industry ofthe county. It may, but without expense to the county, 
select and appoint competent and qualified persons to lecture in the county, for the purpose of il- 
lustrating practical horticultural topics, and imparting instruction in the methods of culture, prun- 
ing, fertilizing and also in the best methods of treating diseases of fruits and fruit trees, cleansing 
orchards and exterminating insect pests. The county board of horticultural commissioners shall 
at their first meeting select from among themselves a chairman, a secretary and a treasurer who 
shall furnish bond to the county commissioners in the sum of five hundred dollars ($500.00) for the 
faithful discharge of his duties. 


History: Laws 1903, ch. 107, § 10 [7]; Code 1915, § Compiler's notes. — Laws 1909, ch. 69, § 6, renum- 


2739; C.S, 1929, § 66-111; 1941 Comp., § 48-211; 1953 bered Laws 1903, ch. 107, §§ 3 to 10 as §§ 6 to 18 of the 
Comp,, § 45-2-11. latter act. The bracketed number in the history line of this 
Bracketed material. — The bracketed material was section indicates the original section number of the 1903 


inserted by the compiler and is not part of the law. act. 


76-3-12. [Chairman's duties and powers. | 


The chairman shall preside at all meetings of the board, shall countersign all checks for moneys 
paid out, and shall sign all contracts to which the county board of horticultural commissioners is 
a party: provided, the same shall have been approved by the board. He shall have power to call a 
meeting of the board at any time he deems it necessary, whenever requested by a majority of the 
board, or when requested in writing by six of the resident fruit growers. 


History: Laws 1903, ch. 107, § 11 [8]; Code 1915, § Compiler's notes. — Laws 1909, ch. 69, § 6, renum- 


2740; C.S. 1929, § 66-112; 1941 Comp., § 48-212; 1953 bered Laws 1903, ch. 107, §§ 3 to 10 as 8§ 6 to 13 of the 
Comp,, § 45-2-12. latter act. The bracketed number in the history line of this 

Bracketed material. — The bracketed material was section indicates the original section number of the 1903 
inserted by the compiler and is not part of the law. act. 


76-3-13. [Secretary's duties.] | dgvowd ; 


The secretary shall attend all meetings of the board, and preserve records of its proceedings 
and all its correspondence, collect:and preserve such books, pamphlets, periodicals and other docu- 
ments as may be of interest to the horticulturalist [horticulturist], and to [sic] correspond with 
agricultural and horticultural societies and colleges and what other persons and bodies as he may 
be directed by the board. He shall also prepare such reports as are required by the board, and per- 
form such other duties as will pertain to the office. 


History: Laws 1903, ch. 107, § 12 [9]; Code 1915, § Compiler's notes. — Laws ‘1909; ch. 69, § 6, renum- 
2741; C.S. 1929, § 66-113; 1941 Comp., § 48-213; 1953 bered Laws 1903, ch. 107, §§.3 to 10 as §§ 6 to 13 of the 
Comp., § 45-2-13. latter act. The bracketed number in the history line of this 

Bracketed material. — The bracketed material was section indicates the original section number of the 1903 
inserted by the compiler and is not part of the law. act. 
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76-3-14. [Treasurer' s duties.] 


The duties of the treasurer shall be to receive and safely keep all moneys of the board. He shall 
pay out the same only for bills approved by the board, and shall render a detailed account to the 
board before the first of October of each year, or as often as may be required by the board, showing 
the amount of money received by the board and paid out by him. At the expiration of his term of of- 
fice he shall turn over to his successor in office all moneys, books and papers of the board. He shall 
give bond in sum as provided for. 


History: Laws 1903, ch. 107, § 18 [10]; Code 1915, § Compiler's notes. — Laws 1909, ch. 69, § 6, renum- 
2742; C.S. 1929, § 66-114; 1941 Comp., § 48-214; 1953 bered Laws 1903, ch. 107, §§ 3 to 10 as §§ 6 to 13 of the 
Comp., § 45-2-14. latter act. The bracketed number in the history line of this 

Bracketed material. — The bracketed material was section indicates the original section number of the 1903 
inserted by the compiler and is not part of oe law. act. 


ARTICLE 4 
Pesticide Control 


Sec. . ; : Sec. 


76-4-1. Title. 76-4-20.1. Noncommercial applicator license. 
76-4-2. Enforcing agency. . '  76-4-21. Expiration date of licenses. 
76-4-3. Definitions. na Aen 76-4-22. Fees, 
76-4-4. Misbranded. 76-4-23. Grounds for. denial, suspension or revocation of 
76-4-5. Prohibited acts. license, permit or certification; acts consti- 
76-4-6. Registration. tuting a violation of the Pesticide Control 
76-4-7. Experimental use permits. Act. 
76-4-8. Refusal to register; cancellation; suspension. 76-4-24. Surety bond or insurance required of commer- 
76-4-9. Department to administerand enforce act; board cial pesticide applicators. 

to adopt regulations; scope of regulations, 76-4-25. Damaged person must file report of loss; con- 
a 6- 4-9.1. State preemption. tents; time of filing; effect of failure to file. 
76-4-10. Sampling and examination of pesticides or de- 76-4-26. Inspection of equipment. 

vices; residue analysis. 76-4-27. License plates or decals for apparatus. 
76-4-11. "Stop sale, use or removal" order. 76-4-28. Farmer or rancher exemption. 
76-4-12. Judicial action after "stop sale, use or removal" ~ 76-4-29, Repealed. 

order. 76-4-30. Discarding and storing of pesticides and pesti- 
76-4-13. Pesticide dealer license. ’ | , cide containers. 
76-4-14;. Pest management consultant, 76-4-31. Access to public or private premises. 
76-4-15.. Public pest management consultant. . : 76-4-32. Classification of licenses. 
76-4-16. Examinations for pest management consultant 76-4-33. Records. 

license. : 76-4-34, Penalties, 
76-4-17. Commercial pesticide applicator license. 76-4-35, Persons exempted from certain penalties. 
76-4-18. Operator license, 76-4-36. Repealed. 
76-4-19. Application of act to governmental entities; pub- 76-4-37. Publication of information, 

lic applicator's license required. 76-4-38, Cooperation. 
76-4-20. Private applicators. 76-4-39, Disposition of funds. 


76-4-1. Title. 


This act [76-4-1 through 76-4-39 (except 76-4-20.1) NMSA 1978] may be cited asthe "Pesticide 
Control Act." 


History: '1953 Comp., § 45-25-1, enacted by Laws Exterminator's tort liability:for personal injury or death 


1973, ch. 366, § 1. . directly resulting from operations, 29 A.L.R.4th 987. 
Compiler's notes. — Laws 1978, ch. 366, which origi- Anticompetitive covenants: aerial ppray, dust business, 
nally enacted-the Pesticide Control Act, is presently com- 60 A.L:R.4th 965. 
piled as 76-4-1-to 76-4-20, 76-4#21 to 76-4-28, and 76-4-30 Federal pre-emption of state common-law products lia- 
to 76-4-39 NMSA 1978, Laws 1992, ch. 25, § 1 enacted 76- bility claims pertaining to pesticides, 101 A.L.R. Fed. 887. 
4-9.1 NMSA 1978 as part of the Pesticide Control Act. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agricditutte § 55. 
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76-4-2 PESTICIDE CONTROL 76-4-3 


76-4-2. Enforcing agency. 


The Pesticide Control Act. shall:be administered and enforced by the state department of agri- 
culture, under the direction of the board of regents, New Mexico state university, 


History: 1953 Comp., § 45-25-2, enacted by Laws | ANNOTATIONS 


1978, ch. 366, § 2. 
pes Suse Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture §§ 20,21... 
3 C.J.S. Agriculture §§ 8 to 24. 


76-4-3. Definitions. 


As used in the Pesticide Control Act: 

A. "equipment" means any type of ground, Gator or. aerial equipment, OOS or contrivance 
using motorized, mechanical or pressurized power to apply any pesticide on land and.anything 
that may be growing, habitating or stored on or in such land, but does not include any pressurized 
hand-sized household device used by a homeowner to apply a pesticide. or any equipment, device 
or contrivance of which the person who is.applying the pesticide on the person's own land is the 
source of power or energy in making the pesticide application; 

B. "board" means the board of regents of New Mexico state university; 

C. "department" means the New Mexico department of agriculture; ... 

D,. ."device".means any instrument or contrivance other than a firearm that,is intended for 
trapping, destroying, repelling or mitigating any pest or any other form of plant or animal life, 
other than humans and other than bacteria; viruses or other microorganisms on or in any living 
thing. other than plants, but.does not include equipment used for the application of pesticides 
when sold separately therefrom, or traps used to control predators or rodents or sterilization using 
dry heat or steam; 

E..,,"distribute" means to offer for sale, hold for sale, sell, barter or supply,in this state; 

F, "environment" includes water, air and land.and all plants and every living thing! in- water, in 
air and on land and the existing interrelationships; 

G. "insect" means any of the numerous.small invertebrate animals belonging oainenalls to the 
class insecta, including beetles, bugs, bees, flies, and to other allied classes of arthropods, including 
spiders, mites, ticks, millipedes, centipedes and sowbugs; 

H.. "ingredient statement" means a statement that contains the name and percentage of. each 
ingredient of any pesticide that is intended for one of the purposes under Paragraphs (1).through 
(4) of Subsection N of this section, and the total percentage of all ingredients in the pesticide not 
for, one of those purposes., If the pesticide contains arsenic in any form, the ingredient statement 
shall contain.a statement of the percentages of total and water-soluble arsenic, calculated as el- 
emental arsenic; 

I. "label" means the written, printed or graphic matter on or attached to the pesticide or device 
or any of its containers or wrappers; 

J. "labeling" means all labels and all other written, printed or graphic matter accompanying 
the pesticide or device at any time; or to which reference is made on the label or in literature ac- 
companying the pesticide or device, except to current official publications of the department, the 
United States environmental protection’ agency, United States departments of agriculture, the 
interior and health and human services, state agricultural universities and other similar federal 
or state institutions or agencies authorized by law to conduct research in the field of pesticides; 

K. "land" means all land and water areas, including air space, and all living things and.all 
structures, buildings, contrivances and machinery appurtenant thereto or situated thereon, fixed 
or mobile, including any used for transportation; 

L: "person" has the extended meaning ascribed to it in Subsection E of rene 12-2A-3 NMSA 
1978; 

M. "pest" means any living organism injurious to other living fest ese | except humans, vi- 
ruses, bacteria or other microorganisms in or on other living Preitg other than plants, that the 
board by rule declares to be a pest; 
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N. "pesticide" means any substance or mixture of substances intended for: 

(1) preventing, destroying, repelling or mitigating any pest; 

(2) causing the leaves or foliage to drop from a plant, with or without oe abscission; 

(3) artificially accelerating the drying of plant tissue; or 

(4) accelerating or retarding the rate of growth or rate of maturation, or for otherwise as 
tering the behavior, of ornamental or crop plants or the produce thereof, through physiological ac- 
tion, but not including substances that are intended as plant nutrients, trace elements, nutritional 
chemicals, plant inoculants or soil amendments; 

O. "pesticide dealer" means any person who distributes highly toxic pesticides, restricted use 
pesticides or both, which pesticides are restricted by rule to distribution only by licensed pesticide 
dealers; 

P. "pest management consultant" means any individual who offers or supplies obnpanee dy advice 
or makes recommendations to the user of highly toxic pesticides, restricted use pesticides or both, 
which pesticides are restricted by rule to distribution only by licensed pesticide dealers; 

Q. "registrant" means a person who has peered any pesticide aay to the provisions of 

the Pesticide Control Act; 

R. "restricted use pesticide" means any pesticide or device designated by the board as requiring 
specific restrictions to prevent unreasonable adverse effects on the environment, including humans, 
beneficial insect predators and parasites, pollinating insects, animals, crops, wildlife and lands but 
excluding the pests the pesticide or device is intended to prevent, destroy, control or mitigate; 

S. "unreasonable adverse effects on the environment" means an unreasonable risk to humans 
or the environment, taking into account the economic, social and environmental costs and Benents 
of the use of any pesticide; 

T. "noncommercial applicator" means a person who uses or demonstrates restricted use pes- 
ticides and doesnot qualify as a private applicator and is not required to have a commercial ap- 
plicator's license; 

U. "private applicator" means a certified applicator who uses or supervises the use of any pes- 
ticide that is classified for restricted use for purposes of producing any agricultural commodity 
on property owned or rented by the certified applicator or the certified applicator's employer or 
on the property of another person if applied without compensation other than trading of personal 
services between producers of agricultural commodities; 

V. "public applicator" means ’a certified applicator who as an employee of a federal, state, 
county or municipal agency or municipal corporation uses any pesticide that is classified for re-. 
stricted use or any general use pesticide, when applied to sites or under conditions identified by 
rule promulgated by the board; and 

W. "commercial applicator" means a certified applicator, whether or not the certified applicator 
is a private applicator with respect to some uses, who for compensation uses or supervises the use 
of any pesticide for any purpose on any property other than as provided by Sections 76-4-19 be 
76-4-20.1 NMSA 1978. 


History: 1953 Comp., § 45-25-3, enacted by Laws 
1973, ch. 366, § 3; 1979, ch. 394, § 1; 2009, ch. 101, § 1; 
2009, ch. 109, § 1. 

The 2009 amendment, effective June 19, 2009, in 
Subsection L, changed the reference ‘from Section 12-2-2 
NMSA 1978 to Section 12-2A-3 NMSA 1978; in Subsec- 
tion V, after "restricted use", deleted "only by certified 


76-4-4, Misbranded. 


A pesticide or device is misbranded if: 


applicators or persons under their direct supervision" and 
added the remainder of the sentence; and.in Subsection W, 
added the reference to Section 76-4-19 NMSA 1978. 

Laws 2009, ch: 101, § 1 and Laws 2009, ch. 109, § 1 en- 
acted identical amendments to this section. ° The section 
was set,out as amended by Laws 2009, ch. 109, § 1. See 
12-1-8 NMSA 1978. 


A. its labeling bears any statement, design or graphic representation elali ge stieped or to its 


ingredients which is false or misleading; 


_B. it is contained in a package or other container or wrapping which does not conform to the 


standards established by the board; 


C. itis an imitation of or is distributed ee the name of another pesticide or . device; 
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D. any word, statement or other information, required by the Pesticide Control Act or regula- 
tions adopted thereunder to appear on the label or labeling, is not prominently placed thereon 
with such conspicuousness (as compared with other words, statements, designs or graphic matter 
in the labeling), and in such terms as to render it likely to be read:and understood by the ordinary 
individual under customary conditions of purchase and use; 

E. the labeling accompanying it does not contain directions for use which are necessary for 
effecting the purpose for which the product was intended and if complied with, together with any 
requirements imposed by the Pesticide Control Act and regulations adopted by the board, are ad- 
equate to prevent injury to plants and animals including man, —_ protect against any unreason- 
able adverse effects on the environment; 

F. the labeling bears any reference to registration under the provisions of the Pesticide Control 
Act unless such reference is required by regulations adopted pursuant to the Pesticide Control Act; 

G. the label does not bear: 

(1) thename and address of the producer, registrant or periatl for whom produced; 

(2) the name, brand or trademark under which the pesticide is distributed; 

(3) an ingredient statement on that part of the immediate container'and on the outside 
container or wrapper, if there be one through which the ingredient statement on the immediate 
container cannot be clearly read, :of the retail package which is presented or displayed under cus- 
tomary conditions of purchase. However, the department may permit the ingredient statement to 
appear prominently on some other part of the container, if the size or form of the container makes 
it impracticable to place the ingredient statement on the part which is presented or displayed un- 
der customary conditions of purchase; 

(4) . directions for use and a warning or caution statement which are necessary and which, 
if complied with, would be adequate for the protection of health and protection against injury to 
plants and animals es ane man and protection agaist any unreasonable adverse effects on the 
environment; 

(5). the net iit or measure of the coment 

(6) the registration number assigned the pesticide and the feuistnatint number of the per- 
son formulating the pesticide by the United States environmental protection agency; and 

(7) astatement of the use classification under which the product is registered, if pica 
by federal or state regulations; 

H. the pesticide contains any biwananed or substabcaivt in qusintities highly toxic to man, as 
determined by the board unless the label bears, in addition to any other matter required by the 
Pesticide Control Act: 

(1) the skull and eraabonteal or any other Spats required for registration by the United 
States environmental protection agency; 

(2) the word "POISON" prominently printed in red on a background of distinctly contrast- 
ing color; and 

(3) astatement of an antidote or practical treatment in case of poisoning by the pesticide; 

-I.\ the pesticide container does not bear:a label or if the label does not contain all the informa- 
tion required by the Pesticide Control Act and the regulations adopted pursuant to the act, or both; 

J. .the label for.a spray adjuvant fails to state the type or function of the functioning agents; or 

K. the label is not printed in English and Spanish, as prescribed by the United States environ- 
mental protection agency and by regulations of the board. 


History: 1953 Comp., § 45-25-4, enacted by Laws ANNOTATIONS 


1978, chy 86855, 4s Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 55. 


76-4-5. Prohibited acts. 


A. Itis unlawful for any person to distribute within the state, to deliver for transportation or 
transport in intrastate commerce, or between points within this state through any point outside 
this state, or use any of the following: 
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(1) any pesticide which has not been registered in accordance with the Pesticide Control 
Act or regulations adopted pursuant to that act; 

(2). any pesticide if any of the claims made for it or any of the directions for sta use or salty 
labeling differs from the representations.made in connection with its registration, or if the com- 
position as represented in connection with its registration; differs. However, at the discretion of 
the department, a change in the labeling of a pesticide except changes in the ingredient statement 
may be made within a registration period without: requiring reregistration of the product if the 
change will not have unreasonable adverse effects on the environment; 

(3) any pesticide, unless it is in the unbroken immediate container of the registrant. or 
manufacturer and there is affixed to the container, and to the outside container or wrapper of the 
retail package, if there is one through which the required information on the immediate container 
cannot be clearly read,.a label bearing information required in the Pesticide Control Act and the 
regulations adopted pursuant to that act; 

(4) any pesticide which has not been colored or: discolored as required by the Pesticide 
Control Act; 

(5) any pesticide: which does not meet. the erbaldced standard of quantity or quality, as 
expressed on the labeling under which it is sold, or in‘;which any substance has been substituted 
wholly or in part for the pesticide, or if any valuable ‘constituent has been wholly or in part. ab- 
stracted or if any contaminated is misbranded or is aie in an amount determined by the de- 
partment to be‘a hazard; ete af 

. (6) any device which is tithe Pabdeds or 

(7) any pesticide in containers violating foptlabixe adopted pursuant'to the Pesticide 
Control Act, or pebiddes found in see containers which constituted a hazard to the environ- 
ment. As 

B. Itis unlawful: 

(1) to distribute a rocerichee use Heatients to any person who is required by law or regula- 
tions promulgated pursuant to the Pesticide Control Act to have a permit to'use or purchase re- 
stricted use pesticides, unless the person or his agent, to whom sale ordelivery is made, has a valid 
permit to use or purchase the kind and quantity of'the restricted use pesticide. However, subject 
to conditions established by the department, such permit may be obtained from any person desig- 
nated by the department immediately prior to distribution; 

(2) for any person to detach, alter, deface or destroy, wholly or in nhets any label or labeling 
provided for in the Pesticide Control Act or regulations adopted pursuant to that act, or to add any 
substance to, or take any substance from, a pesticide in a manner that may defeat the purpose of 
the Pesticide Control Act or the regulations adopted thereunder; 

(3) for any person to use or cause to be used any restricted use pesticide contrary to direc- 
tions on the label or to regulations of the ‘board if those regulation differ from or oe restrict 
the labeling; 

(4) for any person to use for his own advantage or to reveal; other than 'to the dopiinent 
or to the courts of the state in-response toa subpoena, or to physicians; or in emergencies to’ phar- 
macists and other qualified persons for use in the preparation of a practical treatment including 
first aid, in case of poisoning, any information cba to formulas of products acquired by author- 
ity of the Pesticide Control Act; arty 

(5) for any person to handle, transport, store; disitads distribute or use pesticides in such a 
manner as to endanger man and his environment or to endanger food, feed or any other alien: 
that may be transported, stored, displayed or distributed with such pesticides; or 

(6) for any person to dispose of, discard or store any pesticides or pesticide containérs in a 
manner that may cause injury to humans, vegetation, crops, livestock, wildlife, pollinating insects 
or to pollute any water supply or waterway. 


& 


History: 1953 Comp., § 45-25-5, enacted by Laws ANNOTATIONS | 
1973, ch. 366, § 5. 

Cross references: — For penalties, see 76-4-34 NMSA Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 
1978, Jur, 2d Agriculture §§ 42, 50, 51. ei 


3 C.J.S, Agriculture § 87. 
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76-4-6. Registration. 


_A. Each pesticide or device that is distributed within the state or delivered for transportation 
or transported in intrastate commerce or between points within this state through any point out- 
side this state shall be registered, with, the department, subject to.the provisions of the Pesticide 
Control Act. However, the registration is not required if a pesticide is shipped from one.plant or 
warehouse operated by the same person and used solely at such plant or warehouse as a constitu- 
ent part to make a pesticide which is registered under,the provisions of the Pesticide Control Act. 

B. The applicant for registration shall file a statement with the board which includes: 

(1). the name and address of the applicant and the name and address of the person whose 
name will appear on the label, if other than the applicant's; 

(2) the name of the pesticide or device; 

(3) other necessary information required for completion of the application ton registration 
form; 

(4) acomplete copy of the labeling accompanying the pesticide or device and a statement 
of all claims including the directions and precautions for use; and 

(5) the use classification of the pesticide, if required by federal or state regulations. 

C. The department when it deems it necessary in the administration of the Pesticide Control 
Act, may require the submission of the complete formula of any pesticide including all ingredients 
which will prevent, destroy, repel, control or mitigate pests,,or which will act as a plant regulator, 
defoliant, desiccant or those which act.as a functioning agent in a spray adjuvant, and.all ingredi- 
ents which do not. perform these functions. 

D. The department. may require a full description of the tests made and the roguitd thereof 

upon. which the claims are based.on any pesticide, device or on any pesticide or device on which 
restrictions are being considered. In the case of renewal of registration, the applicant shall-be re- 
quired to furnish only information which is different from that furnished when. the paasifitie was 
registered or reregistered during the previous license year. 

E. The board may prescribe other necessary information by regulation, 

FE. The applicant desiring to register a pesticide or device shall pay'an annual prescribed regis- 
tration fee for each pesticide or device registered. 

G.,, Any registration approved by the department and in effect on December 31 of the year for 
which a renewal application has been made and the proper fee paid, shall continue in full, force 
and effect until the department notifies the applicant that the registration has been renewed or 
denied in accord’with the provisions of the Pesticide Control Act. Forms for reregistration shall be 
mailed to registrants at least thirty days prior to the due date. 

H. Ifit appears to the department that the composition of the pesticide warrants. the proposed 
claims for it and if the pesticide or device and its labeling and other material submitted comply 
with the requirements of the Pesticide Control Act, the department shall register the pesticide or 
device. 

I. All federal, state and county agencies or municipalities shall register all pesticides or istic? 
distributed by them but shall not be required to pay the registration fee. 


History: 1953 comp., § 45-25-6, enacted by Laws Am. cr" 2d, A.L.R. and C.J.S, references, — 3 Am, 
1978, ch, 366, § 6. Jur, 2d Agriculture § 42. 
; 3 C.J.S.A ltu 95, 97. 
ANNOTATIONS seine a 


Law reviews. — For article, "An Administrative a 
cedure Act For New Mexico," see 8 Nat. Resources J. 114 
(1968), 

76-4-7, Experimental use permits. 


A... No. person shall conduct field tests using a pesticide not registered with the department or 
a registered pesticide for a use not previously approved in the registration without first haying 
obtained an experimental use permit from the department, 


1063 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-4-8 AGRICULTURE 76-4-9 


B. Any person may apply to the department for an experimental use permit for a pesticide. The 
department may issue an experimental use permit if it determines that the applicant needs the 
permit in order to accumulate information necessary to register a pesticide. The department may 
refuse to issue an experimental use permit if it determines that issuance of such permit is not war- 
ranted or that the pesticide use to be made under the pe dela terms and conditions may cause 
unreasonable adverse effects on the environment. 

C. Use of a pesticide under an experimental use permit shall be under the supervision of the 
department and shall be subject to the terms and conditions tm be for the period of time pre- 
scribed by the department in the permit. 

*D. The department may revoke any experimental use permit at any time, if it finds that the 
terms or conditions of the permit are being violated, or that its terms and conditions are inad- 

equate to avoid unreasonable adverse effects on the environment. 


History: 1953 Comp., § 45-25-7, enacted aby Laws 
1973, ch. 366, § 7; 1979, ch. 394, § 2. 


76-4-8. Refusal to register; cancellation; suspension. 


A. If it does not appear to the department that the pesticide or device warrants the proposed 
claims or if the pesticide or device and its labeling and other required material do not comply with 
the provisions of the Pesticide Control ‘Act or regulations adopted thereunder, the department 
shall notify the applicant of the manner in which the pesticide, device, labeling or other required 
material fails to comply with the provisions of the Pesticide Control Act and permit the applicant 
to make the necessary corrections. If, upon receipt of such notice, the applicant does not make the 
required changes, the department may refuse to register the pesticide or device. 

B.° The department may, when it determines that a pesticide or device or its labeling does not 
comply with the provisions of the Pesticide Control Act or the regulations adopted thereunder, 
cancel the registration of a pesticide or device. 

C.: The department shall, when it determines that a situation exists in which the continued 
use of a pesticide during the time required for cancellation under the Pesticide Control Act would 
likely result in unreasonable adverse effects on the environment, suspend on their own’ motion, 
the registration or a pesticide or device. 


History: 1953 Comp., § 45-25-8, enacted by Laws ANNOTATIONS 
1973, ch. 366, § 8. 
Cross references. — For stop sale, use or removal or- Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 


der, see 76-4-11 NMSA 1978. Jur. 2d Agriculture § 42. 
wikia roa 3 CLS. Agriculture §§ 98, 100. 


; = 


76-4-9. Department to administer and enforce act; board to adopt 
regulations; scope of regulations. . 


The department shall administer and enforce the provisions of the Pesticide Control Act and 
regulations promulgated by the’board. 

A. The board may after notice and public hearing adopt regulations for carrying out the pur- 
pose and provisions of the Pesticide Control Act, including regulations providing for: 

(1) declaring as a pest any form of plant or animal life or virus, other than man and other 
than bacteria, viruses and other microorganisms on or in living man or other living animals, which 
is injurious to health or the environment; 

(2) designating certain pesticides to be highly toxic to any animal including man; 

(3) determining standards for identifying pesticides by color, taste, odor or form; 

(4) the collection and examination of devices or samples of pesticides for analysis; 

(5) requiring pesticide applicators to notify land owners of property adjoining the property 
to be treated, or in the immediate vicinity thereof, of a proposed application of a pesticide, if such 
a notice is necessary to carry out the purpose of the Pesticide Control Act; and for a hearing'before 
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the director of the department of any objecting owner of property adjoining the property to be 
treated before the application of the pesticide; 

(6) the safe handling, ie al ae ager: ite display, distribution, use and disposal of 
pesticides and their containers; 

(7) establishing standards with respect to the we container or wrapping in which a 
pesticide is distributed; 

(8) restricting or prohibiting the use of certain types of containers or packages for specific 
pesticides. These restrictions may apply to type of construction, strength and size or any combina- 
tion thereof to alleviate danger of spillage, breakage, misuse or any other hazard to the public; 

(9) procedures for making pesticide recommendation; 

(10) adopting a list of restricted use ag. ag for the state or for designated areas within 
the state; 

(11) regulating the time and conditions of distribution, sale or usé’ of the restricted use 
pesticides; 

(12) requiring all persons issued licenses to offer technical advice, to sell or to use re- 
stricted use pesticides to maintain records as prescribed by the department; 

(13) certification of private applicators; 

“(14) ‘label requirements of all pesticides required to be registered under provisions of the 
Pesticide Control Act; 

(15) regulating the labeling of devices; 

(16) ‘procedures and techniques to be used in sampling land, including agricultural prod- 
ucts that are to be consumed by man or animals for pesticide residues; 

(17) classifying pesticides for general use, restricted use or both; 

(18) prescribing methods to be used in the application of pesticides where the department 
finds that such regulations are necessary to carry out the purpose and intent of the Pesticide Con- 
trol Act. Such regulations may relate to the time, manner, methods, materials and amounts and 
concentrations in connection with the application of the pesticides and may restrict or prohibit use 
of pesticides in designated areas during specified periods of time and shall encompass all reason- 
able factors which the department deems necessary to prevent damage or injury by drift. or misap- 
plication to plants, including forage plants, or adjacent or nearby lands; wildlife in the adjoining 
or nearby areas; fish and other aquatic life in waters in reasonable proximity to the area to be 
treated; and humans, animals or beneficial insects. In issuing such regulations, the board shall 
give consideration to pertinent research findings and recommendations of other agencies of the 
state, the federal government or other reliable sources; 

(19) requiring any pesticide use dilution to be colored or discolored if it determines that 
such requirement is feasible and is necessary for the protection of health and the environment; 

(20) establishing good pesticide use and handling Bracitees for commercial pesticide ap- 
plicators; 

(21). establishing requirements ia supervision of servicemen of structural pest control ap- 
plicators; and, 

(22) regulating false or ts ys advertisement in 1 the sales or use of pesticides and 
devices. 

B.. The board shall adopt sepolations that are consistent with regulations of the New Mexico 
environmental improvement board, the New Mexico water quality control commission and the 
laws administered by the regulations of the United States environmental protection agency. 

C. The department is authorized to specify the quantities and concentrations of restricted use 
pesticides that may be applied. ; 


History: 1953 Comp., § 45-25-9, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 
1978, ch. 366, § 9; 1979, ch. 394, § 8. Jur, 2d Agriculture §§ 20, 21. 
O.J.8, Agriculture § 96. 
ANNOTATIONS a grleultunedt 


Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1967). 


' 
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76-4-9.1. State preemption. » 


Except as otherwise authorized in the Pesticide Control Act, no city, county or other political 
subdivision of the state and no home rule municipality shall adopt or continue in effect any ordi- 
nance, rule, regulation or statute regarding the registration, labeling, distribution, sale, handling, 
use, application, transportation or disposal of pesticides. 


Effective Aiea: — Laws 1992, ch. 25 howeeime no ef- 
fective date provision, but, pursuant to N.M. Const., art 
IV, § 23, was effective on May 20, 1992. 


History: Laws 1992, ch. 25, § 1. 


76-4-10. Sampling and examination of pesticides or devices; residue 
analysis. 


A. The sampling and examination of pesticides or devices shall be made under the direction of 
the department for the purpose of determining if they comply 4 with the requirements of the Pesti- 
cide Control Act. 

B.. The sampling of land, including agricultural products that are to be consumed by man or 
animals, may be made by the department to determine if pesticide residues are present that will 
cause unreasonable adverse effects on the environment or if the residues exceed the tolerance 
established by the United States environmental protection agency, New Mexico environmental 
improvement agency [department of environment] or restrictions established by other federal or 
state regulatory agencies. 


History: 1953 “antes § 45-25-10, “enacted by Laws 
19738, ch. 366, § 10. 


Bracketed material. — The bracketed material was: 


inserted by the compiler and is not part of the law. 

The environmental improvement agency was abolished 
by Laws 1977, ch. 253, § 5. Section 4 of that act estab- 
lished the health and environment department; consist- 
ing of several divisions, including the environmental im- 
provement division. Section 14 of that act provided that 
all references in law to the agency shall be construed to 
be references to the environmental improvement division. 


Laws 1991, ch. 25, § 4 established the department of en- 
vironment and provided that all references to the envi- 
ronmental improvement division of the health and én- 
vironment department shall. be construed to mean the 
department of environment. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am, 
Jur. 2d Accel egies 
3 C.J.S. Agriculture § 99. 


76-4-11. "Stop sale, use or removal" order. 


When the department has reasonable cause to believe a pesticide or device is being distributed, 
used, stored or transported in violation of any of the provisions of the Pesticide Control Act or reg- 
ulations adopted pursuant thereto, the department may issue and serve a written "stop sale, use 
or removal" order upon the owner or custodian of the pesticide or device. If the owner or custodian 
is not available to receive the order, the department may attach the order to the pesticide or device 
and notify the registrant. The pesticide or device shall not be distributed, used or removed until 
the provisions of the Pesticide Control Act have been complied with and the pesticide or device 
has been released in writing under conditions specified by the department or the alleged violation 
has been otherwise disposed of as provided in the Pesticide Control Act by a court 2 competent 
jurisdiction. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 3 Am. 
Jur. 2d Agriculture § 42. 


History: 1953 Comp., § 45-25-11, enacted by Laws 
1973, ch. 366, § 11. 

Cross references. — For judicial action after stop sale, 
use or removal order, see 76-4-12 NMSA 1978. 


76-4-12. Judicial action after "stop sale, use or removal" order. 


A. After service of a "stop sale, use or removal" order is made upon any person, that person 
or the registrant or the department may file an action in a court of competent jurisdiction, in 
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the county in which a violation of the Pesticide Control Act or regulations adopted thereunder 
is alleged to have occurred, for an adjudication of the alleged violation. The court in such action 
may issue temporary or permanent injunctions, mandatory or restraining, and such intermediate 
orders as it deems nécessary or advisable. The court may order condemnation of any pesticide or 
device that does not meet the thd te of the Pesticide Control Act or regulations seis 
thereunder. 

B. Ifthe pesticide or device is condemned, it.shall, after entry of decree, be disposed of by de- 
struction or sale as the court directs. However, the pesticide or device shall not be sold contrary 
to the provisions of the Pesticide Control Act or regulations adopted thereunder. Upon payment of 
the costs of the condemnation proceedings and the execution and delivery of a bond as prescribed 
by the court to assure the pesticide or device shall not be sold or disposed of contrary to the provi- 
sions of the Pesticide Control Act or regulations adopted pursuant, thereto, the court may direct 
that the pesticide or device be delivered to the owner thereof for relabeling, reprocessing or other- 
wise bringing the product into compliance. 

C. When a decree of condemnation is entered against the pesticide or device, court costs, fees, 
storage and other proper expenses shall be awarded against the person, if any, il i ah as igi 
ant of the pesirends or Ravers: 


History: 1953 Comp., § 45-25-12, enacted by Laws ANNOTATIONS 


1973, ch. 366, § 12. 
< : Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 42. 
3 C.J.S. Agriculture § 100. 


76-4-13. Pesticide dealer license. 


A. Itis unlawful for any person to act in the capacity of a pestnide dealer, or edparine as, or as- 
sume to act as a pesticide dealer at any time without first having obtained an annual license from 
the department. A license shall be required for each location or outlet located within this state 
from which pesticides are distributed. Any manufacturer, registrant or distributor who has no pes- 
ticide dealer outlet licensed within this state and who distributes pesticides directly into this state 
shall obtain a pesticide dealer license for his principal out-of-state location or outlet. 

B. Application for a license shall be accompanied by the prescribed annual license fee and shall 
be on a form provided by the department. The application shall include: 

(1) the full name and title of the person applying for the license; 

(2) the address of each outlet to be licensed; 

(3) the principal business address of the applicant; 

(4) the name of a person domiciled in this state authorized to receive and accept service of 
summons and legal notices of all kinds for the applicant; and 

(5) any other necessary information prescribed by the department: 

C. Provisions of this section shall not apply to a licensed pesticide applicator who sells pesti- 
cides only as an integral part of his pesticide application service when the pesticides are dispensed 
only through an apparatus used for such pesticide application, or any federal, state or ont 
agency, or municipality which provides pesticides only for its own programs. 

D. ' Each pesticide dealer shall be responsible for the acts of each individual employed by him in 
the solicitation and sale of pesticides and all claims and recommendations for the use of pesticides. 
The dealer license shall be subject to denial, suspension or revocation after a hearing for any vio- 
lation of the Pesticide Control Act or regulations adopted thereunder, whether committed by the 
dealer or by an officer, agent or employee of the dealer. 


History: 1953 Comp., § 45-25-13, enacted Sh Laws Cross references. — For grounds for denial, suspen- 
1978, ch. 366, § 138. sion or revocation of license; see 76-4-23 NMSA 1978. 
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76-4-14. Pest management consultant. 


No individual. shall perform services as a pest acauasobobent consultant without first ania 
from the department an annual license. Application for a license shall be on.a form provided by 
the department and shall be accompanied by the prescribed fee. Licensed pesticide applicators and 
operators and employees of federal, state and county agencies, or municipalities, when acting in 
their official capacities, shall be exempt from 'this licensing provision. 


History: 1953.Comp., § 45-25-14, enacted by Laws 
1973, ch, 366, § 14. | | 


76-4-15. Public pest management consultant. 


A "public pest management consultant" means any individual who is employed by a govern- 
mental agency or municipality to act as a pest management consultant. No person shall act as 
a public pest management consultant without first obtaining an annual nonfee license from. the 
department. Application for a license shall be on a form provided by the department..The nonfee 
license shall be valid only when the consultant is acting in that capacity as an employee of his gov- 
ernmental employer. Federal and state employees whose principal responsibilities are in pesticide 
research shall be exempt from this licensing provision while acting in their official capacities. 


History: 1953 Comp., § 45-25-15, enacted by Laws 
1973, ch. 366, § 15. 


76-4-16. Examinations for pest management consultant license. 


. The department shall require each applicant.for a pest management consultant license or a 
public pest management consultant license to demonstrate the applicant's knowledge of pesticide 
laws and_regulations, pesticide hazards and the.safe distribution, use, application and disposal of 
pesticides by. satisfactorily passing a written examination for the classification for, which he has 
applied, prior to issuing his license. The prescribed examination fee shall be paid. for.the initial 
examination and other examinations needed to qualify the applicant to perform services,as a pest 
management consultant. The public pest management consultant shallnot'be requined to pay the 
examination fee and an examination shall be administered upon request. 


History: 1953 Comp., § 45-25-16, enacted by Laws 
1973, ch. 366, § 16. 


76-4-17. Commercial pesticide applicator license. 


A... It is. unlawful for any person to engage in the business of applying pesticides at any time 
to land not owned or occupied by him without.a commercial pesticide applicator license issued by 
the department. The commercial pesticide applicator shall pay an-annual prescribed fee for each 
license issued. Should any apparatus fail to pass inspection making it necessary for an additional 
inspection to be made, the department shall require a prescribed inspection fee. In addition to the 
required inspection, additional inspections.may be made to determine if equipment/is properly 
calibrated and maintained in conformance with. the Pesticide Control Act and regulations adopted 
pursuant thereto. 

B. Application for a license shall be on a form provided by the department. 

C. The department shall not issue a commercial.pesticide applicator license until the appli- 
cant has passed an examination to demonstrate his knowledge of how.to apply pesticides under 
the classification or classifications he has applied for, and his knowledge of the nature and effect 
of pesticides he may apply. The department shall charge the prescribed examination fee for the 
initial examination and other examinations needed to qualify the applicant to apply pesticides. 


1068 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved: 


76-4-18 PESTICIDE CONTROL 76-4-19 


D. The department shall renew any applicant's license under the classification for which the 
applicant is certified; provided that the applicant's license is not under a suspension or revocation 
order and he has met the provisions of the Pesticide Control Act. 

~E. The department shall not issue a commercial applicator license if it has been determined 
that: :: 
(1) the applicant has been convicted within the last five years of a felony involving fraud; 
(2) the applicant has had revoked within the last two years a previous license authorized 
by the Pesticide Control Act; 
(3) the applicant has been unable to satisfactorily fulfill the certification requirements; or 
(4) [the applicant] has had any pesticide application or a license denied, revoked or sus- 
pended in any state in the last five years. 

F. All applicants for a commercial applicator license shall meet at least one of the following 
requirements prior to being issued a license and shall file proof of compliance as specified by the 
department: 

(1) documentation of two years of pesticide application experience in the category or re- 
lated category for which application is being made; or 

(2) documentation of one year of pesticide application experience in the category or related 
category for which application i is being made and not less than twenty college credit hours in bio- 
logical or agrpaltaral sciences. 


History: 1953 Comp., § 45-25-17, enacted by Laws ANNOTATIONS 


1978, ch. 366, § 17; 1979, ch. 394 § 4. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and CwJ.S. references. — 3 C.J.S. 
inserted by the compiler and it is not part of the law. Agriculture § 101. 


Cross references. — For ea ps of apparatus, see 
76-4-26 NMSA 1978. 


76-4-18. Operator license. 


A. It is unlawful for any individual to act as an employee of a commercial pesticide applicator 
and apply pesticides without having obtained an operator license from the department. | 

B. The department shall issue an operator license when the applicant has passed an examina- 
tion to demonstrate his ability to apply pesticides safely and effectively with the type of apparatus 
and in the classification for which he has applied. The fe ary Spa shall charge the prescribed 
examination fee for each examination administered. 

C. The provisions of this section shall not a to _ individual who is a licensed commercial 
pesticide giant 


History: 1953 Comp., § 45-25-18, leased by Laws ANNOTATIONS 


MATA Che BOGf, 18; 1979. ch. 89408 Fe Am. Jur. 2d, A.L.R. and OS, references. — 3 C.JS. 
Agriculture § 101. 


76-4-19. Application of act to governmental entities; public applicator's 
license required. 


A. A public applicator shall be subject to the provisions of the Pesticide Control Act and rules 
adopted pursuant to that act. 

B. Public applicators shall be subject to examinations or other licensing provisions as provided 
in the Pesticide Control Act or by rule promulgated by the board. The department shall issue a 
limited license without fee to the public applicator who has qualified for the license. The public 
applicator license shall be valid only when the applicator is acting as an applicator applying pesti- 
cides used by federal, state, county or municipal agencies or municipal corporations. Government 
research personnel shall be exempt from this licensing requirement only when applying general 
use pesticides to experimental plots. 


nM 


1069 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-4-20 


History: 1953 Comp., § 45-25-19, enacted by Laws 
1973, ch, 366, § 19; 1979, ch. 394, § 6; 2009, ch. 101, § 2; 
2009, ch. 109, § 2. 


The 2009 amendment, effective June 19, 2009, in: 


Subsection A, at the beginning of the sentence, deleted 
"All state agencies, federal agencies and municipal cor- 
porations or any other governmental agency", added "A 
public applicator"; and at the end ’of the sentence, deleted 
"thereunder concerning the application of pesticides un- 
less exempt under other sections of the Pesticide Control 
Act"; and added "pursuant that act"; in Subsection B, af- 
ter "Public applicators", deleted "for agencies listed in this 
section"; after "examinations", added "or other licensing 


AGRICULTURE 
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after "applicator applying", deleted "or supervising appli- 
cation of restricted use"; and after "pesticides used by", 
deleted "such entities"; and added "federal, state, county 
or municipal agencies or municipal! corporations": 

Laws 2009, ch. 101, § 2 and Laws 2009, ch: 109, § 2 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2009, ch. 109, § 2. See 
12-1-8 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C JS, references. — 3 Am. 
Jur, 2d Agriculture § 43. 


3C.J.S.A It 101. 
provisions"; added "or by rule promulgated by the board; . teat 


76-4-20. Private applicators. 


A. No private applicator shall use a.restricted use pesticide without first complying with the 
certification requirements determined by the department as necessary to prevent unreasonable 
adverse effects on the environment, including injury to the applicator or other persons. 

B... In determining these certification requirements, the board shall take into consideration 
standards of the United States environmental protection agency. Certification requirements for 
a private applicator to be certified to use restricted use pesticides may include but shall not be 
limited to the following: 

(1) the applicant shall acknowledge that he undertanda and will abide by the label pre- 
cautions by signing a dealer's pesticide register, The register shall include the name and address 
of the private applicator and other information as prescribed by. the department. The dealer shall 
keep a record of all restricted use pesticides distributed to a private applicator; 

(2) the applicant shall obtain a user permit prior to purchase and use of the pesticide. 
The department may issue restricted use pesticide permits to private applicators who have docu- 
mented the crops, location and acreage on the permit for the seasonal or temporary period for 
which their permit is issued. User permits shall only be issued for registered or experimental uses 
and shall be subject to other limitations as specified by the department. The limitations may in- 
clude limiting the areas of use, the timing or method of application and tions the amount of the 
pesticide to that needed to cover the acreage to be treated; . 

(3). the applicant shall be required to pass a written examination dca dhabidiind his com- 
petency with respect to the use and handling of the pesticide or pesticides covered by his certifica- 
tion prior to purchase and use of the product; and 

(4) the applicant shall be required to obtain approval from the department for each anade 
cation involving a specific risk to the environment. The applicant shall submit to the department 
an application form for a special review permit. The.application shall include detailed information 
on the intended use, the responsible person in charge and the equipment and ‘conditions under 
which the pesticide application is to be made, The department in reviewing the application for a 
special review permit may require additional restrictions such as on-site inspection or supervision. 

C. The department shall charge the prescribed fee for each certification. 

D. Ifa private applicator does not qualify, the ial he foay se shall inform the applicant in writ- 
ing. 

K. Private applicator certification shall be valid for a period of a6 less than three years, estab- 
lished by the board. 


History: 1953 Comp., § 45-25-20, enacted by Laws 
19738, ch. 366, § 20; 1979, ch. 394, § 7. 


76-4-20.1. Noncommercial applicator license. 

A. A noncommercial applicator shall not use a restricted use or state restricted use pesticide 
without having a valid current noncommercial applicator license issued by the department for the 
license use categories and subcategories in which the pesticide application is made. 
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B. Application for an original or renewal license shall be on a form prescribed by the depart- 
ment. An annual prescribed fee shall be charged for each noncommercial applicator license issued. 

C. The department shall not issue a noncommercial applicator license until. the applicant 
has passed a written certification examination to demonstrate to the department the applicant's 
knowledge of how to apply pesticides under the classifications for which the applicant has applied 
and the applicant's knowledge of the nature and effect of pesticides the applicant may apply under 
such classifications, 

D. The department shall ‘renew any applicant's license under the classification for which the 
applicant is certified; provided that the applicant's license is not under a suspension or revocation 
order and the applicant has complied with the provisions of the Pesticide Control Act. 

E. Nothing in this section shall imply the right to apply pesticides for hire without first having 
obtained a commercial applicator license, 


History: Laws 1979, ch. 394, § 8; 2009, ch. 101, § 3; working under their direct supervision" and added the 


2009, ch. 109, § 3. 

‘The 2009 arheadment; effective June 19, 2009, in Sub- 
section A, at the beginning of the sentence, deleted the 
phrase "Any person who is not a private applicator, com- 
mercial applicator or public applicator, except a person 


phrase "A noncommercial applicator". 

Laws 2009, ch. 101, § 3:and Laws 2009, ch. 109, § 3 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2009, ch. 109, § 3. See 


~12-1-8 NMSA 1978. 


76-4-21. Expiration date of licenses. 


The board shall set by regulation the expiration date for the annual pesticide registration or any 
license provided for in the Pesticide Control Act. 


ANNOTATIONS 


_ Am. Jur, 2d, A.L.R. and C.J.S, references. — 3 C.J.S. 
Agriculture § 101. 


History: 1953 Comp., § 45-25-21, enacted by Laws 
19738, ch. 366, § 21; 1979, ch. 394, 89° 


76-4-22, Fees. 


A. Fees for the registration of pesticides, the various licenses, inspection of apparatuses and 
examination of applicants required by the Pesticide Control Act shall be set by the board not to 
exceed the amount authorized below: 


jo MD annual registration fee for eachpesticide or device registered, not more than........... $150;, 
(2) annual pesticide dealer license for each location or outlet within the state or, if there is 
no outlet in the state, for the principal out-of-state location or outlet, not more than............... $100; 
(3) annual pest management consultant license, not more than .............:ccessesesseeeereeees $100; 
(4) annual commercial pesticide applicator license, LOT MOLE THAN... vr rrerererrsceoensnsenes $100; 
(5) annual operator license, not MOre than ........cseessceeessseneecessertaeeeess LETS Rea ey $75.00; 
(6) annual noncommercial applicator license, not More than .........ssscsesesesesererseetenesees $100; 
(7) private applicator certification or renewal, not more than ..........cccccccssesseseeseerens $25.00; 
(8) additional inspection required to. certify each unit of aircraft, ground or manual equip- 
ment that fails to pass inspection, NOt MOTE than ...c.sccorseseosrsersrtsereeereesesrseasenceetsvecerceeees $25.00; and 


(9) examination fee for each examination needed to qualify the applicant as a pest man- 
agement consultant, commercial pesticide applicator, noncommercial applicator or operator or any 
combination I eR TNA ah aA noe Manss ivi iMmuaridnpeainacar anna $20.00. 

B. _ If the application for the renewal of a pesticide registration or any annual license provided 
for in the Pesticide Control Act is not filed prior to the expiration date of the prior registration or 
license, the fee for renewal of registration or license shall be double the amount specified in this 
section and shall be paid by the applicant before the renewal registration or license is issued. Any 
person holding a.current valid, license may renew the license for the next year without taking an 
examination unless the department determines that additional knowledge relating to the classi- 
fication for which the applicant has applied makes a new examination necessary. However, if the 
license is not renewed within thirty days after expiration, the licensee shall be required to take 
new certification examinations. 


1071 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-4-23 AGRICULTURE. 76-4-23 


History: 1953 Comp., § 45-25-22, enacted by Laws... . ANNOTATIONS 
1973, ch. 366, § 22; 1979, ch. 394, § 10; 2005, ch. 200, § 1. 
The 2005 enendiment: Uffective June ie fs 9005, in- Am. Jur. 2d, A.L.R. and C.J.S. references. - —38 C58. 


creased ‘the registration fees in Subsection A(1) through » Agriculture § 95. 


(7) and (9). 


76-4-23. Grounds for denial, suspension or revocation of license, permit 
or certification; acts constituting a violation of the Pesticide 
Control Act. 


A. The department may deny application for any license, permit or certification or may sus-’ 
pend any license, permit or certification when it has reason to believe that the applicant for or the 
holder of such license, permit or certification has violated any of the provisions of Subsection B of 
this section. 

B. Itis a violation of the Pesticide Control Act for any person to: 

(1) make a false or fraudulent claim through any media which al teas the effect of 
material or methods to be used; 

(2) make a pesticide recommendation or to use a Henan in a manner inconsistent with 
the labeling; 

(3) apply known ineffective or improper materials; 

(4) operate faulty or unsafe apparatus; 

(5) . operate in a faulty, careless or negligent manner; 

(6) refuse or, after notice, neglect to comply with the provisions of the Pesticide Control Act 
or the rules and regulations adopted pursuant thereto; ; 

(7) refuse or neglect to keep and maintain the records or to make reports when and as re- 
quired by the Pesticide Control Act or rules and regulations adopted pursuant thereto; 

(8) make false or fraudulent records, invoices or reports; 

(9) engage in the business of applying a pesticide on the land of another without having a 
licensed applicator or operator in direct "on-the-job" supervision; 

(10) use fraud or misrepresentation in making an application for a license or renewal of a 
license; 

(11) refuse or neglect to comply with any limitation or restriction on or ina duly issued 
license or permit; 

(12) aid or abet a licensed or an unlicensed person to evade any provision of the Pesticide 
Control Act, conspire with a licensed or an unlicensed person to evade the provisions of the Pesti- 
cide eantew Act or allow one's license to be used by an unlicensed person; 

(13) make false or misleading statements during or after an inspection concerning any 
infestation or infection of pests found on land; 

(14) impersonate any state, county or city inspector or official; 

(15) perform the type of pest control under the conditions and in the locality i in which 
he operates or has operated, whether or not he has previously passed an examination, when not 
qualified; 

~ (16) use, or supervise the use of, a pesticide which is restricted to use by certified applica- 
tors when not qualified as a certified applicator; or 

(17) make pesticide recommendations or apply pesticides without having the proper certi- 
fication or license. 

C. ‘Any person who has had a license, permit or certification denied, suspended or revoked by 
the department may request a hearing before the department. The request for a hearing shall be 
made within fifteen days of receipt of a certified letter notifying him of the department's action. 


History: 1953 Comp., § 45-25-23, enacted oe, Laws Liability of termite or other pest control or inspection 
1973, ch. 366, § 23; 1979, ch. 394, § 11. contractor for work or representations, 32 A.L.R.4th 682. 
ANNOTATIONS he : , | . 


ays Jur. 2d, A.L.R. and C. JS. references. — 3 C.J.S. 
Agriculture § 20. 
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76-4-24. Surety bond or insurance mot ate of commercial a chee 
applicators. 


The department shall not issue a commercial pesticide:applicator license until ‘as applicant has 
furnished evidence of financial responsibility with the department consisting either of a surety 
bond or a liability insurance policy or certification thereof, protecting persons who may suffer 
legal damages as a result of the operations of the applicant. However, the surety bond or liability 
insurance policy need not apply to damages or injury to land being worked upon by the applicant. 
The department shall not accept a surety bond or liability insurance policy except from authorized 
insurers or surplus line brokers authorized to do business in the state. 

A. The amount of the surety bond or liability insurance as provided for in this section shall 
be set by the board. The surety bond or liability insurance shall be maintained, at a sum not less 
than that specified by the board, at all times during the license period. The department shall be 
notified ten days prior to any reduction made at the request of the applicant or cancellation of the 
surety bond or liability insurance by the surety or insurer. The department may accept a liability 
insurance policy or surety bond in the proper sum which has a deductible clause in an amount pre- 
scribed by the board. If the applicant has not satisfied the requirements of the deductible amount 
in any prior legal claim, such deductible clause shall not be accepted by the department unless the 
applicant furnishes the department with a surety bond or liability insurance which shall satisfy 
the amount of the deductible pertaining to all claims that may arise in his application of pesticides. 

B. The applicator license shall, whenever the surety bond or insurance policy of the licensee 
is reduced below the requirements of the Pesticide Control Act and regulations adopted pursuant 
thereto, be automatically suspended until the surety bond or insurance policy again meets these 
requirements. The department may retrieve the license plates or decal of the licensee during the 
period of automatic suspension and return them only when the licensee has furnished the depart- 
ment with written proof that he is again in compliance. 

C. Nothing in the Pesticide Control Act shall be construed to relieve any person from.liability 
for any damage to the person or lands of another caused by the use of pesticides, even though such 
use conforms to the rules and regulations of the board. 


History: 1953 Comp., § 45-25-24, enacted by Laws ANNOTATIONS 


dle tear t raat Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.J.S. 
Agriculture § 101. 


76-4-25. Damaged person must file report of loss; contents; time of 
filing; effect of failure to file. 


A. Any person suffering a loss or damage resulting from the use or application by others of any 
pesticide shall file with the department a verified Mepore! of loss setting forth, so far as known to 
the claimant, the following: 

(1) the name and address of the claimant; 

(2) the type of land alleged to be injured or damaged; 

(3) the name of the person applying the pesticide and allegedly responsible; 

(4) the name of the owner or occupant of the property for whom the Saga elas 
was made; and 

(5) additional information as requested by the department. 

B. The report must be filed within sixty days from the time that the loss or damage becomes 
known to the claimant. If a growing crop is alleged to have been damaged, the report must be filed 
prior to harvest of fifty percent of that crop, unless the loss or damage was not then known. The de- 
partment may prepare a form to be furnished to persons making a report of alleged damages. This 
form shall contain other requirements as the department deems necessary. The department may, 
upon receipt of the alleged damage report, notify the licensee and the owner or lessee of the land 
or other person who may be charged with the responsibility, of the damages claimed, and furnish 
copies of the statements as may be requested. The department shall inspect damages. whenever 
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possible, and when they determine that the complaint has sufficient merit, they shall make the 
information available to the person claiming damage and to the person who jis. alleged to have 
caused the damage. ts 

~C. The filing of a report or the failure to file,a:report need not’ be alleged in any complaint 
which might be filed in a court of law, and the failure to file'the report shall not be considered any 
bar to the maintenance of any action. 

D.. The failure to'file the report shall not be a violation of Alas act. However, if the person fail- 
ing to file the report is the only one injured from the use or application of a pesticide by others, the 
department may, when in the‘public interest, refuse to hold a hearing for the denial, suspension 
or revocation of a license or permit issued under the Pesticide Control Act until the report is filed. 

E. Where damage is alleged to have occurred, the claimant shall permit the department, the li- 
censee and his representatives, such as bondsman or insurer, to observe and examine the lands or 
nontarget organism alleged to have been damaged. Failure of the claimant to permit the observa- 
tion an examination of the esse hae lands shall automatically bar the claim against the licensee. 


History: 1953 Comp.,'§ 45-25-25, enacted by Laws Infliction of emotional distress: toxic ‘exposure, 6 
1973, ch. 366, § 25, A.L.R.5th 162, { 


ANNOTATIONS >| 3 C.J.S. Agriculture § 86. 


Am. Jur. 2d, A.L.R. and ‘C.J. Ss. references. — 3 Am. 
Jur. 2d Agriculture § 47. 


76-4-26. Inspection of equipment. 


A. ‘The department shall provide for an annual inspection of any equipment used for the appli- 
cation of pesticides by a commercial pesticide applicator and may require repairs or other changes 
before the equipment is used to apply pesticides. A list of eeayar Grier ts that the equipment shall 
meet shall be provided by the department. 

B. Any piece of equipment which fails inspection shall have affixed to it an out-of-order seal. 
The equipment shall not be put back into service until it has passed reinspection and the out-of- 
order seal is removed by the department. A prescribed inspection fee shall be charged for each 
reinspection. 


History: 1953 Comp., § 45-25-26, enacted by Laws 
1973, ch. 366, § 26; 1979, ch. 394, § 12. 


76-4-27. License plates or decals for apparatus. 


Each licensed apparatus shall be identified by a license plate or decal furnished by the depart- 
ment, at no cost to the licensee. The license plate or decal shall be affixed in a location aha manner 
upon the application apparatus as prescribed by the department. 


History: 1953 Comp., § 45-25-27, enacted by Laws 
1973, ch. 366, § 27. 


76-4-28. Farmer or rancher exemption. 


Except for the use of restricted use pesticides the provisions of the Pesticide Control Act relating 
to licenses and: requirements for their issuance shall not apply to any farmer or rancher owner of 
a ground or manual apparatus applying pesticides for himself or his farmer or rancher spree 
when he: bioctd 

A. operates farm or ranch crontaik and operates and fesiitiodeie pesticide application equip: 
ment primarily for his own use; 

B,. is not regularly engaged in the business of apoline pesticides for hire paleuntatg toa prin- 
cipal or regular occupation and he does not publicly solicit business.as a pesticide applicator; or. 
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C. operates his pesticide application equipment only in the vicinity of his own property and for 
the accommodation of his neighbors. 


History: 1953 Comp., § 45-25-28, enacted by Laws 
1973, ch. 366, § 28. 


76-4-29. Repealed. 


Repeals, — Laws 1979, ch. 394, § 15, repealed 76-4- relating to the exemption of landscape gardeners from the 
29 NMSA 1978, as enacted by Laws 1973, ch. 366, § 29, provisions of the Pesticide Control Act. 


76-4-30. Discarding and storing of pesticides and pesticide containers. 


No person shall discard, transport or distribute any pesticide or pesticide container in a manner 
that may cause injury to humans, vegetation, crops, livestock, wildlife or beneficial insects or pol- 
lute any waterway. . 


. History: 1953 Comp., § 45-25-30, enacted by Laws _ ANNOTATIONS 


1973, ch. 366, § 30. 
va ; ris ‘ Am. Jur, 2d, A.L.R. and C. J.S. references. — 3 Am. 
Jur. 2d Agriculture § 42. 


70 


76-4-31. Access to public or private premises. 


A. For the purpose of carrying out the provisions of the Pesticide Control Act, the department 
is authorized upon presentation of proper identification and with consent of the owner or by court 
order, to enter any public or private premises, in order to: 

(1). inspect any apparatus subject to the Pesticide Control Act and the promise, on which 
the apparatus is kept or stored; 
| (2) inspect lands actually or eoaanied to be exposed.to pesticides; 

(3) inspect storage or disposal areas; 

(4). inspect or investigate complaints of injury to Parnas or land; f 

(5). sample pesticides being applied or to be applied; or 

+». (6). sample land, including agricultural products, for pesticide residues. 

B. If it appears that a pesticide apparatus or device fails to comply with the. provisions of 
the Pesticide Control Act or regulations adopted thereunder, and if the department contemplates 
instituting proceedings against any person, the department shall cause notice to be.given to the 
person. Any person. so notified shall. be given an opportunity to present his views, either orally or 
in writing, with regard to the contemplated proceedings. If thereafter, in the opinion of the depart- 
ment, it appears that the provisions of the Pesticide Control Act or regulations adopted thereunder 
have been violated by the person, the department shall refer a copy of the results of the analysis 
or the examination of the pesticide apparatus or device to the district attorney for the county in 
which the violation occurred. It is the duty of the district attorney. to whom any violation of the 
Pesticide Control Act is reported to cause appropriate proceedings.to.be instituted and prosecute 
in.a court of competent jurisdiction without delay. 

C. Nothing in the Pesticide Control, Act shall be ‘construed. as. requiring the. department to 
report, for prosecution or the institution of condemnation proceedings, minor violations of the Pes- 
ticide Control Act when the department believes that the public interest will be best served by a 
notice of warning in writing. 

D. Should the department be denied access to any land where access was sought for the pur- 
poses set forth in the Pesticide.Control Act, they may apply to any court of rorpetenh jurisdiction 
for a search warrant for, the purpose requested. 


History: 1953 Comp., § 45-25-31, enacted by. Laws Cross references. — For inspection of apparatus, see 
1973, ch. 366, § 31. 76-4-26 NMSA 1978. 
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ANNOTATIONS 3 C.J.S. Agriculture § 83. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture §§ 42, 50. 


76-4-32. Classification of licenses. 


A. The department may classify licenses to be issued under the Pesticide Control Act. Such 
classifications may include recommending pesticides to be used in or on land, including but not 
limited to agricultural crops, ornamentals, structures and noncrop land or to treat regulated prod- 
ucts or equipment. If the licensee has a classified license, he shall be limited to practicing within 
such classification. Each classification shall be subject to separate testing procedures and require- 
ments: No person shall be required to pay.an additional license fee if he desires to be licensed in 
one or all of the license classifications. 

B. The department may classify pesticide applicator and operator licenses to be issued under 
the Pesticide Control Act. the classifications may include, but not be limited to pest control opera- 
tions, fumigators, ornamental or agricultural pesticide applicators or right-of-way pesticide ap- 
plicators. Separate classifications may be specified for ground, aerial or manual methods used by 
any licensee to apply pesticides or to the use of pesticides to control pests. Each classification shall 
be subject to separate testing procedures ard requirements. No person shall be required to pay an 
additional license fee if the person desires to be licensed in one or all of the license classifications. 


History: 1953 Comp., § 45-25-32, enacted by Laws 
1973, ch. 366, § 32. 


76-4-33. Records. 


A. Any person issued a license or permit under the provisions of the Pesticide Control Act shal 
keep such records as required by regulation of the board. 

B. Commercial pesticide applicators licensed under the provisions of the Pesticide Control Act 
shall keep such records as prescribed by regulation of the board. 

C. The department shall have access to the records at any reasonable time to copy or make 
copies of the records for the purpose of carrying out the provisions of the Pesticide Control Act. Un- 
less required for the enforcement of the Pesticide Control Act, the information shall be confidential 
and, if oe shall not identify any individual person. 


History: 1953:Comp., § 45-25-33, enacted by Laws ANNOTATIONS 


1973, ch. 366, § 33. . 
PiigePeS ca sy Am. Jur. 2d, A.L.R. and C.J.S, references. — 3 C.J.S, 
Agriculture § 95. 


76-4-34. Penalties. 


A. Any person violating any provision or requirement of the Pesticide Control Act or regula- 
tions adopted by the board pursuant to that act is guilty of a petty misdemeanor. 

B. In addition to any other penalties imposed by the Pesticide Control Act, any person who 
willfully or repeatedly violates any provision of that act: may be assessed by the court a civil pen- 
alty not to exceed one thousand dollars ($1,000) for each violation. 

C. The board may bring an action to enjoin the violation or threatened violation of any provi- 
sion of the Pesticide Control Act or any regulation made pursuant thereto in a court of i a 
jurisdiction of the county in which the violation occurs or is about to occur. 

D: The department, acting as a law enforcement officer, is authorized to file a criminal com- 
plaint in a magistrate court for violations of the Pesticide Control Act or regulations adopted pur- 
suant thereto and shall not be required to pay the docket fee. 
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History: 1953 Comp., § 45-25-34, enacted by Laws: ANNOTATIONS 


1973, ch. 366, § 34; 1979, ch. 394, § 1 
MEG 1534 oh B84, 8.285 Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture §§ 42, 50, 51. 
3.C.J.S, Agriculture § 7. 


76-4-35. Persons exempted from certain penalties. 


_A.« The penalties provided for violations of Paragraphs (1) through (5) of Subsection A of Sec- 
tion 5 [76-4-5 NMSA 1978] of the Pesticide Control Act shall not apply to: 

(1). ‘any carrier while lawfully engaged in transporting a pesticide within this state, if such 
carrier shall, upon request; permit the department to copy all records showing the transactions in 
and movement of the pesticides or devices; 

(2) public officials of this state and the federal government while engaged in the perfor- 
mance of their official duties in administering state or federal Spat laws or Sika a or 
while engaged in pesticide research; or 

(3) the manufacturer or shipper of a pesticide for expeetientat use only by or alee the 
supervision of an agency of this state or of the federal government authorized by law to conduct 
research in the field of pesticides if the manufacturer or shipper holds a valid experimental use 
permit issued by the department and by the United States environmental protection agency. 

B. No pesticide or device shall be deemed in violation of the Pesticide Control Act when in- 
tended solely for export to a foreign country and when prepared or packed according to the specifi- 
cations or directions of the purchaser. If not so exported, all the provisions of the Pesticide Control 
Act and regulations adopted thereunder shall apply. 


History: 1953 Comp., § 45-25-35, enacted by Laws ANNOTATIONS 


, ch, , § 35. 
oer anager fe Am. Jur. 2d, A.L.R. and C.J.S. references, — 3 Am. 
Jur. 2d Agriculture §§ 21, 66. 
3 C.J.S, Agriculture § 53. 


76-4-36. Repealed. 


Repeals. — Laws 2005, ch. 235, § 1 repealed 76-4-36 2005. For provisions of former section, see the 2004 NMSA 
NMSA 1978, as enacted by Laws 1973, ch. 366, § 36, re- 1978 on NMOneSource.com. 
lating to the pesticide advisory board, effective June 17, 


76-4-37. Publication of information. 


The department may publish, in the form it deems proper, results of products analyzed, based 
on official samples as compared with the guaranteed analysis and information concerning the dis- 
tribution and use of pesticides. Individual distribution and use information shall not be a public 
record. The department may also publish results of samples analyzed for pesticide residues. 


History: 1953 Comp., § 45-25-37, enacted * Laws ANNOTATIONS 


1978, ch. 366, § 37. Ata: deer: 94;/A aR. and-€.3'S.reterdnves.+3 9.0.3.5. 
Agriculture § 95. 


76-4-38. Cooperation. 


The department may cooperate, receive grants-in-aid and enter into cooperative agreements 
with any agency of the federal government, of this state or its subdivisions, or with any agency of 
another state, in order to: 

A. . secure uniformity of regulations; 

B. enter into cooperative agreements with the United States environmental protection agency 
to register pesticides under the authority of the Pesticide Control Act and the federal Environmen- 
tal Pesticide Control Act; — 
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C. cooperate in the enforcement of the federal Environmental Pesticide Control Act and regula- 
tions through the use of state or federal personnel and facilities or both and to implement coopera- 
tive enforcement programs including but not limited to the registration of pesticides, collection and 
analysis of pesticides and devices, inspection of storage facilities and certification of applicators; 

D. enter into contracts with other agencies including federal agencies for the purpose of train- 
ing pesticide dealers, pesticide management consultants, pesticide applicators or operators; | 

E. publish information and conduct short courses on the storage, transportation, distribution, 
application, use, registration and disposal of aie and devices and emg imoriinentes st aes 
tions thereof; 

F.» enter into contracts for ether monitoring meictic dees or analyzing haaats including Areal ; 
tural products that will be consumed by any living organism other than plants, for nents resi- 
dues, or both; 

G. prepare and submit a state plan to meet federal renin ttt standards including ‘issuing 
experimental use permits; and... } 

H. regulate pesticide applicators and operators. 


History: 1953:Comp., § 45-25-38, enacted by Laws 3 ANNOTATIONS 


1973, ch, 366, § 38, | | 
Cross ralereneee nie tar ie tederal hea ieonmental Am. Jur. 2d, A.L.R. and C.J.S. references, — 3 Am. 


Pesticide Control Act, see 7 U.S.C. § 186 et seq. sa eae, eens “4 be a _ 


76-4-39. Disposition of funds. 


All moneys received by the department under the provisions of the Pesticide Control Act shall be 
expended for the purpose of carrying out the provisions of the Pesticide Control Act. 


History: 1953 Comp., § 45-25-39, enacted hy. Laws Severability. — Laws 1973, ch. 366, § 43, provided 
1973, ch. 366, § 39. for the severability of the act if any part or application 
thereof is held invalid. 
ARTICLE 5 
Insect Pests and Plant Diseases 

Sec. Sec. 
76-5-1. County commissioners to prohibit importation of 76-5-13. Authority to inspect. 

"codlin moth" or other worms or insects de- 76-5-14. Inspection before sale. 

structive to fruit. 76-5-15. Inspection of nurseries. 
76-5-2. Short title. 76-5-16. Dealers' or agents’ licenses. 
76-5-3. Purpose of act. 76-5-17, 76-5-18. Repealed. 
76-5-4, Definition; transfer. 76-5-19. Labels. 
76-5-5. Duties and powers of the board. 76-5-20. Viability standards. 
76-5-6. Land users' consent; control districts; local con- 76-5-21. Collected plants. 

trol committees. 76-5-22. Repealed. 
76-5-7. Alternative method when disaster area declared. 76-5-23.. Transporting within the state. 
76-5-8. Duties and powers of local control committees. 76-5-24, Forms, 
76-5-9. Special land user's assessment; enforced collec- 76-5-25. Powers of board and department. 

tion. 76-5-26. Fees. 
76-5-10. Disposition of assessments proceeds. 76-5-27. Fees collected, 
76-5-11. Short title. 76-5-28. Penalties, 


76-5-12. Definitions. 


76-5-1. [County commissioners to prohibit importation of "codlin moth" 
or other worms or insects destructive to fruit.] 


’ Boards of county commissioners in the various counties of this state are authorized and em- 
powered and it is hereby made their duty whenever a petition is presented to them signed by 
twenty-five fruit growers, owners of orchards and residents of the county, stating in substance that 
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there is danger in the introduction in said county.of the "codlin moth," or other worms or insects 
destructive to fruit by reason of the shipment of apples or other fruits into said county, and when 
said commissioners upon examination are satisfied of the truth of the petition presented, they 
may by proclamation prohibit the shipment of fruit into said county by an imposition of a license 
or other lawful means, which said commissioners may deem best and most effective to accomplish 
the purpose of this chapter. 


History: Laws 1899, ch. 56, § 1; Code 1915, § 2743; ANNOTATIONS 


C.S. 1929, § 66-115; 1941 Co 48-804; 1953 C = 

§ 45-8-4. : = sini emp t Law reviews, — For article, "An Administrative Pro- 
Compiler's notes. — The 1915 Code compilers substi- cedure.Act For New Mexico, "see 8 Nat. Resources J. 114 

tuted "chapter" for "act." The former would refer to Chap- (1968). 

ter 54 of the 1915 Code, the sections of which are now Am. Jur, 2d, A.L.R. and C.J.S. references, — 3 C.J.S. 

compiled as 76-3-1 to 76-3-14 NMSA 1978, and this sec- Agriculture § 85. 


tion. This was the only operative section in the 1899 act. 


76-5-2. Short title. 
This act may be cited as the "Grasshopper and Other Range Pest Control Act." 


History: 1953 Comp., § 45-8-18, enacted by Laws of N.M. Const., art. IX, § 14; that is (1) a public purpose is 
1957, ch. 212, § 1; 1967, ch. 63, § 1. being served; and (2) complete control of the expenditure 
Compiler's notes. — The words "this act" refer to of the state's contribution rests in a state agency. There- 
Laws 1957, ch. 212, compiled herein as 76-5-2, 76-5-3, 76- fore, the appropriation made by the legislature through 
5-5, 76-5-8 to 76-5-10 NMSA 1978. house bill no. 193 of the twenty-third regular session of 
the state legislature and codified as this section and fol- 
ANNOTATIONS lowing, is*constitutional and is not in violation of N.M. 
Constitutionality. — The grasshopper control  pro- Const., art. IX, § 14, 1959-60 Op. Att'y Gen, No. 59-92. 
gram meets the tests which have been established by the. Law reviews. — For note, "Forest Fire Protection on 
supreme court of this state as meeting the requirements Public and Private Lands in New Mexico," see 4 Nat. Re- 


sources J. 374 (1964). 


76-5-3. Purpose of act. 


It has been determined that areas of New Mexico are endangered by grasshopper, and other 
range pest infestation which would result.in the loss of valuable pasturage. The. division of plant 
pest control of the United States department of agriculture has:funds available with which to 
match state moneys appropriated for grasshopper and other range pest control. It is therefore de- 
sirable to establish uniform methods of control to protect New Mexico pasturage. 


History: 1953 Comp., § 45-8-14, enacted by Laws ~ ANNOTATIONS 


Bea? Sapa, talents cere tl Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 49. 


76-5-4. Definition; transfer. 


As used in the Grasshopper and Other Range Pest Control Act, "state grasshopper and other 
range pest control board," "control board" or "board” means the New Mexico department of agri- 
culture. All property, appropriations, money, powers and duties of the state grasshopper and other 
range pest control board are hereby transferred to the New Mexico department of agriculture. 
The department shall administer the act and may secure United State department of agriculture 
contributions. ) 


History: 1953 Comp., § 45-8-14.1, enacted by Laws j y ac ANNOTATIONS | 


1976, ch. 28, § 1. 
Cross references. — For the Grasshopper and Other Am. Jur. 2d,'A.L.R. and C.J.S. references. — 3 Am. 


Range Pest Control Act, see 76-5-2 NMSA 1978 and notes Jur, 2d Agriculture 8§ 21, 22, 
thereto, : . 
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76-5-5 ' | AGRICULTURE’ 76-5-6 


76-5-5. Duties and powers of the board. 


It shall be the primary function of the bieud [New Mexico department of agriculture] ms elcid 
mine the critically infested grasshopper and other range pest areas within New Mexico and,to 
formulate and carry out plans for the control of infestation..In the neriieeaanee of its primary faner 
tion, the board [department] shall: 

A. cooperate with all agencies of the United States, which are ra tara ies in the control of grass- 
hoppers and other range pests; 

B. coordinate and utilize the available facilities end personnel of the New Mexico dolla of 
agriculture and mechanic arts [New Mexico state university] extension service; 

C. hire such additional help and facilities as may be necessary to carry out the purpose of this 
act; 

D. buy, rent, lease or otherwise provide and dispose of equipment, materials ahi supplies nec- 
essary to carry out the purpose of this act; 

E. adopt rules and regulations consistent with the purpose of this act ae ergs 

(1) the method and manner of rendering aid and assistance; 

(2) the care, use and preservation of equipment, materials and supplies Senanes ee the 
board [New Mexico depabtiient of agriculture]; 

(8) the keeping of accounts and records of the board! s [New Mexico department of agricul- 
ture] activities; and 

(4) a classification of all insects, including grasshoppers, coming within the meaning of the 
term "range pests’; 

F, supervise and allocate the Or oe lh ast from the "grasshopper and other range pest control 
fund"; provided, however, all vouchers representing payments from the grasshopper and other 
range pest control fund shall be signed by the chairman of the grasshopper and other-range: = 
control board [director of the New Mexico department of agriculture]; and 

G. compromise, settle or pay just claims arising from negligent operations under the Grasshop- 
per and Other Range Pest Control Act, and prescribe a procedure for the preservation and proof 
of claims. 


History: 1953 Comp., § 45-8-17, enacted by Laws university by N.M. Const., art. XII, § 11, as repealed and 
1957, ch. 212, § 5; 1967, ch. 63, § 4. reenacted November 8, 1960. 
Bracketed material. — The bracketed material was Cross references. — For the Grasshopper and Other 
inserted by the compiler and it is not part of the law.» _.. Range Pest Control Act, see 76-5-2 NMSA 1978 and notes 
Section 76-5-4 NMSA 1978 provided that references thereto. 
to the "grasshopper and other range pest contro] board" ‘ 
means the New Mexico department of agriculture, which : ANNOTATIONS 
is under the control of the board of regents of New Mexico Law reviews. — For article, "Constitutional Limita- 


state university, and is administered by a director ap- tions on the Exercise of Judicial Functions by Administra- 
pointed by that body. See N.M. Const., art. XIV, § 1, and tive Agencies," see 7 Nat. Resources'J. 599 (1967). 


76-1-2 and 76-1-3 NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references, — 3 Am. 
The name of the New Mexico college of agriculture Jur, 2d Agriculture §§ 40, 42, 50. 
and mechanic arts was changed to New Mexico state 83 OJ.S. Agriculture 88 19, ‘90, 


76-5-6. Land users' consent; control districts; peal control committees. 


Before expending or obligating moneys frori the grasshopper and other range pest control fund, 
except for the payment of preliminary organizational costs the board [New Mexico department 
of agriculture] shall:consult with the land users within the infested areas'proposed to be treated. 
When fifty-one percent of the land users who represent eighty percent of the land within an in- 
fested area agree in writing to the extermination program proposed and further agree in writing 
to pay one-half of the sum expended by the state in the proposed extermination program for the 
infested area, a control district shall be created. The land users within a control district’ shall 
promptly establish, and shall elect.three members to.a local control committee. The members of 
the control committee shall, as nearly as possible, give equal area or geographical bepreseots tom 
to the land users within a control district. 


1080 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


76-5-7 INSECT PESTS AND PLANT DISEASES 76-5-9 


History: 1953 Comp., § 45-8-18, enacted by Laws Section.76-5-4.NMSA 1978 provided that references to the 
1957, ch. 212, § 6; 1967, ch. 63, § 5. "grasshopper and other range pest control board" means 
Bracketed material. — The bracketed material was the New Mexico department of agriculture. 


inserted by the compiler and it is not part of the law. 


76-5-7. Alternative method when disaster area declared. 


If the governor declares an area in New Mexico to be a disaster area because an area critically 
infested by range caterpillars or other range pests is endangering remaining areas of the state, the 
provisions of Sections 76-5-6 and 76-5-8 NMSA 1978 shall not apply. 


History: 19538 3 Comp, § 45-8-18.1, enacted by Laws 
1977, ch. 3883, § 2. 


76-5-8. Duties and powers of local control committees. 


Local control committees shall: 

A. cooperate with all federal and state agencies to facilitate the execution of the grasshopper 
and other range pest extermination program within control districts; 

B. levy and collect a special assessment, based on acreage sprayed:or baited, against the land 
userswithin a control district whose lands have benefited from the extermination program; the 
special assessment against each land user shall be the sum equal tothe land user's ratable share, 
as defined, by proportional acreage treated, of one-half the state moneys expended for the extermi- 
nation program within the control district; 

C. pay over to the state grasshopper and other range pest control board [New Mexico depart- 
ment of agriculture] moneys assessed and collected from land users within a control district; and 

D. render a complete report to the state grasshopper and other range pest control board [de- 
partment] after the completion of the extermination program in the control district. 


History: 1953 Comp., § 45-8-19, enacted by Laws rey ANNOTATIONS 
1957, ch. 212, § 7; 1967, ch. 63, § 6. 
Bracketed material. — The bracketed matérial was: Law reviews. — For note, "Forest Fire P rotection on 
inserted by the compiler and it is, not part ofthe law. Sec- Public and Private Lands in New Mexico," see 4 Nat. Re- 
tion 76-5-4 NMSA 1978 provided that references to the ee ea J. 374 (1964). 
"grasshopper and other range pest control board" means 
the New Mexico department of agriculture. 


76-5-9. Special land user's assessment; enforced collection. 


Payment of the special assessment levied by a local control committee against a land user shall 
be due and payable upon the land user's receipt of an assessment statement from the committee. 
The committee's statements shall indicate: 

A. the total number of acres treated within the control district during the extermination pro- 
gram; 

B. the total acres treated which are under the control of the land user assessed; 

C. the total amount of state funds expended i in the control district for the extermination pro- 
gram;and ~~ 

D. the amount assessed against the land user. Assessments by local control committees shall 
be subject to the same delinquency period, discounts, penalties and interest as are applied to the 
collection of ad valorem taxes. 

The control committees shall refer a delinquent assessment to a district attorney in the county 
of the land user's residence. It shall be the duty of the district attorney to sue and obtain judgment, 
and thereafter to enforce and satisfy the judgment so obtained. 


‘History: 1953 Comp., § 45-8-20; enacted by Laws ANNOTATIONS 
ASSAi Gb. 118 Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 9. 
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76-5-10 AGRICULTURE 76-5-12 


76-5-10. Disposition of assessments proceeds. 


The control board [New Mexico department of agriculture] shall remit assessment moneys re- 
ceived from local control committees to the state treasurer for the credit of the grasshopper and 
other range pest control fund; provided, however, the state range pest control board [department] 
shall credit moneys received from each local control committee to the account of the control dis- 


trict from which the patie was received. 


History: 1958 Comp., § 45-8-21, enacted by Laws 
1957, ch. 212, § 9; 1967, ch. 68, § 7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


76-5-11. Short title. 


Section 76-5-4 NMSA 1978 provided that references to the 
"grasshopper and ‘other range pest control board" means 
the New Mexico department of agriculture. 


Sections 76-5-11 through 76-5-28 NMSA 1978 may be cited as the "Plant Protection Act". 


- History: 1953 Comp., § 45-8-22, enacted by Laws 
1959, ch. 195, § 1; 2013, ch. 15, § 1. 

The 2013 amendment, effective June 14, 2013, 
changed "This act" to "Sections 76-5-11 through 76-5-28 
NMSA: 1978", 


ANNOTATIONS 


Purpose of this act is to insure that only disease-free 
nursery products are shipped into New Mexico. In order 


76-5-12. Definitions. 


to accomplish this purpose there is a provision for the 


_ inspection of out-of-state nurseries to insure that such 


nursery is free from diseased plants and shrubs. The fee 
charged is: merely for the purpose of providing means for 
the enforcement of the act and is not an unreasonable 
amount. 1955-56 Op. Att'y Gen. No. 56-6377 (rendered un- 
der former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.J.S. 
Agriculture § 88. , 


As used in the Plant Protection Act [76-5-11 through 76-5-28 NMSA 1978]: 
A. "board" means the board of regents of New Mexico state university, the board controlling 


the New Mexico a ge te of agriculture; 
B. "plant pests" o 


r "pests" means any organisms injurious to plants and plant products that 


in the normal course of events could be transported with the plant, including but not limited to 
the phyla arthropoda, mollusca or nematoda as well as weeds, fungi, bacteria, viruses or parasitic 
plants that cause pathological or detrimental physiological conditions in plants; 


C. "nursery stock" 


means any plant grown, propagated or collected for planting or propagated 


for landscaping or decorative purposes but does not include field, vegetable and flower seeds; 
D. "florist stock" means any parts of a plant used for decorative purposes, such as cut flowers, 


averereens, annuals or perennials; 


E, "nursery" means any ground or premises on or in which nursery. stock is propagated, grown 
or cultivated and from which source nursery stock is offered for distribution or sale; 

F, "dealer" means any person who buys and resells nursery or florist stock, or who.is engaged 
in handling nursery or florist stock on a consignment basis, when the stock was not grown on the 


person’ iS) premises; 


G. "agent" means any person selling or taking orders for nursery or florist stock nit sold from 
any stock on hand for display purposes and is being offered directly to the consumer; 

H. "facilities" means all buildings, greenhouses, vehicles, storage places, cellars, pits, trenches, 
bins, containers, packing material, crates and any other facilities and materials used in storing 


and distributing nursery or florist stock; 


I. "collected plants" means those plants dug or gathered from any location in which Renee are 


found growing wild; 


J. "inspector" means any qualified person employed by the department to carry out the provi- 


sions of the Plant Protection Act; 


K. "landscaper" means any person who buys and resells, in connection with the person's design 


services, plants used in landscaping; 
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76-5-13 


INSECT PESTS AND PLANT DISEASES 


76-5-15 


L. "plant" means any part of any living thing not classified as an Spi which under ‘the 
proper conditions can either continue to or resume growing; 

M. "stock" means nursery or florist stock or both; 

N. "department" means the New Mexico department of agriculture; 
» QO. "package" means any bundle, parcel, box, carton, crate or container used: in shipping or dis- 


playing nursery or florist stock; and 


P. "license year" means a period of twelve months ending on a date specified by the board.".. 


History: 1953 Comp., § 45-8-23, enacted by Laws 
1959, ch. 195, § 2; 1967, ch. 53, § 1; 1973, ch. 97, § 1; 
1979, ch. 193, § 1; 2013, ch. 15, § 2. 

The 2013 amendment, effective June 14, 2013, de- 
leted the definition of "person"; in Subsection B, after 
"plant pests", added "or 'pests' and after "mollusca or", 
deleted "nemathelminthes" and added "nematoda", and 
deleted former Subsection P, which defined "person" as 


76-5-13. Authority to inspect. 


the meaning ascribed in Subsection E of Section 12-2-2 
NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R: and C.J.S; references, — Consti- 
tutionality of statutes for protection of vegetation against 
disease or infection, 70 A.L.R.2d 852. 


The department may inspect any nursery or other place or vehicle that might become infested or 
infected with plant pests or that may. contain from time to time plants so infested or infected. The 
department may inspect or reinspect any nursery or florist stock within the state and inspect asso- 
ciated documentation. Nursery or florist stock or other plant material not found to meet viability 
standards as provided in Section 76-5-20 NMSA 1978 may be destroyed or removed from sale or 
managed in a manner deemed necessary by the department until the conditions are corrected. 


History: 1953 Comp., § 45-8-24, enacted by Laws 
1959, ch. 195, § 3; 1967, ch. 53, § 2; 1973, ch. 97, § 2; 
2013, ch. 15, § 3. 

The 2013 amendment, effective June 14, 2013, autho- 
rized the department of agriculture to inspect documen- 


tation associated with nursery and florist stock and to ~ 


destroy or remove from sale nursery or florist stock that 
does not meet viability standards; in the second sentence, 
after "within the state", added "and inspect associated 
documentation"; and added the last sentence. 


ANNOTATIONS 


4 Purpose of this act is to insure that only disease-free 
nursery products, are shipped into New, Mexico. In order 


76-5-14, Inspection before sale. 


to accomplish this purpose there is a provision for the 
inspection of out-of-state nurseries to insure that such 
nursery is free from diseased plants and shrubs. The fee 
charged is merely for the purpose of providing means for 
the enforcement of the act, and is not an unreasonable 
amount. 1955-56 Op. Att'y Gen. No. 56-6377 (rendered un- 
der former law). 

Am. Jur. 2d, A.L.R. and C. J.S. references, — 58 Am. 
Jur, 2d Occupations, Trades, and Professions §§ 1, 4, 63 to 
66, 69, 70, 72, 87, 88,90, 94, 97, 99, 113,120, 122 to 126, 

3 C, 3. S. ‘Agriculture $90. 


_Every person growing or producing nursery stock for sale in this state shall, before selling, ship- 
ping or transporting, or offering for sale, shipment or transportation, any nursery stock so grown 
or produced, apply for an annual inspection of his nursery and nursery stock. The application for 
inspection shall be accompanied by the prescribed fee for the payment of such inspections. Persons 
who grow only vegetable plants for sale may obtain a special certificate for the prescribed fee. 


' ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.J.S. 
Agriculture § 90, 


History: 1953 Comp., § 45-8-26, enacted by Laws 
1959, ch. 195, § 5; 1967, ch. 53, § 4; 1973, ch. 97, § 3; 
1979, ch. 193, § 2. 


; 


76-5-15. Inspection of nurseries. 


The department is authorized to inspect all nurseries in the state and all nursery stock grown 
within the state. If the nursery stock is found to be free of plant pests, an inspection certificate 
shall be issued certifying that the nursery stock has been inspected and is believed to be free from 
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76-5-16 AGRICULTURE 76-5-18 


plant pests. The certificate shall be valid for one license year. If, at. any subsequent inspection, the 
nursery is found to be infested with plant pests, the certificate may be canceled until the condi- 
tions are corrected. | 


History: 1953 Comp., § 45-8-27, enacted by Laws inspection of" and added "is authorized to inspect" and 


1959, ch. 195, § 6; 1967, ch. 53, § 5; 1973, ch. 97, § 4; after "stock grown within the state", deleted "before the 
1979, ch. 193, § 3; 2013, ch. 15, § 4. stock is offered for sale", 


The 2013 amendment, effective June-14, 2018, ex- 
panded the scope of the department of agriculture's au- ANNOTATIONS 


thority to inspect nurseries; and in the first sentence, Am, Jur. 2d, A.L.R: and’C.J.8. references. — 3 C. JS. 
after "The department", deleted "shall make an annual Agriculture § 68. 


76-5-16.. Dealers' or Romande licenses. 


Every in-state dealer or agent sling: importing into. the state or storing in this state nursery or 
florist stock shall, before October 1 of each year and before engaging in the business of soliciting, 
landscaping, taking orders, selling, storing or delivering any such stock, apply to the department 
for a nursery or florist dealer's, landscaper's or agent's license: Dealers or agents distributing 
stock directly or on a consignment basis for more than one store or place of business or sales 
ground or selling stock from motor vehicles or other vehicles shall secure a license for each place 
or each vehicle from which the stock is sold. The application for license shall designate each place 
of business of the person applying. The application shall be accompanied by the prescribed fee 
for each place or each vehicle from which the stock is sold. Upon proper application and receipt 
of the proper fee, the department shall issue the license, which shall be valid for one license year. 
If any licensee is found to have violated any of the provisions of the Plant Protection Act or rules, 
regulations or orders of the department, the license may be revoked and, in the discretion of the 
department, the person may be refused a license in the state. Those dealers who sell only veg- 
etable plants that are sold for food production or dealers selling only cactus plants may obtain a 
special dealer's license for the prescribed fee. Applicants for the special dealer's license shall state 
that they will handle only vegetable plants or cactus plants and that the plants will be rome stock 
certified by an oti 


History: 1953 Comp., § 45-8-28, enacted by Laws nursery, such persons would come within the former ex- 
1959, ch. 195, § 7; 1967, ch. 53, § 6; 1973, ch. 97, § 5; ception. 1955-56 Op. Att'y Gen. No. 56-6446 (rendered un- 
1979, ch. 193, § 4; 2018, ch. 15, § 5. der former law). 

The 2013 amendment, effective June 14, 2013, limited Control necessary to make Avent. — A New Mexico 
the requirement that dealers arid agents obtain a license state nursery could have actual agents under its complete 
to in-state dealers and agents; in the first sentence, at the control and such agents would not be required to secure a 
beginning of the sentence, after "The" added "in-state" salesman's certificate under this proviso. The amount of 
and after "October 1 of each year", added "and". control necessary to make a party an agent would be as 


follows; (a) the principal would have to control the price 


ANNOTATIONS to be charged; (b) the principal would control the territory 
Requirement for certificate. — Every. person, firm wherein the agent operated; (c) the agent would take or- 
or corporation soliciting or taking orders for the sale of ders in the name of the principal and hold himself out as 
nursery stock is required to secure the nursery salesman's a representative ofsuch principal, 1955-56 Op. Att'y Gen. 
certificate unless they come within the proviso formerly No. 56-6446 (rendered under former law). 
contained in. the last portion, of the section. 1955-56 Op. Am. Jur. 2d, A.L.R. and C,J.S, references. — 58 Am. 
Att'y Gen. No. 56-6446 (rendered under former law). Jur, 2d Occtipations’ Trades, and Professions §§ 64, 66, a 
Question of agency only arises where persons work ~~ ‘70, 94, 103, 104, 127 to 130. 
and sell products exclusively from New Mexico nurser- 3 C.J.S. Agriculture § 167, 


ies. If such persons are actual agents of the New Mexico 


76-5-17, 76-5-18. Repealed. 


Repeals. — Laws 1979, ch. 193, § 10, repealed 76-5-17 amateur gardeners from the Plant Protection Act bang per- 
and 76-5-18 NMSA 1978, as enacted by Laws 1959, ch. mits for shipping from out-of-state. 
195, §§ 8 and 9, respectively, relating to the exemption of 
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76-5-19 


76-5-19. Labels. 


INSECT PESTS AND PLANT DISEASES 


76-5-23 


All nursery stock and collected plants sold or trafficked in the state shall be securely and cor- 
rectly labeled either as to common or botanical names based on.a current and recognized industry 


reference. 


History: 1953 Comp., § 45-8-31, enacted by Laws 
1959, ch. 195, § 10; 1967, ch. 53, § 9; 1973, ch. 97, § 8; 
2013, ch. 15, $6. 

The 2013 amendment, effective June 14, 2013, gener- 
alized the source that may be used for common or botani- 
cal names; and after "botanical names", deleted "as rec- 
ognized by 'Standardized Plant Names' prepared by the 
American joint committee on horticultural nomenclature 


or the 'Manual of Cultivated Plants! by L. H. Bailey", and 
added "based on a current and. recognized industry refer- 
ence". 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am, 
Jur. 2d Agriculture § 55. 


3 C.J.S. Agriculture § 90. 


4 


76-5-20. Viability standards. 


Only pest-free, sound and healthy nursery stock stored, offered or displayed under conditions 
that will maintain its vigor shall be offered for sale or sold. The offering for sale or sale of dead 
nursery stock or nursery stock so seriously weakened by drying or by excessive heat or cold or 
nursery stock that has been mechanically or otherwise treated to the extent of concealing its true 
condition or stock that for any cause is in such a condition that it is unable to grow satisfactorily 
with reasonable care or stock that may potentially be infested with a plant pest, is a violation of 
the Plant Protection Act. Florist stock offered for sale must be such that it is pest- -free and will 
maintain its aesthetic value for a reasonable period of time after sale. 


History: 1953 Comp,, § 45-8-31. 1, enacted by Laws 
1978, ch. 97, § 9; 2013, ch. 15, § 7. 

The 2013 amendment, effective June 14, 2018; pro-' 
hibited the sale of nursery stock that is infested with a 
plant pest; in the first sentence, at the beginning of the 
sentence, after "Only", added "pest-free"; in the second 
sentence, after "satisfactorily with reasonable care", 
added "or stock that may potentially be infested with a 


plant pest"; and in the third sentence, after "sale must be 
such that it", added "is pest-free and". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 
Jur. 2d Occupations, Trades, and Professions § 136. 
3 C.J.S. Agriculture § 68. 


76-5-21. Collected plants. 


All persons collecting plants for sale must file with the department an application for a collected 
plants permit. The board may adopt regulations relative to collected plants. 


History: 1953 Comp., § 45-8-32, enacted by Laws 
1959, ch. 195, § 11; 1973, ch. 97, § 10; 1979, ch. 193, § 5. 


76-5-22. Repealed. 


Repeals. — Laws 2013, ch. 15, § 10 repealed 76-5-22 
NMSA 1978, as enacted by Laws 1959, ch: 195,:§ 12, re- > 
lating to certificates of inspection on stock brought into 


the state, effective June 14, 2013. For provisions of former 
section, see the 2012 NMSA 1978 on NMOneSource.com. 


76-5-23. Transporting within the state. 


The department may require a person producing, selling or offering for sale or shipping or trans- 
porting any nursery or florist stock within the state to affix or have printed on each package of 
stock a certification statement as prescribed by the department. When a certification statement 
is required, it is unlawful for any transportation company, public carrier, commercial truck or 
other agency engaged in the business of transportation to ship, transport or accept for shipment 
any package of nursery or florist stock until the required certification statement is attached to the 
package. 


1085 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-5-24 AGRICULTURE 76-5-26 


History: 1953 Comp., § 45-8-34, enacted by Laws "The department may require a", after "stock within the 
1959, ch, 195, § 18; 1978, ch. 97, § 12; 1979, ch. 193, § 7; state", deleted "shall have affixed", after "stock within the 
2018, ch. 15, § 8. state to", added "affix", and after “within the state to af- 

The 2013 amendment, effective June 14, 2013, per- fix or", added “have: and in the second sentence, at the 
mitted the department of agriculture to require persons ~*' beginning of the sentence, added "When a certification 
selling or transporting nursery or florist stock to affix a statement is required" and after "certification statement 
certification statement to each package of stock; prohib- is attached", deleted "thereto" and added "to the package". 
ited the transportation of nursery or florist stock without 
fixing a certification statement to the package when a cer- ANN OTATIONS : 
tification statement is required; in the first sentence, at ne Od Jur. 2d, ALR. end C.J.S. references. — 3 C. IS. 


the beginning of the sentence, deleted "Every" and added Agriculture § 90. 


76-5-24. Forms. 


It is duty of the department to prescribe all forms to be used in the administration and enforce- 
ment of the Plant Protection Act and to compile and furnish a list of all nurseries which have been 
certified to sell nursery or florist stock within the state and all the persons who have been certified 
to sell, ship, store or solicit, orders for nursery or florist stock within the state. 


History: 1953 Comp., § 45-8-35, enacted by Laws 
1959, ch. 195, § 14; 1973, ch. 97, § 13; 1979, ch. 193, § 8. : a 


76-5-25. Powers of board eat department. 


The department shall enforce the provisions of the Plant Protection Act. The board shall adopt 
and promulgate such rules as may be necessary for its administration and enforcement. The 
board may adopt sets of standards and grades for nursery stock and, if it so desires, adopt those 
standards and grades recommended by an industry-recognized reference, to take any action neces- 
sary to ensure that all nursery stock sold in the state meets the standards and grades established 
and to stop sales of any Noble pate et te stock. 


History: 1953 Comp., § 45-8-36, enacted by Laws rules promulgated under the section.and violations of the 
1959, ch. 195, § 15; 1973, ch. 97, § 14; 2018, ch. 15, § 9. act itself would be equally punishable as misdemeanors, 
The 2013 amendment, effective June 14, 2013, autho- the courts found no legislative directive that violations 
rized the board of regents to adopt standards and grades of the rules are punishable as offenses. State v. Allen, 
recommended by an industry-recognized reference; and 1967-NMSC-029,.77 N.M. 483, 423 P.2d 867 (now see 76- 
in the third sentence, after "adopt those standards and 5-28 NMSA 1978). 
grades recommended by", deleted "the American associa- Am, Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 
tion of nurserymen" and added "an industry-recognized ' Jur, 2d Agriculture §§ 42,50. 
reference", iby 3 C.J3.8, Agriculture §§ 19, 20. if 
ANNOTATIONS 


Violation of rules as punishable offenses. — Ab- 
sent a statement in the penalty section that violations of 


76-5-26. Fees. 


A. »Fees paid for the licenses, certificates and permits required under the Plant Protection Act 
shall be set by regulation of the board, but shall not exceed the following amounts: 
(1) annual inspection fee of nursery and nursery stock, seventy-five dollars ($75.00) plus 
two dollars ($2.00) per acre of nursery stock inspected; 
(2) annual special inspection fee for person growing only vegetable plants, twenty-five dol- 
lars ($25.00); | 
| (3) annual nursery or florist dealer's, landscaper's or seams license fee, seventy-five inte 
lars ($75.00); 
(4). annual special dealer's license for persons who handle only vegetable or is: iok plants, 
twenty-five dollars ($25.00); and’ H 
(5). annual fee for collected plants ernie seventy-five dollars ($75.00). 
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76-5-27 PEST CONTROL 76-6-1 

B. Ifthe application for renewal of any annual license, permit or certificate provided for in the 
Plant Protection Act is not filed prior to the expiration of the prior license, permit or certificate, 
the fee for such license, permit or certificate shall be double the amount specified in this section. 
However, this double fee shall not apply if the applicant has not engaged in business subsequent to 
the expiration of his license, permit or certificate, and furnishes an affidavit certifying to that fact. 


C. The board may adopt regulations to exempt a person from the payment of fees. 


History: 1953 Comp., § 45-8-36.1, enacted by Laws 
1973, ch. 97, § 15; 1979, ch. 193, § 9. ' 


76-5-27. Fees collected. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 
Jur. 2d Occupations, Pelee hs Professions §§ 10, 66, 88, 
94, 118, 127. 


All fees collected under the provisions of the Plant Protection Act shall be deposited in the trea- 
sury of the New Mexico state Buyers} ty and be expended for the purpose of its administration and 


enforcement. 


History: 1958 Comp., § 45-8-37, enacted by Laws 
1959, ch. 195, § 16; 1967, ch. 53, § 10; 1973, ch. 97, § 16. 


76-5-28. Penalties. 


Any person violating the provisions of the Plant Protection Act or, after a notice to cease and 
desist, violating any rule; regulation or order promulgated under the Plant Protéction Act, upon 
conviction thereof shall be guilty of a petty misdemeanor. Each day the person remains in violation 
constitutes a separate offense. The license of any such person may also be revoked. 


History: 1953 Comp., § 45-8-38, enacted by Laws 
1959, ch. 195, § 17; 1967, ch. 53, § 11; 1973, ch. 97, § 17. 

Severability. — Laws 1959, ch. 195, § 19, provided 
for the severability of the act if any part or application 
thereof was held invalid. 


ANNOTATIONS 


Violation of rules as punishable offenses, —.Ab- 
sent a statement in the penalty section that violations of 


t 
WA 


rules promulgated under the section and violations of the 
act itself would be equally punishable as misdemeanors, 
the courts found no legislative directive that violations 
of the rules are punishable as offenses. State v. Allen, 
1967-NMSC-029, 77 N.M. 4383, 423 P.2d 867 (now see 76- 
5-28. NMSA 1978). 

Am. Jur, 2d, A.L.R. and C.J.S. Peferences. — 58 Am. 
Jur, 2d Occupations, Trades, and Professions §§ 64, 66, 67, 
70, 94, 103,'104, 127 to 130. 

8 CWJ.S. Agriculture § 94. 


_ ARTICLE 6° 
Pest Control 


. Short title. 

. Definitions. 

. Administration; rules and pop ution, 

. Voluntary measures. 

. Plant quarantine; authority. 

. Abatement and emergency measures authorized. 
. Inspections authorized; warrants. 

. Cooperation. 

. Penalties. > | | Ave 


PDAARABRAGHAD!S 
mCoONHMAARdDOH 


76-6-1. Short title. 


Sec. 

76-6-10. Compact enacted and entered into. 

76-6-11. Cooperation with pest control insurance fund. 

76-6-12. Filing of compact. 

76-6-13. Compact administrator. 

76-6-14. Applications for assistance: 

76-6-15. Disposition of money from compact insurance 
fund, 

76-6-16, "Executive head" defined. 


This act [76-6-1 through 76-6-9 NMSA 1978] may be cited as the "Pest Control Act." 
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76-6-2 AGRICULTURE 76-6-4 


History: 1953 Comp., § 45-8-39, enacted, by Laws i . ANNOTATIONS 


1AHO, eh. thy hd Am. Jur. 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality of statutes for protection of vegetation against 
disease or infection, 70 A.L.R.2d 852. ». 
8 C.J.S. Agriculture § 83. 


76-6-2. Definitions. 


As used in the Pest Control Act [76-6-1 through 76-6-9 NMSA 1978]: 

A. "board" means the board of regents of New Mexico state university or any officer or em- 
ployee to whom authority to act in their stead has been or hereafter may be delegated; 

B. "pest" means any insect, disease or other organism of any character causing or capable of 
causing injury or damage to any plants or parts thereof or any processed, manufactured or other 
products of plants; 

C. "host" means any plant or plant product upon which a pest is dependent for completion of 
any portion of its life cycle; 

D. "infestation" means actually infested or infected with a pest, or so segeutiel to infestation 
that it would be reasonable to believe that an infestation exists; 

E. "person" means any individual, corporation, company, society, association or other business 
entity; 

F. "move" means to ship, offer for shipment, receive for eeancnortadlan! carry or otherwise 
transport, move or allow to be moved; 

G. "regulated article" means any article of any character as described in the eisantine¢ carry- 
ing or capable of carrying the plant pest against which the quarantine is directed; ’ 

H. "certificate" means a document issued or authorized by the board indicating that a regu- 
lated article is not contaminated with,a pest; and 

I. "permit" means a document issued or authorized by the board to provide for the movement 
of regulated articles to restricted destinations for limited handling, utilization or processing. 


History: 1953 Comp., § 45-8-40, enacted by Laws 
1969, ch. 41, § 2. 


76-6-3. Administration; rules and regulations. 


The board shall have the responsibility for the administration of the Pest Control Act [76-6-1 
through 76-6-9 NMSA 1978]. The board may assign functions or delegate any authority provided 
for in the Pest Control Act to any of its officers or employees; provided, that such functions or au- 
thority be exercised under the general supervision ofthe board. The board shall promulgate all 
rules and regulations necessary for the efficient execution of the provisions of the Pest Control Act. 


History: 1958 Comp., § 45-8-41, enacted by Laws dl ANNOTATIONS 


1969, ch. 41, § 3. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture §§ 21, 22. 
3 C.J.S. Agriculture § 85. 


76-6-4. Voluntary measures. 


The board, either independently or in cooperation with counties, cities, towns or other political 
subdivisions of the state, farmers' associations or similar organizations, individuals, [the] federal 
government or of [with] other states, is authorized to carry out operations or measures to locate, 
suppress, control, eradicate or prevent or retard the spread of pests with the consent of the o owners 
of the property involved. 


History: 1953 Comp., § 45-8-42, enacted by Laws Bracketed material. — The bracketed material was 
1969, ch. 41, § 4. inserted by the compiler and is not part of the law. 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 58. 


76-6-5. Plant quarantine; authority. 


A. The board is authorized to quarantine this state or any portion thereof when they deter- 
mine that such action is necessary to prevent or retard the spread of a pest. within or from this 
state and to quarantine any other state or portion thereof whenever they determine that a pest ex- 
ists therein and that such action is necessary'to prevent or retard its spread into this state. Before 
promulgating their determination that a quarantine is necessary, the board shall, after due notice 
to interested parties, hold a public hearing under such rules as they shall promulgate, at which 
hearing any interested party may appear and be heard either in person or by attorney; provided, 
the board may impose a temporary quarantine for a period not to exceed ninety days during which 
time a public hearing, as provided herein shall be held if it appears that a quarantine for more 
than the ninety-day period will be necessary to prevent or retard the spread of the pest. The board 
shall give notice of the establishment of the: quarantine in such newspapers in the quarantined 
area as they may select. The board may limit the application of the quarantine to the infested 
portion of the quarantined area and appropriate environs, to be known as the regulated area, 
and may, without further hearing, extend the regulated area to include additional portions of the 
quarantined area upon publication of a notice to that effect in such newspapers in the quarantined 
area as they may select or by direct written notice to those concerned, . \ 

B. Following establishment of the quarantine, no person shall move any regulated article de- 
scribed in the quarantine or move the pest against which the quarantine is established, within, 
from, into or through this state contrary to regulations promulgated by the board. Notice of the 
regulations shall be atl ale e in such FBLA in the quarantined area as the board may § se- 
lect. 

C. The regulations may restrict the movement of the pest and any regulated articles from the 
quarantined or regulated area in this state into or through other parts of this state or other states 
and from the quarantined or regulated area in other states into or through this state and shall 
impose such inspection, disinfection, certification or permit and other requirements as the board 
deems necessary to effectuate the purposes of the Pest Control Act [76-6-1 through ’'76-6-9 NMSA 
1978]. 


History: 1953 a § abated; enucterl me Laws ANNOTATIONS 


ere Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
dur, 2d Agriculture §§ 43 to 45. 
3 C.J.S. Agriculture § 89. 


76-6-6, Abatement and emergency measures authorized. 


A. Whenever the board finds any article that is infested or reasonably believed to be infested 
or a host or pest exists on any premises or is in transit in this state, it may, upon’ giving notice to’ 
the owner or his agent in possession thereof, seize, quarantine, treat or otherwise dispose of the 
pest, host or article in such manner as the board deems necessary to suppress, control, eradicate 
or prevent or retard the spread of a pest, or'the'board may order the owner or ey to'so eat or 
otherwise dispose of the pest, host or article. 

B. When the board finds that a’‘continuing threat of the spread’ of a pest exists, and after ap- 
propriate notice, an owner or his agent does not take immediate measures to prevent or retard the 
spread of the pest, the board’ may take reasonable emergency action as necessary in accordance 
with the provisions of the Pest Control Act [76-6-1 through 76-6-9 NMSA 1978] and regulations 
of the board. The board may assess an emergency action fee to recover the cost of the emergency 
action, not to exceed one thousand dollars ($1,000), against the owner of the property that was 
subject to the board's emergency action. 
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History: 1953 Comp., § 45-8-44, enacted by Laws ANNOTATIONS 
1969, ch. 41, § 6; 1997, ch. 176, § 1. 
The 1997 amendment, effective June 20, 1997, desig- Am, Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 


Jur. 2d Agriculture §§ 49 to 51. 


nated the existing language as Subsection A; added Sub- 3 C..S. Agriculture § 83. 


section B; and made stylistic changes. 


76-6-7. Inspections authorized; warrants. 


A. To effectuate the purposes of the Pest Control Act [76-6-1 through 76-6-9 NMSA 1978], the 
board may, with the consent of the owner or by court order, make reasonable inspection of any 
premises in this state and.:any property therein or thereon and may without a warrant stop and. 
inspect, in a reasonable manner, any means of conveyance moving within this state, upon probable 
cause to believe thatit contains or carries any pest, host or other article subject to the Pest Control 
Act. The board may make any other reasonable inspection of any premises-or means of conveyance 
for which, under.the constitution of the United States and the constitution of this state, no war- 
rant is required. 

B. The appropriate district courts in this state shall have authority to issue orders for such 
inspections upon a showing by the board that there.is probable cause to believe that there exists 
in or on the property to be inspected a pest, host,or other article subject to the Pest Control Act. 


History: 1953 ,Comp., § 45-8-45, enacted by Laws ANNOTATIONS 


1969, ch. 41, § 7. 
pits HY ional i t Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Cross references. — For constitutional provision as to Jur. 2d Agriculture §§ 44, 45, 50, 


searches and seizures, see N.M. Const., art. II, § 10) 3c. J. S Agriculture § 83. 


76-6-8. Cooperation. 


A. The board is authorized to cooperate with any Agency of the federal government in such 
operations and measures as they deem necessary to suppress, control, eradicate, prevent or retard 
the spread of any plant pest. The board is authorized to expend state funds on federal lands. 

B.. The board is authorized to cooperate with agencies of adjacent states in such operations 
and measures as they deem necessary to locate, suppress, control, eradicate, prevent or retard the 
spread of any pest. ) 


History: 1953 ate 4 § 45-8-46, enacted by Laws ANNOTATIONS — 


1969, ch. 41, § 8. 
og é Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 43. 
3 C.J.S. Agriculture § 96. 


76-6-9. Penalties. 


A. Any person who shall violate any of the provisions of the Pest Control Act [76-6-1 through 
76-6-9 NMSA 1978],,or any rule, regulation or quarantine promulgated by the board, or who shall 
alter, forge. or counterfeit, or use without authority any certificate or permit or other document pro- 
vided for in the Pest Control Act or in the regulations ‘of the board provided for.in the Pest.Control 
Act, shall.be deemed guilty of a misdemeanor. 

B.. Any. person who has knowingly moved any regulated article into this state from any quar- 
antined area of any other state, which article has not been treated or handled under provisions of 
the quarantine and regulations in effect at the point of origin, shall be guilty of a misdemeanor. 


History: 1953 Comp.,.§ 45-8-47, enacted, by Laws : 3 ANNOTATIONS 


1969, ch. 41, § 9. 
Kas, Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture §§ 42, 50, 51. 
3 C.J.S. Agriculture § 87. 
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76-6-10. Compact enacted and entered into. 


The "Pest Control Compact" is enacted into law and entered into with all other jurisdictions 
legally joining therein, in the form substantially as follows: 


PEST CONTROL COMPACT 
Article I 
Findings 


The party ueeee find that: 

(a) Inthe absence of the higher degree of cooperation amene them possible under this compact, 
the annual loss of approximately ten billion dollars from the depredations of pests-is virtually cer- 
tain to continue, if not to increase. 

(b) Because of varying climatic, geographic and economic factors, each state may be affected 
differently by particular species of pests; but all states share the inability to protect themselves 
fully against those pests which present. serious dangers to them. 

(c) The migratory character of pest infestations makes it necessary for states.both adjacent to 
and distant from one another, to complement each other's activities when faced with conditions of 
infestation and reinfestation. 

(d) While every state is seriously affected by a substantial number of pests, and every state is 
susceptible of infestation by many species of pests not now causing damage to its.crop and plant 
life and products, the fact that relatively few species of pests present. equal danger to or are of 
interest to all states makes the establishment. and operation of an insurance, fund, from which 
individual states may obtain financial support for pest.control programs of benefit to them in other 
states and to which they may contribute in accordance with their relative interests, the most equi- 
table means of financing cooperative pest, eradication and control programs. 


CNS Pe TD 
Definitions — 


As used in this,compact, unless the context clearly requires.a different construction: 

(a). "state" means a state, territory or possession of the United States, the District of Columbia, 
and the commonwealth of Puerto Rico; 

(b) "requesting state" means a state which nes the procedures of the compact.to secure the 
undertaking or intensification of measures to.control or eradicate.one or more pests within one or 
more other states; : 

(c) "responding state" means a state requested to undertake or intensify the measures referred 
to in subdivision (b) of this Article; 

(d) "pest" means any invertebrate animal, pathogen, parasitic plant or similar or allied or- 
ganism which can cause disease or damage in any. crops, trees, shrubs, grasses or other plants of 
substantial value; 

(e) "insurance fund" means the pest control insurance fund. established pursuant to this com- 
pact; . 7 | | | 

(f) ‘eoverning board" means s the administrators of this compact representing all of the party 
states when:such administrators are acting as a body in pursuance of authority vested in them by 
this compact; and ) 

(g) "executive committee" means the committee established pursuant.to Article V (e) of this 
compact.. 
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76-6-10 AGRICULTURE 76-6-10 
~Article III 
The Insurance et 


There is hereby established the "Pest Control fain Fund" for tis purpose of BAAD other 
than normal pest control operations which states may be called upon to engage in pursuant to this 
compact. The insurance fund shall contain moneys appropriated to it by the party states and any 
donations and grants accepted by it. All appropriations, except as conditioned by the rights and ob- 
ligations of party states expressly set forth in this compact, shall be unconditional and may not be 
restricted by the appropriating state to use in the control of any specified pest or pests. Donations 
and grants may be conditional or unconditional, provided that the insurance fund shall not accept 
any donation or grant whose terms are inconsistent with any provisions of this compact. 


Article IV 
The Insurance Fund, Internal Operations and Management 


(a) The insurance fund shall be administered by a governing board and executive committee as 
hereinafter provided. The actions of the governing board and executive committee pursuant to this 
compact shall be deemed the actions of the insurance fund. 

(b) The members of the governing board shall be entitled to one vote Acdaah on such board. No 
action of the governing board shall be binding unless taken at a meeting at which ’a majority of 
the total number of votes on the governing board are cast in favor thereof. Action of the Sephaits 
board shall be only at a meeting at which a majority of the members are present. 

(c) The insurance fund shall have a seal which may be employed as an official symbol and 
which may be affixed to documents and otherwise used as the governing board may provide. 

(d) The governing board shall elect annually, from among its members, a chairman, a vice 
chairman, a secretary and a treasurer. The chairman may not succeed himself. The governing 
board may appoint an executive director and fix his duties and his compensation, if any. Such 
executive director shall serve at the pleasure of the governing board. The governing board shall 
make provision for the bonding of such of the ofnicees and employees of the insurance fund as may 
be appropriate. 

(e) Irrespective of the civil service, (he, Sy or other merit system laws of any of the party 
states, the executive director, or if there be no executive director, the chairman, in accordance with 
such procedures as the bylaws may provide, shall appoint, remove or discharge such personnel as 
may be necessary for the performance of the functions of the insurance fund and shall fix the du- 
ties and compensation of such personnel. The governing board in its bylaws shall provide for the 
personnel policies and programs of the Insurance Fund. 

(f) The insurance fund may borrow, accept or contract for the services of personnel from any 
state, the United States; or any other governmental agency, or from any person, ene association 
or corporation. 

(g) The insurance fund may accept for any of its purposes and functions under this Bonet 
any and all donations, and grants of money, equipment, supplies, materials and services, condi- 
tional or otherwise, from any state, the United States, or any other governmental agency, or from 
any person, firm, association or corporation, and may receive, utilize’ and dispose of the same. Any 
donation, gift or grant accepted by the governing board pursuant to this paragraph or services 
borrowed pursuant to paragraph (f) of this Article shall be reported in the annual report of the in- 
surance fund. Such report shall include the nature, amount and conditions, if any, of the donation, 
gift, grant or services borrowed and identity of the donor or lender. 

(h) The governing board shall adopt bylaws for the conduct of the business of’ the insurance 
fund and shall have the power to amend and rescind these bylaws. The insurance fund shall pub- 
lish its bylaws in convenient form and shall file a copy thereof and a copy of any amendment 
thereto with the appropriate agency or officer in each of the party states. 
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»@) The insurance fund annually shall make to the governor and legislature of each party state 
a report covering its activities for the preceding _ The insurance fund aia make such addi- 
tional reports as it may deem desirable. 

(j) -In addition to the powers and duties sacked authorized and inninotidel die insurance 
fund may do such other things as are arssig and incidental to the conduct of its affairs pursu- 
ant to this compact. 


Article V 
) Compact and Insurance Fund Administration 


(a) In each'party state there shall be a compact administrator} who shall be selected and serve 
in such manner as the laws of his state may provide, and who shall: 

1... Assist in the coordination of activities pursuant to the compact in his state; and 

2. Represent his state on the governing board of the insurance fund. 

(b) If the laws of the United States specifically so provide, or if administrative provision is 
made therefor within the federal government, the United States may be represented on the gov- 
erning board of the insurance fund by not to exeed [exceed] three representatives. Any such repre- 
sentative or representatives of the United States shall be appointed and serve in such manner as 
may be provided by or pursuant to federal law, but not such representative shall have a vote on the 
governing board or on the executive committee thereof. 

(c) The governing board shall meet at least once each year for the purpose of determining 
policies and procedures in the administration of the insurance fund and, consistent with the pro- 
visions of the compact, supervising and giving direction to the expenditure of moneys from the 
insurance fund. Additional meetings of the governing board shall be held on call of the chairman, 
the executive committee, or a majority of the membership of the governing board. 

(d) At such times as it may be meeting, the governing board shall pass upon applications for 
assistance from the insurance fund and authorize disbursements therefrom. When the governing 
board is not in session, the executive committee thereof shall act as agent of the governing board, 
with full authority to act for it in passing upon such applications. 

(e) The executive committee shall be composed of the chairman of the governing board and 
four’additional members of the governing board chosen by it so that there shall be one member 
representing each of four geographic groupings of party states. The governing board shall make 
such geographic groupings. If there is representation of the United States on the governing board, 
one such representative may meet with the executive committee. The chairman of the governing 
board shall be chairman of the executive committee. No action of the executive committee shall be 
binding unless taken at a meeting at which at least four members of such committee are present 
and vote in favor thereof. Necessary expenses of each of the five members of the executive commit- 
tee incurred in attending meetings of such committee, when not held at the same time and place 
as a meeting of the governing board, shall be charges against the insurance fund. 


porud! Article VI 
Assistance and Reimbursement 


= (a) Each party state pledges to each other party state that it will employ its best efforts to 
eradicate, or control within the strictest practicable limits, any and all pests. It is Silasadl eek that 
performance of this responsibility involves: ! 

1, The maintenance of pest control and eradication ‘activities of interstate significance by a 
party state at a level bck would be reasonable for its own protection in the absence of this com- 
pact. 

2. The meeting of ensangetiey outbreaks or fifesbatidme of interstate significance to no’less an 
extent than would have been done in the absence of this compact. 

(b) Whenever a party state is threatened by a pest not: present within its wsouste but present 
within another party state, or' whenever a party state is undertaking or engaged in activities for 
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the control or eradication of a pest or pests, and finds that such activities are or would be im- 
practicable or substantially more difficult of success by reason: of failure of another party state 
to cope with infestation or threatened infestation, that state may request the governing board to 
authorize expenditures from the insurance fund for eradication or controhmeasures to be taken by 
one or more of such other party states at a level sufficient to prevent, or'to reduce to the greatest 
practicable extent, infestation or reinfestation of the requesting state. Upon such authorization 
the responding state or states shall take or increase such eradication or control measures as may 
be warranted. A responding state shall use moneys made available from the insurance fund expe- 
ditiously and efficiently to assist in affording the protection requested. 

(c) In order to apply for expenditures from the insurance fund; a requesting state shall submit 
the following in writing: 

1. A detailed statement of the circumstances which occasion the request for the invoking of 
the compact. 

2. Evidence that the pest.on account of whose eradication or control Maabrws is requested 
constitutes a danger to an agricultural or forest crop, product, tree, shrub, grass or other plant 
having a substantial value to the requesting state. 

3.  Astatement of the extent of the present and projected program of the requesting state and 
its subdivision, including full information as to the legal authority for the conduct of such program 
or programs and the expenditures being made or budgeted therefor, in connection with the eradi- 
cation, control, or prevention of introduction of the pest concerned. 

4. Proof that the expenditures being made or budgeted as detailed in item 3 donot constitute 
a reduction of the effort for the control or eradication of the pest concerned or, if there is a reduc- 
tion, the reasons why the level of puserand detailed in item 3 constitutes a normal level of pest 
control activity. 

5. A declaration as to whether, to the best: of its knowledge and belief, the eda ditions which in 
its view occasion the invoking of the compact in the particular instance can be abated by a pro- 
gram undertaken with the aid of moneys from the insurance fund in one year or less, or whether 
the request is for an installment:in a program which i is likely to continue for a longer eee of 
time. 

6. Such other ee wees as the governing cnet may require consistent with the provisions 
of this compact. 

(d). The governing board or executive committee shall give due notice of any meeting at which 
an application for assistance from the insurance fund is to be considered. Such notice: shall be 
given to the compact administrator of each party state and to such other officers and agencies as 
may be designated by the laws of the party states. The requesting state and any other party state 
shall be entitled to be represented and present evidence and argument at such meeting. 

(e). Upon the submission as required by paragraph (c) of this Article and such other informa- 
tion as it may have or acquire, and upon determining that an expenditure of funds is within the 
purposes of this compact and justified thereby, the governing board or executive committee shall 
authorize support of the program. The: governing board or the executive committee may meet at 
any time or place for the purpose of receiving and considering an application. Any and all deter- 
minations of the governing board or executive committee, with respect to an application, together 
with the reasons therefor shall be recorded and subscribed in such manner as to show and pre- 
serve the votes of the individual members thereof. 

(f) A requesting state which is dissatisfied with a determination of the executive committee 
shall upon notice in writing given within twenty days of the determination with which it is dis- 
satisfied, be entitled to receive a review thereof at the next meeting of the governing board. De- 
terminations of the executive committee shall be reviewable only by the governing board at one 
of its regular meetings, or at a special meeting held in such manner as the aeiaree board may 
authorize. 

(g) Responding states required to undertake or increase measures apeaee to this compact 
may receive moneys from the insurance fund, either at the time or times when such staté incurs 
expenditures on account of such measures, or as reimbursement for expenses incurred and charge- 
able to the insurance fund. The governing board shall adopt and, from time to time, may amend or 
revise procedures for submission of claims upon it and payment thereof. . 
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(h): Before authorizing the expenditure of moneys from the insurance fund pursuant to an ap- 
plication of a requesting state, the insurance fund shall ascertain the extent and nature of any 
timely assistance or participation which may be available from the federal government and’shall 
request the sii aghone ee or nn of the federal government for such assistance and par- 
ticipation. 

(i): The insurance fund may negotiate and execute a memorandum of understanding or other 
appropriate instrument defining the extent:and degree of assistance or participation between and 
among the insurance fund; cooperating federal agencies, states and any other entities concerned. 


| Article VII» 


' Advisory: and Technical Committees 

The governing board may establish advisory and technical: committees composed of state, local, 
and federal officials, and private persons to advise it with respect to’ any one or more of its func- 
tions: Any’ such advisory or technical committee, or any member or members thereof may meet 
with and participate in its deliberations. Upon request of the governing board or executive com- 
mittee an advisory or technical committee may furnish information and‘ recommendations with 
respect'to any application for assitance [assistance] from the insurance fund being considered by 
such board or committee and the board or committee may receive and consider the same; provided 
that any participant in a meeting of the governing board or executive committee held pursuant to 
Article’ VI(d) of the compact shall be entitled to-know the substance of any such information and 
recommendations, at the time of the meeting if made prior thereto or as‘a part thereof or, if made 
thereafter, no later than the time-at ee the governing board or executive committed makes its 
i epdeaeig of ba vi ienigaeiegs 


Article VIII 
Relations with Nonparty Jurisdictions 


(a) ‘A party state may make application for assistance from the insurance fund in respect of a 
pest in a'nonparty state. Such application shall be considered and disposed of by the governing 
board or executive committee in the same manner as an eet! with respect: toa pant within 
a party state except as provided in'this Article. 

(b) At or in connection with any meeting of the governing boar or executive committee held 
pursuant to Article VI(d) of this compact a nonparty state shall be entitled to appear, participate, 
and receive information only to such extent as the governing board or executive committee may 
provide. A nonparty state shall not be entitled to review of any determination made by the execu- 
tive committee. 

(c)’ The governing board or executive committee’ shall authorize expenditures from the insur- 
ance fund to be made in a nonparty state only after determining that the conditions'in such state 
and the value of such expenditures to the party states as a whole justify them. The governing 
board or executive committee may set any conditions which it deems appropriate with respect to 
the expenditure of moneys from the insurance fund in a nonparty state and may’enter into such 
agreement or agreements with nonparty states and other jurisdictions or entities as it may deem 
necessary or appropriate to protect the interests of the insurance fund with respect to expendi- 
tures and activities outside of party states. 


Article IX 
Finance 
(a) The insurance fund shall submit to the executive head or designated officer or officers of 


each party state a budget for the insurance fund for such period as may be required by the laws of 
that party state for presentation to the legislature thereof. 
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(b) Each of the budgets shall contain specific recommendations of the amount or amounts to 
be appropriated by each of the party states. The requests for appropriation shall be apportioned 
among the party states as follows: one-tenth of the total budget in equal shares and the remain- 
der in proportion to the value of agricultural and forest crops and products, excluding animals 
and animal products, produced in each party state. In determining the value of such crops and 
products the insurance fund may employ such source or sources of information as in its judgment 
present the most equitable and accurate comparisons among the party states. Hach of the budgets 
and requests for appropriations shall indicate the source or sources used in obtaining information 
concerning value of products. 

(c) The financial assets of the insurance fund shall be maintained in two accounts to be des- 
ignated respectively as the "operating account" and the "claims account". The operating account 
shall consist only of those assets necessary for the administration of the insurance fund during 
the next ensuing two-year period. The claims account shall contain all moneys not included in the 
operating account and shall not.exceed the amount reasonably estimated to be sufficient to pay all 
legitimate claims on the insurance fund for a period of three years. At any time when the claims. 
account has reached its maximum limit or would reach its maximum limit by the addition of mon- 
eys requested for appropriation by the party states, the governing board shall reduce its budget 
request on a pro rata basis in such manner as to keep the claims account within such maximum 
limit. Any moneys in the claims account by virtue of conditional donations, grants or gifts shall be 
included in calculations made pursuant to this paragraph only to the extent that such moneys are 
available to meet demands arising out of claims. 

(d) The insurance fund shall not pledge the credit of any party state. The i insurance fund may 
meet any of its obligations in whole or in part with moneys,available to it under Article IV(g) of this 
compact, provided that: the governing board takes specific action setting aside such moneys prior to 
incurring any obligation to be met in whole or in part in such manner. Except where the insurance 
fund makes use of moneys available to it under Article IV(g) hereof, the insurance fund shall not in- 
cur any obligation prior to the allotment of moneys by the party states adequate to meet the same. 

(e) The insurance fund shall keep accurate accounts of all receipts and disbursements. The 
receipts and disbursements of the insurance fund shall be subject to the audit and accounting pro- 
cedures established under its bylaws. However, all receipts and disbursements of funds handled by 
the insurance fund shall be audited yearly by a certified or licensed public accountant and a report 
of the audit shall be included in and become part of the annual report of the insurance:fund. 

(f) The accounts of the insurance fund shall be open at any reasonable time for inspection by’ 
duly authorized officers of the party states and by any persons authorized by the insurance fund. 


- Article X 
Entry Into.Force and Withdrawal 


(a) This compact shall enter into force when enacted into law.by any five or more states. There- 
after, this compact shall become effective as to any other state upon its enactment thereof. 

(b) Any party state may withdraw from this.compact by enacting a statute repealing the same, 
but no such withdrawal shall take effect until two years after the executive head of the withdraw- 
ing state has given notice in writing ofthe withdrawal to the executive heads of all other. party 
states. No withdrawal shall affect any Hability already incurred by or chargeable to a party state 
prior to the time of such withdrawal. 


Article XI 
Construction and Severability 
This compact shall be liberally construed so as to effectuate the purposes thereof. The provisions 
of this compact shall be severable and if any phrase, clause, sentence or provision of. this compact 


is declared to be contrary to the constitution of any state or of the United States or the applicabil- 
ity thereof to any government, agency, person or circumstance is held: invalid, the,validity of the 
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remainder of this compact and the applicability thereof to any government, agency, person or cir- 
cumstance shall not be affected thereby. If this compact shall be held contrary to the constitution of 
any state participating herein, the compact shall remain in full force and effect as to the remaining 
party states and in full force and effect as to the state affected as to all severable matters. 


History: Laws 1981, ch. 281, § 1. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 


76-6-11. Cooperation with pest control insurance fund. 


Consistent with law and within available appropriations, the departments, agencies and officers 
of this. state may cooperate with the insurance fund established by the Pest Control Compact [76- 
6-10 NMSA 1978]. 


History: Laws 1981, ch. 281, § 2. 


76-6-12. Filing of compact. 


Pursuant to Article IV (h) of the compact, copies of bylaws and amendments thereto shall be 
filed with the state department of agriculture. | 


History: Laws 1981, ch. 281, § 3. 


76-6-13. Compact administrator. 


The compact administrator for this state shall be the director of the state department of agri- 
culture. ) 


History: Laws 1981, ch, 281, § 4. 


76-6-14. Applications for assistance. 


Within the meaning of Article VI (b) or VIII (a) [of the compact], a request or application for as- 
sistance from the insurance fund may be made by the compact administrator for this state, when- 
ever in his judgment the conditions qualifying this state for such assistance exist and it would be 
in the best interest of this state to make such request. __ aA 


History: Laws 1981, ch. 281, § 5. . Bracketed material. — The bracketed material was 
date 44 inserted by the compiler and is not part of the law. 


76-6-15. Disposition of money from compact insurance fund. 


The department, agency or officer expending or becoming liable for an expenditure on account 
of a control or eradication program undertaken or intensified pursuant to the compact shall have 
credited to his account in the state treasury the amount of any payments made to this state to 
defray the cost of such program, or any part thereof, or as reimbursement thereof. 


History: Laws 1981, ch. 281, § 6. 


76-6-16. "Executive Heed! defined. 


As used in the compact, with reference to this state, "executive head" means the governor. © 


History: Laws 1981, ch. 281, § 7. 
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ARTICLE 6A p suesesiocees” piste es 
Cotton Boll Weevil Control a a ie yeu 


Sec. Sec. 
76-6A-1, Short title. 76- 6A-11. Cotton boll weevil control committees; addi- 
76-6A-2, New Mexico department of agriculture. © tional duties and powers, 
76-6A-3, Definitions. 76-6A-11.1. Organic cotton regulations, 
76-6A-4, Duties and powers. 76-6A-12. Agricultural land assessment; enforced collec- 
76-6A-5. Cotton boll weevil control committee; duties > ; tion. 
and powers. 76-6A-13. Petition for Seo eant of a cotton boll weevil 
76-6A-5,1. Exemption from Procurement Code and Per- control district. 
sonnel Act. “76-6A-14. * Petition filing fee. 
76-6A-6, Establishment of cotton boll weevil’ control dis-' 76-6A-15.: Hearings’ regarding abolishment of a cotton 
trict. boll weevil control district; notice of hear- 
76-6A-7. Petition filing fee. ings. 


76-6A-8. Hearings. 76-6A-16, Disposition of assessment proceeds. 
76-6A-9. Determination by director. LS 18 
76-6A-10, Referendum; cotton boll weevil control districts; 

cotton boll weevil control committees. 


Chapter 76, Article 6A NMSA 1978 may be cited as the "Cotton Boll Weevil Control Act". 


History: Laws 1996, ch. 77, § 1; 1997, ch. 57, § 1. The 1997 amendment, effective June 20, 1997, substi- 
tuted "Chapter 76, Article 6A NMSA 1978" for "This act". 


4 


76-6A-2. New Mexico department of agriculture. 


The Cotton Boll Weevil Control Act is to be administered by the New Mexico department of agri- 
culture, under the direction of the board of regents of New Mexico state university. 


History: Laws 1996, ch. 77, § 2. 


76-6A-3. Definitions. 


As used in the Cotton Boll Weevil Control Act: 

A. "board" means the board of regents of New Mexico state university; ) 

B. "cotton boll weevil" means any life stage of the cotton insect Anthonomus grandis Boheman; 

C. ,"cotton boll weevil control committee" means the persons, not less than three nor more than 
seven, elected by a majority of the cotton producers voting in a designated cotton boll weevil con- 
trol district; 

D. "cotton boll weevil control district" means a designated area duly established under the Cot- 
ton Boll Weevil Control Act wherein a program to monitor, suppress or eradicate the cotton boll 
weevil is administered; 

EK. "cotton producer" means any person growing five or more acres of cotton plants. For the 
purposes of the Cotton Boll Weevil Control Act, only one person from any farm, sole proprietorship, 
corporation, partnership or any other legal business arrangement shall be eligible to vote to estab- 
lish or dissolve a cotton boll weevil control district; 

F. "department" means the New Mexico department of agriculture; 

G. "director" means the director of the New Mexico department of agriculture; and 

H. "organic cotton producer" means any person growing cotton who is certified by the organic 
commodity commission [New Mexico department of agriculture] asa producer of organic or tran- 
sitional cotton. 


History: Laws 1996, ch. 77, § 3; 1997, ch. 57, § 2; Bracketed material. — The bracketed material was 
2000, ch. 35, § 1; 2005, ch. 14, § 1; 2005, ch. 18, § 1. inserted by the compiler and is not part of the law. . 
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Laws 2011, ch: 29, § 6 provided that all references tothe was set out: as amended by, Laws 2005, ch. 18, § 1. See 
organic commodity commission be deemed references to 12-1-8 NMSA 1978. 
the New Mexico department of agriculture. The 2000 amendment, effective March 6, 2000, in- 
The 2005 amendment, effective June 17, 2005, re- | serted "voting" following "cotton producers" in’ Subsec- 
vised the definition of cotton boll weevil control district tion C, 
to add designated areas where a program to monitor the _ The 1997 amendment, effective June 20, 1997, added 
cotton boll weevil is administered. Subsection H and made related stylistic changes. 


' Laws 2005, ch. 14, § 1'and Laws 2005, ch. 18, § 1 en- 
acted identical amendments to this section. The section 


76-6A-4. Duties and powers. 


The director shall determine any critically infested or threatened agricultural areas within New 
Mexico, hold public hearings within the proposed cotton boll weevil control district determined 
to be critically infested or at risk and provide technical support and advice in the formulation of 
plans tor the Se: control or oo of such infestation. ~ 


History: Laws 1996, eh 77, § 4; 2005, a 14, 5 23 Laws 2005, ch..14; § 2 and Laws 2005, ch,.18, § 2 en- 


2005, ch. 18, § 2. acted identical amendments to this section. The section 
The 2005 amendment, effective is 17, 2005, added “was set out as amended by Laws 2005, ch. 18, § 2. See 
to the duties of the director the duty to provide technical 12-1-8 NMSA 1978. 


support and advice in the formulation of plans for moni- 
toring cotton boll weevil infestation. 


76-6A-5. Cotton boll weevil control committee; duties and powers. ) 


A. .A cotton boll weevil control committee shall. prescribe control measures for any cotton 
planted within.a cotton boll weevil control district. When, prescribing control measures, the cotton 
boll weevil.control committee shall:make every effort to adhere to integrated pest. management 
practices, to allow organic cotton producers to choose organic pest management practices that will 
allow them to maintain their organic certification and to adhere to the management goals of indi- 
vidual cotton producers consistent with the goal of complete eradication of the cotton boll weevil. 

B...A cotton boll weevil control.committee may adopt regulations to set the method for deter- 
mining the yield per acre of cotton lands under the control of a cotton producer for purposes’ of 
calculating the assessment amount due.’ 


History: iaiia 1996, ch. 77,8 5; 1997, ch. 57, § 3. The 1997 amendment, effective June 20, 1997, :re- 
wrote Subsection A and made minor stylistic changes in 
Subsection B, 


76-6A-5.1. Exemption from Procurement Code.and Personnel Act. 


Cotton boll weevil control committees are exempt from the provisions of the Procurement Code 
[13-1-28 through 13-1-199 NMSA 1978], and the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
The committee members and committee employees are public employees for the purposes of the 
Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] and shall be provided all insurance and self- 
insurance coverage provided by the risk management division of the general services department. 


History: Laws 1999, ch. 8, § 3. art, IV, § 23, was effective June 18, 1999, 90 days after 
Effective dates. — Laws 1999, ch. 8, § 3 contained adjournment of the legislature. 
no eifective date provision, but, pursuant to N.M. Const., 


76-6A-6. Establishment of cotton boll weevil control district. 


Any. five or more persons pred usa cotton for which it is: proposed to establish a cotton boll.wee- 
vil control district may file a petition with the department asking that a cotton boll weevil control 
district be established. The petition shall set forth: 
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A: aconcise statement of the reasons for the establishment of a cotton boll weevil control dis- 
trict; 

B. a request that.a 1 referendum be held among the cotton produeans on the question of the es- 
tablishment of a cotton boll weevil control district; 

C. the name and address of the individual who is authorized i FEB AREY the petitioners; 

D. the maximum per unit assessment on the cotton acreage or production for which:the cotton 
boll weevil control district is established; and 

E. the method of levy and collection of an assessment upon cotton producers for the support of 
the cotton boll weevil control district. 


History: Laws 1996, ch. 77, § 6. 


76-6A-7. Petition filing fee. © 


The director shall prepare and deliver to the petitioners an original budget estimate of the cost 
of the proposed hearings and referendum. The petitioners, within thirty days after receipt of the 
cost estimate, shall remit to the director the amount of the cost.estimate. 


History: Laws 1996, ch. 77, § 7. 


76-6A-8. Hearings. is 


Within sixty days after a petition has been filed with the director and upon payment of the cost 
estimate, the director shall cause notices to be given of the proposed hearings in areas of the state 
where the cotton boll weevil is of economic importance. The notices of hearing shall be published 
in a newspaper of general circulation in the proposed cotton ‘boll weevil control district, and shall 
be sent directly to the organic commodity commission [New Mexico department of agriculture], at 
least fourteen days prior to the date of the hearing. 


History: Laws 1996, ch. 77, § 8; 1997, ch. 57, § 4. 
Bracketed material, — The bracketed material was 


The 1997 amendment, effective June 20, 1997, de- 
leted "at least fourteen days prior to the date of hearing” 


inserted by the compiler and is not part of the law. 

Laws 2011, ch. 29, § 6 provided that all references to the 
“organic commodity commission" be deemed references to 
the "New Mexico department of agriculture". . 


following "shall be published" in the second sentence and 
added "and shall be sent directly to the organic commod- 
ity commission, at least fourteen days prior to the date of 
the hearings" to the end of the second sentence. 


76-6A-9. Determination by director. 


After the public hearing, the director shall determine, based upon the facts presented and other 
relevant data available, if there is a need for the creation of a cotton boll weevil control district 
and if the need is sufficient to justify the holding of a referendum thereon. Subsequent petitions 
relating to the same locale may not be filed or action taken thereon within one year from the date 
the director has recorded a determination denying the need for the creation of a cotton boll weevil 
control district. 


History: Laws 1996, ch. 77, § 9. 


76-6A-10. Referendum; cotton boll weevil control districts; cotton boll 
weevil control committees. 


After public hearing, if the director decides there is justification for creating a cotton boll weevil 
control district, the department shall hold a referendum. When cotton producers who represent 
sixty-six percent of the cotton acreage within the area threatened with or infested by the cotton 
boll weevil vote in favor of the establishment of a cotton boll weevil control district, a cotton boll 
weevil control district shall be created. The cotton producers within a cotton boll weevil control 
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district shall promptly establish, and shall elect not less than three nor more than seven members 
to, a cotton boll weevil control committee. Cotton'boll weevil control committee members shall not 
receive per diem or compensation for their.services. Cotton boll weevil control districts and cotton 
boll weevil control committees shall:cease to exist when the cotton boll weevil control committee 


and the director determine that all financial and legal obligations have been satisfied. 


History: Laws 1996, ch. 77, § 10;1999, ch. 8, § 1. 

The 1999 amendinent, effective June 18, 1999, deleted 
"local" preceding "cotton boll weevil" in the catchline and 
throughout the section; in the fourth sentence substituted 
"Cotton: boll weevil control" for "The" atthe beginning, 
in the fifth sentence substituted the language beginning 
"when the" to the end of the section for six months after 


the successful eradication of the agricultural cotton boll 
weevil, as determined by the director, or at the end of five 
years from the date of their creation, whichever is sooner", 
and deleted the last two sentences, relating to petitions 
and public hearings to extend the termination date of a 
cotton boll weevil district. 


76- 6A-11. Cotton boll erioenzil control committees; additional duties and 


powers. 


A. Cotton boll weevil control pina may: 


(1) conduct programs to monitor, suppress or eradicate cotton boll weevils site their cot- 


ton boll weevil control districts; 


(2) cooperate in the administration of the Cotton Boll Weevil Control Act through the use 


of state or federal personnel and facilities or both; 


(3) contract for services or enter into cooperative agreements; 
(4). publish information and conduct seminars on the distribution and control of the cotton 


boll weevil; 


(5) levy and collect a special assesament, see on cotton acreage or cotton yield per acre 


within the cotton boll weevil control districts; and 


(6) borrow money or accept grants, donations or contributions for any purpose consistent 

with the powers and duties of the cotton boll weevil control committee. 
B. Cotton boll weevil control committees shall provide a complete accounting of the funds col- 
lected through the special assessment to all participating cotton producers in the cotton boll wee- 


vil control districts. 


C.. The cotton boll weevil control.committee shall send notice of the ebtac staat of a cotton 
boll weevil control district and its defined boundaries to,the organic commodity commission [New 
Mexico department of agriculture] within fourteen days of its establishment. 

D. If the cotton boll weevil control district includes certified organic acreage, the cotton boll 
weevil control committee shall select an organic cotton producer operating within the district, who 
shall have all ods powers of a committee member, to serve on ae cotton, boll weevil control com- 


mittee. 


History: Laws 1996, ch. 77, § 11; 1997, ch. 57, § 5; 


1999, ch. 8, § 2; 2005, ch. 14, § 3; 2005, ch. 18, §. 3) 


Bracketed material..—,The bracketed material was. 


inserted by the compiler and is not part of the law. 
Laws 2011, ch. 29, § 6 provided that all references to the 


organic commodity commission be deemed. references’ to 


the New Mexico department of agriculture. 

The 2005 amendment, effective June 17, 2005, per- 
mitted cotton boll weevil control committees to conduct 
programs to monitor cotton boll weevils within their dis- 
tricts; and in Subsection D, changed "organic farmer". to 
"organic cotton producer’. 


Laws 2005, ch. 14, § 3 and Laws 2005, ch. 18, § 3 en- 


'. ‘acted identical amendments to this section. The section 
‘was set out as amended, by Laws 2005, ch. 18,.§ 3. See 


12-1-8 NMSA 1978. 
The 1999 amendment, effective June 18, 1999, added 


‘Paragraph A(6). 


The 1997 amendment, effective June 20, 1997, deleted 
"local" preceding "cotton boll weevil" in the section head- 
ing and throughout the section; substituted "districts" for 
"district": throughout the section; in paragraph A(3), sub- 
stituted "state, federal or local" for "other agencies, includ- 
ing federal"; and added Subsections C and D, 


76-6A-11.1. Organic cotton regulations. 


A. Each organic cotton producer within an established cotton boll weevil control district shall 
notify the cotton boll weevil control committee in writing of the number of acres on which the or- 
ganic cotton producer intends to plant organic cotton at least thirty days prior to planting. 
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B. The cotton boll weevil committee shall require all organic producers to pay the assessment 
established for the cotton boll weevil control district in the same manner as apeieee of conven- 
tionally grown cotton in the cotton boll weevil control district. 

C. After crop planting, the cotton boll weevil control committee shall notify an organic cotton 
producer as to the boll weevil status of his cotton acres, as well as the boll weevil status of sur- 
rounding acres, as documented by the committee's normal boll weevil trapping program. 

D. The cotton boll weevil control committee shall confer with the organic cotton producer to 
determine measures that might be taken to attempt to keep all or a portion of the organic cotton 
producer's cotton acreage below trigger levels for required treatment. If the organic cotton pro- 
ducer chooses to use a nonconventional method, the cotton boll weevil control committee shall-pay — 
the costs of the nonconventional method used by the organic cotton producer, provided the costs 
do not exceed the equivalent costs of conventional control methods. If boll weevil trigger levels are 
reached on the organic cotton producer's acres and boll weevil migration from outside these acres 
has been eliminated as a cause of these levels, then the organic:cotton producer shall be allowed 
to harvest these acres, but shall not be allowed to grow cotton on the acreage for.one year. If the 
organic cotton producer chooses to use conventional methods of treatment, the cotton boll weevil 
committee shall proceed accordingly. 


History: Laws 1997, ch. 57, § 6. 


76-6A-12. Agricultural land assessment; enforced collection, 


Payment of the special assessment levied by a local cotton boll weevil control committee against 
a cotton producer shall be due and payable upon the cotton producer's receipt of an assessment 
statement from the local cotton boll weevil control committee. The committee's statement shall 
indicate: 

A. the total number of acres treated within re cotton boll weevil control district during the 
control program; 

B. the total acres treated, if any, that are under the control of the aaa user assessed; 

C. the total amount of funds expended, or estimated to be spent, in the cotton boll weevil con- 
trol district for the control program; 

D. the total acres and yield per acre of lands under the control of the land user assessed; and 

E. the amount assessed against the aT. user, 


History: Laws 1996, ch.'77, § 12. 


76-6A-13. Petition for abolishment of a cotton boll weevil control 
district. 


Any five or more persons producing cotton within a cotton boll weevil control district may file 
a petition with the department asking that'a cotton boll weevil control district be abolished. The 
petition shall set forth: 

A. the name and description of the cotton boll weevil control district to be abolished; 

B. aconcise statement of the reasons for the abolishment of the cotton boll weevil control dis- 
ipieu, 

C. arequest that a referendum be held among the producers of the crop on the question of the 
abolishment of the cotton boll weevil control district; and 

D, the name and address of the individual who is authorized to represent the petitioners. 


History: Laws 1996, ch. 77, § 13. 
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76-6A-14. Petition filing fee. 


The director shall prepare and deliver to the petitioners an original budget estimate of the cost 
of the proposed hearings and referendum. The petitioners, within thirty days after ig ge of the 
cost estimate, shall remit to the director the amount of the cost estimate. 


History: Laws 1996, ch. 77, § 14. 


76-6A-15. Hearings regarding abolishment of a cotton boll ‘weevil 
control district; notice of hearings... 


Within thirty days after the petition has been filed with the director and upon payment of the cost 
estimate, the director shall cause notices to be given of the hearing in the affected cotton boll weevil 
control district. The notice of hearing shall be published at least fourteen days prior to the date of 
hearing in a newspaper of general circulation in the affected cotton boll weevil control district. After 
public hearing, if the director decides there is justification for abolishing a cotton boll weevil control 
district, the department shall hold a referendum. When cotton producers who represent sixty-six per- 
cent of the cotton acreage within a cotton boll weevil control district vote in favor of the abolishment 
of the cotton boll weevil control district, such a cotton boll weevil control district shall be abolished. 
The local cotton boll weevil control committee shall promptly move to cease expenditures of cotton 
boll weevil control district funds and make an accounting of funds spent and return remaining funds 
in accordance with Section 16 [76-6A-16 NMSA 1978] of the Cotton Boll Weevil Control Act. 


History: Laws 1996, ch. 77, § 15. 


76-6A-16. Disposition of assessment proceeds. 


Funds collected by the local cotton boll weevil control committee are not state funds and are not 
required to be deposited in the state treasury. A local cotton boll weevil control committee shall 
deposit all money collected in a state chartered bank or other insured depository. Funds collected 
by one local cotton boll weevil control committee shall be held separate from funds collected by 
another local cotton boll weevil control committee. Funds remaining at the termination of a cotton 
boll weevil control district shall be distributed to cotton producers in proportion. to the percentage 
they contributed during the life of the cotton boll weevil control district. 


History: Laws 1996, ch. 77,.§ 16. 


Pink Bollworm Control 
Sec. ' | mo . : Sec. 
76-6B-1. Short title. 76-6B-8; Pink bollworm control committees established; 
76-6B-2, Definitions. . duties and powers. 
76-6B-3. Department administration. ; 76- 6B- 9. Organic cotton regulations. 
76-6B-4. Exemption from Procurement Code and Person- 76-6B-10. Agricultural land assessment; enforced ‘collec- 
nel Act. tion, 
76-6B-5. Establishment of pink bollworm control district. 76-6B-11. Petition for abolishment of a pink bollworm 
76-6B-6. Director; duties and powers. control district. 
76-6B-7. Referendum; pink bollworm control districts; lo- 76-6B-12. Disposition of assessment proceeds. 


cal pink bollworm control committees. 


76-6B-1. Short title. 


This act [76-6B-1 through 76-6B-12 NMSA 1978] may be cited as the "Pink Bollworm Control 
Act". 
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History: Laws 2001, ch. 13, § 1. IV, § 23, was effective June 15, 2001, 90 days after ad- 
Effective dates. — Laws 2001, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


76-6B-2. Definitions. 

As used in the Pink Bollworm Control Act: 

A. "board" means the board of regents of New Mexico state university; 

B, "cotton producer" means any person growing five or more acres of cotton plants, For, the | 
purposes of the Pink Bollworm Control Act, only one person from any farm, sole proprietorship, 
corporation, partnership or any other legal business arrangement shall be eligible to vote to estab- 
lish or, dissolve a pink bollworm control district; 

_C. "department" means the New Mexico department of agriculture; 
a LD, ‘director’ means the director of the New Mexico. department of agriculture; 

E. “organic cotton producer" means any person growing cotton who is certified by the organic 
commodity commission [New Mexico department of agriculture] as a producer of organic or tran- 
sitional cotton; ~ 

F, pink bollworm" means any life stage of the cotton insect Pectinophora gossypiella; 

G. "pink bollworm control committee" means the persons, not less than three nor more than 
seven, elected by a majority of the cotton producers voting in a designated pink bollworm control 
district; and 

H. "pink bollworm control district" means a designated area duly established under the Pink 


Bollworm Control Act wherein a program to suppress or eradicate the pink bollworm is adminis- 
tered. 


at 


History: Laws 2001, ch. 13, § 2. Effective dates. — Laws 2001, ch. 18 contained no ef- 
Bracketed material. — The bracketed material .was . fective.date. provision, but, pursuant to N.M. Const,, art. 

inserted by the compiler and is not part of the law. IV, § 23, was effective June 15, 2001, 90 ye after ad- 
Laws 2011, ch. 29, § 6 provided that all references to the journment of the legislature. 


organic commodity ‘commission be deemed references to’ 
the New Mexico department of agriculture. 


76-6B-3. Department administration. , 
The department shall administer the Pink Bollworm Control Act. 


History: Laws 2001, ch. 13, § 3. IV, § 23, was effective June 15, 2001, 90 days after Bd 
Effective dates. — Laws 2001, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


76-6B-4. Exemption from Procurement Code and Personnel Act. 


Pink bollworm control committees are ‘exempt from the provisions of the Procurement Code 
[13-1-28 through 13-1-199 NMSA 1978] and the Personnel Act [Chapter 10, Article 9 NMSA 
1978]. The committee members and committee employees are public employees for the purposés 
of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] and shall be provided all insurance 
and self-insurance coverage pIRvIdES by the risk management division of the general services 
department. 


History: Laws 2001, ch. 13, § 4. IV, § 23, was effective June 15, 2001, 90 days after ad- 
Effective dates. — Laws 2001, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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76-6B-5 PINK BOLLWORM CONTROL 76-6B-7 


76-6B-5. Establishment of pink bollworm control district. 


Any five or more persons producing cotton for which it is proposed to establish a pink bollworm 
control district may file a petition with the department asking that a pink bollworm control dis- 
trict be established. The petition shall set forth: 

A. aconcise statement of the reasons for the establishment of a pink Mollendrm control district; 

B. a request that a referendum be held among the cotton producers on the question of the es- 
tablishment of a pink bollworm control district; 

C. the name and address of the individual who is authorized to represent the petitioners; 

D. the maximum per unit assessment on the cotton acreage or production for which the pink 
bollworm control district is established; and 

E, the method of levy and gollection of an assessment pen cotton n producers for the support of 
os pink bollworm control district. 


History: Laws 2001, ch. 18, §5. - IV, § 23, was effective June 15, 2001, 90 days after ad- 
Effective dates. — Laws 2001, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


76- 6B- 6. Director; duties and powers. 


A. The director shall: 
... (1). determine any critically infested or threatened agricultural areas within New Mexico, 
hold public hearings within the proposed pink bollworm control district determined to be critically 
infested or at risk and provide technical support and advice in the formulation of plans for the 
control or eradication of such infestation; 

-(2) estimate the cost of the proposed hearings and referendum for the creation or abolish- 
ment of a pink bollworm control district and prepare a budget for the petitioners who shall remit 
to the director the amount of the cost within thirty days of receiving it; 

(3) . within sixty days after a petition has been filed and payment of the cost received, pub- 
lish a notice in a newspaper of general circulation in the proposed pink bollworm control district 
of the proposed hearings; 

/ (4) send a copy of the public hearing notice directly to the sdiestiin commodity commission 
{New Mexico department of agriculture], at least fourteen days prior to the date of the hearing; 
and 

(5). after the public hearing, based on facts and other relevant.data, =p pee if there is a 
need for the creation or abolishment of.a pink bollworm control district. and if the need is sufficient 
to justify the holding of areferendum. 

B... The director may not take action on a second siaisitites relating to the same locale within one 
year from the date the director denies the need for establinbmneat or abolishment of a pink boll- 
worm control district. fi a 


" History: Laws 2001, ch, 138, § 6. Effective dates. — Laws 2001, ch. 13 contained no ef- 


Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 
. inserted by the compiler and is not part of the law. IV, § 23, was effective June 15, 2001, 90 days after ad- 
Laws 2011, ch. 29, § 6 provided that all references to the journment of the legislature. 


organic commodity commission be deemed references to 
the New Mexico department of agriculture. 


76-6B-7. Referendum; pink bollworm control districts; local pink 
bollworm control committees. | 


A. Ifthe director decides there is justification for creating or abolishing a pink bollworm con- 
trol district, the department shall hold a eae Sunes A pink ee control district shall be 
created or abolished if: 

(1) two-thirds or more of the eligible cotton producers voting vote in favor of the peraretic 
dum; or 
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(2) those voting in favor of the referendum represent more than fifty percent, as’ deter- 
mined by the director, of the cotton acreage within the area threatened with or infested Dh the 
pink bollworm. 


History: Laws 2001, ch. 13, § 7. IV,-§ 23) was effective June 15, 2001, 90'days after ad- 


Effective dates. — Laws 2001, ch. 13 contained no ef-» journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. Compiler's notes. —.Laws 2001, ch, 13, § il was en- 


_ acted without a Subsection B. 


76-6B-8. Pink bollworm control committees established; duties and 
powers. | 


A. Cotton producers within a pink bollworm control district shall establish and’ elect.a local 
pink bollworm control committee composed of not less than three or more than seven members. 
The committee members shall not receive per diem or compensation for their services. 

B. A pink bollworm control committee may: ere 

(1) adopt regulations to set the method for determining the assessment amount due; 

(2) conduct programs to suppress or eradicate pink bollworms within a pink bollworm 
control district; 

(3) cooperate with and enter into contracts or cooperative agreements with state Federal 
or local agencies; 

(4) publish information and conduct seminars on the sesh haw and control of the Gar 
bollworm; 

(5) levy and aollatt a special assessment, based on cotton acreage or'cotton yield per acre, 
within the pink bollworm control districts; or 

(6) borrow money or accept grants, donations or contributions for any purpose consistent 
with the powers and duties of the pink bollworm control comiralieel ! 

C. A pink bollworm control committee shall: 

(1). prescribe control measures for any cotton planted within a pink bollworm control dis- 
trict. When prescribing control measures; the committee shall make every effort to adhere to inte- 
grated pest management practices, to allow organic cotton producers to choose organic pest man- 
agement practices that will allow them to maintain their organic certification and to‘adhere to the 
management goals of individual cotton producers consistent with the goal of complete eradication 
of the pink bollworm; 

(2) provide.a complete accounting of the funds collected through the lone: assessment to 
all participating cotton producers in the pink bollworm control district; 

(3) send notice of the establishment of a pink bollworm control district and its defined 
boundaries to the organic commodity commission [New Mexico department of wedge tai within 
fourteen days of its establishment; and 

(4) select an organic cotton producer operating within the district to serve on the pink 
bollworm control committee if ae pink bollworm control district ne ibtnsee certified organic canton 
acreage. 


History: Laws 2001, ch. 13, § 8. Effective dates. —:Laws 2001, ch. 13 contained. no ef- 


Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law. IV, § 23, was effective June 15, 2001, 90 days after ad- 
Laws 2011, ch. 29, § 6 provided that all references to the journment of the legislature. 


organic commodity commission be deemed references to 
the New Mexico department of agriculture. 


76-6B-9. Organic cotton regulations. 


A: Each organic cotton producer within an established pink bollworm.control district shall 
notify the pink bollworm control committee in writing at least thirty days prior.to blanting of the 
number of acres on which organic cotton will be planted. 
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B. Organic cotton producers shall pay the assessment established for the pink bollworm con- 
trol district in the same manner as producers of conventionally grown cotton in the district, 

C. After crop planting, the pink bollworm control committee shall notify an organic cotton pro- 
ducer of the status of pink bollworm on his acreage and the status of pink bollworm on surround- 
ing acres, as documented by the committee's normal pink bollworm trapping’ program.’ ia 

D. The pink bollworm control committee shall confer with an organic cotton producer to deter- 
mine measures that might be taken to attempt to keep all or a portion of the organic cotton pro- 
ducer's cotton acreage below trigger levels for required treatment. If the organic cotton producer 
chooses to use a nonconventional method, the committee shall pay the costs of the nonconven- 
tional method used by the organic cotton producer, provided the costs do not exceed the equivalent 
costs of conventional control methods. If pink bollworm trigger levels are reached on the organic 
cotton producer's acres and pink bollworm migration from outside these acres has been eliminated 
as a cause of these levels, the organic cotton producer shall be allowed to harvest these acres but 
shall not be allowed to grow cotton on the acreage for one year, 


History: Laws 2001, ch. 18, § 9. IV, § 23, was effective June 15, 2001, 90 days after ad- 
Effective dates. — Laws 2001, ch, 13 contained no.ef-. ,... journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. . ” : 


76-6B-10. Agricultural land assessment; enforced collection. 


A cotton producer shall pay a special assessment levied by a local pink bollworm control com- 
mittee, payable upon the cotton kode s receipt of an assessment statement. The committee's 
statement shall indicate: 

A. the total number of acres ereutad within the pink Bolkearn control district; 

B.. the total treated acres under the control of the land user; 

C. the total amount of money expended or estimated to be spent in the pink bollworm control 
district for the control program; 

D. the total acres or yield per acre of lands under the control of the land user assessed; and 

EK. the amount assessed against the land user. 


History: Laws 2001, ch. 18, $10. ae IV, § 23, was effective June 15, 2001, 90 days after ad- 
Effective dates. — Laws 2001, ch. 13 contained no ef- journment of the legislature, 
fective date provision, but, pursuant, to N.M. Const, art: 


76-6B-11. Petition for abolishment of a pink bollworm control district. 


A. Any five or more persons producing cotton within a pink bollworm control district may file 
a petition with the department asking for a referendum to be held to abolish the pink bollworm 
control district. The petition shall set forth: 
(1) the name and description of the pink bollworm control district to be abolished; 
(2) a concise statement of the reasons for the abolishment of the pink bollworm control 
district; 
(3) a request that a referendum be held among the producers of the crop on the question of 
the abolishment of the pink bollworm control district; and 
(4) the name and address of the individual who is authorized to represent the petitioners. 
B. The director shall prepare and deliver to the petitioners.an original budget estimate of the 
cost of the proposed hearings and referendum. The petitioners, within thirty days after receipt of 
the cost estimate, shall remit to the director the amount of the cost estimate. 
C. Ifa referendum is held and is adopted to abolish a pink bollworm control district, the dis- 
trict: 
(1) may be abolished when the committee and the director determine that all financial and 
legal obligations have been satisfied; and 
4. (2).shall,cease expenditures of pink eee penaheot district finda and make an. account- 
ing of funds spent and refund the remaining funds. 
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History: Laws 2001, ch. 13, § 11. IV, § 23, was effective June 15, 2001,,90 days after ad- 
Effective dates. — eo 2001, ch. 13 contained no Wi journment of the legislature. . 
fective date provision, but, pursuant to N.M. Const., art. 


76-6B-12. Disposition of assessment proceeds. 


Money collected by a local pink bollworm control committee is not state funds and is not re- 
quired to be deposited in the state treasury. A local committee shall deposit all money collected in 
a state chartered bank or other insured depository. Funds collected by local committees shall be 
held separate from each other. Money remaining after the abolishment of a pink bollworm control 
district shall be distributed to cotton producers in proportion to the percentage they contributed ° 
during the life of the pink bollworm control district. 


History: Laws 2001, ch. 13, § 12. ! TV, s 23, was effective June 15, 2001, 90 days after ad- 
Effective dates. — Laws 2001, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, ge SY to N.M. Const., art. 


ARTICLE 7 


Noxious Weed Control 


Sec. Sec. 

76-7-1. Short title. 76-7-16. Levy of uniform Loieat sien assessor; coe 

76-7-2. Definitions. ; ; shade ‘ tor; annual financial report. 

76-7-38. Noxious weed control districts; territorial limita- 76-7-17. Enforcement of assessments. . 
tions. 76-7-18. District.expenses; employees. 

76-7-4. Petition for organization of noxious weed control 76-7-19. Addition or exclusion of lands of district. 
district. 76-7-20. Petition to dissolve district; notice of-election; 

76-7-5. Notice of public hearing. conduct of election. 

76-7-6. Public hearing upon petition; consideration by 76-7-21. Results of election to dissolve noxious weed con- 
county commissioners, trol district. 

76-7-7. Order and notice of district election. ‘76-7-22. Termination of the affairs a the district. 

76-7-8. Qualified voters in district elections. 76-7-23,. Short title. 

76-7-9. County commissioners to furnish ballots; voting 76-7-24, Definitions. 
by mail permitted. 76-7-25. Administration and enforcement. 

76-7-10. Form of ballots. 76-7-26, Inspections. 

76-7-11. Conduct of election; declaration of results. 76-7-27. Declaration of certain weed seeds as noxious. 

76-7-12, District governing body. 76-7-28. Unlawful actions. 

76-7-13. Powers of district governing body. 76-7-29. Rules and regulations. 

76-7-14. Rules and regulations of district; penalty. 76-7-30. Penalty. 

76-7-15.. Notice to land occupiers of control measures; in- 7 ¥ 


spection of property; failure to comply with 
order. 


This act [76-7-1 through 76-7-22 NMSA 1978] may be cited as the:"Noxious Weed. Control Act." 


History: 1953 Comp., § 45-10-2, enacted by Laws . Liability .of private landowner for vegetation obscuring 
1959, ch. 243, § 1. view at highway or street intersection, 69 A.L.R.4th 1092. 
ANNOTATIONS 3 C. J; S: areas § ne 


Am. Jur. 2d, A.L.R. and C.J.S. shor reste he — 3'Am: 
Jur. 2d Agriculture §.51. ; 


76-7-2. Definitions. 


As used in the Noxious Weed Control Act [76-7-1'through 76-7-22 NMSA 1978]: 

A. "noxious weed" means any weed or plant which the board of county commissioners acting as 
the governing body of the district, and with the advice of the —. pois ee if Se to be‘harmful 
or to possess noxious characteristics; 
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B. "landowner" means any natural person who holds title to lands lying within a weed control 
district organized under the Noxious Weed Control Act who has attained the age of twenty-one 
years and is a resident of a county situated entirely or in part within a weed control district; 

C. "land occupier" means any person, firm or corporation holding title to or being‘in possession 
of any lands lying within a district organized under the provisions of the Noxious Weed Control 
Act, whether as owner, lessee, renter, tenant or otherwise; 

D. "resident taxpaying voter" means a qualified voter residing and owning taxable property 
within a noxious weed control district and who had duly rendered all taxes assessed against his 
property to the assessor for the district; and 

_E.. "district" means a noxious weed control district  arganized under the provisions of the Nox- 
ious Weed Control Act. 


History: 1953 Comp., § 45-10-3, enacted by Laws Constitutionality of statutes requiring destruction of 
1959, ch. 243, § 2. noxious weeds, 70 A.L.R.2d 852. 


ANNOTATIONS : 


Am, Jur. 2d, A.L.R. and C.J.S. references. — War- 
ranty on sale of seed against presence of weed seeds, 62 
A.L.R. 453, 117 A.L.R, 470, 168 A.L.R, 581. 


76-7-3. Noxious weed control districts; territorial limitations. 


A. Noxious weed control districts may be organized under the provisions of the Noxious Weed 
Control Act [76-7-1 through 76-7-22 NMSA 1978] to include the area of any county or counties; or 
any portion thereof; except that no district shall contain less than one thousand, two hundred and 
eighty acres nor consist of territory in more than three counties, A district may include any politi- 
cal subdivision of the state or a defined district, or any parts thereof, but no land shall be included 
in more than one noxious weed control district. 

B. The land composing, any noxious weed control district need not be in one contiguous body 
but may; consist of separate bodies of land separated, by land not embraced in the district. No dis- 
trict provided for in the Noxious Weed Control Act shall embrace territory situated in more than 
one county except by a majority vote of the resident taxpaying voters residing within the territory 
in each county sought.to be included in the district. 


History:, 1953 Comp., §. -45-10-4, enacted by. Laws 
1959, ch. 248, § 3. 


76-7-4. Petition for organization of noxious weed control district. 


Petitions for the organization of a noxious weed control district shall designate the name of the 
district and the proposed area and boundaries to be included in the district. If the proposed district 
lies wholly within one county, the petition shall be presented to the board of county commissioners 
of the county; if the proposed district lies in more than one county, the petition shall be presented 
to the board of county commissioners of the county in which the largest area of the PEEPOREH dis- 
trict lies. 


History: 1953 Comp., § 45-10-5, enacted by Laws 
1959, ch. 248, § 4. 


716-7-5. Notice of public hearing. 


Upon receipt of a petition for the organization of a noxious weed control district the board of 
county commissioners wherein the petition is filed shall make an order setting the date for the 
hearing of the petition. The petition may be considered at a regular or special session of the board 
of county commissioners of the county wherein the petition is filed. The board shall issue a notice 
of public hearing to be published in a newspaper or newspapers of general circulation in each 
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county in which the proposed district lies at least once:a week for two consecutive weeks, with the 
last insertion an the notice not less than thirty days oe to the public hearing. . ) 


Fiatorse 1958 Gout: ., § 45-10-6, enacted by Laws 
1959, ch. 243,.§ 5. 


76-7-6. Public hearing upon etition! consideration by county 
~ commissioners. — 


A. Any person whose land is included in or would be affected by the creation of a noxious weed 
control district, may upon the day set for the public hearing appear and contest the creation of 
the proposed emee and may offer testimony to show whether or nob the district i is necessary or 
would be of benefit to the land included therein. 

B. The board of county commissioners shall approve the petition if, after a public Ste ee it 
finds that the creation of the district would be a public benefit and that a substantial portion of the 
lands within the proposed district would be benefited by its creation. If the board of county com- 
missioners finds that any lands included within the proposed ‘district would not be benefited by 
its creation it shall exclude the lands and redefine the boundaries of the district accordingly. If the 
board of county commissioners should find that the proposed district would not be a public benefit, 
or of benefit to,a substantial portion of the land sought to be included therein, it shall refuse the 
petition. 


History: 1953 » Caseig ., § 45-10-7, enacted by Laws 
1959, ch. 243, § 6. 


76-7-7. Order and notice of district election. 


A. Upon determination by the board of county commissioners that the proposed noxious weed 
control district is necessary for the reclamation or safeguarding of the lands specified in the origi- 
nal or modified petition, they shall order an election for the purpose of submitting to the resident 
taxpaying voters the issue of whether or not the‘district shall be created. 

B. Notice of the election for the creation of the noxious weed control district shall be published 
in a newspaper or newspapers of general circulation in the county or counties in which the pro- 
posed district lies at least once a week for two consécutive weeks, the last insertion to be not less 
than thirty days prior to the proposed referendum election. 


History: 1953 Comp., § 45-10-8, enacted;by Laws 
1959, ch. 2438, § 7. 


76-7-8. Qualified voters in district elections. 


A. At‘ any election forthe consideration ‘of a proposed noxious weed control district, only the 
following persons shall be eligible voters: 

(1) all persons who are owners of agricultural land within the district or have evidence of 
title to the lands or who are purchasers under contract of lands within the district; 

(2) all resident entrymen of federal public lands and lessees of state agricultural lands 
within the district; 

(3) any authorized officer or agent of a corporation owning land within the proposed dis- 
trict. He may cast the ballot of the corporation in all weed:control district elections; 

(4) all minors who are the owners of agricultural land within the district and ae are 
entitled to vote under the provisions of the Noxious Weed’ Control Act [76-7-1 through 76-7-22 
NMSA 1978]. Their vote shall be cast by their father, mother or duly appointed guardian i in the 
order named, and if they Haye no father, mother or duly appointed guardian, the minor pe cast 
his own PaO, and © 
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(5) . ‘any owner of agricultural lands :in the district voting by proxy. A landowner may have 
his vote cast at any election by another person entitled to votein the election, and whom he may 
appoint as his proxy. Designation:of a proxy for the purposes of district voting shall be in writing 
and signed by the person authorizing the proxy. Every proxy shall be attached to and deposited 
with the ballot cast by the designated voter, and the ballot shall be signed in the name of the per- 
son authorizing the proxy and the.proxy himself. Each proxy shall contain an official acknowledg- 
ment duly signed by a person authorized to take acknowledgments in this state. 

B:. The general election laws of the state, insofar as applicable, except for the requirements for 
registration under’Section 3-2-49 NMSA 1953 [repealed] and-residence in state, county and pre- 
cinct under Section 3-2-51 NMSA 1953 [repealed] and except as otherwise provided in the Noxious 
Weed Control Act, shall govern all elections under the Noxious Weed Control Act. 


History: 1953 Comp., § 45-10-9, enacted by Laws Sections 3-2-49 and 3-2-51 NMSA 1953, were repealed 


1959, ch. 243, § 8. by Laws 1969, ch. 240, § 451. For present provisions, see 


Bracketed material, — The bracketed material was 1-1-4, 1-4-1 and 1-4-2 NMSA 1978. 
inserted by the compiler and is not part of the law. Pay i 


76-7-9. County commissioners to furnish ballots; voting by mail 
permitted. 


A. The board of county commissioners shall furnish sufficient printed ballots for all voters at 
each election in the district. The ballots for the election shall contain a place for the elector to vote 
for or against the formation of the proposed district. Each voter shall sign his name ona line at the 
bottom of the ballot before voting or casting the ballot. 

B. Any qualified voter desiring to vote by mail may do so by preparing his ballot in the manner 
prescribed in this section, and affixing his signature thereon and mailing or delivering the ballot 
in a sealed envelope to the judge of the election of the voting district; provided, however, every bal- 
lot delivered or mailed to the election judges must reach,the election judges not later than 6:00 
’ p.m. on the day of the election. 


History: 19538 Cone . § 45-10- 10, enacted by Laws 
1959, ch, 243, § 9. 


76-7-10. Roun op ac | 


The ballots for the creation of a weed control district shall be printed in the following form: 


BALLOT 
On the Question of Formation of ~*~ Wenibad Weed Control District. 
(Place "X" in one of the boxes below) | .. ou 
For.Noxious Weed Control District .......ccscccenescregreenepseesunnyengeeneedeeeensenteens ig: artemers onde AItPrtist [] 


Against Noxious Weed Control District ...0.5.ccccscersseesencereerereqenereenees PE NBA ROR Ba AE [.] 
Signature of voter ) 


History: 1953 ooo 3 § 45- 10- 11, enacted by aes 
1959, ch. 243, § 10. 
76-7-11. Conduct of election; declaration of results. 


A. The board of county commissioners having jurisdiction over the. enon a create and 
define, by order, the voting precincts in the proposed district, and shall name the polling places 
within each district. The board of county commissioners shall also select and.appoint, the judges 
and other necessary officers for the conduct of the election. 
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B. Immediately after the election, the officers holding the election shall make returns of the 
results to the board of county commissioners having jurisdiction. The board of county commission- 
ers shall canvass the vote and returns and enter an order declaring the results of the election. If 
it is found that a majority of the votes cast are in favor of the creatiom of the district, the board of 
county commissioners shall enter an order declaring the establishment of the district. If the pro- 
posed district embraces more thanione county, the board of county commissioners having jurisdic- 
tion shall enter an order declaring the establishment of the district only in the territory included 
in each county in which the majority of the votes cast were in favor of its creation. A: copy of the 
order shall be transmitted to the county clerk of each county in which a portion of the district lies 
and shall be filed by him as a-public record. 


History: 1953 Comp., § 45-10-12, enacted by Laws 
1959, ch. 243, § 11. . 


76-7-12. District governing body. 


The governing body of the noxious weed control districts shall be governed by [sic] the board of 
county commissioners of the county wherein the largest area of the proposed district is situated. 


History: 1953 Comp., § 45-0-13, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 248, § 12. ' inserted by the compiler and is not part of the law. 


76-7-13. Powers of district governing body. 


The district governing body shall have the following powers: as 

A. to determine, with the advice of the county agent, which noxious weeds shall be subject to 
control; 

B. ‘to détermine the method of control, either by spraying, cutting, burning, tillage or any other 
appropriate method; 

C. to prescribe the specific areas within the district on which the control measures are to be 
carried out; 

D. to prescribe the period within which control measures are to be te out; and — 

E. to take necessary action to effect the purposes of the Noxious Weed Control Act iB ts i 
through 76-7-22 NMSA 1978]. 


History: 1953 Comp., § 45-10-14, enacted by Laws 
1959, ch. 243, § 13. 


76-7-14. Rules and regulations of district; penalty. 


A. The district governing body is specifically authorized to promulgate rules and regulations 
requiring the cleaning of farm implements and machinery which are brought into the district or 
which are moved from one location to another within the district and'to prescribe the method'of 
disposition of materials taken from farm implements and machinery. i 

B. Before the rules and regulations of the district shall become effective, a copy of all the rules 
and regulations shall be filed with the state law librarian and published, at léast once a week for 
four consecutive weeks, in a newspaper or newspapers of general circulation in the county or coun- 
ties in which the district lies. 

C. Any person who violates any provision of the rules and regulations of the district after the 
rules have been duly filed and published shall be, upon conviction, punisnert by a fine et not more 
than two hundred and fifty dollars ($250). 


History: 1953 Comp., § 45-10-15, enacted by Laws Cross references. — For the State Rules Act, see 
1959, ch. 243, § 14. Chapter 14, Article 4 NMSA 1978. 
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76-7-15. NOXIOUS WEED CONTROL 76-7-16 


ANNOTATIONS ., (8CJ.S. Agriculture § 72, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 51. 


76-7-15. Notice to land occupiers of control measures; inspection of 
property; failure to comply with order. 


A. The chairman of the board of county commissioners governing the noxious weed control dis- 
trict shall give written notice to each land occupier within the district informing him of the control 
measures that are in effect on his land and all other necessary information to enable the land oc- 
cupier to carry out the measures. 

B. It is the duty of each land occupier to comply with the control measures prescribed by the 
governing body and the responsibility of the appropriate county officials to comply with the control 
measures determined by the governing body in order:to effectuate noxious weed control measures 
on rights of way of all public roads and other public lands within the district. 

C. The governing body of the district, if it deems advisable, may appoint an inspector to serve 
as an officer of the governing body. The inspector shall have the right to enter upon any land within 
the district to determine whether control measures are necessary and to determine whether con- 
trol measures prescribed by the governing body are being carried out. 

D. If itis found that a landowner or occupier is not complying with the governing body's di- 
rections, the governing body shall give him written notice ordering him to comply within a stated 
time. If he fails to comply with the order, the governing body may file a suit for a mandatory injunc- 
tion in the district court of the county in which the land is situated to compel him to comply with 
the order. Any land owner or occupier against whom an injunction is issued shall, upon a finding 
of the court that the land owner or occupier unreasonably refused to comply with the governing 
body's order and that the control measures are appropriate, be liable for all costs of the suit and 
for a reasonable attorney fee to be fixed by the court. The court shall upon:a proper determination 
issue an injunction ordering compliance with the governing body's directions. 

EK. Any adjoining land owner to a county or state road situated within the noxious weed control 
district may petition the governing body of the district to spray or take weed control measures of 
noxious weed growing upon adjoining rights of way. Upon determination by the governing body that 
the control measures requested are necessary, the governing body shall order appropriate action to be 
taken to control noxious weeds. If the lands or rights of way are under the control of the department 
of transportation, the governing body shall first make formal application to the state transportation 
commission requesting the department of transportation to perform the necessary control measures. 
If the department of transportation fails or refuses to take appropriate action, the governing body of 
the district shall perform the necessary work with district facilities. In the event sufficient funds are 
not available to finance the control measures by the district, upon the rights of way, the adjoining land 
owner or occupier shall be authorized by the governing body to take appropriate action, and he shall 
be reimbursed from funds. of the district as soon as sufficient funds become available. The govern- 
ing body shall petition the department of transportation for reimbursement of necessary and actual 
expenses of the noxious weed control measures taken upon the state highway rights of way or lands. 


History: 1953 Comp., § 45-10-16, enacted by Laws ANNOTATIONS 
1959, ch, 2438, § 15; 2003, ch. 142, § 96. 
The 2008 aniéndment ie; rien July 1, 2003, te A de Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 


Jur, 2d Agriculture §§ 44, 45, 50. 


tuted "governing body” for "board throughout the section; 3. OWS. Agriculture § 70, 


and substituted "state transportation’ commission" for 
"state highway commission" in Subsection E- 


76-7-16. Levy of uniform assessments; assessor; collector; annual 
financial report. ., 


A. The governing body of the district may levy an annual uniform assessment against the land 
within the district not to exceed five cents ($.05) an acre for the purpose of paying the expenses of 
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76-7-17 AGRICULTURE 76-7-19 


the district. The county treasurer of each county wherein a weed control district is located shall 
assess and collect the levy at the same time he collects the ad valorem taxes within the county. : 

B. The moneys collected for the district shall be deposited in the district depository selected by 
the board. 

C. The chairman of the governing body of the district shall file an annual report with the 
county clerk of each county in which any part of the district lies, before July 1 of each year, show- 
ing the total amount received, and’an itemized statement of the amounts expended during the 
preceding year, together with the balance remaining on hand. 


History: 1953 Comp., § 45-10-17, enacted nf Laws | ANNOTATIONS 


ISO) Cnet tas ren Jur. 2d, A.L.R. and C.J.S. references, — 3 Am. 
Jur, 2d Agriculture § 9. 


76-7-17. Enforcement of assessments. | 


Assessments by local-district assessors, shall be subject. to the same delinquency period, dis- 
counts, penalties and interest as are applied to the collection of ad valorem taxes. The district 
governing body shall refer a delinquent assessment to a district attorney in the county of the land 
occupier's residence. It shall be the duty of the district attorney to sue and obtain judgment and 
to enforce and.satisfy the judgment so obtained. All levies assessed under the provisions of the 
Noxious Weed Control Act [76-7-1 through 76-7-22 NMSA 1978] shall be deemed special levies on 
specific property and shall not be subject to the limitations of Section 72-4-11 New Mexico Stat- 
utes Annotated, 1953 Compilation [repealed] or other statutory limitations. 


History: 1953 Comp., § 45-10-18, enacted by Laws ; ANNOTATIONS 


1959, ch. 243, § 17. 
Bracketed. material’ 2—-Thebrackéted anaterial was Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 9. 


inserted by the compiler and is not part of the law. 

Section 72-41-11, 1953 Comp., was repealed by Laws 
1974, ch. 92, § 34 (amending Laws 1973, ch. 258, § 156), 
effective January 1, 1975. 


76-7-18. District expenses; employees. . 


The governing body of the district may incur all necessary expenses, within the limitations of 
the district assessment collections, which are in keeping with the purposes of the Noxious Weed 
Control Act [76-7-1 through 76-7-22 NMSA 1978]. The board may employ one or more inspectors, if 
it deems necessary, for the purpose of inspecting the lands within the district to determine in what 
areas control measures are being carried out. The board may also employ clerical help as may be 
necessary in the discretion of the board. 


History: 1953 Comp., S 45-10-19, enacted by Laws : ANNOTATIONS 


1959, ch. 248, § 18. 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 3 Am. 
Jur, 2d Agriculture §§ 46, 49 to 51. 


1607-18. Kaaifinin dk oxelinion chiandworaictiae 


A. Upon petition to the district governing body, by one or more landowners residing outside the 
district, asking for inclusion into the district of specified lands, the governing body. of the district 
shall examine the petition, and after appropriate public hearings make a determination upon 
whether the petition shall be granted. The district governing body shall have the authority to de- 
clare the extension of the boundaries of the district to include the area designated in the petition 
or to accept any portion of the area included in the petition, for inclusion in the district. All lands 
added to any existing district shall at the next assessment date automatically be subject. to any 


t 
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76-7-20 NOXIOUS WEED CONTROL 76-7-22 


special levy on taxable property approved for the district for the ene of the Noxious Weed 
Control Act [76-7-1 through 76-7-22 NMSA 1978]. 

B. Upon petition to the district governing body by ten or more sidlacbinicbine residing within the 
district and asking for the detaching of a specified area from inclusion in the district, the govern- 
ing body of the district shall examine the petition, and after appropriate public hearing-‘make a 
determination upon whether the petition shall be granted. The governing body of the district may 
order the lands included in the petition to be excluded from the area of the district, provided all 
current assessments have been paid, and the detaching of the lands will not result in the total 
area of the district containing less than the prescribed minimum ei of one thousand, two 
hundred and eighty acres. 


History: 1953 Comp., § 45-10-20, enacted by Laws 
1959, ch. 243, § 19 


76-7-20. Petition to dissolve district; notice of election; conduct of 
election. 


A. Upon petition, presented to.the governing body of the noxious weed control district, signed 
by one-quarter of the landowners or land occupier's [occupiers] residing within the district and 
asking for an election upon a proposal to dissolve the district, the board of directors shall order an 
election thereon to be held not more than ninety days from the date the petition. is received. 

B. Notice by publication of the election shall be given by the chairman of the governing body of 
the district at least twice, with at least seven days between the two publications, in a newspaper 
or newspapers of general circulation published in each county in which the district lies. Notice of 
publication shall contain a statement of the purpose of the election and the time and place of hold- 
ing the election. 

C. The board shall designate the polling place or places within the district, taking into consid- 
eration the convenience of the voters, and shall also select and appoint the judges and other neces- 
sary officers of the election. None but resident taxpaying voters of the district shall be entitled to 
vote at the election. 


Hiscoey: 1953 Comp.,, § 45-10-21, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 243, § 20. inserted by the compiler and is not part of the law. 


76-7-21. Results of election to dissolve noxious weed control district. 


Returns of the election shall be made to the board of county commissioners acting as governing 
body of the district, which shall canvass the returns and enter an order declaring the results of 
the election. If a majority of the votes cast at the election are against dissolution of the district, no 
further election on the proposition shall be held for a period of two years thereafter. If a majority of 
the votes cast are in favor of the dissolution of the district, the board shall enter an order declaring 
the district to be dissolved, and thereafter the board shall not exercise any further powers except 
to terminate the affairs of the district. 


History: 1953 Comp., § 45-10-22, enacted by Laws 
1959, ch. 243, § 21. 


76-7-22. Termination of the affairs of the district. 


If the results of the election require the dissolution of the district and there is not on hand suf- 
ficient money to pay off all claims against the district and if the annual assessments already levied 
will not provide sufficient funds for the payment of claims, the board shall have the authority to 
levy and cause to be collected further annual assessments but only in an amount as may be neces- 
sary to settle the claims against the district. Any money remaining on hand after all claims have 
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76-7-23 AGRICULTURE 16-7-27 


been settled shall be paid over rateably to the county treasurer of each county’ in which the district 
lies in the proportion which the territory in each county bears to the total area of the serait: and 
shall be piagad by the treasurer in the general fund of the: county. ) 


History: 1953 Chnibs -» § 45-10-23, erates by Laws 
1959, ch. 243, § 22. 


76-7-23. Short title. | 
This act [76-7-23 through 76- 1- 30 NMSA 1978] may be riene as the "Noxious Weed Act of: 1963. " 


History: 1953 Comp., § 45-10-24, enacted by Laws ANNOTATIONS: ' 


EDGE, ChzBS, 81%. Am. Jur. 2d, A.L.R. and C.J.S. references, — 3 C. IS. 
Agriculture § 70. 


76-7-24. Definitions. 


As used in the Noxious Weed Act of 1963 [76-7-23 through 76-7-30:NMSA 1978]: 
A, "board" means the board of regents of New Mexico state university; 

B. '"noxious weed" means‘any species of plant which is ae to: i detrimental 0 or r destructive 
and difficult to control or eradicate; | baele 
‘C. "seed" means any part of a noxious weed that will wordnet) sani Ls 

D. "agent" means any person employed the board to carry eit the provisions of the Nostioul 
Weed Act of 1963. . . 


History: 19538 Comp., § 45-10-25, enacted By Laws 
1963, ch. 203, § 2, / 


76-7-25. Administration and enforcement. 


The Noxious Weed Act of 1963 [76-7-23 through 76-7-30 NMSA 1978] shall be sd intareced ide 
enforced by the board through the state department of:agriculture: 


History: 1953 Comp., § 45-10-26, enacted by Laws ANNOTATIONS 


1063, oh 208, 2 Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
‘ dur, 2d Agriculture §§ 21, 22. 
3 C,J,S. Agriculture §§ 19,20. 


76-7-26. Inspections. 


The board or its agent may inspect ‘any facility or noeiith bsiprvi noxious weed adese are e sold, 
stored, transported or planted. 


History: 1953 Comp., § 45-10-27, enacted by Laws ANNOTATIONS 
copa age Ti Am. Jur, 2d, A.L.R. and C.J.S. references, — 3 Am. 
Jur. 2d Agriculture §§ 44, 45, 50. 
3 C.J.S. Agriculture § 5. 
76-7-27, Declaration of certain ead seeds a as noxious. 


Whenever the board receives a petition signed by twenty-five’ New Mexico indie vaduient 
ing that certain weeds be declared noxious, it shall hold a public hearing. At least ten‘days prior to 
the hearing, notice shall be published in at least one newspaper of general circulation in the state 
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76-7-28 HARMFUL PLANTS 76-7-30 


listing all the weeds alleged to be noxious which will be considered at the hearing. If the board, 
as a result of the hearing, Spt ene a weed to be noxious, it shall declare that finding by rule or 


regulation. 


History: 1953 Comp., § 45-10-28, enacted by Laws 
1963, ch. 203, § 5. 


76-7-28. Unlawful actions. 


After any weed is declared to be noxious by the board, it shall be unlawful to sell, give away or 
plant any noxious weed seed in this state or in that part of the state designated by the rules and 
regulations of the board. This section shall not apply to materials not sold as seed, in which nox- 
ious weed seed may incidentally be found. 


: 1953 Comp., § 45-10-29, enacted by Laws ANNOTATIONS 


1963, ch. 203, § 6. 
ch. 203, $ 6 Am. Jur. 2d, A-L.R. and C.J.S, references. —3Anm. 
ms" Jur. 2d Agriculture §$ 42, 50, 51. 

3 C.J.S. Agriculture § 71. 


76-7-29. Rules and regulations. 


The board may prescribe and enforce rules and regulations, pertaining to the sale, transporta- 
tion or distribution of noxious weed seeds, necessary to carry out the provisions of the Noxious 
Weed Act of 1963 [76-7-23 through 76-7-30 NMSA 1978}. 


History: 1953 Comp., § 45-10-30, enacted by Laws ANNOTATIONS 


i sgh cach Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture §$ 21, 22. 
3 C.J.S. Agriculture §§ 19, 20. 


76-7-30. Penalty. 


Any person, firm or corporation violating the Noxious Weed Act of 1963 [76-7-23 through 76-7-30 
NMSA 1978] is guilty of a misdemeanor and upon conviction shall be fined not less than twenty- 
five dollars ($25.00), nor more than three hundred dollars ($300). 


History: 1953 Comp., § 45-10-31, enacted by Laws ANNOTATIONS 


1N68, eh: 208,48 Ani Fur 2d ALA and CI teforences: — 3 Am. 
Jur. 2d Agriculture $$42; 50, 61: 
$ C.J.S. Agriculture § 72. 


ARTICLE 7A 


Harmful Plants | eis 

76-7A-1. Short title. 76-7A-7. Effect of a quarantine. 
76-7A-2. Definitions. 76-7A-8. Harmful plants; designation. 
76-7A-3. General powers and duties of the board. 76-7A-9. Prohibited acts; permits. 
76-7A-4. Quarantine powers of the board. ~ -76-7A-10. Inspections authorized. 
76-7A-5. Temporary quarantine powers of the aged 76-7A-11. Penalties. 

ment. , 77 
76-7A-6. Temporary quarantine powers of the depart- 

ment with respect to livestock. 
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76-7A-1 * AGRICULTURE - 76-7A-4 


76-7A-1. [Short title.] 
This act [76-7A-1 through 76- TA-11 NMSA 1978] may be cited as the "Harmful Plant Act." 


History: 1978 Comp., § 76-7A-1, enacted by Laws 
1978, ch. 125, § 1. 


76-7A-2. Definitions. 


As used in the Harmful Plant Act: 

A...."article" means soil, seeds, unprocessed feeds, packaging materials, nursery stock,-machin- 
ery or anything capable of transporting or harboring a harmful plant; 

B. "board" means the board of regents of New Mexico state university; 

C. ‘department: means the New Mexico department of agriculture; 

D. "move" means: to ship, offer for shipment, receive for transportation, carry or otherwise 
transport or allow to be transported; 

E. "harmful plant" means any plant, seeds or other parts of a plant the board declares by regu- 
lation to be a harmful plant; 

F. "permit" means a document issued by the department to provide for the movement of a 
harmful plant in accordance with regulations adopted by the board; 

G. "person" means any individual, firm, association or corporation; and 

H.. "plant" means any living stage of a plant, including but not limited to seeds and reproduc- 
tive parts of a plant. 


History: 1978 Comp., § 76-7A-2, enacted by Laws 
1978, ch. 125, § 2. 


76-7A-3. General powers and duties of the board. 


A. The board, through the department, shall administer and enforce the provisions of the 
Harmful Plant Act. 
B. The board may: 

(1). adopt such regulations as it deems necessary to administer and. enforce the provisions 
of the Harmful Plant Act; 

(2) accept grants of money from any state or federal agency, y, producer [,] organization. or 
private individual for the purposes of administering and enforcing the provisions of the Harmful 
Plant Act; and 

(3) cooperate with the authorities of another state or the federal government. in carrying 
out the purposes of the Harmful Plant Act. 


History: 1978 Comp., § 76-7A- 3, enacted oi Laws Bracketed material. — The bracketed material was 
1978, ch. 125, § 3. inserted by the compiler and is not part of the law. 


76-7A-4. Quarantine powers of the board. 


The board may quarantine the state or any portion thereof whenever the department deter- 
mines that a harmful plant exists therein and that such action is necessary to prevent the intro- 
duction of a harmful plant into’ the state or to retard the spread or dissemination of a harmful 
plant that has become established in the state. Before establishing a quarantine, the board shall 
hold a public hearing. Notice of the hearing shall be given to all interested parties and shall be 
published at least once in a newspaper of general circulation in the state. At the hearing all inter- 
ested parties may appear and be heard. | 


History: 1978 Comp., § 76-7A-4, enacted by Laws 
1978, ch. 125, § 4. 
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76-7A-5 HARMFUL PLANTS 76-7A-8 


76-7A-5. Temporary quarantine powers of the department. 


If it has reasonable cause to believe that a harmful plant exists and there is an immediate need 
to prevent its introduction, spread or dissemination in New Mexico, the department may impose a 
temporary quarantine on the state or any portion of.the state to prevent the introduction, spread 
or dissemination of the harmful plant. The period for such temporary quarantine shall not exceed 
ninety days during which time a public hearing shall be held by the board as provided in Section 4 
[76-7A-4 NMSA 1978] of the Harmful Plant Act. If the board finds after such hearing that it-ap- 
pears the quarantine should be extended for more than the temporary ninety-day period, it may 
enter an order for such ‘extension as provided in Section 4 of the Harmful Plant Act. 


History: ‘1978 ras « § 76-7A-5, enacted by Laws 
1978, ch. 125, § 5. sit, 


767A-6. Tompuvary tomedretins powers of the department with respect: 
to livestock. 


The department may quarantine any domestic livestock, captive wildlife or captive estray ani- 
mals suspected [of exposure] or knowingly [known to be] exposed to a harmful plant. The quar- 
antine shall not exceed a period of ninety-six hours or for such lesser period when the animal's 
digestive system can reasonably be expected to be purged of-carrying. any reproductive part of 
the harmful plant. The department's inspector shall examine each exposed animal's hide or wool 
for the presence of a harmful plant. At the end of the ninety-six hour’period or at the end of such 
lessér period as ‘provided in this section, the quarantined ‘animals shall be released under condi- 
tions established by the Rename Li i | 


History: 1978 Comp., § 76-7A-6, enacted by Laws Bracketed material. — The bracketed material was 
1978, ch. 125, § 6. inserted by the compiler and is not part of the law. 


76-7A-7. Effect of a quarantine. | 


When a quarantine is in effect, no person shall move any harmful plant described in the order 
from the quarantined area in this state into or through other parts of this state or from the quar- 
antined area in other states into or through this state contrary to the provisions of the Harmful 
Plant‘Act or the regulations poe pursuant thereto. 


History: 1978 Comp., § e140, enacted by Laws 
1978, ch. 125, § 7. 


76-7A-8. Harmful plants; designation. 


A. After a hearing the board may, by regulation, designate a plant to be a harmful plant when 
it finds that the plant is not known to occur in or is new to or not widely distributed in the state 
and may: 

(1) directly or indirectly injure crops.or other useful plants; 

(2) be poisonous or detrimental to domestic or wild animals, birds or fish; 

(3) cause adverse effects to other interests of agriculture, such as irrigation; or 
(4) cause adverse effects to streams, ponds, lakes or aquatic fauna. 

B. Notice of the hearing shall be published at least once in a newspaper of general circulation 
in the state and shall be given to interested parties. The notice shall state the plants alleged to be 
harmful which will be considered ia the hearing. At the hearing, all interested parties may appear 
and be heard. 

C. The department may débintiata a plant to be a harmful plant if it finds that the plant is not 
known to occur in, is new to or not widely distributed in the state, without a public hearing, for a 
period not to exceed ninety days, if it appears that such emergency action is necessary to prevent 
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or control the introduction, spread or. dissemination of the harmful plant. Within that ninety-day 
period the board shall hold a public hearing, after reasonable notice, to determine whether the 
designated plant is a harmful plant as provided in the Harmful Plant Act. 


History: 1978 Comp., § 76-7A-8, enacted by Laws 
1978, ch. 125, § 8. 


76-7A-9. Prohibited acts; permits. 


No person shall knowingly move a harmful plant or article that is capable of harboring a harm-. 
ful plant into or within New Mexico unless such person is granted a permit for such purpose by 
the department in accordance with regulations of the board. The department may refuse to. issue a 
permit for the movement of harmful plants when in the opinion of the department such movement 
would involve a danger of dissemination of the harmful plant within the state. No person, unless 
granted.a permit for such purpose by the department, shall sell, purchase, barter, exchange, give 
or receive a plant that has been declared to be a harmful plant by the board.. 


History: 1978 Comp., § 76-7A-9, enacted by Laws: 
1978, ch. 125, § 9. 


76-7A-10. Inspections pitherizedl 


- In order to prevent-the introduction, spread c or dissemination of a hakrnful plasty the daparetean 
after written notice tothe owner or his,agent, may detect, take possession [of], stop movement [of], 
eradicate, suppress, control, treat, prevent or retard the spread of or destroy any harmful plant, 
or stop movement [of] or treat any article that is capable of harboring or moving a harmful plant. 
The department may, with the consent. of the owner or by order.of the.district court, inspect any 
premises in this state for the presence ofa harmful plant. 


History: 1978 Comp., § 76-7A-10, enacted by Laws Bracketed. material. — The bracketed material was 
1978, ch. 125, § 10. inserted by the compiler and is not part of the law. 


76-7A-11. Penalties. 


A. Any person who knowingly violates any provision of the Harmful Plant Act or any regula- 
tion adopted by the board pursuant thereto is guilty of a petty misdemeanor and, upon conviction, 
shall be punished by a fine of one hundred dollar ($100). Each day of violation shall constitute a 
separate and punishable offense. 

B. The department shall not be required to give bond or security in any legal proceeding 
brought under the provisions of the Harmful Plant Act in which the department is a party. 


History: 1978 Comp., § 76-7A-11, enacted by Laws Severability. — Laws 1978, ch. 125, § 12, provided 

1978, ch. 125, § 11. for the severability of the act if any part or application 
thereof was held invalid. 
Rangeland Protection 
Sec... e | ’ ory: Sec. ; 
76-7B-1. Short title. Cyr? 76-7B-5, Committee created. 
76-7B-2. Purpose of act. 76-7B-6, Funding of projects. 
76-7B-3. Definitions. 76-7B-7. Rangeland information collection and dissemi- 
76-7B-4, Department; powers and duties. nation. 
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76-7B-1 RANGELAND PROTECTION 76-7B-4 


\ 


76-7B-1. Short title. 
This act [76-7B-1 through 76-7B-7 NMSA 1978] may be cited as the "Rangeland Protection Act". 


History: Laws 1985, ch. 53, §1. 


76-7B-2. Purpose of act. 


The legislature finds and declares that: 

A. vast rangeland areas are producing less than their potential for the grazing of livestock, 
wildlife habitat, forage and water and soil conservation benefits; and 

B. itis essential to the general welfare of this state to apply methods to enhance the multiple- 
use management, development and conservation of rangeland in New Mexico so as to restore 
rangeland capacity to carry livestock and wildlife, conserve valuable soil and water resources and 
restore environmental quality. 


History: Laws 1985, ch. 53, § 2. 


76-7B-3. Definitions. 


As used in the Rangeland Bonertinn Act: 

A. "committee" means the rangeland protection advisory cémmitise! 

B. "department" means the New Mexico department of agriculture; 

C. "protection" means the control or management of undesirable brush or other weed species 
and any associated management program or activity necessary to enhance successful restoration 
of the treated rangeland intended to restore production of forage, change vegetative composition, 
conserve the soil by stabilizing soil and water conditions or provide habitat for livestock and wild- 
life. The term shall be so interpreted as to oayencaabh g an integrated tioned approach to 
rangeland protection; and 

D. "rangeland" means land that i is not cultivated and is used nidhagedly for grazing of domestic 
livestock and wildlife in addition:to being a source of wood products and.water. » 


History: Laws 1985, ch. 53, § 3. 


76-7B-4. Department; powers and duties. 


The department shall coordinate rangeland protection projects developed under the Rangeland 
Protection Act. In the performance of its function, the department shall: 

A. establish contact with ranchers, Indian tribes and pueblos, local soil and water conservation 
district boards and appropriate state and federal agencies to determine desire for participation in 
brush and weed management programs; 

B. coordinate field inspections on participating ranches with ranchers, local soil and water con- 
servation district boards, appropriate state and federal agencies and other persons with needed 
expertise to evaluate the extent of the problem; 

C. obtain a written recommendation from persons participating in the field inspections rela- 
tive to need for and feasibility of control; 

D. closely coordinate project activities with local soil and water conservation district boards; 

E. under guidelines established by the committee, prepare and implement a plan for each proj- 
ect to receive brush and weed control. Each plan shall include such information as extent of the 
problem, number of acres by species and land status, recommended method and season of control, 
estimated cost of control for each participating individual or agency and necessary follow-up man- 
agement practices required to enhance successful restoration and conservation of the treated area; 

F. conduct the contract process to obtain services for control; 
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G. supervise and administer the actual contracted control or management projects in the field 
to assure compliance with the contract; 

H. maintain an information repository on current technology for brush and weed control; and 

I. cooperate and coordinate with any individual or county, state or federal governmental agency 
or its subdivisions to carry out its duties under this section. 


History: Laws 1985, ch. 53, § 4. 


76-7B-5. Committee created. 


A. There is created the "rangeland protection advisory committee". The following persons or 
their designees shall be members: the director of the New Mexico department of agriculture, the 
chairman of the range improvement task force, college of agrictilture of New Mexico state univer- 
sity, the commissioner of public lands, the director of the department of game and fish, the secre- 
tary of natural resources, the dean of the college of agriculture at New Mexico state university and 
the director of the environmental improvement division of the health and environment depart- 
ment [department of environment]. The committee shall coordinate its activities and insofar as 
possible involve the state director of the United States bureau of land management, the regional 
forester of the United States forest service, the bureau of Indian affairs and the:state conserva- 
tionist of the United States soil conservation service. The chairman will appoint one additional 
member for a one-year term to be selected from the ranching industry. The director of the New 
Mexico department of agriculture shall serve as chairman. 

B. The chairman shall call meetings of the committee = prescribe the time Sl ee of each 
meeting. 

C. To facilitate cooperation and coordination, the committee shall: 

(1) meet upon the call of the chairman to develop mutually acceptable péneial guidelitids 
to be followed for all rangeland protection A y conducted by the department irene ey Range- 
land Protection Act; and 

(2) be convened at least once annually a diaguee eonpelantt protection siebae conducted 
during the preceding year and to provide updated recommendations and guidance for future proj- 
ects as necessitated by, but not limited to, changes in available funding, laws or technology. 

D. The department shall provide the administrative staff and Hi needed by the HI 
land protection advisory committee. 


History: Laws 1985, ch. 53, § 5. Laws 1991, ch. 25, § 4 provided that all references to the 
Bracketed material. — The bracketed material was environmental improvement division of the health and 
inserted by the compiler and is not part of the law. environment department shall be construed to mean the 


department of environment. 


76-7B-6. Funding of projects. 


Rangeland protection projects covering federal, State, Indian-owned and privately owned range- 
land shall be funded as follows: 

A. the appropriate federal department, bureau, agency or committee with authority for allocat- 
ing funds, in cases where they participate, shall provide funding for projects embracing federal 
and Indian land; 

B, owners and operators of deeded lands, in cases where they participate, shall provide funding 
for projects embracing privately owned land; ; 

C. the state, in cases where it participates, shall provide funding for projects embracing state 
trust rangeland; and 

D. project funding by each type of rangeland ownership shall be upon a proportional acreage 
participation basis. 


History: Laws 1985, ch. 53, § 6. ISOS: 3 
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76-7B-7. Rangeland information collection and dissemination. 


The department shall insure the implementation of programs to collect and disseminate infor- 
mation relating to the purposes of the Rangeland Protection Act. Such programs shall include but 
not be limited to: 

A. » collecting results from all possible sources on research about rangeland protection methods; 

B. assembling and correlating information on rangeland protection research and other appli- 
cable data so as to make it easily accessible to all; 

C. cataloging those methods, techniques and tools for rangeland protection projects which may 
have application for New Mexico; and 5 ) 

D. preparing and publishing in a timely fashion a complete report of each rangeland protection 
project carried out under the Rangeland Protection Act to include the amount and ownership of 
lands treated, target plant species, methods used and an assessment of the results and furnishing 
a copy of the complete report to the first session of the thirty-eighth legislature prior to that ses- 
sion. 


History: Laws 1985, ch. 58, § 7. 


ARTICLE 7C 


Range Management Plans _ 


Sec, 
76-7C-1. Grazing permits; management plans. 


76-7C-1. Grazing permits; management plans. 


A. In all areas of New Mexico where the production of livestock is managed upon intermingled 
private, state and federal land, landowners, lessees and permittees may provide for the develop- 
ment and implementation of a management plan. If a landowner, permittee or lessee elects to 
develop a management plan for any given area, he shall do so in consultation, cooperation and 
coordination with other lessees, permittees and landowners involved. In addition, the permittee, 
lessee or landowner shall consult with the range improvement task force located at New Mexico 
state university and the New Mexico department of agriculture. 

B. Management plans shall be tailored to the specific range condition of the area tobe covered 
by these plans and: shall, be reviewed on a periodic basis to determine whether they have been 
effective in improving the range condition of the lands involved. The management plans may be 
revised or terminated or new plans developed from time to time after such review and careful and 
considered consultation, cooperation and coordination with all permittees, lessees and landown- 
ers involved and, if appropriate, with the New Mexico department of agriculture and the range 
improvement task force staff of New Mexico state university. 


History: Laws 1991, ch. 42, $1. 


ARTICLE 7D 


_ Noxious Weed Management 
Sec. 3 Sec. 
76-7D-1. Short title. 76-7D-5. Administration of program. 


D-1 
D-2. Findings and purpose. 76-7D-6. Landowners; rights; agreements. 
76-7D-3. Definitions. : 
D-4. Duties of director; noxious weed management 
program. 
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76-7D-1. Short title. 


This: act [76-7D-1 through 76-7D-6 NMSA 197 8] may be cited as the "Noxious Weed: Manage- 
ment Act". 


History: Laws 1998, ch. 78, § 1. IV, § 23, was effective May 20, 1998, 90 dente after es 
Effective dates. — Laws 1998, ch. 78 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


76-7D-2. Findings and purpose. 


A. The legislature finds that noxious weeds have. caused extensive economic damage i in New 
Mexico. Specifically, the presence and spread of noxious weeds: 
(1) decreases land values and productivity, forces out nutritious forage for livestock and 
often causes the death of livestock and crops; 
(2) harms the environment by crowding out native vegetation and endangered species, 
increasing fire danger and increasing water usage; and 
(8) increases government and industrial costs by increasing highway cleanup costs, de- 
creasing the lease value of state and federal public lands and curtailing the hunting, fishing and 
recreational use of the land. 
B. It is the purpose of the Noxious Weed Management Act to improve the state economy and 
environment by managing noxious weeds in New Mexico. 


History: Laws 1998, ch. 78, § 2. IV, § 23, was effective May 20, 1998, 90 days after adjourn- 
Effective dates. — Laws 1998, ch. 78 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


76-7D-3. Definitions. 


As used in the Noxious Weed Management Act: 

A. "director" means the director of the New Mexico department of odtobicil enc 

B. "landowner" means a person who holds title to real property, is the holder of a ee paeriie:/ 
Ges Pioret or is a designated land manager; 

C. "noxious weed" means a plant species that is not indigenous to Host Mexico and that nab 
been targeted pursuant to the Noxious Weed Management Act for management or control because 
of its negative impact on the economy or the’environment; and 

D. "public land" means land controlled or supervised by an agency of iguana 


History: i ah 1998, ch. 78, § 3. «IV, $23, was effective May 20, 1998, 90 days after seals 
.Effective dates. — Laws 1998, ch.,78 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


76-7D-4. Duties of director; noxious weed management program. 


A. The director shall coordinate integrated noxious weed management programs. To carry out 
such programs, the director shall: 
(1) select the species of weeds to be targeted as noxious weeds for control or eradication 
pursuant to the Noxious Weed Management Act; _ 
(2) identify the methods to be used to control noxious weeds; and 
(3) develop publications to educate the public on the problem and A east we of noxious 
weeds. 
B. The director may use and cooperate with any existing noxious weed control program that is is 
available and appropriate for the purposes of the Noxious Weed Management Act. 


History: Laws 1998, ch. 78, § 4. Effective dates. — Laws 1998, ch. 78 contained no ef- 


fective date provision, but, pursuant to N.M. Const., art. 
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IV, § 23, was effective May 20, 1998, 90 days after adjourn- 
ment of the legislature. 


76-7D-5. Administration of program. 


The director shall administer the provisions of the Noxious Weed Management Act subject to 
the directives, policies and regulations of the board of regents of New Mexico state university. 


History: Laws 1998, ch. 78, § 5. IV, § 23, was effective May 20, 1998, 90 days after adios: 
Effective dates. — Laws 1998, ch. 78 contained no ef- ment of the legislature. ; 
fective date provision, but, pursuant to N.M. Const., art. 


76-7D-6. Landowners; rights; agreements. 


A. Ifthe director or his designee becomes aware of the presence of noxious weeds on nonpublic 
land, the director shall notify the landowner of the noxious weeds and the methods for controlling 
them. However, nothing in the Noxious Weed Management Act shall be construed to permit the 
director or his designee to enter nonpublic land except at the invitation of the landowner. 

B. Upon the request of a landowner, the director shall develop a noxious weed control program 
in cooperation with the landowner. . 

C. Whenever the director becomes aware of the presence of noxious weeds on public land, he 
shall inform the governmental entity of the species found on land under the entity's jurisdiction. 
When possible and practicable, the director shall consult with the governmental entity in develop- 
ing a management plan for the control of the noxious weeds. 

D. The director may develop and implement cooperative agreements with appropriate federal 
and state agencies, the commissioner of public lands and Indian nations, tribes and pueblos to 
carry out the provisions of the Noxious Weed Management Act. 


History: Laws 1998, ch. 78, § 6. Severability. — Laws 1998, ch. 78, §.7.provided for the 
Effective dates. — Laws 1998, ch. 78 contained no ef- severability of the act if any part or application thereof is 


fective date provision, but, pursuant to N.M. Const., art. held invalid. 
IV, § 23, was effective May 20, 1998, 90 days after adjourn- ; 
ment of the legislature. 


ARTICLE 8 


Protection of Native New Mexico Plants 


Sec. Sec. 

76-8-1. Enumeration of protected plants. 76-8-3. Exovatin 

76-8-2. Removal of plants from state or private lands 76-8-4. Penalty for violation. 
without permission prohibited. 


76-8-1. [Enumeration of protected plants.] 


The following plants shall constitute the protected group in New Mexico and the botanical 
names shall govern in all cases: 
A. fern family (Polypodiaceae): 
gymnogramme (Gymnopteris hispida) 
common maidenhair fern (Adiantum capillus-veneris) 
chain fern (Woodwardia plummerae) 
spleenwort (Asplenium septentrionalis) 
spleenwort (Asplenium resiliens) 
spleenwort (Asplenium trichomanes) 
B. lily family (Liliaceae): 
two-flowered milla (Milla byflora) 
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purplish-brown fritillary (Fritillaria atropurpurea) 
uvularia, twisted stalk (Uvularia amplexifolia) 
white mountain lily (Leucocrinum montanum) 
wood lily (Lilium montanum) 
mariposa lily (Calochortus - all Speen 
C. iris family (Iridaceae): — 
wild iris:(Oreolirion arizonicum). This i is not the common blue iris of our ffeqnnberitiss but is 
yellow in color. 
D. amaryllis family (Amaryllidaceae): 
century plant (Agave schottii) 
lechuguilla (Agave lechuguilla) 
century plant (Agave palmeri) 
century plant (Agave parryi) 
century plant (Agave neomexicana) 
atamosco lily (Atamosco longifolia) 
E. crowfoot family (Ranunculaceae): 
red, yellow, and blue columbine (Aguilegia - all bags ES 
monkshood (Aconitum - all species) 
pasque flower (Pulsatilla hersutissima) ° 
leather flower (Viorna - all species) 
virgin's bower (Clematis pseudoalpina) 
F. lobelia family (Lobeliaceae): 
cardinal flower o red lobelia (Lobelia splendens) 
blue lobelia (Lobelia gruina) 
G. primrose family (Primulaceae): 
shooting star (Dodecatheon - all species) » 
primrose (Primula - all species) 
H. heath family (Ericaceae): 
bearberry, kinnickinick [kinnikinick] (Artostaphylos uva-urse) 
I. gentian family (Gentianaceae): 
fringed gentian (Gentiana elegans) 
fringed gentian (Gentiana barbellata) 
closed gentian (Gentian affinis) 
J. violet family (Violaceae): 
blue violet (Viola adunca) 
blue violet (Viola nephrophylla) 
blue violet (Viola pedatifida) 
yellow violet (Viola pinetorum) 
blue violet (Viola missouriensis) 
purslane family (Protulacaceae): 
spring beauty (Claytonia lanceolata) 
apple family (Malaceae): 
mountain ash (Sorbus scopulina) 
phlox family (Polemoniaceae): 
jilly flower (Gilia aggregata) 
orchid family (Orchidaceae): 
orchids - all species 
orpine family (Crassulaceae): 
sedum - all species (commonly known as stonecrop) 
saxifrage family (Saxifragaceae): 
all species 
evening primrose family (Epilobiaceae): 
firewood (Chamaenerion anugstifolium) 
dogwood family (Cornaceae): 
cornel (Cornus instolonea) 


B 250 Of 2 EBS or 
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ivy family (Hederaceae): 

aralia (Aralia bicrenata) 

butterfly weed (Asclepias tuberosa) 

figwort family (Scrophulariaceae): 

Indian paint brush, painted cup (Castellejia integra) 

cactus family (Cactaceae): 

night blooming cereus '(Peniocereus greggii) 

porcupine cactus (Echinocereus - all species) 

barrel, niggerhead, bisnaga or visnage cactus (Ferocactus - all species) 
hedgehog cactus (Echinocactus - all species) 

hedgehog cactus (Scherocactus - all species) 

pincushion cactus (Coryphantha or Mammillaria - all species) 
fishhook cactus (Phellosperma or Mammillaria - all species) 

fishhook cactus (Neomammillaria or Mammillaria - all species) 
stanly's cholla (Opuntia stanlyi) 

W. all peo growing within four hundred yards of any highway, except noxious weeds. 


< CGH wp 


History: Laws 1933, ch. 116, § 1; 1941 G88 bt - § 48- ; ANNOTATIONS 


1001; 1953 Comp., § 45-11-1. 
Bracksted material. — The bracketed material was Am. Jur, 2d, A.L.R. and C. J.S. references. — 3 C.J.S. 


inserted by the compiler and is not part of the law. Agriculture § 68. 
Cross references. — For defacing protected plant 

within 400 yards of highway as petty misdemeanor, see 

30-15-2 NMSA 1978. 


76-8- 2. [Removal of plants from state or private songs without 
permission prohibited. ] | 


No person shall destroy, mutilate or remove any living plant, except seeds, of the protected 
group from any state or private [privately] owned lands without a written permit from the owner, 
provided that nothing in this act [76-8-1 through 76-8-4 NMSA 1978] shall be construed to prevent 
the cleaning, clearing or removal of plants from any canal, lateral, ditch, survey line, public road or 
railroad right-of-way or highway, when necessary to the full and proper use thereof, and provided 
further that the provisions of this. act shall not apply when pao enumerated herein are more 
than four hundred yards from any public highway. 


History: Laws 1933, ch. 116, § 2; 1941 Comp., § 48- Bracketed material. — The bracketed material was 
1002; 1953 Comp., § 45-11-2. inserted by the compiler and is not part of the law. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


76-8-3. [Exception.] 
Nothing herein shall prevent the use of down or dead cacti for business or other purposes. 


History: Laws 1933, ch. 116, § 3; 1941 Comp., § 45% Bracketed material. — The bracketed material was 
1003; 1953 Comp., § 45-11-3. inserted by the compiler and is not part of the law. 


76-8-4. [Penalty for violation. ] 


Any person violating the provisions of this act [76-8-1 through 76-8-4 NMSA 1978] shall be 
guilty of a misdemeanor and, upon conviction, shall be fined not less than fifty [($50.00)] nor more 
than three hundred dollars [($300)I, and each’violation shall constitute a separate offense. 


History: Laws 1933, ch. 116, § 4; 1941 Comp., § 48- '  Bracketed material. — The bracketed material was 
1004; 1953 Comp., § 45-11-4, inserted by the compiler and is not part of the law. 
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ARTICLE 9 
Bees 

Sec. ' Sec. 
76-9-1. Short title. 76-9-8. Rpandonss wound 
76-9-2. Definitions. _,.76-9-9. Location ofiapiaries,, 
76-9-3. Powers of board and department. 76-9-10. Registration of commercial apiaries, 
76-9-4. Contagious disease; duty to prevent. ~ 76-9-11. Importation of bees. 
76-9-5. Inspection; access; interference. 76-9-12. . Disposition of funds. 
76-9-6. Inspection certificates. 76-9-13, Penalties; bond. 


76-9-7. Diseased colonies. 


76-9-1. Short title. | 
This act [76-9-1 through 76-9-13 NMSA 1978] may be cited as the "Bee Act." 


History: 1953 Comp., § 47-241, enacted by Laws Liability for injury or Santas aned) by pail 86 
1975, ch. 122, § 1. A.L.R.3d 829. 
ANNOTATI ON 5 Keeping bees as nuisance, 88 A. L.R.3d 992. 


Am, Jur, 2d, A.L.R. and C.J.S. referetibant — Law of 
bees, 89 A.L.R. 352. 


76-9-2. Definitions. 


As used in the Bee Act: . 

A. "abandoned colony" means a colony that is sien deste or neglected by a aiceeoes acne 
ing to criteria adopted by the board; 

B. "“apiary" means a location where one or more colonies or nuclei of bees are managed by a 
beekeeper; 

C. "bee" means all races of the honeybee, Apis daNitoke, L., and other species of the genus Apis, 
that are capable of being managed for the production of honey, w wax or pollen, or that are nis ss of 
being managed:to pollinate plants; 

D.' "beekeeper" means a person who owns, leases or manages bees; 

E. "board" means the board of regents of New Mexico state! university; 

FE, “colony” means a family unit of bees composed of a queen and workers; 

G. "commercial apiary" means a location where a beekeeper is required to maintain the mini- 
mum number of colonies designated by the board; 

H. "contagious disease" means any disease, parasite or anything achined aie affecting adult prea! 
or their brood that may be spread from one bee to another bee or from one colony to another colony; 

I, ‘department’ means the New Mexico department of agriculture; 

J. "equipment" means equipment used in managing bees, including but not limited to, brood 
chambers, surplus honey chambers, bottom boards, tops, frames, drawn comb, queen excluders and 
feeders; 

K, ."hive" means a container made.or prepared that is used as a home by a colony of bees; and 

L. "inspector" means:a qualified person designated by the department to enforce the Bee Act 
and regulations adopted by the board. 


History: 1953 Comp., § 47-24-2, enacted by Laws 
1975, ch, 122, § 2. 


76-9-3. Powers of board and department. 

A. The board shall adopt regulations necessary for the administration and enforcement of the 
Bee Act and through the department shall administer and enforce the Bee ‘Act and regulations 
adopted by the board. 
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B. The department has full power to deal with any contagious disease of bees which; in the 
opinion of the department, may be prevented, controlled or eradicated and shall perform such acts 
as, in the judgment of the department, may be necessary to control, eradicate or prevent the: intro- 
duction, spread or dissemination of contagious diseases of bees. 

.C. The department has authority to prohibit the shipment or bringing into the state [of] eolvpite 
or equipment capable of oes contagious disease from any state, territory or wens country. 


History: 1953 Comp., § 47-24-3, chanted by Laws ANNOTATIONS 
1975, ch. 122, § 3. 

Bracketed material. —‘The bracketed Material was Am. Jur. 2d, A.L.R. and C.J.S. references. — vs CIS, 
inserted by the compiler and is not part of the law. » Agriculture §§,19, 20. 


76-9-4., Contagious disease; duty to prevent. 


Any beekeeper who has been notified in writing by the department that his bees or equipment 
are infected with a contagious disease and who willfully and knowingly permits the bees or equip- 
ment to remain in such condition shall be in violation of the Bee ref ‘ 


History: 1953 Comp., § 47- ee at ee by Laws ANNOTATIONS 


1975, ch. 122, § 4. 
ys ; we Am. WE 2d, A.L.R. and C.J.S. references. — 4 INA 
Jur. 2d Animals § 54 et seq. 
8A C.J.S. Animals § 94. . 


76-9-5. Inspection; access; interference. 


A. The department shall notify each beekeeper prior to the initial annual inspection of his 
apiary and, if requested by the beekeeper, an inspector shall make the apiary inspection in the 
presence of the beekeeper or his representative and at a time that conforms to'the efficient man- 
agement of bees. Subsequent inspections may be made by an inspector, as needed, to locate and 
control contagious disease and regulate the location of any apiary. The inspector shall have access 
to all apiaries. Any person who shall hinder, resist or impede in any way an inspector in the dis- 
charge of his duties shall be in violation of the Bee Act, 

B. In order to permit the inspector to readily examine a colony for contagious disease, beekeep- 
ers shall manage bees only in those types of hives approved by the board. 


History: 1958 Comp., § 47-24-5, enacted by Laws ANNOTATIONS 


ae sy Sa Am. Jur, 2d, A.L.R: and Cc. J.S. references. —4Am, 
Jur, 2d Animals § 42 et seq. 
8A CJS. Animals § 91, 


76-9-6. Inspection certificates. 


Each beekeeper that manages bees shall apply to the department for an annual inspection cer- 
tificate. The inspection certificate shall be issued by the department upon completion of the apiary 
inspection and shall state the colonies and apiaries that are apparently free of contagious disease 
and the colonies and apiaries that are infected with contagious disease. ce honey shall be offered 
for sale unless the beekeeper has a current.inspection certificate. 


History: 1953 Comp., § 47-24-6, enacted by adsl nae 
1975, ch. 122, § 6. rs Li Ri 


76-9-7. Diseased colonies. 


If an inspector finds a contagious disease in a colony, he shall direct the beekeeper to destroy 
the diseased colony and equipment, or to treat the colony according to a schedule approved by the 
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department; providing the inspector shall upon request by the beekeeper obtain a sample of brood 
that is representative of the apiary as determined by the inspector for submission to an approved 
state or federal: laboratory for verification of the disease: All diseased colonies that are treated 
by a beekeeper shall be reinspected by an inspector within the period designated by the board. 
The board may require the beekeeper to pay an amount set by the board not to exceed fifty dol- 
lars ($50.00) for each inspection, excluding the initial annual inspection, required to certify that 
the colonies are apparently free of contagious disease. Colonies that do not respond to treatment 
within a period specified by the board following the initial inspection shall be destroyed by the bee- 
keeper or an inspector in a manner, approved by the department and the contaminated equipment 
shall be disinfected or burned by the beekeeper or an inspector. inh 


History: 1953 Comp., § 47-24-7, enacted by Laws ANNOTATIONS 


iniSeok, 1286 7, A aR GER Tae Ole ee teks fan, 
Jur. 2d Animals § 538. 
8A C.J.S. Animals § 76. 


76-9-8. Abandoned Rolonies: 


Abandoned colonies and contaminated equipment shall be destroyed under the supervision of 
the inspector when the colony is found tobe infected with a contagious disease. Abandoned live 
colonies or abandoned equipment that is apparently free of contagious disease may be sold in a 
manner designated by the board or destroyed as specified by the board. 


History: 1953 Comp., § 47-24-8, enacted by Laws 
1975, ch. 122, § 8. 


76-9-9. Location of apiaries. 


A. In order to control contagious disease, no apiary shall be moved or established closer than 
one and one-half miles straight airline distance from an existing registered commercial apiary, un- 
less the apiary owner is also the owner of the apiary location. 

B. Any beekeeper found in violation of Subsection A of this section shall remove the apiary 
within ten days. After the ten days, each day the beekeeper remains in violation shall constitute a 
separate violation of the Bee Act. 

C. Ifa beekeeper uses his colonies for the pollination of an agricultural crop and desires to 
locate the colonies within the distance specified by the board of an existing commercial apiary, he 
shall apply for a special pollination permit from the department. The department shall grant a 
pollination permit only if the colonies are apparently free of contagious disease. The department 
shall issue the pollination permit only for the period of time the bees are effectively pollinating the 
designated crop. 


History: 1953 Comp., § 47-24-9, enacted by Laws ANNOTATIONS 


1975, ch. 122, § 9. 
i : Am, Jur, 2d, A.L.R, and C.J.S..references. — 3 CJS. 
Agriculture § 95. 


76-9-10. Registration of commercial-apiaries. 


Each commercial beekeeper shall register the location of each commercial apiary under his con- 
trol with the department and shall give an accurate description of the location of each commercial 
apiary. The registration fee shall be set by the board at not more than five dollars ($5.00) for each 
commercial apiary, provided that no beekeeper shall be required to pay registration fees totaling 
more than two hundred dollars ($200) in any one year. The regulations of the board shall deter- 
mine the time and method of registration. 


1130 


© 2022,State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


76-9-11 SEEDS. 76-9-13 


History: 1953 Comp., § 47-24-10, enacted by Laws ANNOTATIONS 


1975, ch. 122, § 10. 
3 , Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Animals § 23 et seq. 


76-9-11. Importation of bees. 


A. No colonies or equipment shall be moved into the state, unless accompanied by a certificate 
of inspection signed by an authorized apiary inspector of the state from which the bees originated. 
The certificate of inspection shall state that the colonies are apparently free of contagious disease, 
and shall meet other requirements as designated by the board. The person in this state receiving 
colonies or equipment shall file with the department a statement of the proposed location in the 
state where the colonies will be managed and a notice that the bees have arrived. The statement 
and notice shall be filed by the beekeeper in accordance with the regulations of the board. The 
department shall, as soon as practicable after arrival, inspect the colonies for contagious disease. 
The beekeeper shall pay the actual cost of the initial inspection and all subsequent inspections 
required because of the presence of any contagious disease. 

B. This section shall not apply to the movement into the state of packaged bees or queen bees 
if moved into the state in mailing cages free of honey. 

C. In order to prevent the dissemination of any bees that would adversely affect the beekeep- 
ing industry in the state, the department may prohibit their entrance into the state and may seize, 
stop movement, destroy or otherwise dispose of the bees, as the department deems appropriate. 


History: 1953 Comp. .. § 47-24-11, enacted ‘by Laws . . ANNOTATIONS 


h. 
haga raeg a ty Am. Jur. 2d, A.L.R. and C.J.8. references. — 4 Am. 
Jur. 2d Animals § 52. 


76-9-12. Disposition of funds. 


_ All money collected under the provisions of the Bee Act shall be expended to administer.and 
enforce the Bee Act. 


‘History: 1953 Comp., § 47-24-12, enacted by Laws 
1975, ch. a § 12. 


76-9-13. Penalties; bond. 


A. Any person who violates any provision of the Bee Act or any regulation adopted by the board 
pursuant thereto is guilty of a misdemeanor. Each day a person remains in violation shall consti- 
tute a separate offense: 

B. The department shall not be required to give bond or security in ) any legal proceeding 
brought under the Bee Act which the department may institute or defend in any court of the state. 


History: 1953 Comp., § 47-24-18, enacted by Laws ANNOTATIONS 


1975, ch. 122, § 13. | Gi 
Severability. — Laws 1975, ch. 122, § 15, provided Am, Jur, 2d, A.L.R. and C.J.S. references. — 3A 


for the severability of the act if any part or application C.J.S, Animals §§ 93, 94, 97. 


thereof is held invalid. 


Seeds 
Sec. oe Sec. 
76-10-1. Purpose of pure seed strain provisions, 76-10-4. Neutral zones. 
76-10-2.' Construction of act. 76-10-5, Pure strain zones and neutral zones. 
76-10-3. One-variety zones. 
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Sec. , Sec. 
76-10-6. Production of plants other than one strain or va- 76-10-14. Prohibitions. 
riety designated. 76-10-15. Records. 
76-10-7. Production of plants other than pure strain des- 76-10-16. Exemptions. 
ignated, 76-10-17. Seed certification. 


76-10-8. Petitions; orders; effect. 

76-10-9. Penalty for violating act or regulations. 
76-10-10. Exemptions. 

76-10-11. Short title. 

76-10-12. Definitions. 

76-10-13. Label requirements. 


76-10-18. Duties and authority of poary, or its agents. 
76-10-19. Seizure. ' th] 

76-10-20. Injunction. 

76-10-21. Violations and prosecutions. 

76-10-22. Appropriation. 


76-10-1, [Purpose of pure seed strain provisions.| _. | 


The legislature hereby declares that the purposes of this act [76-10-1. through 76-10- 10 NMSA 
1978] are to promote, encourage, aid and protect the planting and growing of pure strains of 
sugar beet seed, vegetable seed, melon seed and seed for other crops, through providing statu- 
tory regulations to protect such pure strains of seeds from either natural, accidental or willful 
cross-fertilization, mixing or other contamination which would result in rendering otherwise pure 
strains impure, and thereby render the product valueless for seed purposes and result in economic 
loss to the grower. | 

In order that crops designed ‘and intended for the production of pure strains of seed may be 
grown under proper conditions for the protection of the purity of such seeds, the legislature fur- 
ther declares that it is the purpose of this act to make legal provision for the protection of such 
pure strains by insuring that they may be planted at such distances from other varieties, plots or 
smaller plantings of other varieties or strains of the same or nearly related species as to prevent 
cross-pollination, or mixing, or crossing, or otherwise rendering the seed impure by any other 
natural or accidental means; that it believes this purpose best can be accomplished by restricting 
within certain areas to be defined and delimited by the regents of the agricultural college of New 
Mexico [New Mexico state university], the planting and growing of but one variety or strain of a 
given species or nearly related species of plants or crops; that by this means alone is it possible to 
bring the industry of sugar beet seed production in this state to its highest possible development 
and to insure the growing of pure strains of seed of superior and economically profitable varieties 
of other species of plants; that such protection to the growers of pure strains of seed is essential to 
the economical development and advancement of the agriculture of this state; that to permit the 
natural, accidental or willful interference with the production of pure strains of seed would result 
in economic loss to the state and to the prospective grower and that the state and the prospective 
grower should be properly protected by legislative enactment; that the purpose of this act shall be 
construed to be for the proper development of the agriculture of this state sar pu ED, promoting and 
providing for the protection 23 the grower of pure strains of seed. 


History: Laws 1933, ch. 174, § 1; 1941 Comp. - § 48- 
1101; 1953 Comp., § 45-12-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The name of the New Mexico college of agriculture and 
mechanic arts was changed to the New Mexico state uni- 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 55. 

Validity of statutes, ordinances, or regulations for 
protection of vegetation against disease or, infection, 70 


A.L.R.2d 852. 


versity by N.M. Const., art. XII, § 11, as repealed and re- a Te. Aopentaaes 6a 


enacted November 8, 1960, 

Cross references. — For enforcement of statutes re- 
lating to agriculture and horticulture by regents of New 
Mexico state university, see 21-8-8 NMSA 1978. 


76-10-2. [Construction of act.] 


This act [76-10-1 through 76-10-10 NMSA 1978] shall be so interpreted and construed as not to 
be considered the taking of private property or the control of private property without due process 
of law; nor disturbing the owner in control or use of his land for lawful purposes; nor restricting his 
right to dispose thereof; but as a declaration by the legislature that its use for the purpose herein 
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forbidden by rules and regulations promulgated hereunder, is prejudicial to the public interest and 
an economic loss to the state is an irreparable loss or injury to the producers of pure strains of 


seeds. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1933, ch. 174, § 2; 1941 Comp., § 48- 
1102; 1953 Comp., § 45-12-2. 


76-10-38. [One-variety zones.] 


The regents of the agricultural college of New Mexico [New Mexico state university] are hereby 
authorized and empowered upon application and hearing as hereinafter provided to designate, 
outline and specifically delimit areas or zones of agricultural lands within which only one variety 
or strain of any designated plant or crop, species or nearly related species of plant or crop for the 
purpose of seed production may be planted, grown or. allowed to grow to maturity, or within which 
any specimen or specimens, beds, plots or fields of another variety or varieties of plants of the 
same or nearly related species may be allowed to grow to the stage in which buds are developed. 


History: Laws 1933, ch. 174, § 3; 1941 Comp., § 48- 
1103; 1953 Comp., § 45-12-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Zoning: construction and application of terms "agricul- 
tural," "farm," "farming" or the like, 38 A.L.R.5th 357. 

Construction and application of terms "agricultural," 
"farm," "farming," or the like, in zoning regulations, 38 


A.L.R,.5th 357, 
101 C.J.S. Zoning § 1. 


The name of the New Mexico college of agriculture and 
mechanic arts was changed to the New Mexico state uni- 
versity by N.M. Const., art. XII, § 11, as repealed and re- 
enacted November 8, 1960. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 83 Am. 
Jur. 2d Zoning and Planning §§ 389 to 406. 


76-10-4. [Neutral zones.] 


The regents of the agricultural college of New Mexico [New Mexico state university] are further 
authorized and empowered after proper application and hearing to define such zone or zones and 
to further define neutral zones between such above-mentioned zones, and to provide that within 
the neutral zones no plant or plants, fields or plots of plants of a given strain, species or variety, 
may be grown to maturity or to the state in which buds of the said plants are produced. The pur- 
pose of such said neutral zone being to avoid the possibility of cross-pollination or mixing and 
thereby rendering valueless what would otherwise be pure strains of seed, provided that the said 
regents may at their discretion permit that within such neutral zones varieties, strains or species 
not related to crops permitted to be grown within prescribed zones may be planted for the purpose 
of seed production; provided that such varieties or species are of the kind which will not cross- 
pollinate or otherwise render impure, pure strains grown in adjoining zones as defined by, the said 
regents. 


History: Laws 1933, ch. 174, § 4; 1941 Comp., § 48- 
1104; 1953 Comp., § 45-12-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The name of the New Mexico college of agriculture 
and mechanic arts was changed to the New Mexico state 


university by N.M. Const., art. XII, § 11, as repealed and 
reenacted November 8, 1960. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C..J.S. references. — 83 Am, 
Jur, 2d Zoning and Planning §§ 389 to 406. 
101 C.J.S. Zoning § 1. 


76-10-5. [Pure strain zones.and neutral zones. | 


The regents of the agricultural college of New Mexico [New Mexico state university] shall upon 
petition of farmers or growers or those who intend to plant or grow crops for the purpose of produc- 
ing pure strains of seeds and after public hearing of said petition designate, outline and delimit 
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zones within which only one strain, variety or species of such crop may be grown, and to [sic] give 
public notice thereof. The said regents are also hereby authorized and empowered to designate and 
delimit neutral zones on either side of said plant production zones within which neutral zones no 
plant or plants, plots or fields of the same or nearly related strains, varieties or species of the said 
crop shall be permitted to be grown to the stage in which buds are produced: . 


History: Laws 1933, ch. 174, § 5; 1941 Comp., § 48- university by N.M. Const., art. XII, § 11, as repealed and 
1105; 19538 Comp., § 45-12-5. reenacted November 8, 1960. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS: 

The name of the New Mexico college of agriculture Am. Jur. 2d, A.L.R. and ©.J.S. references. — 83 Am, , 
and mechanic arts was changed to the New Mexico state .. Jur 94 Zoning an Planning $§'389 to 406, 


101 C.J.S. Zoning § 1. 


76-10-6. [Production of plants other than one strain or variety 
designated. |] 


It shall be unlawful for any person or persons, firm, corporation or agency to plant within any 
zone designated and delimited by the said regents or in any neutral zone designated and delimited 
by the said regents, any strain, variety or species of plants forbidden to be grown in the said neu- 
tral zone and. allow the same to grow to the stage in which buds are produced; provided that the 
regents shall prescribe the one strain or variety which may be grown within a designated zone or 
neutral zone and which may be allowed to grow to maturity for the purpose of the production of 
pure strains of seed. 


History: Laws 1933, ch. 174, § 6; 1941 Comp., § 48- Bracketed material. — The bracketed material was 
1106; 1953 Comp., § 45-12-6. inserted by the'compiler and is not part of the law. 


76-10-7. [Production of plants other than pure strain designated. | 


It shall be unlawful for any person, individual, copartnership, association, firm or corporation 
or agent or employee thereof to permit to grow within a neutral zone or within a prescribed zone 
any variety or strain or species of plant forbidden by the regulations of the said regents to that 
stage of maturity in which buds are produced, whether the said plants are planted or have been 
allowed to grow as volunteer plants or plants escaped from cultivation. It shall be the duty of such 
persons, individuals, copartnerships, association, firm or corporation or agent or employee thereof 
to destroy any plants whether planted or volunteer the growing of which is forbidden within any 
zone or neutral zone before the said plants have grown to that stape of maturity at which buds 
may be produced. 


History: Laws 1938, ch. 174, § 1 1941 fone: + § 48- Bracketed material. — The bracketed material was 
1107; 1953 Comp., § 45-12-7, inserted by the compiler and is not’part of the law. } 


76-10-8. [Petitions; orders; effect. ] 


The regents of the agricultural college of New Mexico [New Mexico state university] are hereby 
authorized, empowered and directed when petitioned by one or more growers or prospective grow- 
ers of any crop intended for the production of pure strains of seed and which crop is subject to con- 
tamination by cross-pollination or otherwise mixing so as to cause the seed produced by the crop to 
be impure, to designate, define and delimit a zone or area within which only the one strain, variety 
or species may be grown, and if deemed advisable and necessary to protect the grower or growers 
of such pure strains of seed, the said regents are further authorized, empowered and directed to 
establish such neutral zones on both sides of the aforesaid designated zone as in the judgment. of 
the said regents may be necessary for the protection of the growers of pure strains of seed; the said 
regents shall have authority to promulgate orders which shall have the effect of law preventing 
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the growing of any strain, variety or species of seed within the designated zone or within neutral 
zones which:in the:;judgment of the said regents may be necessary for the protection of said grow- 
ers of pure seeds and for the protection of said pure strains of seed, and such rules and regulation 
[regulations] when enacted by the said regents and promulgated or given publicity shall have the 
full force and: effect of the provisions of this act [76-10-1 through 76-10-10 NMSA 1978]; provided 
that the petition of growers or prospective growers when presented to the regents shall request 
protection for the growing of a specific strain or variety and that the zone or neutral zones estab- 
lished under authority of this act by the said regents shall in no way interfere with the growing of 
any crop,.or crops, or plants which do not in any way endanger the growing of the pure strains of 
seeds which Epa on Sapeie to grow and for the growing of which petitioners seek protection. 


History: Laws 1933, ch. 174, § 8; 1941 ebm +» § 48- The name of the New Mexico college of agriculture and 
1108; 1958 Comp.,:§ 45-12-8. mechanic arts was changed to the New Mexico state uni- 
Bracketed material, — The bracketed material was versity by N.M. Const., art. XII, § 11, as repealed and re- 


inserted by the compiler and is not part of the law. enacted November 8, 1960. 


76-10-9. [Penalty for violating act or regulations. ] 


Any person, individual, copartnership, association, firm, corporation, agent or employee who or 
which shall violate any of the provisions of this act [76-10-1 through 76-10-10 NMSA 1978] or any 
of the regulations or restrictions promulgated by the regents of the agricultural college of New 
Mexico [New Mexico state university] under authority of this act shall be deemed guilty of a mis- 
demeanor and upon conviction thereof shall be fined not less than $50.00 nor more than $500.00 
and in addition thereto shall be liable in a civil action for all damage that may be occasioned or 
caused by a violation of this act or of any of the provisions or regulations or restrictions promul- 
gated by the regents of the agricultural college of New Mexico [New Mexico state university] un- 
der authority of this act. 


History: Laws 1933, ch. 174, § 9; 1941 Comp.  § 48- The name of the New Mexico college of agriculture and 
1109; 1953 Comp., § 45-12-9. mechanic arts was changed to the New Mexico state uni- 

Bracketed material. — The bracketed Heheiiad was versity by N.M. Const,, art, XII, § 11, as repealed and re- 
inserted by the compiler and is not part of the law. enacted November 8, 1960. 


76-10-10. [Exemptions.] — . : 


That this act [76-10-1 through 76-10-10 NMSA 1978] shall not apply to the planting or growing 
of crops or plants in the experimental stations or farms conducted by the United States govern- 
ment or the state of New Mexico. ) 


History: Laws 1933, ch. 174, § 11; 1941 Comp., § 48- Severability. — Laws 1933, ch. 174, § 10, provided 


1110; 1953 Comp,, § 45-12-10. for the severability of the act. if any part or application 
Bracketed material. — The bracketed maternal was Hehtly a is held invalid. 


inserted by the compiler and is not part of the law. 
76-10-11. Short title. | | 
“This act [76-10-11 through 76-10-22 NMSA 1978] may be cited as the "New Mexico Seed Law." 


History: 1953 Comp., § 45-12-20, enacted by Laws 
1967, ch. 68, § 1. 


76-10-12. Definitions. 


As used 1 in the New Mexico Seed Law [76-10-11 gf ay 76-10-22 NMSA 1978]: | 
A. "person" includes any individual, partnership, corporation, company, society or association; 
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B. "agricultural seed" includes the seeds.of grass, forage, cereal and fiber crops. It shall include 
any other kinds of seeds commonly recognized within this state as agricultural seeds, lawn seeds 
and mixtures of such seeds, and may include noxious weed seeds when the board of regents of New 
Mexico state university determines that such seed is being used as agricultural seed; 

C. "vegetable seeds" includes the seeds of those'crops which are grown in gardens and on triink 
farms:and are generally known and sold under the name of vegetable seeds in this state; 

D. "weed seeds" includes the seeds, bulblets and st err of all plants generally reel aes 
as weeds within this state; 

E. "noxious weed seeds" includes prohibited noxious weed seeds ana sutataled noxious ees 
seeds; : 

F. "prohibited noxious weed seeds" are seeds of Feeds which, when established, are highly de- 
structive and are not controlled in this state by the cultural practices commonly used. Such weeds 
are to be specified by rules and regulations as provided for in this act [76-10-11 through 76-10-22 
NMSA 1978]; wncit) bien 

G. "restricted noxious weed seeds" are the seeds of weeds which are very objectionable in fields, 
lawns and gardens in this state and are difficult to control by cultural practices commonly used. 
Such seeds are to be specified by rules and regulations as provided in this act; 

H. "labeling" includes all labels, and other written, printed or graphic representations, in any | 
form whatsoever, accompanying or pertaining to any seed whether in bulk or in containers, and 
includes representations on invoices; . 

I. "advertisement" means all representations, other than those on the label, disseminated 1 in 
any manner or by any means, relating to seed within the scope of this act; 

J. “record" includes all information relating to the shipment or shipments involved and in- 
cludes a file sample of each lot of seed; 

K. "stop sale" means an administrative order provided by law, restraining the sale, use, dispo- 
sition and movement of a definite amount of seed; 

L. "seizure" means a legal process carried out by court order against a definite amount of seed; 

M. "kind" means one or more related species or subspecies which singly or collectively is known 
by one common name, for example, corn, oats, alfalfa and timothy; 

N. "variety" means a subdivision of a kind characterized by growth, yield, plant, fruit; seed or 
other characteristics, by which it can be differentiated from other plants of the same kind; 

O. "lot" means a definite quantity of seed identified by a lot number or other mark, every por- 
tion or bag of which is uniform within recognized tolerances for the factors which appear in the 
labeling; 

_P.. "hybrid" means the first generation seed of a cross produced by controlling the jnvmnigent: i 
and by combining:: 
(1) two or more inbred lines; 
(2) one inbred or a single cross with an open-pollinated Ceriety or 
(3) two varieties or species, except open-pollinated varieties of corn (Zea mays). The second 
generation and subsequent generations from such crosses shall not be regarded as hybrids. Hybrid 
designations shall be treated as variety names; ie 

Q. "pure seed," "germination" and other seed labeling and testing terms in common usage shall 
be defined as in the rules for seed testing published by the association of official seed analysts, ef- 
fective July 1, 1955, and as subsequently amended; 

R. "type" means a group of varieties so nearly similar that the ade varieties cannot be 
clearly differentiated except under special conditions; 

S. "treated" means that the seed has received an application of a substance, or that the seed 
has been subjected to a process for which a claim is made; 

T. a"private hearing" may consist of a discussion of facts between the person charged and the 
enforcement officer; and 

U. "board" means the board of regents of New Mexico state university. 


History: 1953 Comp., § 45-12-21, enacted by Laws 
1967, ch. 68, § 2. 
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76-10-13. Label requirements. 


Each container of agricultural and vegetable seed which is sold, offered for sale, or exposed for 
sale, or transported within this state for sowing purposes shall bear thereon or have attached 
thereto in a conspicuous place a plainly written or printed. label or tag in the English language, 
giving the following information, which statement shall not be modified or denied in the labeling 
or. on another label attached to the container. 

A. For all seeds named and treated as defined in this act [76-10-11 through 76- 10-22 NMSA 
1978], for which a separate label may be used: 

(1) aword or statement indicating that the.seed has been treated; 

(2) the commonly accepted coined, chemical or abbreviated chemical name of the applied 
substance or description. of the process used; 

(3) if the substance in the amount present with the seed is harmful fa human or other 
vertebrate animals a caution statement such as "Do not use for food or feed or oil purposes." The 
caution for mercurials and similarly toxic substances shall: be a poison statement or symbol; 

soo (4). if the seed is treated with an inoculant, the date beyond which the inoculant is not to 
be considered effective, the date of expiration. 

B. For agricultural seeds, except for grass seed mixtures as provided in Subsection C: 

(1). commonly accepted name of the kind and the variety, or kind and the phrase "variety 
not stated" for each agricultural seed component in excess of 5 [five] percent of the whole and the 
percentage by weight of each in order of its predominance. When more than,one component is re- 
quired to be named, the word "mixture" or the word "mixed" shall be shown conspicuously on the 
label; 

(2) lot number or other lot identification; 

(3) origin, state or foreign country, if known, of alfalfa, red clover, range grass seed and 
field corn, except hybrid corn; Ifthe origin is unknown, the fact shall be stated; 

(4) percentage by weight of all weed seeds; 

(5) the name and rate of occurrence per pound of each kind of restricted noxious Feed seed 
present; 

» (6). percentage by weight of agricultural seeds,,which may be designated as "crop seeds," 
other than those required to be named on the label; 

(7). percentage by weight of inert matter; and 

(8) for each named agricultural seed: 

(a) - percentage of germination, exclusive of hard seed; 

(b) » percentage of hard-seeds, if present; and 

(ec) the calendar month and year the test was completed to ‘ebeteei nb such percent- 
ages. 

Following Subparagraphs (a) and (b) the "total germination" and "hard seed" may be stated as 
such, if desired; and 

(9) name and address of the person who labeled said seed, or who sells, offers or exposes 
said seed for sale within this state. 

C. For seed mixtures for lawn and turf purposes in containers of fifty penned or less: 

(1) the word "Mixed" or "Mixture"; 

(2) the headings "Fine-Textured Grasses" and "Coarse Kinds" and thereunder in tabular 
form in type no larger than the heading: 

(a) commonly accepted name, in order:of its Maa TAANA of this age or kind and 
variety of each agricultural seed:present in excess of five percent of the whole and determined to 
be a "fine-textured grass" or .a‘"coarse kind" in accordance with the rules and regulations under 
this act; a 10t oF ) | ; 
. (b) percentage by weight of pure seed of each agricultural seed named; 

(c) for each agricultural seed named under Subparagraph (a) above; (1) percentage. of 
germination, exclusive of hard:seed, (2) percentage of hard seed, if sae (3) calendar month and 
year the test was completed to determine such percentage; » 

(3) the heading "Other Ingredients" and thereunder in type.no ot ne thats the hastings 

(a) percentage by weight of all weed seeds; 
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(b) percentage by weight of all agricultural seeds other than those stated under Para- 
graph (2) (a); 
(c) percentage by weight of inert matter; 
(4) lot number or other lot identification; . 
(5) name and rate of occurrence per pound of each kind of restricted noxious weed nee 
present; 
(6) name and address of the person who labeled said seed, or who sells, offers or exposes 
said seed for sale within this state; and 
(7) net weight. 
D. For vegetable seeds in containers of one pound or less: 
(1) name of kind and variety of seed; 
(2) for seeds which germinate less than the standard last established by the Saeed under 
this act: 
(a) percentage of germination, exclusive of hard seed; 
(b) percentage of hard seed,-if present; 
(c) the calendar month and year the test was completed to determine such recat 
ages; and 
(d).the words "Below Standard" in not less than 8-point type; vane 
(8) name and address of the person who labeled said seed, or who sells, offers or exposes 
said seed for sale within this state. 
E. For vegetable seeds in containers of more than one pound: 
(1). the name of each kind and variety present in excess of five percent and the Baer 
by weight of each in order of its predominance; 
(2) lot number or other lot identification; 
(3) for each named vegetable seed: 
(a) the percentage of germination, exclusive of hovel ddd} 
(b) the percentage of hard seed, if present; 
(c) the calendar month and year the test was completed to determine ‘such percent- 
ages. 
Following Subparagraphs (a) and (b) the "total germination and hard’ seed" may be stated as 
such, if desired; 
(4) name and address of the person who labeled said seed, or who sells, offers or exposes 
said seed for sale within this state; and 
(5) the labeling requirements for vegetable seeds in containers of more than one pound 
shall be deemed to have been met if the seed is weighed froma properly labeled container in the 
presence of the purchaser. 


History: 1953 Comp., § 45-12-22, enacted by Laws ANNOTATIONS 
1967, ch. 68, § 3. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Agriculture § 55. 


3 C.J.S. Agriculture §§ 65, 66... 


76-10-14, Prohibitions. 


A. Itis unlawful for any person to sell, offer for sale, expose for sale or to transport for sale any 

agricultural or vegetable seed within this state: 

(1) unless the test to determine the percentage of germination required by Section 2 [76- 
10-12 NMSA 1978] shall have been completed within a nine-month period, exclusive of the calen- 
dar month in which the test was completed, immediately prior to sale, exposure for sale or offering 
for sale or transportation; provided, the board may set.a different period if after hearing it is found 
advisable to do so; 

(2) ‘not labeled in secordanée with the provisions of this act [76-10-11 nar 76-10-22 
NMSA 1978], or having a false or misleading labeling; 

(3) pertaining to which there has been a false or misleading advertisement; 
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(4). consisting of or containing prohibited noxious weed seeds, subject to recognized toler- 
ances; 

(5) consisting of or containing restricted noxious weed seeds per pound in excess of the 
number prescribed by rules and regulations promulgated under this act, or in excess of the num- 
ber declared on the label attached to the container of the seed or associated with the seed; 

(6) containing more than two and one-half percent by weight of all weed seeds; and 

(7). if any labeling, advertising or other representations subject to this act represents the 
seed to be certified or registered seed unless: 

(a) it has been determined by a seed certifying agency that such seed was produced, 
processed and packaged, and conforms to standards of purity as to kind or variety, in Oe 
with rules and regulations of such agency pertaining to such seed; and 

(b) the seed bears an official label issued for such seed by a seed certifying agency 
stating that the seed is certified or registered. 

B. Itis unlawful for any person within this state: 

(1) to detach, alter, deface or destroy any label provided for in this act or the rules and 
regulations made and promulgated thereunder, or to alter or substitute seed in a manner that may 
defeat the purpose of this act; 

(2) to disseminate any false or misleading advertisements concerning agricultural or;veg- 
etable seeds in any manner or by any means; 

(3). to hinder or obstruct in any way, any authorized person. in the performance of his du- 
ties under this act; Tas 

(4). to fail to comply with a "stop sale" order or to move or otherwise handle or dispose of 
any lot of seed held under a "stop sale" order, except with express ececimipebee of the agp ae of- 
ficer, and for the purpose specified thereby; 

(5) to use the word "trace" as substitute for any.statement which is required; and 

(6) .to use the word "type" in any labeling in connection with the name of any agricultural 
seed variety. | nos 


History: 1953 Comp., § 45-12-23, enacted by Laws ANNOTATIONS 


TPP TSBs BE Ate Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 55. 
3 C.J.S, Agriculture §§ 65, 66. 


76-10-15. Records. ‘ 


' Each person whose name appears on the label as annie as agricultural or vebtablé seed subject 
to this act [76-10-11 through 76-10-22 NMSA 1978] shall keep for a period of two years complete 
records of each lot of agricultural or vegetable seed handled and keep for one year a file sample of 
each lot of seed after final disposition of said lot.-All such records and samples pertaining to the 
shipment or shipments involved shall be accessible for inspection by: the board or its agents during 
customary business hours. 


History: 1953 Cemape, § 45-12-24, enacted by Laws hac] ANNOTATIONS 


a Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur, 2d Agriculture § 55. 
3 C.J.S. Agriculture §§ 65 to 67. 


76-10-16. Exemptions. 


A. The provisions of Sections 3 and 4 [76-10-13, 76-10-14 NMSA 1978] do not apply: 
(1) to seed or grain not intended for sowing purposes; 
(2) to seed in storage in, or being transported er consigned to, a cleaning or processing 
establishment for cleaning or processing; provided, that the invoice or labeling accompanying any 
shipment of said seed bears the statement "seed for processing" and provided that any labeling or 
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other representation which may be made with respect to the uncleaned or unprocessed seed shall 
be subject to this act [76-10-11 through 76-10-22 NMSA 1978]; and 
(8). to any carrier in respect to any seed transported or delivered for transportation in the 
ordinary course of its business as a carrier; provided, that such carrier is not engaged in producing, 
processing or marketing agricultural or vegetable seeds subject to the provisions of this act; and 
(4). to seed or grain sold by the grower on his farm as.uncleaned, untested and unprocessed. 
B.. No person shall be subject to the penalties of this act for having sold or offered or exposed 
for sale agricultural or vegetable seed, which were incorrectly labeled or represented as to kind, 
variety, typevor origin which seeds cannot be identified by examination thereof, unless he has 
failed to obtain an invoice, genuine grower's declaration or other labeling information and to ore ‘ 
such other precautions as may be reasonable to insure the identity to be that stated. 


History: 1953 Comp., § 45-12-25, baanted by Laws ANNOTATIONS 


L987, obi Rega 8: Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur) 2d Agriculture § 55. 
3.C.J.S, Agriculture § 65. 


76-10-17. Seed certification. 


A. \The-certification agency for New Mexico:shall be named bya committee consisting of the 
director or associate director of the agricultural extension service, the director or associate di- 
‘rector of the agricultural experiment station, the extension agronomist, the experiment. station 
agronomist and the director of the New Mexico department of agriculture of the New Mexico state 
university; provided that the committee shall have the authority to designate any other competent 
or qualified individual or individuals to serve as members of the committee: The certifying agency 
so named shall have the authority to establish standards and rules and regulations for certifica- 
tion; such standards, rules and regulations to be subject to the approval of the above committee. 
The certifying agency so named shall also have the authority to fix and charge fees for certification 
services, and may retain fees collected as payment for its services: 

B. Any labeling, advertisement or other representation, either orally or in writing, giibjact to 
this act [76-10-11 through 76-10-22 NMSA 1978] which represents any seed, tubers or plants to be 
used for seeding purposes as certified, registered or foundation shall be deemed to be false unless 
such seeds, tubers or plants: 

(1) if produced in New Mexico, have been produced, processed and. packaged and conform 
to the standards of purity as to kind or variety, in compliance with the rules and regulations set 
forth by the New Mexico certifying agency and bear the official label of this agency, stating that 
the seed; tubers or plants are certified, registered or foundation; or . 

(2) if produced in another state or country, bear the official label of the certifying agency of 
that state or country stating that the seed, tubers or plants are certified, registered or foundation. 

C.. All requirements of this:act'shall be understood to apply to certified seed in the'same force 
as they apply to other agricultural or vegetable seeds. In addition, compliance with the standards 
of the certification agency may be considered in pings whether seed oes a certified, reg- 
istered or foundation label is falsely labeled. 


History: 1958 oak ay § 4 ‘aa 12.26, enacted by Laws ANNOTATIONS 
1967, ch. 68, § 7. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.J.S. 


Agriculture § 65. 
76-10-18. Duties and authority of board or its agents. . 


A. The duty of enforcing this act [76-10-11 through 76-10-22 NMSA 1978] and carrying out its 
provision and requirements is vested in the foard of regents of New Mexico state university. It is 
the duty of tk board or its atiytltace agents: 


x 
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(1) to sample, inspect, make analysis of and test agricultural and vegetable seeds trans- 
ported, sold or offered or exposed for sale within the state for sowing purposes, at such time and 
place and to such extent as may be deemed necessary to determine whether said agricultural or 
vegetable seeds are in compliance with provisions of this act, and to notify promptly atte person 
who transported; sold, offered or exposed the seed for sale, of any violation; 

(2) to prescribe and adopt rules and regulations governing the method of sampling, in- 
specting, analyzing, testing and examining agricultural and vegetable seed, and the tolerances'to 
be followed in the administration of this act, which shall be in general accord with officially pre- 
scribed practice in interstate. commerce, and such other rules and regulations as may be necessary 
to secure the efficient enforcement of this act; 

(3) to prescribe and, after public hearing following due public notice, establish, add to or 
subtract therefrom by regulations a prohibited or restricted noxious weed list; and, 

(4) to prescribe and, after public hearing following due public notice, to adopt rules and 
regulations establishing reasonable standards of germination for vegetable seeds. 

B. Further, for the purpose of carrying out the provisions of this act, the board or its authorized 
agent is authorized: 

(1) to enter upon any public or private premises during regular business hours in order 
to have access to seeds and the records connected therewith subject to the act and the rules and 
regulations thereunder, and any truck or other conveyor by land; water or air at any time when 
the conveyor is accessible, for the same purpose; 

(2) to issue and enforce a written or printed "stop sale" order to the owner or custodian of 
any lot of agricultural or vegetable seed which the board or its agents finds is in violation of any 
of the provisions of this act or rules and regulations promulgated thereunder, which order shall 
prohibit further sale, processing and movement of such seed, except on approval of [the] enforcing 
officer, until such officer has evidence that the law has been complied with, and he has issued a 
release from the "stop sale" order of such seed, provided that in respect to seed which has been de- 
nied sale, processing and movement as provided in this paragraph, the owner or custodian of such 
seed shall have the right to appeal from said order to a court of competent jurisdiction in the local- 
ity in which the seeds are found, praying for a judgment as to the justification of such order and 
for the discharge of such seed from the order prohibiting the sale, processing and movement in ac- 
cordance with the findings of the court; and provided further, that the provisions of this paragraph 
shall not be construed as limiting the right of the enforcement officer to proceed as authorized by 
other sections of this act; 

(3) to establish and maintain or make provisions for seed testing facilities, to employ qual- 
ified persons and to incur such expense as may be necessary to,comply with these provisions; 

__. (4) to make or provide for making purity and germination tests of seed for farmers and 
dealers on request; to prescribe rules and regulations governing such testing; and to fix and collect 
charges for the test made. Fees collected will be deposited in the comptroller's office at New Mexico 
state university, to be expended in enforcing this act, at the discretion of the board; and 

(5) to cooperate with the United States department of agriculture and other agencies in 
seed law enforcement. - 


History: 1953 Comp., § 45-12-27, enacted by Laws Administrative Agencies," see 7 Nat. Resources J. 599 


1967, ch. 68, § 8. (1967). 
‘Beacketed material. — The bracketed material was . Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
inserted by the compiler and is not part of the law. Am. Jur. 2d Colleges and Universities §§ 5, 10, 11. 
ANNOTATIONS 14A C.J.S. Colleges and Universities § 17. 


Law reviews. — For article, "Constitutional Limi- 
tations onthe. Exereise of Judicial Functions. by 


76-10-19. Seizure. 


Any lot of agricultural or vegetable seed not in compliance with the provisions of this act [76- 
10-11 through 76-10-22. NMSA 1978}-shall be subject to seizure on complaint of the board or its 
agents to a court of competent jurisdiction in the locality in which the seed is located: In the event 
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the court finds the seed to be in violation of this act and orders the condemnation of said seed, it 
shall be denatured, processed, destroyed, relabeled or otherwise disposed of in compliance with the 
laws of this state; provided, that in no instance shall the court order such disposition of said seed 
without first having given the claimant an opportunity to apply to the court for the release of said 
seed or permission to process or relabel it to bring it into compliance with this act. . 


History: 1953 Comp., § 45-12-28, enacted by Laws’! 4» ANNOTATIONS 


1967, CH BBA 8-0 - Am. Jur. 2d, A.L.R. and C. J. S. references. — 3 Am. 
Jur, 2d Agriculture § 55. 
3 C.J.S. Agriculture § 66, 


76-10-20. Injunction. 


When in the performance of his [its] dutiesthe board or its agent applies to any court for a tem- 
porary or permanent injunction restraining any person from violating or continuing to violate any 
of the provisions of this act [76-10-11 through 76-10-22 NMSA 1978] or any reed! and regulations 
under this act, said injunction is to be issued without bond. 


History: 1953 Comp., § 45-12-29, enacted by Laws - Cross references. — For injunctions, see Rule ,1-066 
1967, ch. 68, § 10. NMRA. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


76-10-21. Violations and prosecutions. 


~ Every violation of the provisions of this act [76-10-11 through 76-10-22 NMSA 1978], and ev- 
ery violation of any rules and regulations promulgated under this act, after a notice to cease and 
desist, shall be deemed a misdemeanor punishable by a fine not exceeding one hundred dollars 
($100) for the first offense and not exceeding two hundred fifty dollars ($250) for each subsequent 
similar offense. 

When the board or its agent shall find that any person ‘has violated any of the provisions of this 
act, they or their duly authorized agent or agents may institute proceedings in a court of com- 
petent jurisdiction in the county in which the violation occurred, to have such person convicted 
therefor. The board or its agents may file with the district attorney in each district, with a view of 
[toward] prosecution, such evidence as may be deemed necessary; provided, however, that no pros- 
ecution under this act shall be instituted without the defendant first having been given an oppor- 
tunity to appear before the board or its agents to introduce evidence either in person or by agent 
or attorney at a private hearing. If, after hearing, or without such hearing in case the defendant 
or his agent or attorney fails or refuses to appear, the board or its agents is of the opinion that the 
evidence warrants prosecution, he shall proceed as herein provided. 

It is the duty of the district attorney in each district to institute proceedings at once against 
any person charged with a violation of this act, if, in the judgment of such officer the information 
submitted warrants such action. 

After judgment by the court in any case arising under this act, the board or its agent shall pub- 
lish any information pertinent to the issuance of the judgment by the court in such media as he [it] 
may designate from time to time. , 


History: 1953 Comp., § 45-12-30, enacted by Laws ANNOTATIONS 
1967, ch. 68, § 11. * 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 CAS. 
inserted by the compiler and is not part of the law. Agriculture § 66. 


76-10-22. Appropriation. | 


The legislature shall appropriate to the New Mexico stdte university éraiually the amount nec- 
essary, out of the moneys of the state, except moneys reserved for the payment of the public debt, 
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for the purpose of complying with this act [76-10-11 through 76-10-22 NMSA: 1978] and to fulfill 
and carry out its purposes. 


History: 19538 Comp., § 45-12-31, enacted by Laws | 
1967, ch. 68, § 12. 


ARTICLE 11 
Fertilizers 

Sec. Sec, (Fs 
76-11-1, Short title. 76-11-11... Tonnage reports. 
76-11-2. Administration of act. . 76-11-12. Publications. 
76-11-38. Definitions. ~ . 76-11-13,” Rulés. ~~~ 
76-11-4. Registration. if 76-11-14. Short weight. 
76-11-5, Labeling. ' . 76-11-15, Cancellation of registrations, 
76-11-6. Inspection fees. 76-11-16. Stop sale orders. 
76-11-7, Inspection; sampling; analysis. 76-11-17. Seizure; condemnation; sale. 
76-11-8. Plant food deficiency. 76-11-18, Violations. 
76-11-9. Commercial value. 76-11-19. Exchanges between manufacturers. 
76-11-10. Misbranding. _ 76-11-20, Cooperation with other agencies, 


76-11-10.1. Adulteration. 


76-11-1. Short title. 
Chapter 76, Article 11 NMSA 1978 may be cited as the "New Mexico Fertilizer Act". 


History: 1953 Comp., § 45-13-11, enacted by Laws Mexico Fertilizer Act; and deleted "Article 13 of Chap- 
1963, ch, 184, § 1; 1975, ch. 181, § 1; 2013, ch. 112, § 1. ter 45, NMSA 1978" and added SPAR 76, Article 11 
The 2018 amendment, effective June ‘14, 2013, NMSA 1978". 


added the NMSA. chapter and article for the New. 


76-11-2. Administration of act. 


The New Mexico Fertilizer ‘Act shall be administered by ie board of redévs of the New Mexico 
state yun ina? ai the New Mexico ir of i RI 


History: 1953 Comp., § 45-13-12, enacted by Laws ANNOTATIONS 
190% hha LGA: 8 25 LPR abe LAla BP Am. Jur, 2d, A.L.R. and’ C.J.S.'references. — 15A 


Cross references. — For department of agriculture ! . Oss 
under control of board of regents, see 76-1-1 NMSA 1978 Am. Jur. 2d Colleges and Universities §§ 5, 10, 11. 
et seq. 14A,C.J.S. Colleges and Universities § 17; 


76-11-3. Definitions. 


As used in the New Mexico Fertilizer Act: : 

A. "board" means the board of regents of New Mexico state university; 

B. "department" means the New Mexico department of agriculture; 

C. "fertilizer" means any substance that contains one or more recognized plant nutrients and 
that is used for its plant nutrient content and is designed for use or claimed to have value in 
promoting plant growth, except unmanipulated animal and vegetable manures, mar! limes, lime- 
stone, wood ashes, gypsum and other products exempt by rule of the board; 

D. "fertilizer material" means a fertilizer that either: 

(1) contains important quantities of no more than one “ the primary plant nutrients: ni- 
trogen (N), phosphate (P205) and potash (K20); 

(2) has eighty-five percent of its plant nutrient content present in the form of a single 
chemical compound; or 
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(3) is derived from a plant or animal residue or byproduct ora natural material deposit 
that has been processed in such a way that its content of plant nutrients has not been materially 
changed except by purification and concentration; 

E. "specialty fertilizer" means a fertilizer distributed primarily for nonfarm use such as home 
gardens, lawns, shrubbery, flowers, golf courses, municipal parks, cemeteries, greenhouses and 
nurseries and may include fertilizers used for research or experimental purposes; 

F. "bulk fertilizers" means fertilizers distributed in a nonpackaged form; 

G. "brand" means a term, design or trademark under which one or more fertilizers or soil con- 
ditioners are distributed in New Mexico; 

H. "guaranteed analysis" means the minimum percentage of plant nutrients claimed in the | 
order and form as prescribed by the board; 

I. "grade" means the percentages of total nitrogen, available phosphorus or phosphate and 
soluble potassium or soluble potash stated in whole numbers in the same terms, order and per- 
centages as in the guaranteed analysis; provided, however, that fertilizer materials, bone meal, 
manures and similar raw materials may be guaranteed in fractional units; 

J. "official sample" means any sample of fertilizer or soil conditioner taken by the esarilent 
unless designated otherwise; 

K. "ton" means a net weight of two thousand pounds avoirdupois; 

L. "percent" or "percentage" means the percentage by weight; 

M. "person" includes individual, partnership, association, firm and corporation; 

N. "distributor" means a person that imports, consigns, manufactures, produces, compounds, 
mixes or blends fertilizer or soil conditioner or that offers for sale, sells, barters or otherwise sup- 
plies fertilizer or soil conditioner in the state; 

QO. "registrant" means the person that registers a fertilizer or soil conditioner under the provi- 
sions of the New Mexico Fertilizer Act; 

P. "label" means the display.of all written, printed or graphic matter upon the Paeciste con- 
tainer or statement accompanying a fertilizer or soil conditioner; 

Q. "labeling" means all written, printed or graphic matter upon or accompanying a fertilizer or 
soil conditioner; 

R. "soil conditioner" means a substance or mixture of substances intended for sale, offered for 
sale or sold for manurial, soil enriching or soil corrective purposes or intended to be used for pro- 
moting or stimulating the growth of plants, increasing:the productivity of plants, improving the 
quality of crops or producing a chemical or physical change in the soil, except fertilizer as defined 
in this section, unmanipulated animal and vegetable manures and other products exempted by 
rules of the board; 

S. "blender" means a person or system engaged in the business of blending fertilizer, including 
both mobile and fixed equipment used in blending; 

T. "blending" means the physical mixing or combining of fertilizer materials and filler mate- 
rials as provided in Paragraphs (1) through (8) of this subsection, including mixing through the 
simultaneous or sequential application of any of the combinations provided inthis subsection, to 
produce a uniform mixture: 

(1) one or more fertilizer materials and one or more filler materials; 

(2) two or more fertilizer materials; or 

(3) two or more fertilizer materials and filler materials; 

U. "custom blend" means a fertilizer blended according to specifications provided toa be 
in a soil test nutrient recommendation.or to meet the specific consumer's request prior to blending; 

V.. "deficiency" means the amount of nutrient found by analysis to be less than the guaranteed 
amount, which may result from a lack of nutrient ingredients or from lack of uniformity; 

W. "investigational allowance" means an allowance for variations inherent in the taking, prep- 
aration and analysis of an official sample of fertilizer; and 

X. "primary nutrient" méans total nitrogen, available phosphate and soluble potash. 


History: 1953 Comp., § 45-13-18, enacted by Laws “The 2013 amendment, effective June 14, 2013, clari- 
1963, ch. 184, § 3; 1975, ch. 181, § 3; 2013, ch. 112, § 2. fied terms and added new terms relating to blending 


1144 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-11-4 FERTILIZERS 76-11-5 


and the nutrient content of fertilizer; in Subsections C (3), after "its content of"; deleted "primary"; in Subsection 
through E, G, J and N through R, deleted "commercial" be- I, after "phosphorus or", deleted "phosphoric acid" and 
fore "fertilizer"; in Subsections C and R, deleted "regula- added "phosphate"; and added Subsections S though X. 
tion" and added "rule"; in Subsection D, in Paragraph (1), 

after "nitrogen", added "(N)", after "nitrogen (N)", deleted ANNOTATIONS 

"phosphoric acid", added "phosphate (P205)", and after Aa Tar, '2 LR. C.J3.S. refi ~3¢ 
"potash", deleted "or" and added "(K2O)", in Paragraph Ae ire oo a aaa 


(2), after "has", deleted "approximately", and in Paragraph 


76-11-4. Registration. 


A. Each brand and grade of fertilizer and each soil conditioner product shall be registered 
before being distributed in the state. The application for registration shall be submitted to the de- 
partment on a form furnished by the department and shall be accompanied by a fee of five dollars 
($5.00) per brand or grade, except that those brands or grades sold in packages of five pounds or 
less shall be registered at a fee of fifteen dollars ($15.00) each. Upon approval by the department, 
a copy of the registration shall be furnished to the applicant. All registrations expire on Decem- 
ber 31 of each year. 

B. A distributor shall not be required to register a brand of fertilizer or soil conditioner that is 
already registered under the New Mexico Fertilizer Act by another person. 

C. A distributor shall not be required to register a fertilizer formulated according to specifica- 
tions that are furnished by a consumer prior to mixing but shall be required to label the fertilizer 
as provided in Subsection C of Section 76-11-5 NMSA 1978. 


History: 1953 Comp., § 45-13-14, enacted by Laws Constitutionality, construction, and application of stat- 
19638, ch. 184, § 4; 1975, ch. 181, § 4; 2013, ch. 112,'§ 3. utes relating to testing or sampling of agricultural fertil- 

The 20138 amendment, effective June 14, 20138, ex- izers, 147 A.L.R. 765. 
panded the scope of the registration requirement to apply 3 C.J.S. Agriculture § 77. 


to all fertilizers; and in Subsections A, B and C, deleted 
"commercial" before "fertilizer. 


ANNOTATIONS 


Am, Jur, 2d, ALR. and C.J.S. references. — 3 Am, 
Jur. 2d Agriculture § 57. 


76-11-5. Labeling. 


A. A fertilizer distributed in this state in containers shall have placed on or affixed to the con- 
tainer a label setting forth in clearly legible and conspicuous form the following information: 
(1) the net weight or other measure prescribed as satisfactory to the board; 
(2) brand and grade; 
(3) guaranteed analysis; 
(4) name and address of the registrant; and 
(5) directions for use for fertilizer distributed to a consumer. 

B. Ifa fertilizer is distributed in bulk, a written or printed statement of the information re- 
quired by Subsection A of this section shall accompany delivery and be supplied to the purchaser 
at time of delivery. 

C, A fertilizer formulated according to specifications that are furnished by a consumer prior to 
mixing shall be labeled to show the net weight, , guaranteed analysis and the name and address of 
the distributor. 

D. Each brand of soil conditioner distributed in the state shall be pecamnanied by a legible 
label bearing the following information: _, 

(1) net weight or other measure prescribed as satisfactory by the Pte 
(2) the brand name under which the soil conditioner i is distributed; 

(3) an accurate statement of composition and purpose; and 

(4) the name and address of the registrant. 
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History: 1953 Comp., § 45-13-15, enacted by Laws 
1963, ch, 184, § 5; 1975, ch. 181, § 5; 2013, ch. 112, § 4. 

The 20138 amendment, effective June. 14, 2013, ex- 
panded the scope of the labeling requirements to apply to 
all fertilizers; required that labels include directions for 
use of the fertilizer; in Subsections A, B and C, deleted 


76-11-6. Inspection fees. 


AGRICULTURE 


76-11-7 


"commercial" before "fertilizer"; orn os Paragraph (5) 
of simegebion A. 


_ ANN OTATIONS 


‘Am. Jur, 2d, A.L.R. and C.J.S. references, — 8 Am. 
Jur. 2d Agriculture § 57. 
a CALS. Agriculture § 78. 


a 


A.. There shall be paid to the department for all fertilizer and soil meeutititaer distributed: in 


the state an inspection fee set by the board at a rate not to exceed thirty-five cents ($.35) a ton; 


provided that sales to manufacturers or exchanges between, them are exempted. Fees so collected 
shall be used for the payment of the costs of inspection, sampling and analysis and other expenses 
necessary for the administration of the New Mexico Fertilizer Act. | ' 

B. On individual packages of fertilizer or soil conditioner containing five pounds or less, there 
shall be paid in lieu of the annual registration fee of five dollars ($5. 00) per brand and grade of 
fertilizer and each soil conditioner, product and the required inspection fee an annual registration 
fee and inspection fee of fifteen dollars ($15.00). Where a person sells fertilizer or soil conditioner 
in packages of five pounds or less and in packages over five pounds, the annual registration and 
inspection fee of fifteen dollars ($15.00) applies only to that portion sold in packages of five pounds 
or less, and that portion sold in packages over five pounds is subject to the inspection fee. 

C. A person who distributes a fertilizer or soil conditioner in the state shall file with the de- 
partment on forms furnished by the department a quarterly statement for the periods ending 
March 31, June 30, September 30 and December 31 setting forth the number of net tons of each 
fertilizer or soil conditioner distributed in the state during the quarter. The report‘is due on or 
before the last day of the month following the close of each quarter. The inspection fee shall be 
paid at the time of filing of the statement. If the tonnage report is not filed and the payment of 
inspection fee is not made within thirty days after the end of the quarter, a collection fee amount- 
ing to ten percent, but not less than ten dollars ($10.00), of the amount shall be assessed against 
the registrant, and the amount of fees due constitutes a debt and becomes the basis of a judgment 
against the registrant. 

D. When more than one person is involved in the distribution of fertilizer or soil conditioner, 
the first person who has the fertilizer or soil conditioner registered and who distributes to a non- 
registrant dealer or consumer is responsible for reporting the tonnage and paying the inspection 
fee unless the report and payment have been previously made by a prior distributor. 


History: 1958 Comp., § 45-18-16, enacted by Laws ANNOTATIONS 


1963, ch, 184, § 6; 1975, ch. 181, § 6; 2013, ch, 112, § 5. 


The 2013 amendment, effective June 14, 2013, re- 
quired that fees be paid for all fertilizers; and in Subsec- 
tions A, B, C and D, deleted "commercial" before "fertil- 


Am, Jur, 2d, A.L.R. and C.J.S, references. — 3 Am. 
Jur. 2d Agriculture §57.  ~ 
3.C.J.S. Agriculture § 76. 


izer", 


76-11-7. Inspection; sampling; analysis. 


A. The department shall sample, inspect, make analyses of and test fertilizers and soil condi- 
tioners distributed within the state at a time and place and to the extent necessary to determine 
whether the fertilizer or soil conditioner is in compliance with the New Mexico Fertilizer Act. The 
department may enter upon public or private premises or carriers during the regular business 
hours in order to have access to fertilizer or soil conditioners and may examine records relating 
to the distribution of fertilizer and soil conditioners subject’ to the provisions of the New Mexico 
Fertilizer Act and the rules adopted pursuant to that act. 

B. The methods of analysis and sampling shall be those adopted by the department from 
sources such as the association of official agricultural chemists. In cases not covered by such 
methods, or in cases where methods in which improved applicability has been demonstrated are 
available, the department may adopt such appropriate methods from other sources. 
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76-11-8 


FERTILIZERS: 


76-11-8 


C. The department, in determining for administrative purposes whether a fertilizer is deficient 
in plant food, shall be guided solely by the official sample, as defined by Section 76-11-3. NMSA 
1978, obtained and analyzed as provided for in Subsection B of this section. 

_ D. | Upon request, the department shall furnish to the registrant a portion of any sample found 
subject to penalty or other legal action. Official: samples establishing a penalty for nutrient defi- 
ciency shall be retained for a minimum of ninety days from issuance of a deficiency report: 


History: 1953 Comp., § 45-13-17, enacted by Laws 
1963, ch. 184, § 7; 1975, ch. 181, § 7; 2013, ch. 112, § 6. 

The 2013 amendment, effective June 14, 2013, ex- 
panded the scope of the inspection and sampling require- 
ments to apply to.all fertilizers; authorized the examina- 
tion. of records relating to distribution of fertilizers and 
soil conditioners; required the retention of samples; estab- 
lished a penalty for nutrient deficiency; in Subsections A 
and C, deleted "commercial" before "fertilizer"; in Subsec- 
tion A, in the first sentence, after "to the extent", deleted 
"as it may be deemed", and in the second sentence, after 
"soil conditioners", added "and may examine records relat- 
ing to the distribution of fertilizer and soil conditioners" 
and after "Fertilizer Act and the", deleted "regulations 


pertaining thereto" and added “rules adopted pursuant to 
the Act"; in Subsection B, added the second: sentence; in 
Subsection C, deleted "of the New Mexico Fertilizer Act''; 
and in Subsection D, added the second sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 


Jur, 2d Agriculture § 57. 

Constitutionality of statute making certificate of result 
of chemical analysis evidence, 29 A:L.R. 290. 

Constitutionality, construction and application of ‘stat- 
utes: relating to testing or sampling of agricultural fertil- 
izers, 105 A.L.R. 348, 147 A.L.R. 765. 

3 C.J.S, Agriculture § 76. 


76-11-8. Plant food deficiency. 


A. Ifthe analysis shows that a fertilizer falls short of the guaranteed analysis in any one ingre- 
dient, penalty shall be assessed in accordance with the following: 

(1) total nitrogen: a penalty of three times the value of the deficiency, if the deficiency i is 
in excess of 0.20 of one percent on goods that are guaranteed two percent; 0.25 of one percent on 
goods that are guaranteed three percent; 0,35 of one percent on goods that are guaranteed four 
percent; 0.40 of one percent on goods that are guaranteed five percent,up to and. including eight 
percent; 0.50 of one percent on goods guaranteed above eight percent upto and including thirty 
percent; and 0.75 of one percent on goods guaranteed over thirty percent: 

(2) available phosphoric acid or available phosphorus: a penalty of three times the value 
of the deficiency, if the deficiency exceeds 0.40 of one percent of available phosphate on goods that 
are guaranteed up to and including ten percent; 0.50 of one percent of available phosphate on 
goods that are guaranteed above ten percent up to and including twenty-five percent; and 0.75 of 
one percent of available phosphate on goods guaranteed over twenty-five percent. If guarantees 
are for available phosphorus, the deficiencies shall be calculated for the appropriate percentage of 

elemental phosphorus; | 

(3) soluble potash or soluble potassium: a penalty of three times the value of the deficiency, 
if the deficiency is in excess of 0.20 of one percent of soluble potash on goods that are guaranteed 
two percent; 0.30 of one percent of soluble potash on goods that are guaranteed three percent; 0.40 
of one percent of soluble potash on goods guaranteed four percent; 0.50 of one percent of soluble 
potash on goods guaranteed above four percent up to and including eight percent; 0.60 of one 
percent of soluble potash on goods guaranteed above eight percent up to and including twenty 
percent; and 1.00 of one percent of soluble potash on goods guaranteed over twenty percent. If 
guarantees are for soluble potassium, the deficiencies shall be calculated for the appropriate per- 
centage of elemental potassium; and 

(4) deficiencies in any other constituent shall be evaluated by the department and penal- 
ties therefor prescribed by the board. 

B.. Nothing contained in this section shall prevent a person from spperdin gd to. a.court of aompet 
tent jurisdiction praying for judgment as to the justification of the penalties. 

C. All penalties assessed under this section shall be paid to the consumer of the lot of fertilizer 
represented by the sample analyzed. within three months after the date of notice from the depart- 
ment to the registrant. Receipts taken for penalty payments shall be promptly forwarded to the 
department. If the consumer cannot be found, the amount of the penalty shall be paid to the cur- 
rent school fund. If upon satisfactory evidence a person is shown to have altered the content of 
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76-11-9 AGRICULTURE 76-11-10 


a fertilizer shipped.to the person by a registrant or to have mixed or commingled fertilizer from 
two or more suppliers so that the result of either alteration changes the analysis of the fertilizer 
as originally guaranteed, that person’shall be responsible for obtaining a registration and shall be 
held liable for all penalty payments and be subject to other provisions of the New Mexico Fertilizer 
Act, including seizure, condemnation and stop sale; provided that this provision does not apply to 
a consumer who mixes or otherwise alters fertilizer for use on property owned or leased by the 
consumer. 


History: 1953 Comp., § 45-13-18, enacted by Laws deleted "(K2O)"; and in Subsection C, in the second sen- 


1963, ch. 184, § 8; 1975, ch. 181, § 8; 2013, ch. 112, § 7. tence, after "Receipts taken", deleted "therefor and found, — 
The 2013 amendment, effective June 14, 2013, re- and" and added "for penalty payments shall be", in the 

quired that a person who alters the content of fertilizer third sentence, after "shall be paid to the", deleted "com- 

shipped from a registrant or mixes fertilizers from more mon" and added "current", and added the fourth sentence. 


than one supplier register and imposes penalties on that 


person; in Subsections A and C, deleted "commercial" be- , ANNOTATIONS 

fore "fertilizer"; in Paragraph (2) of Subsection A, in the Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 
first sentence, in three places, deleted "phosphoric acid Jur. 2d Agriculture §§ 70,71. 

(P205)" and added "phosphate"; in Paragraph (3) of Sub- 3 C.l.S, Agriculture § 81. 


section A, in the first sentence, in six places, after "potash", 


76-11-9. Commercial value. 


For the purpose of determining the commercial values to bé applied under the provisions of Sec- 
tion 76-11-8 NMSA 1978, the department shall determine and publish annually the values per 
pound of nitrogen, available phosphate and soluble potash in fertilizers in the state. If guarantees 
are provided, the values shall be per pound of nitrogen, phosphorus and potassium. The values 
determined and published shall be used in determining and assessing penalties. 


History: 1953 Comp., § 45-13-19, enacted by Laws "phosphate", and after "soluble potash in", deleted "com- 
1963, ch. 184, § 9; 1975, ch. 181, § 9; 2013, ch. 112, § 8. mercial", 

The 2013 amendment, ‘effective June 14, 2013, re- 
quired the department to publish the values of phosphate ANNOTATIONS 
and potash in all fertilizers; and in the first sentence, after Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am 
"nitrogen, available", deleted "phosphoric acid" and added Jur 2a Auricattare 88 70, 71, a . 


83 C.J.S. Agriculture § 81. 


76-11-10. Misbranding. | 


A person shall not distribute misbranded fertilizer or soil conditioner. A fertilizer or soil condi- 
tioner is misbranded if: ; 

A. its labeling is false or misleading in any particular; 

B. it is distributed under the name of another fertilizer or soil conditioner product; 

C. it is not labeled as required in Section 76-11-5 NMSA 1978 and in accordance with rules 
prescribed under the New Mexico Fertilizer Act; or ; 

D. it purports to be or is represented as a fertilizer or soil conditioner or is represented as con- 
taining a plant nutrient, fertilizer or soil conditioner unless such plant nutrient, fertilizer or soil 
conditioner conforms to the definition of identity, if any, prescribed by rule of the board; in adopting 
such rules, the board shall give due regard to commonly accepted definitions and official fertilizer 
terms such as those issued by the association of American plant food control officials. 


History: 1953 Comp., § 45-13-20, enacted by Laws D, deleted "commercial" before "fertilizer"; and in Subsec- 
1975, ch. 181, § 10; 2013, ch. 112, § 9. tions C and'D, deleted "regulations" and added "rules". 
Repeals and reenactments. — Laws 1975, ch. 181, graf 
§ 10, repealed 45-13-20, 1953 Comp., relating to false or ANNOTATIONS 
misleading statements, and enacted a new section. see 
The 2013 amendment, effective June 14, 2013, prohib- afi rit karaartes aig Hae Say Go Bevitoaoigar 


ited the distribution of misbranded fertilizer and soil.con- 


vr : ; 3 C.J.S: Agri ; 
ditioner; in the introductory sentence and in Subsection eS pointe th e's 
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76-11-10.1 FERTILIZERS 76-11-13 


76-11-10.1. Adulteration. 


No person shall distribute an adulterated fertilizer product. A fertilizer shall be deemed to be 
adulterated if: 

A. it contains any deldteriows or “harmfil substance in vufhioisitt amount to render it injurious’ 
to beneficial plant life, animals, humans, aquatic life, soil or water when applied in accordance 
with directions for use on the label or if adequate warning statements or directions for use that 
may be necessary to protect beneficial plant life, animals, humans, aquatic life, soil or water are 
not shown on the label; 

B. its composition falls below or differs from that which it is purported to possess by its label- 
ing; or 

C. it contains unwanted wes seed or weed seed. 


History: Eine 2013, ch. 112, § 19. TV, g 23, was effective June 14, 2013, 90 days after the 
Effective dates. — ik 2013, ch. 112 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


76-11-11. Tonnage reports. 


The person transacting, distributing or selling fertilizer or soil conditioner to a nonregistrant 
shall mail the department a report showing the county of the consignee, the amounts in tons of 
each grade of fertilizer and each soil conditioner product and the form in which the fertilizer or soil 
conditioner was distributed such as bags, liquid, bulk or other forms. This information shall be 
reported by one of the following methods: 

A. submitting a summary report approved by the department on or before the fifteenth day of 
each month covering shipments made during the preceding month; or 

B.. submitting a copy of the invoice within five business days after shipment. Information fur- 
nished to the department under this section shall not be disclosed in such a way.as to divulge the 
operation of any person. 


History: 1953 Comp., § 45-18-21, enacted by Laws. ANNOTATIONS 
it Osc wy Ties Gh. 208, HADRATB: ch: 1518 Am, Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
The 2018 amendment, effective June 14, 2013, re- Jur, 2d Agriculture §§ 70, 71. 
quired tonnage reports for all fertilizers; and in the in- 3.0.8, Agriculture § 79. 
troductory paragraph, in two places, deleted "commercial" 
before "fertilizer". 


76-11-12. Publications. 


The board shall publish at least annually and in a form it deems proper: 

A. information concerning the distribution of fertilizers and soil conditioners; and 

B. results of analysis based on official samples of fertilizers and soil conditioners distributed 
within the state as compared with the analysis guaranteed in the registration and the label. 


History: 1953 cma «, § 45-13-22, enacted by Laws The 2013 amendment, effective June 14, 2013, re- 


1963, ch. ees 12; ayer ch. 181, § 12; 2013, oP 112,§ ‘quired the board to publish information and results of 
11. analysis for all fertilizers; and in Subsections A and B, de- 


leted "commercial" before "fertilizer", 


76-11- 13. Rules. | | i 


For the caisson of the Stade Méxina Fertilizer Act, oe board may prescribe and, after public 
hearing following due public notice, adopt the rules relating to the distribution of fertilizers and 
soil conditioners that it may find necessary to carry into effect the full intent and meaning of the 
New Mexico Fertilizer Act. Under this section, the board may promulgate rules for the storing, 
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76-11-14 AGRICULTURE 76-11-16 


hauling and handling of anhydrous ammonia and other gaseous or liquid fertilizers, and they shall 
have the same effect as law. 


History: 1953 Comp., § 45-13-23, enacted by Laws sentences, deleted "regulations" and added "rules"; and in 


1963, ch. 184, § 18; 1967, ch. 69, $1; 1975, ch. 181, § 13; the first sentence, deleted "commercial" before "fertilizer". 

2013, ch. 112, § 12. : 
The 2013 amendment, effective June 14, 2013, autho- : ANNOTATIONS 

rized the board to adopt rules relating to the distribution’ -- Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 

of all fertilizers; in the title of the section, deleted "reg- Jur. 2d Agriculture § 57. 

ulations" and added "rules"; in the first and the second 3 C.J.S. Agriculture § 76. 


76-11-14. Short weight. 


If a fertilizer or soil conditioner in the possession of the consumer is found by the department to 
be short in weight or other measure prescribed by the board, the registrant of the fertilizer or soil 
conditioner shall, within thirty days after official notice from the department, pay to the consumer 

a penalty equal to four times the value of the actual shortage. 


History: 1953 Comp., § 45-13-24, enacted by Laws ANNOTATIONS 
14; 1975, ch. 181, § 14; 2013, ch. 112, 
108: Oh Ae EUAN ‘ : : Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.3.S. 
The 2013 amendment, effective June 14, 2013, im- Agriculture § 80. 


posed the short weight penalty for all fertilizers; and in © 
two places, deleted "commercial" before "fertilizer". : 


76-11-15. Cancellation of registrations. 


The department may cancel the registration of any brand of fertilizer or soil conditioner or 
refuse to register any brand of fertilizer or soil conditioner upon satisfactory evidence that the 
registrant has used fraudulent or deceptive practices in the evasions or attempted evasions of the 
provisions of the New Mexico Fertilizer Act or any rules promulgated under that act; provided that 
no registration shall be revoked or refused until the registrant is given an opportunity to appear 
for a hearing by the department. 


History: 1953 Comp., § 45-13-25, enacted by Laws Administrative Agencies," see 7 Nat. Resources J) 599 


1963, ch. 184, § 15; 1975, ch. 181, § 15; 2013, ch. 112, § (1967). 
14. For article, "An Administrative Procedure Act For New: 

The 2013 amendment, effective June 14, 2013, autho- Mexico," see 8 Nat. Resources J. 114 (1968). ° 
rized the board to cancel the registration for all brands of Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
fertilizers; in two places, deleted "commercial" before the Jur. 2d Agriculture § 57. 
"fertilizer"; and deleted "regulations" and added "rules", 3 C.J.S. Agriculture §§ 75 to 76. 

ANNOTATIONS 
Law reviews. — For article, "Constitutional Limi- 


tations on the Exercise of Judicial Functions by 


76-11-16. Stop sale orders. 


The department may issue and enforce a written or printed "stop sale, use or removal" order 
to the owner or custodian of any lot of fertilizer or soil conditioner and to be held at a designated 
place when the department finds the fertilizer or soil conditioner is being offered or exposed for 
sale in violation of any of the provisions of the New Mexico Fertilizer Act until the law has been 
complied with and the fertilizer or soil conditioner is released in writing by the department or 
the violation has been otherwise legally disposed of by written authority. The department shall 
release the fertilizer or soil conditioner so withdrawn when-the requirements of the provisions of 
the New Mexico Fertilizer Act have been complied with and all costs and ——_ incurred in con- 
nection with the withdrawal have been paid. | 
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76-11-17 FERTILIZERS 76-11-18 


History: 1953 Comp., § 45-13-26, enacted by. Laws ANNOTATIONS 

1968, ch. 184, § 16; 1975, ch. 181, § 16; 2013, ch. 112 

15. ; , ' < , : be Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
The 2018 amendment, effective June 14, 2013, au. | Ju 2d Agriculture §§ 70, 71. 

thorized the department to issue stop sale orders for all 3 C.J.S. Agriculture § 80. 

fertilizers; and in four places, deleted "commercial", before 

"fertilizer". 


76-11-17. Seizure; condemnation; sale. 


A. Any lot of fertilizer or soil conditioner not in compliance with the provisions of the New 
Mexico Fertilizer Act is subject to seizure on complaint of the department to.a court of competent 
jurisdiction in the area in which the fertilizer or soil conditioner is located. 

B. In the event the court finds the fertilizer or soil conditioner to be in violation of the New 
Mexico Fertilizer Act and orders the condemnation of the fertilizer or soil conditioner, it shall be 
disposed of in any manner consistent with the quality of the fertilizer or soil conditioner and the 
laws of the state. 

C. In no instance shall the disposition of the fertilizer or soil conditioner be ordered by: the 
court without first giving the claimant an opportunity to apply to the court for release of the fertil- 
izer or soil conditioner or for permission to process or relabel the fertilizer or soil conditioner to 
bring it into compliance with the New Mexico Fertilizer Act. 


History: 1953 Comp., § 45-13-27, enacted by Laws ANNOTATIONS 


1963, ch. 184, § 17; 1975, ch. 181, § 17; 2013, ch. 112 i 

16. vay ; ae t si »§ Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
The 2013 amendment, effective June 14, 2018, made... Jur 2d Agriculture §§ 70, 71. 

all fertilizers subject to seizure and condemnation;.in Sub- 3 CJS. Agriculture § 80. 


sections A, B, and C, deleted "commercial" before "fertil- 
izer", 


76-11-18. Violations. 


A. If it appears from the examination of a fertilizer or soil conditioner that any of the provi- 
sions of the New Mexico Fertilizer,Act or the rules issued pursuant to that act.have been violated, 
the department'shall cause notice of the violations to be given to the registrant, distributor or pos- 
sessor from whom the sample was taken; a person notified shall be given opportunity to be heard 
under the rules prescribed by the board. If it appears after the hearing, either in the presence or 
the absence of the person notified, that any of the provisions of the New Mexico Fertilizer Act or 
rules issued pursuant to that act have been violated, the department may certify the facts to the 
proper district attorney. 

B. A person convicted of violating any provision of the New Mexico Fertilizer Act or the rules 
issued pursuant to that act is guilty of a misdemeanor. 

C. Nothing in the New Mexico Fertilizer Act shall require the department or its representative 
to report for prosecution or for the institution of seizure proceedings as a result of minor violations 
of the New Mexico Fertilizer Act when it believes that the public interests will be best served by a 
suitable notice of warning in writing. 

D. The department may apply for and the court may grant a temporary or permanent injunc- 
tion restraining a person from violating or continuing to violate any of the provisions of the New 
Mexico Fertilizer Act.or'any rule promulgated pursuant to that act, notwithstanding the existence 
of other remedies at law.. The injunction shall be issued without bond. 


History: 1958 Comp., § 45-13-28, enacted by Laws before "fertilizer"; and in Subsections A, B and D, deleted 


1963, ch. 184, § 18; 1975, ch. 181, § 18; 2013, ch. 112, § "regulations" and added "rules". 

17. 
Cross references. — For injunctions, see Rule 1-066 r ANNOTATIONS 

NMRA. Am. Jur, 2d, ALR, and C.JS, references. — 3 0.1.8. 
The 2013 amendment, effective June 14, 2013, ex- AbHenttane § 80. oa ies on 


panded the application of the act to all fertilizers; in 
Subsection A, in the first sentence, deleted "commercial" 
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76-11-19 AGRICULTURE 76-12-1 


76-11-19. Exchanges between manufacturers, 


a 


Nothing in the New Mexico Fertilizer Act, shall be construed to Pete or, avoid welee or ex- 
changes of fertilizers or soil conditioners to each other by importers, manufacturers or manipu- 
lators that mix those materials for sale or as preventing the free’and unrestricted shipments of 
fertilizer or soil conditioners to manufacturers or manipulators that have registered their brands 
as required by the provisions of the New Mexico Fertilizer Act. 


History: 1958 Comp., § 45-13-29, enacted by Laws __ _ ANNOTATIONS 


° H cy ° ; 0 « 9 ; ; 
Sa chiJ8+, SAOrAP TEx qhs 181,810; 3018) ebcd22, § Am. Jur. 2d, A:L.R. and CJ.S. references. os 0. JS. 
The 2013 amendment, effective June 14, 2013, per- icei eet es 74, 


mitted the exchange of all fertilizers;.and, in two places, | 
deleted-"commercial" before "fertilizer". 


76-11-20. Cooperation with other agencies. ° 


The department may cooperate with and enter into agreements with other state agencies, other 
states and agencies of the federal Guvensaent to carry out the lng of the New Mexico Fertil- 
izer Act: IEE 


History: Laws 2018, ch. 112, § 20. IV, § 28, was effective June 14, 2018, 90 days after the 


Effective dates. — Laws 2018,\ch. 112 contained no adjournment of the lepistatare, 
effective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 12 
Cooperative Marketing Associations 
Sec. Sec. Orme! 
76-12-1. Short title. 76-12-13. General and special meeting; how called. 
76-12-2. Declaration of policy. ; » 76-12-14. Directors; election. 
76-12-38, Definitions. 76-12-15. Officers. 
76-12-4, Who may organize. 76-12-16. Contracts between associations and members. 
76-12-5. Purposes: .4) 16-12-17, Associations heretofore organized may ate 
76-12-6. Powers, , . the provisions of this act. 
76-12-7. Articles of incorporation. ‘ 76-12-18. Associations are not in restraint of trade. 
76-12-8, Filing and recording articles of incorporation. 76-12-19. ‘Quo warranto to test Meee? of incorporation. 
76-12-9._ Amendments to articles of incorporation. 76-12-20. Taxation. 
76-12-10. , Bylaws. ; 3: 76-12-21. Application. of general corporation laws. 
76-12-11. Members. - 76-12-22. Repeal; saving's [saving] clause. 


76-12-12. Issuance of membership certificates and stock. 76-12-23. Interpretation. 


76-12-1. Short title. 


This act [76-12-1 through 76-12-23 NMSA 1978] may be cited a as the "Cooperative Marketing 
Association Act". 


History: Laws 1937, ch. 152, § 1; 1941 Comp., § 38- ANNOTATIONS 
1301; 1953 Comp., § 45-14-1. . 

Cross references. — For cooperative associations, see "Modification of monopoly legislation. ro Coop 
53-4-1 NMSA 1978 et seq. erative Marketing Act (Laws 1915, ch. 64, superseded by 

For exemption of certain warehousemen from law regu-' Laws 1937, ch. 152), being later than the general antimo- 
lating warehousing of agricultural products, see 56-6- 11 nopoly statutes, was to be considered as modifying such 
NMSA 19738. general statutes, and legalizing organization, manage- 

Compiler's notes, — This act is deemed to ipehdedd ment and, cooperation of agricultural, nonprofit coopera- 
Laws 1925, ch. 99, and Laws 1915, ch. 64, relating to the tive associations, in light of trend of recent legislation and 
incorporation of agricultural marketing deaoinkiond Sian judicial construction in other states, and enactment of 57- 
also, Laws 1923, ch. 36, § 1. 1-4 NMSA 1978. See also, 76-12-18 NMSA 1978. Elephant 


While this act contains much of the substance of the Butte Alfalfa Ass'n v. Rouault, 1926-NMSC-009, 33 N.M. 


Model Agricultural Cooperative Association Act, it is not 186, 262 P, 185. 


Jur. 2d Cooperative Askaciations § 1 et seq. 
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76-12-2 COOPERATIVE MARKETING ASSOCIATIONS 76-12-4 


Cooperative marketing of farm or dairy products by 3 C.J.S. Agriculture §§ 138,to 158. 
producer associations, 25 A.L.R. 1113, 33 A.L.R. 247, 47 
A.L.R, 936, 77 A.L.R. 405, 98 A.L.R. 1406, 12 A.L.R.2d 130, 


76-12-2. Declaration of policy. 


In order to promote, foster and encourage the intelligent handling; processing and orderly mar- 
keting of agricultural products and the organization and incorporation: of cooperative marketing 
associations of agricultural, producers, this act [76-12-1 through 76-12-23 NMSA 1978] is poancd 
It.is the declared. policy of thie ‘state that this act be liberally construed. 


History: Laws 1937, oe 152, § 2, ‘1941 econ +» § 48- 
1302; 1953 Comp., § 45- ala. -2. 


76-12-3. Definitions. 


As used in this act [76-12-1 through 76-12-23 NMSA 1978], unless the context or subject matter 
requires otherwise: 

A. the term, "agricultural products" shall include horticultural, viticultural, Sai dairy, live- 
stock, poultry, bee and-any other farm products; 

B. the term "member" means in addition to those admitted to membership it in an association 
without capital stock; holders of common stock in associations organized with capital stock; 

C.the term "association" means any corporation organized under this act or any similar cor- 
poration organized under any general or special act of this or any other state as a cooperative as- 
sociation, for the mutual benefit. of its members, as agricultural producers, in which the return on 
the:stock or membership capital is limited to an amount not to exceed eight. per centum (8%) per 
annum, and which during any fiscal year does not deal with nonmembers’ products to an amount 
greater in'value than members’ products; 

D. the term "person" shall include: individuals, partnerships, firms; corporations and associa- 
tions; } | 
E,.associations organized hereunder shall be deemed Magpie inasmuch as they are not or- 
ganized to make profit for themselves as such, nor for their members, as»such, but only for their 
members as producers or users of products purchased. 


History: Laws 1937, ch. 152, § 3; 1941 Comp.,.§ 48- and members thereof, making association sole marketing 


1303; 1953 Comp., § 45-14-3. agency for members' onions and requiring association to 
Compiler's notes. — For similar provisions in earlier gather, harvest and haul same at individual members' ex- 
acts, see Laws 1925, ” 99, ia 1 and 10, and Laws 1923, pense, created relationship of principal and agent; asso- 
ch, 36, § 1. . ciation was bargaining agent, not independent enterprise, 
and was not liable for losses due to delay in making sales, 

ANNOTATIONS j absent unreasonable exercise of discretion. Santo Tomas 

Agency relationship. — Agreement between non- — és pte Roo nv. Smith, 1961-NMSC-080, 68 EMS 436, 


profit agricultural cooperative marketing association 


76-12-4. Who may organize. 


Five or more natural persons of full age, engaged in the production of agricultural products 
either as tenants or landlords, who are residents of this state or any other, or two or more coopera- 
tive associations, organized under the laws of this state or any other, may form a nonprofit coop- 
erative association with or without capital stock, under the provisions of this act [76-12-1 through 
76-12-23 NMSA 1978]. 


History: Laws 1937, ch. 152, § 4; 1941 ype 8 eo= Compiler's notes. — For similar provisions in earlier 
1304; 1953 Comp., § 45. 14-4, ‘acts, see‘Laws 1925, ch. 99,8 2, pea 1923, ch. 36, § 1 and 
Cross references. — For age of majority, see 28- 6-1 Laws 1915, ch. 64, § F 
NMSA 1978. 
1153 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-12-5 vi AGRICULTURE 76-12-6 


76-12-5. Purposes. 


An association may be organized under this act [76-12-1 through 76-12-23 NMSA 1978] to en- 
gage in any activity in connection with the marketing or selling of agricultural products, or with 
the harvesting, preserving, drying, processing, blending, canning, packing, grading, storing, ware- 
housing, handling, shipping or utilizing such products; or in connection with the manufacturing, 
marketing, selling or supplying ofthe byproducts thereof or the manufacturing, selling or sup- 
plying of machinery, equipment, feed, fertilizer, seeds, oil, gasoline or other supplies; or in the 
financing of any of the above-enumerated activities or in performing or furnishing business or 
educational services on a cooperative basis for those engaged in agriculture as bona fide producers ~ 
of agricultural products or in any one or more of the activities specified herein. 


History: Laws 1987, ch. 152, § 5; 1941 Comp., § 48- ANNOTATIONS 


AG 08; 1058 Compe, fithnl eh, Am. Jur. 2d, A.L.R. and C.J.S. references. — - 18 Am. 
Jur. 2d Cooperative Associations § 4. 
3 C.J.S. Agriculture § 138. 


76-12-6. Powers. 


Each association incorporated under this act Ge 12- 1 through 76-12-23 NMSA 1978] nar have 
the following powers: 

A. to act as an agency for or subsidiary of or to assist cooperative associations Sorrnsell under 
this act or similar acts in any one or more of the above-mentioned activities; to act.as a a 
corporation of the properties of such associations;' 

B. to make all necessary and proper contracts and endchndiers: with any other nsactlakicn 
formed in this or any other state, or in connection with any other association in this or any other 
state to unite inemploying and using, or separately to employ and use the same methods, means 
and agencies which may be used by another association for carrying on and conducting the respec- 
tive businesses of such associations; 

C. to act as the agent or representative - any member or members in any lawful activity; 

D. to make loans or advances to members or producer patrons or to the members ofan associa- 
tion which is itself a member; to accept any kind, form or type of obligation or security, therefore 
to purchase, endorse, discount or sell any note, draft, bill of exchange, debenture, bill of sale, mort- 
gage or other obligations acquired by it, the proceeds of which have been advanced or used in the 
first instance for any of the purposes provided for herein; to discount for or purchase from any as- 
sociation, organized under the laws of any state with or without its endorsement, any note, draft, 
bill of exchange, debenture, bill of sale, mortgage or other obligation the proceeds of which are 
advanced or used in the first instance for carrying on any cooperative activity authorized under 
this act and to dispose of same with or without endorsement. An association organized under this 
act and exercising any of the powers provided in this paragraph shall not engage in the business 
of banking; 

EK, to establish and accumulate reserves including a meena i surplus te as an , addition to 
capital; to invest the reserves either directly or by means of subsidiary or affiliated associations or 
other corporations in real estate or other property for carrying out the purpose of the association; 
or the reserves may be deposited or invested in such securities as the bylaws may provide; 

F. to purchase or otherwise acquire, hold, own and exercise all rights of ownership in, and to 
sell, transfer, pledge or guarantee the payment of dividends or interest on, or the retirement or 
redemption of, shares of capital stock, bonds or other obligations of any corporation or association, 
engaged in any directly or indirectly related activity, or in the production, warehousing, handling 
or marketing of any of the products handled by the association; 

G. to buy, hold and exercise all privileges of ownership over such real or personal property, as 
may be necessary or convenient for the conduct and ppernaey of any Bh the business of the associa- 
tion, or incidental thereto; 

H. to borrow money from any source without limitation as to amount of corporate indebted- 
ness or liability, with authority to give any form of obligation or security therefor; 
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76-12-7 COOPERATIVE MARKETING ASSOCIATIONS 76-12-7 

I. to establish and secure, own and develop patents, trademarks and copyrights; 

J. to deal in products; handle machinery, equipment or supplies or perform services for or on 
behalf of nonmembers to an amount not greater!in value during any fiscal year than such as are 
dealt in, handled or performed by it for, or on behalf of its members during the same period; 

K. to do each and everything necessary, suitable or proper for the accomplishment of any one 
of the purposes, or the attainment of any one or more of the subjects herein enumerated, or con- 
ducive to or expedient for the interest or benefit of the association, and to contract accordingly; 
and in addition, to exercise and possess all powers, rights and privileges necessary or incidental to 
the purposes for which the association is organized, or the activities in which it is engaged; and in 
addition [to exercise] any other:rights, powers and privileges granted by the laws of this state to 
ordinary business corporations, except such as are inconsistent with the express provisions of this 


act; and to do any such thing anywhere. 


History: Laws 1937, ch. 152, § 6; 1941 Comp., § 48- 
1306; 1953 Comp., § 45-14-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


‘Cross references. — For provision authorizing cre- | 


ation of capital stock by mutual saneciations, see 53-2-5 
NMSA 1978. 
For Business Corporation Act, see 53- 11- 1 NMSA 1978. 
Compiler's notes, — For similar provisions in earlier 
acts, see Laws 1925, ch. 99, §§ 6 and 15, Laws 1923, ch. 36, 
§ 1 and Laws 1915, ch. 64, § 5. 


‘association making association sole marketing agency for 


members' onions and requiring association to gather, har- 
vest and haul same at expense of individual members cre- 
ated relationship of principal and agent; association was 
bargaining agent, not independent enterprise, and was 
not liable for losses due to delay in making sales in ab- 
sence of unreasonable exercise of discretion. Santo Tomas 
Produce Ass'n v. Smith, 1961-NMSC-080, 68 N.M. 436, 
362 P.2d 977... 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am, 
Jur. 2d Cooperative Associations § 30. 

3 C.J.S, Agriculture § 145. 


ANNOTATIONS 


Agency relationship. — Agreement between mem- 
bers and nonprofit agricultural cooperative marketing 


76-12- % Avpiaee of incorporation. 


‘The incorporators of an association to be formed under the Cooperative Marketing Aasoeiation 
Act must prepare and file articles of incorporation setting forth: . 
the name of the association, which may or may not include the.word "cooperative"; 
its purposes; 
its duration; i 
its principal place of business in the state; 
the name and post office address of each of the incorporators; 
the names and addresses of those who are to serve as incorporating fiSetbts for the first 
term or until the election and qualifications of their successors; 

G. if organized without capital,stock, whether the property rights. and interests of each mem- 
ber are to be equal or unequal; if unequal, the general rule applicable to all members by which the 
property rights and interests respectively of each member shall be determined; and provision for 
the admission of new members who shall share in the property of the association in vaecordance 
with the general rule; 

H. if organized with capital stock, the amount of such stock and the number of shares into 
which the capital stock is to be divided, whether all or part of the capital stock shall have par value. 
and, if so, the par value thereof; and if there is to be more than one class of stock created, a descrip- 
tion of the different classes, the number of shares in each class, the relative rights, interests and 
preferences each class shall represent and the dividends, which,may be cumulative not exceeding 
eight percent per year, to which each share shall be entitled; and 

_I. in addition to the foregoing, the articles of incorporation may contain any provision con- 
sistent with law with respect to management, regulation, government, financing, indebtedness, 
membership, the establishment of voting districts and the election of delegates for representative 
purposes, the issuance, retirement and transfer of its stock, if formed with capital stock, or any 
provision relative to the way or manner in which it shall operate with respect to its members, of- 
ficers or directors and any other provisions relating to its affairs. 


St oO > 
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76-12-8 AGRICULTURE 76-12-9 


The articles of incorporation must be subscribed by the incorporators and acknowledged by one 
of them before an officer authorized by the law of the state to take and certify acknowledgments 
of deeds and conveyances and shall be filed with the secretary of state. When filed, the articles of 
incorporation or certified copies thereof shall be received in all courts of the state as prima facie 
evidence of the facts contained therein and of the-due incorporation of the association. 


History: Laws 1937, ch. 152, § 7; 1941 Comp., § 48-: sentence, after "filed with the", deleted "state corporation 
1307; 1953 Comp., § 45-14-7; 2013, ch. 75,§ 49. commission of this" and added "secretary of". 
The 2013 amendment, effective July 1, 2013, required 


that the articles of incorporation of a marketing associa- ANNOTATIONS 
tion be filed with the secretary of state; and in Subsec- | Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
tion I, in the second unlettered paragraph, in the first Jur, 2d Cooperative Associations § 14, 


3 C.J.S. Agriculture §§ 140, 144. 


76-12-8. Filing and recording articles of incorporation. 


The articles of incorporation shall be filed with the secretary of state, and a copy thereof, duly 
certified by the secretary of state shall-be recorded in the office ofthe county clerk of the county 
where the principal office of the association is to be located inthis state: For filing the articles of 
incorporation, an association shall pay to the secretary of state fifty dollars ($50.00), together with 
the proportionate part of the annual license fee that may be due for the succeeding fraction of the 
fiscal year, and for filing an amendment to the articles, twenty-five dollars ($25.00). 


History: Laws 1937, ch. 152, § 8; 1941 Comp., § 48- pay a fee of one dollar ($1.00)"..Laws 1996, ch. 19 contains 
1308; 1953 Comp., § 45-14-8; 1993, ch. 311, § 12; 1996, no effective date provision, but, pursuant to N.M. Const., 
ch. 19, § 1; 2013, ch. 75, § 50. art. IV, § 23, is effective May 15, 1996, 90 days after ad- 

Cross references. — For annual license fee, see 76-12- journment of the legislature. See Volume 14 NMSA 1978 
20 NMSA 1978. for "Adjournment Dates of Sessions of Legislature" table. 

The 2013 amendment, effective July 1, 2018, required The 1993 amendment, effective July 1, 1993, substi- 
that the articles of incorporation of a cooperative market- tuted "fifty dollars ($50.00)" for "one dollar ($1.00)" and 
ing association be filed with the secretary of state; in the "twenty-five dollars ($25.00)" for "one dollar ($1.00)" in 
first sentence, after "filed with the", deleted "state corpo- the second sentence, and,,.made several minor. stylistic 
ration commission" and added "secretary of state" and changes. 


after "certified by the", deleted "commission" and added 
"secretary of state"; and in the second sentence, after 
"shall pay to the", deleted ‘state corporation commission" Recording fees. — This section, setting filing fees but 
and added "secretary of state". ot sell any nose silent upon fees for recording articles of incorporation by 

The 1996 amendment substituted "that" for "which county clerk, is not in conflict with 14-8-12 NMSA 1978, 


in the second sentence and deleted the last sentence 5 Bi ding fees. 1966 Op. ‘Att* 66-132 
which read "For filing the certified copy of the articles of deasiok ‘ands ate now deopéntody yearly 


association with the county clerk, the association shall 


ANNOTATIONS ,_ 


76-12-9. Amendments to articles of incorporation. 


. The articles of incorporation may be altered or amended at any regular meeting or any special 
meeting called for that purpose. An amendment must first be approved by two-thirds of [the] direc- 
tors, and then adopted by a vote representing two-thirds of all members present.at such meeting. 
Amendments to the articles of incorporation: when adopted shall be filed in the same manner as 
provided for the filing of the original articles. 


History: Laws 1937, ch. 152, § 9; 1941 Comp., § 48- : ANNOTATIONS 


1309; 1953 Comp., § 45-14-9, 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am, 
inserted by the compiler and is not part of the law. ° Jur. 2d Cooperative Associations § 13. 

Cross references. — For filing of original:articles, see Benefits: validity and enforceability of bylaws amend- 
76-12-8 NMSA 1978. ment reducing benefits available to members, 61 A-L.R.3d 

For similar provision in earlier act, see Laws 1925, ch. 976. ar . 
99, § 4. , 3 C.J.S. Agriculture § 140. 
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76-12-10 COOPERATIVE MARKETING ASSOCIATIONS 76-12-11 


76-12-10. Bylaws. 


Each association incorporated under this act [76-12-1 through 76-12-23 NMSA 1978] shall adopt 
bylaws consistent with this act, within thirty days after its incorporation. A majority of the mem- 
bers voting thereon is necessary to adopt such bylaws, or if the association permits its members 
to vote on the basis of patronage, a majority in numbers which is also a majority of the patronage. 
The bylaws shall provide for their amendment by the members and the method by which amend- 
ments may be adopted. The following matters among others may be covered in the bylaws: 

A. the time, place and manner of calling and conducting its meetings, which meetings, and the 
meetings of its directors, may be held either within or without the state; 

B. the number of members constituting a quorum; 

C. the right of members to vote except by proxy, at general or special meetings and by mail; and 
the conditions, manner, form and effects of such votes; 

D. the number of directors constituting a quorum; 

BK. the number, qualifications, compensation, duties and term of office of directors and officers; 
the time of their election and the mode and manner of giving notice thereof; 

F. penalties for violations of bylaws; 

G. the amount of entrance, organization and membership fees, if any; the manner and method 
of collection of the same, and the purposes for which they may be used; 

H. the amount which each member shall be required to pay annually or from time to time, if 
at all, to carry on the business of the association; the charge, if any, to be paid by each member for 
services rendered by the association to him and the time of payment and the manner of collection; 
and the marketing contract between the association and its members which every member may be 
required to sign; 

I. the number, qualification and voting rights of members of the association and the conditions 
precedent to membership; the method, time and manner of permitting members to withdraw or to 
transfer their stock; the manner of assignment and transfer of the interest of members; the mode, 
manner and effect: of the expulsion of a member; the manner of determining the value of a mem- 
ber's interest and provision for its purchase by the association upon the death or withdrawal of a 
member or upon the expulsion of a member or forfeiture of his membership. 


History: Laws 1937, ch. 152, § 10; 1941 ae +» § 48- Liability of member or former member of marketing or 


1310; 1953 Comp., § 45-14-10. .. purchasing cooperative for its debts or,losses, 96 A.L.R.3d 
Compiler’ s notes. — For similar provisions | in earlier 1243. 
acts, see Laws 1925, ch. 99, §§ 6 and 11 and Laws 1915, 3C.J.S. Agriculture § 140. 
ch. 64, § 4. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Odo parative Associations § 14. ' 


76-12-11. Members. | 


A. Under the terms and conditions prescribed in the bylaws adopted by it, an association may 
admit as members, or issue common stock to only cooperative associations and/or persons engaged 
in the production of agricultural products to be ‘handled by or through the association, includ- 
ing the lessees and tenants of land used for the production of such products and any lessors and 
landlords who receive as rent all or part of the crop raised on the leased premises. An association 
organized hereunder may become a member or stockholder of any other cooperative association 
organized in this or any other state. 

B. A member shall lose his membership and voting rights if he ceases to belong to the class of 
persons eligible for membership under this section, but he shall remain subject to any liability al- 
ready incurred by him as a member of the ‘association and shall be entitled to receive from the as- 
sociation within three years after his ceasing to be a member the value of his membership interest 
in the association subject to the conclusive appraisal by the board of directors. If the association 
shall approve the member's designation of a transferee of his membership interest the association 
shall be under no obligation to pay the transferrer [transferor] the value of this interest. © 
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76-12-12 AGRICULTURE 76-12-12 
C. Except for debts lawfully contracted between him and the association no:member shall be 
liable for the debts of the association to any ty tpl exceeding the sum remaining enipeudt on his 
subscription to membership. 
D. Under the provisions of its bylaws an association may provide that no members shall have 
more than one vote, or it may provide that members may vote according to actual patronage. How- 
ever, in no case shall a member be allowed to have more than five (5) votes, and a member shall not 


be allowed more than one vote because of the amount of stock or membership capital he may own. 


History: Laws 1937, ch. 152, § 11; 1941 Comp., § 48- 
1311; 1953 Comp., § 45-14-11. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 

Compiler's notes. — For similar provisions in earlier 
acts, see Laws 1925, ch. 99, § 8 (as amended by Laws 1931, 
ch. 27, § 1) and § 9, Laws 1928, ch. 36, § 1 and Laws 1915, 
ch. 64, § 2. 


ANNOTATIONS 


Intent of legislature in establishing required re- 
serve in Section 76-12-12C: NMSA 1978 was to assure 
protection of the association's creditors by establishing an 
adequate reserve fund and to establish a means for main- 


and do not have a voice in the control of the corpora- 
tion, the intention of the legislature was to include only 
common stock in the reserve fund requirement of Sec-~ 
tion 76-12-12C NMSA 1978 for stock associations. 1963- 
64 Op. Att'y Gen. No. 63-149. u 

Am. Jur, 2d; A.L.R. and CiJ.S,. Seda rarearl — 18 Am) 
Jur. 2d Cooperative Associations §§ 14, 21. 

Legality of combination among farmers, 25 A.L.R. 1113, 


83 -A.L.R. 247, 47'A.L.R. 936, 77 A.L.R. 405, 98 A.L.R. 


1406; 12 A.L. R, 2d 130. 

Benefits: validity and enforceability of by-law amend- 
ment reducing benenits ave naDI< to puemibere, 61 A.L.R. 3d 
976. 

Membership: competency of juror as affected by his 


membership in cooperative association interested in the 
case, 69 A.L.R.3d 1296. 

Liability of member or former member of marketing or 
purchasing cooperative for its debts or losses, 96 A.L.R.3d 
1243. 

3 C.J.S. Agriculture §§ 141, 142. 


taining capital in the association. 1963-64 Op. Att'y Gen. 
No. 63-149. 

Only common stock to be included in reserve 
fund requirement. — Because, in a stock association, 
the holders of common stock are the members of the as- 
sociation, but the preferred stockholders are not members 


76-12-12. Issuance of membership certificates and stock. 


A. . When a member of an association has paid his membership fee or stock subscription in full 
he shall receive, as the case may be, a certificate of membership or a stock certificate. 

B. No association shall issue membership certificates or stock until they have been fully paid. 
for, but an association in its bylaws may admit a member and allow him to vote and hold office as 
soon as twenty per centum (20%) of his membership fee or his stock certificate has'been paid: 

C. An association shall limit the interest it pays on membership capital or stock to an amount 
not greater than eight percent (8%) per annum. Such apportionment shall not be made until not 
less than ten (10%) percent of any undistributed balance accruing since the last apportionment, 
has been set aside in a surplus or reserve fund unless such surplus or-reserve fund equal [equals] 
at least one hundred (100%) percent of the paid up membership fees or capital stock. 

D. Undistributed balances from any source, in excess of additions to reserves and surplus, 
shall be distributed on the basis of patronage, that is according to the amount or value, as the 
association may decide, of the products sold to or through, and/or purchased from or through, the 
association by its patrons. The distribution of such balances may be restricted to members or be 
made at the same or a different rate for members and nonmembers. The bylaws may provide that 
any distribution to a nonmember, eligible for membership may be credited to such nonmember un- 
til the amount thereof equals the value of a membership certificate or a share of the association's 
common stock. Such a distribution credited to the account of a nonmember.shall revert to the re- 
serve fund to be used for educational purposes if, after two years, the amount is less than the value 
of a membership certificate or a share of common stock, or in case said person spas not pspeDh a and 
exercise his membership privileges. 

EK. . Ownership of common stock and/or membership certificates may be enfant by a mem- 
ber only to other associations or to persons engaged in the production of agricultural products, and 
who are eligible to hold same. Such transfer must be approved by the board. of directors before it 
is binding on the association. 

F. An association may. issue.and sell preferred stock, to; members or A cmaprtg tee Preferred 
stock may be redeemable or retirable by the association on such.terms and conditions.as may, be 
provided by the bylaws and printed on the stock certificate. Preferred stockholders shall not be 


1158 


© 2022 State of New Mexico. New Mexico Compilation Commission.All rights reserved. 


76-12-13 COOPERATIVE MARKETING ASSOCIATIONS 76-12-15 
entitled to vote. Whenever an association organized hereunder with preferred stock shall purchase 
the stock or any interest in any property of any person it may discharge the obligation so incurred 


wholly or in part by exchanging for the acquired interest shares of its preferred stock to an amount 


which would equal the fair market value of the stock or interest so haa Sal as determined by 


the board of directors. 


History: Laws 1937, ch. 152, § 12; 1941 Comp., § 48- 
1312; 1953 Comp., § 45-14-12. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Intent of legislature in establishing required re- 
serve in Subsection C was to assure protection of the as- 
sociation's creditors by establishing an adequate reserve 
fund and to establish a means for maintaining capital in 
the association. 1963-64 Op. Att'y Gen. No. 63-149. 


Only common stock to be included in reserve 
fund requirement. — Because, in a stock association, 
the holders of common stock are the members of the as- 
sociation, but the preferred stockholders are not members 


_and do not have a voice in the control of the corporation, 


the intention of the legislature was to include only com- 
mon stock in the reserve fund requirement of Subsection 


~-C for stock associations. 1963-64 Op. Att'y Gen. No. 63- 


149. 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 18 Am. 


Jur. 2d Cooperative Associations § 22. 


3 C.J.S. Agriculture § 142. 


: 


76-12-13. General and special meeting; how called. 


One or more regular meetings shall be held annually in such places, as the bylaws may stipu- 
late. The board of directors shall have the right to call a special meeting at any time; and ten (10%) 
percent of the members may file a petition stating the specific business to be brought before the 
association and demand a special meeting at any time. Such meeting must thereupon be called 
by the directors. Notice of all meetings, together with a statement of the purposes thereof, shall 
be mailed to each member at least ten days prior to the meeting, or if provided by the bylaws, all 
notices may be given by publication in a house organ of general circulation among the members. 


— 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.S. 
Agriculture § 142. 


History: Laws 1937, ch. 152, § 13; 1941 Comp., § 48- 
1318; 19538 Comp., § 45-14-13. 

Compiler’ s notes, — For similar provision in earlier 
act, see Laws 1925, ch. 99, § 12. 


76-12-14. Directors; election. 


The affairs of the association shall be managed by a board of not less than five or: [nor] more 
than twenty-one directors to be elected by the members with such qualifications as may be pro- 
vided for in the articles of incorporation or bylaws: All of the directors shall be members of the 
association or officers, directors or members of member associations. 

When a vacancy on the board of directors occurs other than by expiration of term or Thiel the 
remaining members of the board, shall fill the vacancy either by a majority vote of the board, or by 
calling a special election of the members in the district affected. 

There shall be no personal liability to a director or member of an association in his official action 
or omission except for wilful negligence or malfeasance in office. 


» ANNOTATIONS 


Am. Jur. 2d, A.L.R: and C.JS. retekences — 18 Am. 
Jur. 2d Cooperative Associations $18. A 
3 CJ.S, Agriculture § 144. 


History: Laws 1937, ch. 152, § 14; 1941 Comp., § 48- 
1314; 1953 Comp., § 45-14-14. 
‘Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ; 
Compiler's notes. — For similar eavieke in earlier 
act, see Laws 1925, ch. 99, § 7. 3 


76-12-15. Officers. 
The officers of every such association shall be a president, one or more vice presidents, a sec- 
retary and a treasurer and such other officers as may be authorized in the bylaws. The president 


and at least one of the vice presidents must be members and directors of the association. The office 
of secretary and treasurer may be combined. The treasurer may be other than a member of the 
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76-12-16 AGRICULTURE 76-12-16 


association and as such shall not be considered as an officer, but as a function [functionary] of the 
board of directors. Officers shall be elected by the directors in the manner and for such terms as 
the bylaws provide. . 


History: Laws 1987, ch. 152, § 15; 1941 Comp., § 48- ANNOTATIONS 


1315; 1953 Comp., § 45-14-15. 
Bracketed piaterial — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations § 18. 


i y th i i f the law. 
inserted by the compiler and is not part of the law. 3 CLS, Agriculture § 143, 


76-12-16. Contracts between associations and members. 


A... Members may be required to execute contracts as a condition of admission to the associa- 
tion, whereby the members agree to patronize the facilities created by the associations, to sell all 
or a specified part of their products to or through, or to buy all or a specified part of their supplies 
from or through, the association or any facilities created by it. If the members in the association 
contract a sale to or through the association the fact that for certain purposes the relation between 
the association and its members may be one of agency shall not prevent the passage from the 
member to the association of absolute and exelusive title to the products which are the subject 
matter of the contract. Such title shall pass to the association upon delivery of the product or at 
any other specified time which may be expressly and distinctly agreed upon in the contract subject 
to previously existing liens. In the case of contracts with members who are natural persons, if the 
period of the contract exceeds three years, the contracts executed thereunder shall specify a rea- 
sonable period in each year during which the member by giving to the association such reasonable 
notice as may be prescribed in the contract may withdraw and be released from his obligations, 
subject to liability already incurred by him as a member of the association. In the absence of a pro- 
vision for notice of withdrawal in the contract a member who is a natural person may withdraw at 
any time after three years subject to liabilities already incurred. 

B. The contract may fix, as liquidated damages, which shall not be regarded as penalties, spe- 
cific sums to be paid by the member to the association upon the breach of any provision of the 
contract regarding the use of any facilities of the association or the sale or delivery or withholding 
of products and may further provide that the member who breaks his contract shall pay all costs, 
premiums for bonds, expenses and fees, in case any action is brought upon the contract by the as- 
sociation. 

C.. In the event of any breach or threatened breach of such a contract by a member, the asso- 
ciation shall be entitled to an injunction to prevent the breach of the contract and to a decree of 
specific performance thereof. Pending the adjudication of such an action and upon filing a verified 
complaint showing the breach or threatened breach, the association shall be entitled to a tempo- 
rary restraining order and preliminary injunction against the member. 

D. The association may cause the original of a contract or an authenticated copy thereof to be 
filed in the office of the county clerk of the county in which the products described in the contract, 
or any part thereof, are or will at some future time be situated: Such contracts shall describe the 
property or services affected, the manner in which they are affected and the time for which they 
are affected and shall state the names and residences of the parties to the contract. 

The filing of a‘contract in*conformity to the provisions of this section shall operate as notice 
thereof to all subsequent purchasers and incumbrancers of so much of said property as is at the 
time mentioned in the contract located in the county or counties wherein such contract or au- 
thenticated copy thereof is filed; provided that when property subject to such a contract is moved 
into this state, or from one county to another, any previous filing of the contract shall not operate 
as notice as against subsequent creditors, purchasers, mortgagees or encumbrancers for a longer 
period than one hundred twenty days after such removal, but such contract must be refiled in the 
county to which the chattel is removed and in which it is permanently located. The fees for filing 
such contracts shall be twenty-five cents (25¢) for each contract. 

E. Whenever such contract shall have terminated, the association shall on aamaiena give to the 
member a certificate to that effect, which may be filed with the county clerk. The county clerk shall 
be entitled to the same filing fees under this subsection as in the case of chattel mortgages. 
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76-12-17 


History: Laws 1987, ch. 152, § 16; 1941 Comp., § 48- 
1316; 1953 Comp., § 45-14-16. 

Cross references, — For injunctions, see Rule 1-066 
NMRA. 

Compiler's notes. — For similar provisions in earlier 
act, see Laws 1925, ch. 99, §§ 18, 20 and 21. 


ANNOTATIONS 


Contract enforceable. — Cooperative marketing as- 
sociation without capital stock and operated for mutually 
beneficial purpose could enforce performance of grower's 


contract to sell alfalfa to it exclusively, in suit for specific — 


performance or for injunction against contract breach; 
rule that contract for delivery of ordinary article of com- 
merce would not be compelled by specific. performance 


was not applicable, as action for damages would not afford ° 


adequate remedy. Elephant Butte Alfalfa Ass'n v. Rouault, 
1926-NMSC-009, 33 N.M. 136, 262 P. 185. 

Right of cooperative marketing association to compel 
specific performance of member's contract to sell alfalfa 
to it exclusively would not be denied on grounds that it 
would require constant court supervision for long period of 


COOPERATIVE MARKETING ASSOCIATIONS 


76-12-18 


time and possibly involve pursuit of member from place to 
place; such rule was one of decision,’and not limitation on 
jurisdiction of court of equity. Elephant Butte Alfalfa Ass'n 
v, Rouault, 1926-NMSC-009, 33 N.M. 136, 262 P;.185. 

Association not liable for losses. — Agreement be- 
tween members and nonprofit agricultural cooperative 
marketing association, making association sole marketing 
agency for members' onions and requiring association to 
gather, harvest and haul same at expense of individual 
members, created relationship of principal and agent; as- 
sociation was bargaining agent, not independent enter- 
prise, did, not take title to onion crop and was not liable 
for losses due to delay in making sales absent unreason- 
able exercise of discretion. Santo Tomas Produce Ass'n v. 
Smith, 1961-NMSC-080, 68 N.M. 486,362 P.2d 977. — 

Am. Jur. 2d, A:L.R. and C.J.S, references, — 18 Am: 
Jur. 2d Cooperative Associations § 14. 

Validity and construction of provision for liquidated 
damages in contract with cooperative marketing associa- 
tion, 12 A.L.R.2d 130. 

3 C.J.S. Agriculture § 145. 


76-12-17. Associations heretofore organized may adopt the provisions 
of this act. 


Any association organized under previously existing statutes may.elect, by vote of its members 
as provided in its articles of incorporation and bylaws of [for] the amendment of its articles of in- 
corporation and bylaws to be brought under the provisions of this act [76-12-1 through 76-12-23 
NMSA 1978] by complying with the restrictions provided herein: A statement signed and sworn to 
by its directors to the effect that the corporation or association has decided to adopt the benefits 
and be bound by the provisions of this-act and has duly authorized all,changes accordingly shall be 
filed as required for the filing of an amendment to the articles of incorporation. The same fee shall 
be paid for such filing as for the Ae of an amendment to the articles of incorporation. 


Cross references. — For amendment of articles of in- 
corporation, see 76-12-9 NMSA ‘1978. 

For similar provision in earlier act, see Laws 1925, ch. 
99, § 19. 


Fistorye Lords 1987, ch.'152, § 17; 1941 ee ie § 48- 
1317; 1953 Comp., § 45-14-17. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


76-12-18. Associations are not in restraint of trade. 


A. Any association organized hereunder and complying with the terms hereof shall be deemed 
not to be a conspiracy nor a combination, in restraint of trade nor an illegal.monopoly; nor an at- 
tempt to lessen competition or to fix prices arbitrarily or to create a combination or pool in viola- 
tion of any law of this state; and the contracts:and agreements between the association and its 
members and any agreements authorized in this act '[76-12-1 through 76-12-23 NMSA 1978] shall 
be considered not to be illegal nor ‘in restraint of trade nor a part of conspiracy or combination to 
accomplish an improper or illegal purpose nor contrary to the provisions of any statute enacted 
against pooling or combinations. 

B. -An.association organized hereunder may acquire, ae interpret and disseminate to 
its members, to other cooperative associations and otherwise, past, present and prospective, crop, 
market, statistical, economic and other similar information either directly or through an agent 
created or selected by it or by other associations acting in conjunction with it. 

C. An association organized hereunder may advise its members in respect to the adjustment 
of their current and prospective production of agricultural commodities with, due account of the 
prospective volume of consumption, selling prices and existing or potential surpluses to the end 
that every market may be served from the most convenient productive areas under a program of 
orderly marketing that will assure He pe rie undue enhancement of prices or the accumu- 
lation of undue surpluses. 
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76-12-19 


History: Laws 1937, ch. 152, § 18; 1941 Comp: i § 48- 
1318; 1953 Comp., § 45-14-18. 

Cross references. — For provision axprapbing non- 
profit mutual help agricultural or horticultural organiza- 
tions without capital stock from laws against monopolies 
or combinations in restraint of trade, see 57-1-4 NMSA 
1978. 

Compiler's notes. — For similar provision in earlier 
act, see Laws 19238, ch. 36, § 1. 


AGRICULTURE 


76-12-22. 


, ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations § 11. 

Legality of combination among farmers, 25 A.L.R. 1113, 
83 A.L.R. 247, 47 A.L.R. 936,77, A.L.R. 405, 98 A.L.R, 
1406, 12 A.L.R.2d 180. 


76-12-19. Quo warranto to test validity of incorporation. i 


The right of an association claiming to be organized and incorporated and carrying on its busi-— 
ness under this act [76-12-1 through 76-12-23 NMSA 1978] to do and to continue its business, may, 


be inquired into by quo warranto. 


History: Laws 1937, ch. 152, § 19; 1941 Comp., § 48- 
1319; 19538 Comp., § 45-14-19. 

Cross references. — For quo warranto, see 44-8-1 
NMSA 1978. 


76-12-20. Taxation. 


Compiler' s notes. — For similar provision in earlier 
act, see Laws 1915, ch.64,§6, ~ 


It is the duty of every association organized pursuant to provisions of the Cooperative Market- 
ing Association Act and foreign associations admitted to do business in this state under that act 
to procure annually from the secretary of state a license authorizing the transaction of business 
in the state. Each domestic or foreign corporation shall pay annually a license fee of twenty-five 


dollars ($25.00) to the secretary of state before receiving such license. 


History: Laws 1937, ch. 152, § 20; 1941 Comp., § 48- 
1320; 1953 Comp., § 45-14-20; 1993, ch. 311, § 13; 2013, 
ch. 75, § 51. 

The 2013 amendment, effective July 1, 2013, required 
that associations acquire an annual permit from the sec- 
retary of state; after "procure annually from the", deleted 
"state corporation commission" and added "secretary, of 
state" and after "twenty-five dollars ($25.00) to the", de- 
leted "state corporation commission" and added "secretary 
of state". 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "the Cooperative Marketing Association" for "this" 
in the first sentence and "twenty-five dollars ($25.00)" for 


"ten dollars ($10.00)" in the second sentence, made sev- 
eral stylistic changes, and deleted the following language 
which formerly followed "license" at the end of the section: 
"except that when the gross sales of the association on 
business done within the state shall be less than twenty 
thousand dollars ($20,000.000) per‘year, the license to be 
paid shall be five dollars ($5.00)", 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 An 
Jur. 2d Cooperative Associations $ 12; 51 Am. Jur. 2d Li- 
censes and:Permits § 42. : 


76-12-21. Application of general corporation laws. 


The provisions of the general business corporation laws of this state and all powers and rights 
thereunder shall apply‘to the associations organized hereunder, except where such provisions are 
inconsistent with the express provisions of this act;[76-12-1 hasnt 76-12-23 NMSA 1978]. 


History: Laws 1937, ch. 152, § 21; 1941 Comp., § 48- 
1321; 1953 Comp., § 45-14-21, 

Cross references. — For Business Corporation Act, 
see Chapter 53, Articles 11 to 18 NMSA 1978 NMSA 1978. 

Compiler's notes. — For similar provision in earlier 
act, see Laws 1925, ch. 99, § 17. 


ANN OTATIONS. 


Am. Jur, 2d, A.L.R. and.C.J.S.. references. — 18 Saye 
Jur, 2d Cooperative Associations § 12. 


76-12-22. Repeal; saving's {eaving] clause. 


Chapter 66, Session Laws of 1927, (being Sefer 31-201 to 31-214, inclusive, New cr ewete 
Statutes A inacniest 1929 Compilation), is repealed. Provided, terete that this act ['76-12-1. 
through 76-12-23 NMSA 1978], and such repeal, shall not in any way affect or limit any marketing 
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76-12-23 FRUIT AND VEGETABLE STANDARDS 76-14-15 


association heretofore organized under the provisions of said laws, and that such association may 
elect to adopt the provisions of this act as provided in Section 17 [76-12-17 NMSA 1978] hereof. 


History: Laws 1937, ch. 152, § 22; 1941 Comp.,, § 48- Compiler's notes. — Laws 1927, ch. 66, referred to in 
1322; 1953 Comp., § 45-14-22. this section, relates to marketing agreement crop’ liens 
Bracketed material. — The bracketed material was involving cooperative marketing agricultural and horti- 
inserted by the compiler and is not part of the law. cultural associations created under Laws 1925, ch. 99, or 


similar associations. 


76-12-23. Interpretation. 


Each and all the rights and remedies hereby given shall be construed as in addition to those 
already existing. 


History: Laws 1937, ch. 152, § 24; 1941 Comp., § 48- Severability. — Laws 1937, ch. 152, § 23, provided for 
1323; 1953 Comp., § 45-14-23. the severability of the act if any part thereof i is held to be 
unconstitutional. 


Processors of Agricultural Products 


(Repealed by Laws 2001, ch. 76, § 1.) 


76-13-1 to 76-13-9. Repealed. 


_  Repeals. — Laws 2001, ch. 76, § 1 repealed 76-13-1 to effective July 1, 2001. For provisions of former sections, 
76-13-9 NMSA 1978, as enacted by Laws 1927, ch. 101, see the 2000 NMSA 1978 on NMOneSource.com. 
§§ 1 to 9, relating to processors of agricultural products, 


Cotton Ginning and Handling 


(Repealed by Laws 2001, ch. 76, § 1.) 


76-14-1 to 76-14-15. Repealed. 
Repeals. — Laws 2001, ch. 76, § 1, repealed 76-14-1 1977; ch. 116, §§ land. 2, relating to.cotton ginning and 


to 76-14-15 NMSA 1978, enacted by Laws 1927, ch. 164, handling, effective July 1, 2001. For provisions of former 
8§ 1 to 5, Laws 1957, ch. 136, §§ 1 to 7 and 9, and Laws sections, see the 2000 NMSA 1978 on NMOneSource.com. 
ARTICLE 15 
Fruit and Vegetable Standards 
Sec. ; Sec. 
76-15-1. Repealed. 76-15-10. Exclusions and exemptions. <3 
76-15-2. Repealed. 76-15-11. Short title. . 
76-15-3. Repealed. ; 76-15-12, Purpose of act. 
76-15-4, Repealed. 76-15-13. Definitions. 
76-15-5. Repealed. 76-15-14, Application; license; bonds. 
76-15-6. Repealed. 76-15-15. License fees; bonds. 
76-15-7. Repealed. 76-15-16, Records and accounts. 
76-15-8. Repealed. . 76-15-17. Board regulations. 
76-15-9. Repealed. 76-15-18, Voluntary certification; fees. 
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76-15-1 


Sec. bay 
76-15-19, Penaltios, 
76-15-20. Injunction. 


76-15-1. Repealed: 
Repeals. — Laws 2013, ch. 207, § 1 reared 76-15-1 


NMSA 1978, as enacted by Laws 1949, ch. 106, § 1, relat- 
ing to the purpose of the act, effective ‘June 14, 20138. For 


76-15-2. Repealed. 


Reastie — Laws 2013, ch. 207, § 1 repealed 76-15-2 
NMSA 1978, as enacted by Laws 1949, ch. 106, § 2, relat- 
ing to application of the act, effective June 14, 2013. For 


76-15-83. Repealed. 


AGRICULTURE | 


Repeals, — Laws 2013, ch. 207, § 1 repealed 76-15-3 » 


NMSA 1978, as enacted by Laws 1949, ch. 106, § 3, re- 
lating to definitions of terms, effective June 14, 2018, For 


76-15-4. Repealed. 
Repeals, — Laws 2013, ch. 207, § 1 repealed 76-15-4 


NMSA 1978, as enacted by Laws 1949, ch. 106, § 4, relat- 
ing to duties of the director, effective June 14, 2013. For 


76-15-5. Repealed. 


Repeals. — Laws 2013, ch. 207, § 1 repealed 76-15-5 
NMSA 1978, as enacted by Laws 1949, ch. 106, § 5, relat- 
ing to organization of districts, effective June 14, 2013. For 


76-15-6. Repealed. 


Repeals. — Laws 2013, ch. 207, § 1 repealed 76-15-6 


NMSA 1978, as enacted by Laws 1949, ch. 106, § 6, relat- 
ing to budgeting and collection of fees, effective June 14, 


76-15-7. Repealed. 


Repeals. — Laws 2013, ch. 207, § 1 repealed 76-15-7 
NMSA 1978, as enacted by Laws 1949, ch. 106, § 7, re- 
lating to compliance, violations and penalties, effective 


76-15-8. Repealed. 


Repeals. — Laws 2013, ch. 207, § 1 repealed 76-15-8 
NMSA 1978, as enacted by Laws 1949, ch. 106, § 8, re- 
lating to assessments and collections, effective June 14, 


76-15-9. Repealed. 


Repeals. — Laws 2013, ch. 207, § 1 repealed 76-15-9 
NMSA 1978, as enacted by Laws 1949, ch. 106, § 9, relat- 
ing to boards of control, boards of directors and limitation 
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76-15-9 


Sec. 
76-15-21. Individual action on bond, J 
76-15-22. Repealed. e 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
“NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


2018. For provisions of former section, see the 2012 NMSA 
1978 on.NMOneSource.com. 


y 


June 14, 2013. For provisions of former section: gee the 
2012 NMSA 1978 on NMOneSource.com. 


2013. For provisions of former section, see the 2012 NMSA 
1978 on NMOneSource.com. 


on responsibility, effective June 14, 2013. For proyisions 
of former section, see the 2012 NMSA 1978 on A NMA 
Source.com, 
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76-15-10 FRUIT AND VEGETABLE STANDARDS 76-15-13 


76-15-10. Exclusions and exemptions. )\.) 


The Produce Marketing Act [76-15-10 through 76-15-21 NMSA 1978] shall not res fo any ap ew 
Mexico: grower growing and ae produce of his own jngeccarieng 


\ History: 1953 Comp., § 45-17-33, enacted by Laws i Ot! ANNOTATIONS 


1963, ch, 82, 
P63,,¢ $4, Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
dur, 2d Agriculture § 23. 
386A C.J.8, Food § 10. 


76-15- 11. “Short title’ 
This act ['76-15- 10 paeough 76- 15- 21 NMSA 1978] may be cited as the "Produce pd aaa Act", 


History: 1953 ee § 45-17-34, enacted by Laws 
1968, ch. 82, § 2. 


76-15-12. Purpose of act. 


The purpose of the Produce Marketing Act [76-15-10 through 76-15-21 NMSA 1978] is to pro- 
mote the development of the produce industry in. New Mexico, to prevent fraud and deception in 
the receiving, packing, marketing, shipping, consignment, sale and accounting of sales of produce, 
to establish quality standards for produce and to provide for proper licensing and bonding of bro- 
_kers, packers and wholesalers covered by the Produce Marketing Act. 


History: 1953 Comp., § 45- ig enacted by Laws 4 . ANNOTATIONS 


8 el te Am. Jur. 2d, A.L.R. and C.J.S, references. — Con- 
stitutionality of statutes relating to grading, packing or 
branding of farm products, 73 A.L:R: 1445. 
386A C.J.S. Food § 3, 


76-15-13. Definitions. 


As used in the Produce Marketing Act [76-15-10 through 76-15-21 NMSA 1978): 

A. "produce" means the food product from any vine, tree or plant which produces fruits, veg- 
etables or nuts for human consumption; . 

B. »"board" means the board of regents of the New Mexico shake dMircer att: 

C. "broker" means a.commission merchant or any other person engaged in the business of re- 
ceiving any produce for sale,on commission or for or on behalf of another; 

D. "packer" means any person engaged in the business of grading, packing, cooling or.storing of 
any produce other than his own production; 

E. grower means any person engaged in the growing of any produce crop; 

F. "person" means individuals, partnerships, corporations and grower cooperative associations 
or any other legal entities; 

G. "dealer" means any person engaged in the business of buying any produce from the grower 
for processing or resale; and 

H. "cash buyer" means any person who acquires possession or control of produce and pays in 
full at the time of the acquisition in lawful money of the United States or by certified or cashier’ S 
check or by a anice money Cmee 


‘History: 1958 a § ‘45-17-36, enacted by Laws 
1963, ch. 82, § 4; 1981, ch. 283, § 1; 1987, ch. 312, § 1. 
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76-15-14 AGRICULTURE . 76-15-17 


76-15-14. Application; license; bonds. 


Except for a cash buyer, no person shall act as a dealer, broker or packer without first obtaining 
a license from the board. The board may grant licenses in proper cases upon written application 
accompanied by the appropriate fee and surety bond. The application shall be on a form prescribed 
and provided by the board; and shall require information concerning the identity of the owners and 
officers of the firm to be licensed, and any other information the board deems necessary. The surety 
bond shall be approved as to form by the attorney general and shall be conditioned on the conduct of 
the business of the person bonded in compliance with the Produce Marketing Act [76-15-10 through 
76-15-21 NMSA 1978], and honestly and without fraud. The bond shall run to the state of New Mex- — 
ico for the payment of all inspection fees, and for the benefit of any person or persons injured by the 
dishonesty, fraud or noncompliance with the Produce Marketing Act or any regulation of the board. 


History: 1953 Comp., § 45-17-37, enacted by Laws ANNOTATIONS 


TGR, Che ds.2 O: 180 Chi 28d). Am. Jur. 2d, A.L.R. and C.J.S. references, — 35 Am. 
Jur. 2d Food § 12. 
386A C.J.S. Food § 12. 


76-15-15. License fees; bonds. 


The fees and: bonds required under the Produce Marketing Act [76-15-10 hifauth: 16- 15-21 
NMSA 1978] shall be established by the department of agriculture in an amount not to exceed: 


License Fee . Bond 
Broker $100 ‘$100,000 
Packer © «: $50.00 $50,000 
Dealer $50.00 $50,000 
History: 1953 Comp., § 45-17-38, enacted by Laws ANNOTATIONS 


1 , ch, 82, § 6; , ch. 283, § 3. 
Bgsvehy82, LBAPBi deh. 28,0 8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 


Jur, 2d Food § 12. 
386A C.J.S. Food § 12. 


76-15-16. Records and accounts. 


All persons licensed under the Produce Marketing Act [76-15-10 through 76-15-21 NMSA°1978] 
shall keep complete and accurate records showing all produce handled by them, the ownership of 
the produce, date and place of any shipments, Packers will give growers the weight or count by box 
or bag of any produce packed for the grower. Brokers are ee eh to ee hi oa a record of the 
shipments upon completion of shipping. 


History: 1953 Comp., § 45-17- 39, enacted by Laws | 
1963, ch. 82, § 7, 


76-15-17. Board regulations. 


The board is authorized to: 

A. -establish, after proper hearing, reasonable rules and reguleiiiaieps on ookttisi neti’ packaging 
and labeling; 

B. establish regulations on acquiring information about brokers, land] packers, compar to the 
officers, or officials in the company; and 

C. establish any other rules or regulations the board may dest necessary. 


History: 1953 Comp., § 45-17-40, enacted by Laws Bracketed material. — The bracketed material was 
1963, ch. 82, § 8. inserted by the compiler and is not part of the law. 
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76-15-18 FRUIT AND VEGETABLE STANDARDS 76-15-22 


ANNOTATIONS 3 C.J.S, Agriculture § 6; 36A C.J.S, Food § 19. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur. 2d Food § 5. 


76-15-18. Voluntary certification; fees. 


Any grower, or broker, desiring federal-state inspection certificates on loads or lots of fruits or 
vegetables may request inspection and certification and receive such inspection and certification 
upon payment of fees set by board regulation to cover the cost of inspection fees and issuance of 
the certificates. 


History: 1953 Comp., § 45-17-41, enacted by Laws 
1968, ch, 82, § 9. 


76-15-19. Penalties. 


Any person violating any provision of the Produce Marketing Act [76-15-10 through 76-15-21 
NMSA 1978] or any rule or regulation promulgated by the board is guilty of a misdemeanor and 
upon conviction shall be fined not more than: three hundred dollars ($300) or imprisoned for not 
more than ninety days, or both; Conviction at a misdemeanor under the Produce Marketing Act is 
grounds for revocation of ticenaei: 


History: 1953. Comp.,, § 45-17-42, enacted by Laws ANNOTATIONS 


1068, ob. 8A. 8 A, Am. Jur. 2d, A.L.R. and C.J.S; references. — 35 Am. 
Jur. 2d. Food.§ 64, 
86A C.J.S. Food §§ 30 to 38, 


76-15-20. Injunction. 


In addition to-any other remedy under law, the board may <n to the district court for.an in- 
junction, and in proper case the district court may issue a temporary or permanent injunction or 
both, restraining any person from violating or continuing to violate. any of the provisions of the 
Produce Marketing Act [76-15-10.through 76-15-21 NMSA 1978] or any regulation promulgated by 
the board. In issuing an injunction on the application of the board, the court shall require no bond. 


History: 1953 Comp., § 45-17-43, enacted by Laws. ANNOTATIONS 


19638, ch, 82, § 11. 
Cross references: ¢ Fur injunctions, see Rule 1- 066 — » Am, Jur. 2d, A.L.R. and C.J.S. references. — 36A 


NMRA. C. JS, Food § 29. 


76-15-21. Individual action on bond. 


In the absence of written agreement between the parties, setting a shorter time, no‘action by an 
owner or grower for payment from any broker or other person for any load or lot of produce shall 
be commenced prior to sixty days from the time of shipment. After sixty days from the date of ship- 
ment such action can be maintained against the broker and his bond unless the broker has ample 
justification to show why the en agMLoN have not been made. 


History: 1953 sci 5 45-17-44, enacted moti Laws 
1963, ch, 82,§ 12. > 


76-15-22. Repealed. | obra 

Repeals, — Laws 2013, ch. 207, § 1 repealed 76-15-22 For provisions of former section, see the 2012 NMSA 1978 
NMSA 1978, as enacted by Laws 1963, ch. 82,.§ 13, relat- on NMOneSource.com. 
ing to relationship to other laws, effective, June 14, 2013, 
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76-16-1 AGRICULTURE 76-16-1 


ARTICLE 16 


Pecans 
Sec. Sec... 
76-16-1. Definitions. 76-16-5. Standard for unshelled pecans. 
76-16-2. Declaration. 76-16-6. Pecans not in conformity with act. 
76-16-3. Enforcement; rules and regulations; effect; 76-16-7. Seizure. — 
agents and employees; payment. » 76-16-8, Prosecution. 
6-9. Penalty for violation. 


76-16-4. Inspection and police powers. 76-16-9. 


76-16-1. [Definitions. | 


In this act [76-16-1 through 76-16-9 NMSA 1978], unless the context otherwise requires: ~ 

"container" means any sack, box, barrel, carton or other receptacle used for packing, shipping or 
selling unshelled pecans; 

"subcontainer" means any container when being used within another container; 

"pack" and "packed" means the regular placing or arrangement of all or parts of the unshelled 
pecans in any container or subcontainer; 

"deceptive pack" means any container or subcontainer which aati in the outer lage or any ex- 
posed surface, unshelled pecans which are in quality, size, condition or in any other respect so su- 
perior to those in the interior of the container or subcontainer, or the unexposed portion, as to ma- 
terially misrepresent the contents; such pack is deceptive even though the pecans in the container 
are virtually uniform in size, when the outer or exposed surface is composed of pecans whose size 
is not an accurate representation of,the variation of size of the pecans in the entire container; 

"mislabel" means the placing or presence of any false or misleading statement, design or device, 
upon any container, or upon the label or lining of any such container or subcontainer containing 
unshelled pecans, or upon any placard used in connection therewith and having reference to such 
pecans; a statement, design or device is false or misleading, when the pecans, or container to which 
it apparently or actually refers, does not conform in every respect to such statement; 

"bulk lot" or "bulk load" of any unshelled pecans, means any group of specimens of the same 
which are not in a container and which is set apart or is separate from any other group or groups; 

"placard" means any sign, label or designation other than an oral designation used i in connection 
with any unshelled pecans as a description or identification thereof; 

"deceptive arrangement" or "deceptive display” of unshelled pecans means bulk load or lots ar- 
rangement or display thereof which has in the exposed surface unshelled pecans which are so 
superior in quality, size [or] condition, or in any other respect so superior to those which are con- 
cealed, or the unexposed portion, as to materially misrepresent any part of the bulk load or lot; 

"mature," except when otherwise specifically defined, means having reached that stage of ripe- 
ness which will insure the proper completion of the ripening process after the removal of the prod- 
uct from the tree on which it grew; . 

"well cured" means that the kernel separates freely from the shell and from the as partitions 
inside the shell, and the kernel is not tough or leathery; 

"free from rancidity" means that the kernel is not noticeably rancid to the taste; 

"free from molds" means that there is no mold on or inside the kernel; 

"free from worm injury" means that there are no worms, web or frass inside the shell; 

"free from decay" means that the kernel is not putrid or decomposed; 

"excessive shriveling" means any combination of shriveling and lack of development which 
leaves the meat of the nut decidedly shrunken and unpalatable; 

"unshelled pecans" means the food product of the pecan tree when the kernel or edible portion 
has not been separated from the shell; 

"germinated kernels" means that the kernels have commenced to grow or seen Ento a plant ¢ or 
have started to sprout from the shell. 


History: Laws 1939, ch. 215, § 1; 1941 Comp., § 48- Bracketed material. — The bracketed material was 
1901; 1953 Comp., § 45-18-1. inserted by the compiler and’is not partiof the law. 
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76-16-2 PECANS 76-16-4 


Cross references. — For enforcement of statutes re- ANNOTATIONS 
lating to agriculture and horticulture by regents of New 
Mexico state university, see 21-8-8 NMSA 1978. ° Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 


stitutionality of statutes relating to grading, packing or 
branding of farm products, 73 A.L.R. 1445. 


76-16-2. Declaration. 


The purpose of this act [76-16-1 through 76-16-9 NMSA 1978] is to promote the development 
of the New Mexico pecan industry; to prevent deception in the packing, marking, shipping or sale 
of unshelled pecans which are packed, marketed, sold or shipped from this state to other states, 
or imported from other states into this state, or which are sold in this state in packages or bulk, 
and to set up and establish standards therefor, and protect from disease and injurious insects the 
pecan orchards of the state. 


History: Laws 1939, ch. 215, § 2; 1941 Comp., § 48- ANNOTATIONS 


1902; 1953 C +, § 45-18-2. 
en pay Am. Jur. 2d, A.L.R. and C.J.S. references. — 36A 
C.J.S. Food § 9. 


76-16-3. [Enforcement; rules and regulations; effect; agents and 
employees; payment. | 


The regents of the college of agriculture and mechanic arts of the state of New Mexico [New 
Mexico state university], are charged with the enforcement of this act [76-16-1 through 76-16-9 
NMSA 1978], and such regents are authorized and empowered to promulgate, publish and enforce 
such reasonable rules and regulations not in conflict herewith, as they may deem necessary to 
carry out the provisions of this act, and such rules and regulations shall have the force and effect 
of law and [the regents] shall appoint such agents and employees and fix the salary thereof as 
may be necessary for the enforcement hereof, and such salaries and expenses of such agents and 
employees in connection with the enforcement of this act, shall be a proper charge against the’ap- 
propriations for the college of agriculture and mechanic arts [New Mexico state university]. 


History: Laws 1939, ch. 215, § 3; 1941 Comp., § 48- university by N.M. Const., art. XII, § 11, repealed and re- 
1903; 1953 Comp., § 45-18-3. enacted November 8, 1960, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 


The name of the New Mexico college of agriculture Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
and mechanic arts was changed to New Mexico state Jur. 2d Food § 5 


36A C.J.S. Food § 4. 


76-16-4. [Inspection and police powers. | 


Such regents, their agents and employees shall have power to enter and inspect every place or 
vehicle within the state where pecans are produced, received, packed, delivered, loaded, shipped, 
offered for sale or sold, whether for intrastate or interstate shipment, and to inspect such places 
and all unshelled pecans and containers of unshelled pecans therein. Each such agent and em- 
ployee, shall have the same powers with respect to the performance of the duties imposed by this 
act [76-16-1 through 76-16-9 NMSA 1978] as are possessed by peace officers, and shall have the 
right, while exercising such police powers, to seize or hold as evidence such part of any pack, load, 
lot, consignment or shipment of unshelled pecans packed, delivered for shipment, loaded, shipped 
or being transported, offered for sale or sold, in violation of this act, as may in his judgment be 
necessary to secure the conviction of any person whom he knows, or has good reason to believe, is 
violating any of the provisions thereof. 


History: Laws 1939, ch. 215, § 4; 1941 Comp., § 48- Bracketed material. — The bracketed material was 
1904; 1953 Comp., § 45-18-4. inserted by the compiler and is not part of the law. 
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76-16-5 AGRICULTURE 76-16-7 


ANNOTATIONS For article, 'An Administrative Procedure Act For New 
: ; : aoe waht Mexico," see’ 8 Nat. Resources J. 114 (1968). 
Law reviews. — For article, "Constitutional Limita- Am, Jur. 2d, A.L:R. and C.J.S. references, — 35 rer 
tions on the Exercise of Judicial Functions by Administra- Jur, 2d Food § 13, 


tive Agencies," see 7 Nat. Resources J. 599 (1967). . 36A C.J.S, Food § 12, 


76-16-5. Standard for unshelled pecans. 


A. Unshelled pecans shall be free from blanks and from damage such as germinated kernels, 
and free from foreign materials. The kernels of unshelled pecans must be mature, well cured, free 
from rancidity, molds, worm injury and excessive shriveling, so that the meat is [not] leathery, | 
tough, unpalatable or decidedly shrunken and must equal not less than forty-five percent of the 
total weight of kernel and shell. Not more than ten percent by count of the unshelled pecans in any 
one container or bulk lot may be below these requirements. Pecans showing the presence of insect 
pests shall not be tolerated. 

B. All containers of unshelled pecans shall bear upon them in plain sight and in plain letters, 
not less than one and one-half inches in height on the outside thereof, the name of the state or of 
the foreign country where the pecans were produced: 


History: Laws 1939, ch. 215, § 5; 1941 Comp., §.48-. Bracketed material. — The bracketed material was 
1905; 1953 Comp., § 45-18-5. inserted by the compiler and i is not part of the law. 


76-16-6. Pecans not in conformity with act. | 


A. » It shall be unlawful to pack or cause to:be packed, esl]; offer for sale, deliver for chi aenY 
load, ship or transport for shipment, whether packed, shipped or sold or offered for sale in domes- 
tic, interstate, intrastate or foreign commerce any unshelled pecans within the meaning of this act 
[76-16-1 through 76-16-9 NMSA 1978] which do not conform with the requirements of this act: It 
shall also be unlawful to prepare, deliver for shipment, load, ship, transport; offer for sale or sell a 
deceptive peck, bulk lot, bulk load, arrangement or display of unshelled pecans within the mean- 
ing of this act, or to mislabel.any container, subcontainer or display of:such unshelled pecans. 

B. Nothing in this act shall be construed to conflict with any other law of the state of New 
Mexico or of the United States of America or regulations regarding net weight or other erent 
on containers or subcontainers. 


History: Laws 1939, ch. 215, § 6; 1941 Comp., § 48- 
1906; 1953 Comp., § 45-18-6. 


76-16-7. Seizure. 


A. Any unshelled pecans packed, stored or delivered for shipment, loaded, shipped or being 
transported or sold in violation of any of the provisions of this act’ [76-16-1 through 76-16-9 NMSA 
1978], and their containers, are public nuisances, and shall not be moved from the place where 
they may be, except) under the specific direction of a proper enforcing officer. If, after notice of 
such violation is given to the packer or owner of such unshelled pecans, such packer or owner re-; 
fuses, or fails within twenty-four hours, to recondition or re-mark the same so as to comply. with 
all the requirements of this act, such pecans:and their containers may be seized by such agent or 
employee and by the order of the district judge of the county within which the same may be, shall 
be condemned and destroyed, or released upon such conditions as the.court, in its discretion, may 
impose to insure that they will not:be packed; delivered for shipment, shipped, transported or sold 
in violation of this act. 

B. No provision of this act shall be construed to tats the shelling of any pecans within this 
state, or to prevent a grower of pecans in this state, from selling or delivering the same unpacked 
and unmarked, asa part of his crop in bulk, to a sheller or packer of pecans for shelling, grading, 


1170 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-16-8 COTTON DISTRICTS 76-17-9 


packing or storage within this state. Any such agent or employee may require from the owner-or 
shipper of unshelled pecans such written or other proof as may be reasonably necessary that such 
pecans will be used only as permitted by this section and shall hold such pecans until satisfactory 
proof is given that the same will be so used. 


History: Laws 1939, ch. 215, § 7; 1941 Comp., § 48- Cross references. — For public nuisances in general, 
1907; 1953 Comp., § 45-18-7. and abatement of same, see 30-8-1 and 30-8-8 NMSA 1978, 


76- 16- 8. Prosecution. 


The district ‘attorney of any judicial district’in which’a violation of this act [76-16-1 through 76- 
16-9 NMSA 1978] occurs shall, upon request of any enforcing officer or other interested person, 
prosecute such violation. 


History: Laws 1939, ch. 215, § 8; 1941 Comp., § 48- 
1908; 1953 Comp., § 45-18-8. 


76-16-9. Penalty for violation. | 


4 


‘Any person 'who violates any provision of this act [76-16-1 through 76-16-9 NMSA 1978] or law- 
ful rule or regulation made pursuant hereto, shall be guilty of amisdemeanor and upon conviction 
shall be fined not more than five aon dollars [($500)] ] or be imprisoned not more than one year, 
or both. 


History: Laws 1939, ch. 215, § 9; 1941-Comp., § 48- ANNOTATIONS 


1909; 1953 Comp., § 45-18-9. + 
Pecrketad material. — The bracketed material was. Am. Jur. 2d, A.L.R. and C.J.S. references, — 35 Am. 
Jur. 2d Food § 64." ’ 


inserted by the compiler and is not part of the law. 


Severability. — Laws 1939, ch. 215, § 10, provided for _ 836A CJS, Food §§ 30 to 38. 
the severability of the act if any provision thereof is held 3 
invalid. 
ARTICLE 17 
Peanuts 


(Repealed by Laws 1997, ch. 97, § 1.) 


4s 


76-17-1 to 76-17-9. Repealed. — | ) 


Repeals. — Laws 1997, ch. 97, § 1 repealed 76-17-1 to provisions of former sections, see the the 1996 NMSA on 
76-17-9 NMSA 1978, as enacted by Laws 1963, ch. 167, § NMOneSource.com.: -* 
1 to 8, relating to peanuts, effective June 20,1997. For tov! x 


ARTICLE 18 
Cotton Districts 


Sec. Sec. 
76-18-1. Short title. 76-18-6. Expenses; fees; disbursements. 
76-18-2. Purpose of act. 76-18-7. Limitation of liability. 
76-18-3. Definitions. 76-18-8. Penalty, 
76-18-4. Duties of director. 76-18-9... Injunction. 
76-18-5, Districts; organization. 
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76-18-1 ‘AGRICULTURE ~~ 76-18-4 


This act [76-18-1 through 76-18-9 NMSA 1978] may be cited as the "Cotton District Act". 


History: 1953 Comp., § 45-24-1, enacted by Laws 
1965, ch. 107, § 1. 


76-18-2. Purpose of act. 


The purpose of the Cotton District Act is to promote the cotton industry in the state by prevent- 
ing fraud and deception in ginning and, marketing, eliminating or reducing economic waste in ~ 
marketing and developing markets. 


History: 1953 Comp., § 45-24-2, enacted by Laws 
1965, ch. 107, § 2. 


76-18-3. Definitions. 


As used in the Cotton District Act: 

A. . "cotton" means all varieties.or strains of upland cotton, except American-Egyptian varieties 
when nat mixed 4 in harvesting or.ginning; . 

B. "grower" means, any person engaged in raising cotton for market; 

C. "district" means a cotton district organized under the Cotton District Act for the growing 
and marketing of a single variety of cotton; 

D. "order" means any order regulating the marketing or growing of cotton issued under the 
Cotton District Act; and ; 

E. "director" means the director of the state department of agriculture. 


History: 1953 Comp., § 45-24-3, enacted by Laws 
1965, ch. 107, § 3. 


76-18-4. Duties of director. 


Under supervision and control of the board of regents of New Mexico state university, the direc- 
tor shall: 

A. administer and enforce the Cotton District Act, and he may delegate all, or any portion, of 
his powers to any assistant directors; 

B. appoint, with the consent of each district board of directors, an assistant director for each 
district, who shall reside in the district and perform duties assigned by the director and the the 
trict board; and 

C, issue orders applicable to any district whenever the orders are Pecommended ul RA 
by the district board of directors, and after notice and an opportunity for public hearing by all per- 
sons directly affected by the order. Notice of the hearing shall be given by publication in a news- 
paper of general circulation within the district at Lea five days prior to the hearing. Any order 
becomes effective upon issuance. | 


History: 1953 Comp., § 45-24-4, enacted by Laws For article, "An Administrative Procedure Act For New 
1965, ch. 107, § 4. “Mexico," see 8 Nat. Resources J. 114 (1968). 
Cross references. — For publication of legal notice, Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.J.S. 
see 14-11-1 NMSA 1978 et seq. Agriculture § 20. 
ANNOTATIONS _ 
Law reviews. — For article, "Constitutional Limita- 


tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1967). 
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76-18-5 COTTON DISTRICTS 76-18-7 


76-18-5. Districts; organization. 


A. Whenever twenty-five or more growers within any given area petition the director to cre- 
ate a district within the area described in the petition, he shall call an election to be held within 
the area. The call for election shall be posted in five public places within the proposed district and 
published once in a newspaper of general circulation in each county lying within; or partly within, 
the proposed district not less than five days prior to the date of the election. At the election, each 
grower in the proposed district who has up to ten acres of cotton shall have one vote, and he shall 
have one additional vote for each additional ten acres or major fraction. If sixty percent of the 
votes cast in the election favor the creation, the district is created. 

B. Within thirty days after creation, the director shall call a meeting of growers of the district 
to perfect the district organization and to select a district board of directors. The district board 
shall consist of at least five, but not more than nine, members) as determined by the growers at 
their first meeting. . 

C. Each district is a corporate ihiat with power to sue and be sued and to pass bylaws for gov- 
erning the organization. 

D. Districts may be abolished after a period of two years in the same manner as provided for 
their creation. 


History: 1953 Comp., § 45-24-5, enacted by Laws Cross references. — For publication of legal notice, 
1965, ch. 107, § 5. see 14-11-1 NMSA 1978 et seq. 


76-18-6. Expenses; fees; disbursements. 


A. In order to defray necessary expenses he incurs in the formulation, issuance, administra- 
tion and enforcement of any orders in a district, and advertising and sales promotion costs for the 
district, the director shall prepare a budget for these expenses, but the total budget shall not ex- 
ceed an amount equal to one dollar ($1.00) for each bale of cotton grown in the district. He shall is- 
sue an order including provision for collection of necessary fees to cover the amount of the budget, 
together with conditions for payment. Each grower, ginner or shipper of cotton within the district 
shall pay fees to the director for the time and in the manner prescribed by the order. 

B. Any money collected by the director shall be deposited in the "cotton district: fund" in a 
federal depository and disbursed by the district board of directors concerned for actual salaries 
and expenses incurred under the Cotton District Act. Any money remaining in the fund'may be 
refunded at the close of any marketing season upon.a pro rata basis to all persons from whom it 
was collected, or it may be held over for the following year's expenses. 

C. Any fee assessed under this section constitutes a personal debt of the person assessed and is 
subject to collection by the director in a civil action. 


History: 1953. Comp., § 45-24-6, enacted “7 Laws 
1965, ch. 107, § 6. 


76-18-7. Limitation of liability. 


The director and members and employees of a district board of directors are not responsible for 
errors in judgment, mistakes or other acts of commission or omission except for their own indi- 
vidual acts of dishonesty or crime. 


History: 1953 Comp., § 45-24-7, enacted by Laws ANNOTATIONS 


ise te og a Am. Jur. 2d, A.L.R. and C.J.S. references, — 3 0.J.S. 
Agriculture § 24. 
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76-18-8 


76-18-8. Penalty. 


AGRICULTURE 


76-19-4 


Any person who violates any provision. of the Cotton District Act or any order of the director is- 


sued under the act is guilty of a misdemeanor. 


History: 1953 Comp., § 45-24-8, enacted by Laws 
1965, ch. 107, § 8. 


76-18-9. Injunction. 


ANNOTATIONS 
-Am, Jur. 2d, A.L.R. and C.J.S. phic! — 35 Am. 


Jur, 2d Food §§ 74 to 82. 


36A CuJ.S, Food §§ 39 to 49. 


The director may bring an action in the district court to enjoin the violation of any provision of 
the Cotton District Act or order of the director issued under the act. 


History: 1953 Comp., § 45-24-9, enacted by Laws 
1965, ch. 107, § 9. 

Cross references. — For injunctions, see Rule 1-066 
NMRA. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — B6A 
C.J.S. Food § 29. 


ARTICLE 19 


Commercial Feeds 


Sec. 

76-19-1. Repealed. 

76-19-2. Repealed. 

76-19-3, Repealed. 

76-19-4, Repealed. 

76-19-5. Repealed. a 
76-19-6. Repealed. 

76-19-7. Repealed. 


76-19-1. Repealed. 
Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-1 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 1, relat- 


ing to the short title of the Commercial Feed Law, effective 
July 1, 2018. For provisions of former section, see the 2012 


76-19-2. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-2 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 2, re- 
lating to the enforcing official, effective July 1, 2013. For 


76-19-83. Repealed. 
Repeals, — Laws 2013, ch. 23, § 18 repealed 76-19-3 


NMSA 1978, as enacted by Laws 1961, ch. 151, § 3, re-’ 


lating to definitions, effective July 1, 2018. For provisions 


76-19-4. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-4 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 4, relat- 
ing to registration, effective July 1, 2013. For provisions 


Sec. 

76-19-8. Repealed. 
76-19-9., Repealed. 
76-19-10. Repealed. 
76-19-11. Repealed. 


76-19-12. Repealed. 


76-19-13. Repealed. 
76-19-14. Repealed. 


NMSA 1978 on NMOneSource.com,. For comparable provi- 
sions, see the New Mexico Commercial Feed Act, 76-19A-1 
NMSA 1978 et seq. , 


provisions of former section, see the 2012 Sapte, coven on 
NMOneSource.com. 


of former section, see the 2012 NMSA 1978 on NMOne- 
Source.com. For comparable provisions, see the New Mex- 
ico Commercial Feed Act, 76-19A-1 NMSA 1978 et seq. 


of former section, see the 2012 NMSA 1978 on NMOne- 
Source.com. For comparable provisions, see the New Mex- 
ico Commercial Feed Act, 76-19A-1 NMSA 1978 et seq. 
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76-19-5 


76-19-5. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-5 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 5, re- 
lating to labeling, effective July 1, 2013. For provisions 


76-19-6. Repealed. 


Repeals. — Laws 2018, ch. 23, § 18 repealed 76-19-6 
NMSA 1978, as enacted by Laws 1973, ch. 102, § 6, relat- 
ing to inspection fees, effective July 1, 2013. For provisions 


76-19-7. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-7 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 7, relat- 
ing to adulteration, effective July 1, 2013. For provisions 


76-19-8. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-8 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 8, relat- 
ing to misbranding, effective July 1, 2013. For provisions 


76-19-9. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-9 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 9, re- 
lating to inspection, sampling and analysis, effective 
July 1, 2013. For provisions of former section, see the 2012 


76-19-10. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19- 
10 NMSA 1978,.as enacted by Laws 1961, ch. 151, § 10, 
relating to rules and regulations, effective July 1, 2013. 
For provisions of former section, see the 2012 NMSA 1978 


76-19-11. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-11 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 11, relat- 
ing to detained commercial feeds, effective July 1, 2013. 
For provisions of former section, see the 2012 NMSA 1978 


76-19-12. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-12 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 12, re- 
lating to penalties, effective July 1, 2013. For provisions 


76-19-13. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-13 
NMSA 1978, as enacted by Laws 1973,ch. 102, § 13, re- 
lating to cooperation with other entities, effective July 1, 


COMMERCIAL FEEDS 


76-19-13 


of former section, see the 2012 NMSA 1978 on NMOne- 
Source.com. For comparable provisions, see the New Mex- 
ico Commercial Feed Act, 76-19A-1 NMSA 1978 et seq. 


_of former section, see the 2012 NMSA 1978 on NMOne- 


Source.com, For comparable provisions, see the New Mex- 
ico Commercial Feed Act, 76-19A-1 NMSA 1978 et seq. 


of former section, see the 2012 NMSA 1978 on NMOne- 
Source.com. For comparable provisions, see the New Mex- 
ico Commercial Feed Act, 76-19A-1 NMSA 1978 et seq. 


of former section, see the 2012 NMSA 1978 on NMOne- 
Source.com. For comparable provisions, see the New Mex- 
ico Commercial Feed Act, 76-19A-1 NMSA 1978 et seq. 


NMSA 1978 on NMOneSource.com, For comparable provi- 
sions, see the New Mexico Commercial Feed Act, 76-19A-1 
NMSA 1978 et seq. 


on NMOneSource.com. For comparable provisions, see the 


‘New Mexico Commercial Feed Act; 76-19A-1 NMSA 1978 


2013. For provisions of former section, see the 2012 NMSA 
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et seq. , 


on NMOneSource.com. For comparable provisions, see the 
New Mexico Commercial Feed Act, 76-19A-1 NMSA 1978 
et seq. 


of former section, see the 2012 NMSA 1978 on NMOne- 
Source.com..For comparable provisions, see the New Mex- 
ico Commercial Feed Act, '76-19A-1 NMSA 1978 et seq. 


1978 on NMOneSource.com. For comparable provisions, 
see the New Mexico Commercial Feed Act, 76-19A-1 
NMSA 1978 et seq. 
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76-19-14. Repealed. 


Repeals. — Laws 2013, ch. 23, § 18 repealed 76-19-14 of former section, see the 2012 NMSA 1978 on NMOne- 
NMSA 1978, as enacted by Laws 1961, ch. 151, § 13, relat- Source.com. For comparable provisions, see the New Mex- 
ing to publications, effective July 1, 2018. For provisions ico Commercial Feed Act, 76-19A-1, NMSA 1978 et seq. 

ARTICLE 19A | c 
e 
Commercial Feed 
Sec. Sec. 
76-19A-1. Short title. 76-19A-11. Inspection, sampling and analysis. 
76-19A-2. Definitions. 76-19A-12. Inspection fees; reports; cancellation of reg- 
76-19A-3. Board and department powers and duties. _ istrations. 
76-19A-4,. Applicability. yy 76-19A-13. Detained commercial feed. ' 
76-19A-5, Exemptions, 76-19A-14, Injunctions; appeals of decisions of the de- 
76-19A-6, Prohibited acts.. » partment. 
76-19A-7. Misbranding. 76-19A-15, Penalties. 
76-19A-8. Adulteration. 76-19A-16. Cooperation with other entities. 
76-19A-9,. Labeling. 76-19A-17, Annual reports. 


76-19A-10. Registration of commercial feed. 
76-19A-10.1. Spay and neuter program fee. (Repealed 
effective July 1, 2026.) 


76-19A-1. Short title. 
Chapter 76, Article 19A NMSA 1978 may be cited as the "New Mexico Commercial Feed Act". 


History: Laws 2013, ch. 23, § 1; 2020, ch. 69, § 4. The 2020 amendment, effective July 1, 2020, changed 
"This act" to "Chapter 76, Article 194 NMSA 1978". 


76-19A-2. Definitions. 


As used in the New Mexico Commercial Feed Act: 

A... "board" means the board of regents of New Mexico state. university; 

B.’ "brand name" means any word, name, symbol or device, or any combination of mera, names; 
symbols or devices, that identifies a commercial feed and distinguishes it from that of other com- 
mercial feeds; 

C. "commercial feed" means one or more feed ingredients that are not otherwise exempt from 
the provisions of the New Mexico Commercial Feed Act that are manufactured into an animal feed 
or used as a feed ingredient in the manufacture of another commercial feed; 

D. "contract feeder" means a person who is an independent contractor and who feeds. commer- 
cial feed to animals pursuant to a contract whereby the commercial feed is supplied, furnished or 
otherwise provided to the person and whereby the person's remuneration is determined all or in 
part by feed consumption, mortality, profits or amount or quality of product; 

EK. "customer-formula feed" means a commercial feed that consists of.a mixture of feed in- 
gredients, each batch of which is manufactured according to ea specific instructions of the final 
purchaser; 

F. "department" means the New Mexico department of abi oily 00 

G. "distribute" means to offer for sale, exchange or barter or to sell, edhe. 25 or barter com- 
mercial feed; 

H. "distributor" means a person who distributes commercial feed; 

I. "drug" means an article intended for use in the. diagnosis, cure, mitigation, pantment or 
prevention of disease in animals other than humans and an article other than tom ak — 
intended to affect the structure or any function of the animal body; 

J. "feed ingredient" means any of the constituent materials that make up a io ao ty feed: 

K. "label" means a display of written, printed or graphic matter upon or affixed to the con- 
tainer in which a commercial feed is distributed or on the invoice or delivery slip with which a 
commercial feed is distributed; 
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L. "labeling" means all labels and other written, printed or graphic matter on a commercial 
feed or any of its containers or wrappers accompanying that commercial feed; 

M. "manufacture" means to grind, mix or blend or further process a commercial feed for distri- 
bution; . 

N. "mineral feed" means a commercial feed intended to supply sition ae mineral elements or 
shorgurke nutrients; 

O. "official sample" means a sample of commercial feed taken by the dSpdremadne! 

P. “pet food" means commercial feed prepared and distributed for‘consumption by dogs or cats; 

Q. "product name" means the name of a commercial feed that identifies it as to kind, class or 
specific use and distinguishes it from all other products bearing the same brand name; 

R. "quantity statement" means the net weight, net volume or count of commercial feed; 

‘S. "registrant" means the person who registers commercial feed with the department; 

T. "specialty pet food" means commercial feed prepared and distributed for consumption by 
domesticated animals other than dogs and cats that are normally maintained in a cage or tank, in- 
cluding gerbils, hamsters, canaries, psittacine birds, mynahs, finches, ed pags fish, goldfish, snakes 
and turtles; and 

‘U. "ton" means a net abe of two thousand pounds avoirdupois. 


History: Laws 2013, ch. 28, § 2. Effective dates. — Laws 2013, ch, 23, § 19 made the 
New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-3. Board and department powers and duties. 


A, The New Mexico Commercial Feed Act shall be administered by the department under the 
direction of the board. The boas shall adopt and Oe ES rules to carry out the provisions of 
that act. 

B. In promulgating rAlkets as appropriate to the conditions that exist in New Mexico, the board 
shall consider current good manufacturing practices and definitions of feed ingredients and com- 
mercial feed terms recognized by the commercial feed industry and the federal government. 


History: Laws 2018, ch. 23, § 8. Effective dates: — Laws 2018, ch. 23, § 19 made the 
es: il New Mexico Commercial Feed Act effective July 1, 2018. 


76-19A-4. Applicability. 


The New Mexico Commercial Feed Act applies to mineral feed, pet food and NS pet food as 
well as other commercial feed. That act applies to contract feeders as well as distributors. 


History: Laws 2013, ch. 23, § 4. Effective dates. — Laws 2018, ch. 23, § 19 made the 
New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-5. Exemptions. 


‘The following are exempt from the provisions of the New Mexico Commercial Feed Act: 

A. commodities such as hay, straw, stover, silage, cobs, husks, hulls and individual chemical 
compounds or substances that'are not intermixed with other materials for animal feed and are not 
adulterated as lib fen in Section 8 [76-19A-8 NMSA 1978] of the New Mexico Commercial Feed 
Act;;and 

B. unmixed'whole seeds and physically altered entire unmixed seeds, when they are not chem- 
ically changed and are not adulterated as’ A bageeggitt in Section 8 of the New Mexico Commercial 
Feed Act. 


History: Laws 2018, ch. 28,§5. 12 Effective dates. — Laws 2013, ch. 28, § 19 made the 
ld New Mexico Commercial Feed Act effective July 1, 2013. 
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76-19A-6. Prohibited acts. 


A person shall not: 

A. manufacture or distribute commercial feed that is adulterated or mlebranded: 

B....adulterate or misbrand,commercial feed; 

C. distribute otherwise exempt agricultural commodities or products that are adulterated as 
provided in Section 8 [76-19A-8 NMSA 1978] of the New Mexico Commercial Feed Act; 

D. . fail to register commercial feed in accordance with the New Mexico,Commercial Feed Act; 

E. fail to pay inspection fees and file reports as required by the New. Mexico Commercial Feed Act; 

F._ sell, distribute or dispose of commercial feed in violation ofa withdrawal from distribution 
order issued by. the department or otherwise violate a withdrawal from distribution order; 

G. impede, hinder.or otherwise prevent or attempt to prevent an agent of the department from 
performing the agent's duty in accordance with the New Mexico Commercial Feed Act; or 

H. . reuse bags and totes for commercial feed unless they are cleaned as prescribed by the board. 


History: Laws 2018, ch. 23, § 6. Effective dates. ~ Laws 2018, ch. 23, § 19 made the 
New Mexico Commercial! Feed Act effective July 1, 2013. 


76-19A-7. Misbranding. 


A commercial feed shall be deemed to be misbranded if: 

A. its labeling is false or misleading in any particular; 

B. itis distributed under the name of another commercial feed; 

C. . it.is not labeled as required in Section 9 [76-19A-9 NMSA 1978] of the New Mexico Com- 
mercial Feed Act; 

D. it purports to be a commercial feed or it purports to contain a feed ingredient and the com- 
mercial feed or feed ingredient does not conform to the definition of the commercial feed or feed 
ingredient, if any, prescribed by board rule; or 

E. any word, statement or other information that is : required by the New Mexico Commercial 
Feed Act or rules adopted in accordance with that act to appear on the label or labeling is not 
prominently placed on the label with such conspicuousness, as compared’ with other words, state- 
ments, designs or devices in the labeling, and in such terms as to render it likely to be read and 
understood by the ordinary person under customary conditions of purchase and use. 


History: Laws 2013, ch. 23, § 7. Effective dates, — Laws 2013, ch. 23, § 19 made the 
New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-8. Adulteration. 


A commercial feed is adulterated if: 

A. it bears or contains any poisonous or deleterious substance that may render it injurious 
to health; provided, however, that if the poisonous or deleterious substance is not an added sub- 
stance, the commercial feed shall not be considered adulterated pursuant to this subsection if 
the quantity of the poisonous or deleterious substance in the commercial feed does not ordinarily 
render it injurious to health; 

B... it bears or contains any added poisonous, lite ean or nonnutritive substance that i is un- 
safe as prescribed by the board; 

C. itis or it bears or contains any food nadine that is eneatst as prescribed by board rule;. _ 

D.. it is a raw agricultural commodity and it bears or contains.a pesticide chemical that is un- 
safe as provided in board rule; provided that where a,pesticide chemical has been used, in or on a 
raw agricultural commodity in conformity with an exemption granted or a tolerance prescribed by 
the board and such raw agricultural commodity has been subjected to processing such as canning, 
cooking, freezing, dehydrating or milling, the residue of the pesticide chemical remaining in or on 
such processed commercial feed shall not be deemed unsafe if the residue in or on the raw agricul- 
tural commodity has been removed to the extent possible in good manufacturing practice and the 
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concentration of the residue in the processed feed is not greater than the tolerance prescribed for the 
raw agricultural commodity unless the feeding of such processed feed will result or is likely to result 
in a pesticide residue in the edible product of the animal that is unsafe as prescribed by the board; 

E. itis or it bears or contains any color additive that is unsafe as prescribed by the board; 

F. itis or it bears or contains any new animal drug that is unsafe as prescribed by the board; 

G. it consists, in whole or in part, of any filthy, putrid or decomposed substance or it is other- 
wise unfit for-animal feed; 

H. it has been prepared, packed or held under unsanitary conditions under which it may have 
become contaminated with filth or been rendered injurious to animal health; ’ 

I. itis, in whole or in part, the product of a diseased animal or of an animal that has died oth- 
erwise than by slaughter that is unsafe as prescribed by the board; : 

J. its container is composed, in whole or in part, of any poisonous or deleterious substance that 
may render the contents injurious to animal health; 

K. it has been intentionally subjected to radiation except as prescribed by the board; 

L. any valuable constituent has been, in whole or in part, omitted or abstracted from the com- 
mercial feed or any less valuable substance substittited for the Valuable constituent; 

M. its composition or quality falls below or differs from that it is purported or is represented to 
possess by its labeling; 

N. it contains a drug and the methods used in or the facilities or controls inion for the drug's 
manufacture, processing or packaging do not conform to current good manufacturing practice 
rules promulgated by the board to assure that the drug meets the requirement of the New Mexico 
Commercial Feed Act as to safety and has the identity and strength and meets the quality and 
purity characteristics that it purports or is represented to possess; or 

O. it contains viable weed seeds in amounts that exceed the limits established by the board.’ 


‘History: Laws 2013, ch. 23, § 8. Effective dates. — Laws 2018, ch. 28, § 19 made the 
New Mexico Commercial Feed Act effective July 1, 2018, 


76-19A-9. Labeling. 


A. Commercial feed, except customer-formula feed, shall be accompanied by a label bearing the 
following information: 

_(1) the quantity statement; 

- (2) the product name and the brand name, if any, under which the commercial feed is dis- 
tributed; 

(3) the guaranteed analysis, expressed on an "as is" basis, stated.in such terms as the 
board determines is required to advise the user, of the composition of the feed or to support claims 
made in the labeling; provided that in‘all cases the substances or elements shall be determinable 
by laboratory methods approved by the board; 

(4) the common or usual name of each ingredient used in the manufacture of the commer- 
cial feed; provided that the board may allow the use of a collective term for a group of ingredients 
that perform a similar function, or it may exempt such commercial feeds or any group of commer- 
cial feed from the requirement of an ingredient statement if the board finds that such statement is 
not required in the interest of consumers; 

(5). the name and principal mailing address of the manufacturer or distributor; 

(6) adequate directions for the use for commercial feed that contains drugs and for such 
other commercial feed that the board requires as necessary for safe and effective use; and 

(7) such precautionary statements as the board determines are necessary for the safe and 
effective use of the commercial feed. 

B.. Customer-formula feed shall be accompanied by a label, invoice, delivery slip or other ship- 
ping document that bears the following information: 

(1) the name and address of the manufacturer; 

(2) the name and address of the purchaser; 

(3) the date of delivery; ._ 
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(4). the product name and quantity statement of each commercial feed:and each other feed 
ingredient used in the mixture; 
(5) adequate directions for use for ciist:mendfotimislal feed that contains drugs and for such 
other customer-formula feed that the board requires as necessary for safe and effective use; 
(6) precautionary statements as required by the board; and : 
(7) if the customer-formula feed contains drugs: 
(a) the purpose of the drugs; and 
(b). ‘the established name of each active drug ingredient and the level ‘of — Atte 
used in the final mixture expressed in accordance with board igen 


History: Laws 2013, ch. 23, § 9. : Effective dates. — Laws 2013, ch. 23, § 19 made the ; 
New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-10. Registration of commercial feed. 


A. All commercial feed, except customer-formula feed, shall be registered with the department 
before being distributed in New Mexico. The application for registration shall be submitted on 
forms furnished by the department and accompanied by a label or other printed matter describ- 
ing the commercial feed and by a registration.fee of two dollars ($2.00). A copy of the approved 
registration shall be provided to the registrant,. A commercial feed registration, expires annually. 
on December 31, 

B. A distributor is not required to register a brand of commercial feed ‘ate is already regis- 
tered by another person pursuant to the New Mexico Commercial Feed Act. 

C... The department may refuse registration if the application does not comply with the provi- 
sions of the New Mexico Commercial Feed Act and may cancel a registration that is subsequently 
found not to be in compliance with the provisions of that act; provided, however, that a registration 
shall not be refused or canceled until the applicant or registrant has been given an opportunity to 
be heard before the board and to amend the application or to cure the problem in registration to 
comply with the requirements of the New Mexico Commercial Feed Act. 


History: Laws 2013, ch. 23, § 10. Effective dates. —.Laws 2013, ch. 23, § 19 made the 
New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-10.1. Spay and neuter program fee. (Repealed effective July 1, 
2026.) 


A. Except as provided in Subsection B of this section, in addition to the commercial feed reg- 
istration fee required pursuant to Section 76-19A-10 NMSA 1978, the department shall collect an 
annual fee on each pet food registered with the department as follows: 

(1) beginning January 1, 2021, fifty dollars ($50.00); 

(2) beginning January 1, 2022, seventy-five dollars ($75.00); and 

(3) on and after January 1, 2023, one hundred dollars ($100). 

B. The provisions of Subsection A of this section do not apply in cases of: 

(1) prescription diet pet food prescribed by a veterinarian; or 

(2) pet food manufactured by a person who demonstrates to the board, in a manner pre- 
scribed by the board, that the person's tax-year annual gross revenue from the distribution of pet 
food is no more than three million dollars ($3,000,000). 

C. The fee collected pursuant to Subsection A of this section shall be distributed as follows: 

(1) ninety-six percent of the fee shall be deposited with the state treasurer and credited to 
the statewide spay and neuter subaccount of the animal care and facility fund; and 

(2) four percent of the fee shall be distributed to the department to administer the New 
Mexico Commercial Feed Act. 


History: Laws 2020, ch. 69, § 5. Effective dates. — Laws 2020, ch. 69, § 7 made Laws 
Delayed repeals. — Laws 2020, ch. 69, § 6 repeals 2020, ch. 69, § 5 effective July 1, 2020. 
Laws 2020, ch. 69, § 5 effective July 1, 2026. 
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76-19A-11. Inspection, sampling and analysis. 


A. Except as provided in Subsection E of this section, to enforce the provisions of the New Mex- 
ico Commercial Feed Act, an employee or agent of the department may enter upon the premises 
and inspect any factory, warehouse or other establishment in New Mexico in which commercial 
feeds are manufactured, processed, packed or held for distribution or enter any vehicle being used 
to transport or hold commercial feed.. The employee or agent may inspect all pertinent equip- 
ment, finished and unfinished materials, containers and labeling in the establishment. Entry and 
inspection shall be during normal business hours and after written notice to the owner, operator 
or agent in charge. The employee or agent shall, present appropriate credentials to the owner, 
operator or agent in charge of the factory, warehouse or other establishment. Inspections shall be 
within reasonable limits and in a reasonable manner and may include the verification of only such 
records and production and control procedures as may be necessary to determine compliance with 
the provisions of the New Mexico Commercial Feed Act and rules promulgated in accordance with 
that act. A separate notice shall be given for each inspection, but a notice shall not be required for 
each entry made during the period covered by the inspection. Each inspection shall be commenced 
and completed with reasonable promptness. Upon completion of the inspection, the person in 
charge of the facility or vehicle shall be so notified. 

B. Before leaving the premises, the employee or agent of the department who is making the 
inspection shall give to the owner, operator or agent in charge a receipt for any official samples 
obtained during the inspection. 

C. If the owner of a factory, warehouse or other establishment, or the owner's agent, refuses 
to admit the employee or agent of the department to inspect in accordance with Subsection A of 
this section, the department may ask.the district court for a warrant directing such owner or the 
owner's agent to submit the premises described in the warrant to inspection. 

D. An employee or agent of the department may enter upon any public or private premises, 
including any vehicle of transport, during regular business hours to have access to and to obtain 
official samples and to examine records relating to distribution of commercial feeds. 

E. When an employee or agent of the department has reasonable cause to believe that any 
lot of commercial feed is being distributed in violation of any of the provisions of the New Mexico 
Commercial Feed Act or rules promulgated.in accordance with that act, the employee or agent may 
issue a withdrawal from distribution order as provided in Section 13 [76-19A-13 NMSA 1978] of 
the New Mexico Commercial Feed Act. 

F. Official sampling and analysis shall be conducted in accordance with methods approved by 
the board. . 

G. The results of all. analyses of official samples shall be forwarded by the department to the 
person named on the label and to the purchaser. When the inspection and analysis of an official 
sample indicates a commercial feed has been adulterated or misbranded, the owner or operator 
may request a portion of the official sample, and the department shall comply with the request 
within thirty days following receipt of the.analysis. 

H. In determining for administrative purposes whether a commercial feed is deficient in any 
component, the department shall be guided by the official sample obtained and analyzed as pro- 
vided in this section. 


History: Laws 2013, ch. 23, § 11. Effective dates. — Laws 2013, ch. 23, § 19 made the 
New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-12. Inspection fees; reports; cancellation of registrations. ° 


A. An inspection fee shall be paid to the board for all.commercial feeds distributed in New 
Mexico. The fee shall not exceed fifteen cents ($.15) per ton, or, for each brand of commercial feed 
distributed in individual packages of ten pounds or less, a distributor shall pay an annual inspec- 
tion fee not to exceed twenty-five dollars ($25.00) and shall not pay the tonnage fee on such pack- 
ages of the brand so registered. 


1181 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


76-19A-13 AGRICULTURE 76-19A-13 


B. Fees collected shall not exceed the costs of inspection, sampling and :analysis and other ex- 
penses necessary for the administration of the New Mexico Commercial Feed Act. Fees collected 
shall constitute a fund for the payment of the costs of Ete peceion sampling and analysis and other 
expenses necessary for the administration of that act. 

C. Except as otherwise’ provided in this section, a person who distributes Siete ali feed in 
New Mexico shall: 

(1) ‘file, not later than the last day of January, April, July and October of dad year, a 
quarterly statement setting forth the number of net tons of commercial feeds distributed in New 
Mexico during the preceding calendar quarter and, upon filing the statement, shall pay the inspec- 
tion fee. When more than one person is involved in the distribution of commercial feed, the person 
who distributes to the consumer is responsible for reporting the tonnage and paying the inspection’ 
fee unless the report and payment have been made by a prior distributor of the feed; and 

(2) keep such records as may be necessary or required by the board’ to indicate accu- 
rately the tonnage of commercial feeds distributed in New Mexico, and the board may examine 
those records'to verify statements of tonnage. If a quarterly report is not filed or if the inspec- 
tion fee is not paid within the thirty-day period after the end of a quarter, a penalty of twenty 
percent, or a sum of ten dollars ($10.00), whichever is greater, will be due in addition to the 
inspection fees, and the inspection fees and the penalty shall constitute a debt for Witch suit 
may be brought by the board. . 

D. Failure to make an accurate statement of tonnage or to pay the inspection ‘fee or comply 
with the provisions of the New Mexico Commercial Feed Act shall constitute rata ala cause for 
the cancellation of all registrations on file for the distributor. 


History: Laws 2018, ch. 23, § 12. Effective dates. — Laws 2013, ch. 28, § 19 made the 
New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-13. Detained commercial feed. 


A. When an employee or agent of the department has reasonable cause to believe'that any 
lot of commercial feed is being distributed in violation of any of the provisions of the New Mexico 
Commercial Feed Act or rules promulgated in accordance with that act, it may issue and enforce 
a written "withdrawal from distribution" order, warning the distributor not to dispose of the lot 
of commercial feed in any manner until written permission is given: by the sta ycaty 8 or the 
district court. 

B. The department shall release for distribution the lot of commercial feed that was withdrawn 
from distribution when the provisions of the New Mexico Commercial Feed Act have been com- 
plied with. If the department and the distributor agree that the lot of commercial feed is adulter- 
ated ‘or otherwise cannot comply with that act within thirty days, the department shall Seicedaie the 
lot of commercial feed for disposal in a manner approved by the department. 

C. Ifthe distributor has not complied with the provisions of the New Mexico Cominabeths Feed 
Act or rules promulgated in accordance with that act within thirty days or if the department has 
reasonable grounds to believe that the lot of commercial feed will be distributed in’ violation of 
the withdrawal from distribution order, the department shall begin condemnation and seizure 
proceedings against the lot of commercial feed. The department may file a complaint for seizure in 
the district court in the judicial district in which the commercial feed is located.’ 

D. If, after hearing, the court finds that the commercial feed violates the provisions of the New 
Mexico Commercial Feed Act or rules promulgated in accordance with that act and orders the com- 
mercial feed to be condemned, the department shall ensure that itis disposed of in‘an appropriate 
manner. The court may allow the distributor to process or re-label the commercial bob to bring it 
into compliance with the New Mexico Commercial Feed Act. 


Wi 


History: Laws 2013, ch. 23,§13. °° Effective dates. —- Laws 2013, ch. 23, § 19 made the 
New Mexico Commercial Feed Actieffective July 1, 2013. 
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76-19A-14. Injunctions; appeals of decisions of the department. 


A. The department may apply to the district court for a temporary or permanent injunction 
restraining any person from violating or continuing to violate any of the provisions of the New 
Mexico Commercial Feed Act or the rules promulgated in accordance with that act: ' 

B.A person adversely affected by an act, order or ruling made pursuant to the provisions of the New 
Mexico Commercial Feed Act may appeal the decision as provided in Section 39-3-1.1:.NMSA 1978. 


History: Laws 2013, ch, 23, § 14. ui Effective dates, — Laws) 2018, ch. 23; § 19 made the 
New Mexico Commercial Feed Actieffective duly 1, 2013. 


76-19A-15. Penalties. 


A person convicted of violating Section 6 [76-19A-6 NMSA 1978] of the New Mexico Commercial 
Feed Act is guilty of a misdemeanor and shallbe fined in an amount not more than one hundred 
dollars ($100) for the first violation and not more than one thousand dollars ($1,000) for a second 
or subsequent violation. : 


History: Laws 2013, ch. 23, § 15. — Effective dates. — Laws 2013, ch. 23; § 19 made the 
New Mexico Commercial Feed Act effective July 1,'2013. 


76-19A-16. Cobpara tiene swith other entities. 


The department may cooperate with and enter into agreements with sarseyceepeaeetep agencies of 
New Mexico, other states and the federal government and private associations to carry out) the 
purpose and provisions of the New Mexico Commercial Feed Act. 


History: Laws 2013, ch. 23, § 16. wii By Effective dates. — Laws 2013, ch. 23, §,19 made the 
) ) New Mexico Commercial Feed Act effective July 1, 2013. 


76-19A-17. Annual reports. 


The department shall publish ‘an annual report on the manufacture and distribution of commer- 
cial feeds in New Mexico, together with such data on their production and use as the department 
determines, and a report of the results of the analyses of official samples of commercial feeds sold 
in New Mexico as compared with the analyses guaranteed in the registration and on the label; 
provided that the information concerning production and use of commercial feed shall not disclose 
the operations of any person. 


History: Laws 2013, ch, 23, § 17. Effective dates. — Laws 2013, ch. 23, § 19 made the - 
New Mexico Commercial Feed Act effective July 1, 2013. 
ARTICLE 20 
Agricultural Market Development 
Sec. | See, 
76-20-1. Short title. 76-20-4. Limitations. 
76-20-2: Definitions. © . 76-20-5.| Reporting. 


76-20-3. Market development program. 


76-20-1. Short title. 


This act [76-20-1 through 76-20-5 NMSA 1978] may be cited as the Eaauivulturki Market Devel- 
opment Act of 1979". 


History: Laws 1979, ch. 130, § 1. 
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76-20-2. Definitions: figaat 


As used in the Agricultural Market Development Act of 1979: 

A. »"board" means the board of regents of New Mexico state’ university; 

B. "department" means the department of agriculture; 

C. "farm products" means all agricultural, floricultural, vegetable and Git peaines of the soil, 
livestock and meats, poultry, eggs, dairy products and any and all.products which have their situs 
of production on the farm; and 
« D... "food products" means any and all products either in a natural or processed state used by 
man or animal’as food. 


History: Laws 1979, ch, 130, § 2. 


76-20-3. Market development program. 


The department is authorized to and may engage in a program of agricultural Tnayiset develop- 
ment, which may include but not be limited to the following services and functions: 

A. assisting in the development of new markets or expansion of existing markets for farm 
products produced or processed in the state; 

B. disseminating information relating to the availability, quality and use of farm products; 

C. collecting and disseminating information relating to prospective market conditions as well 
as current supplies, demand and prices of farm products; 

'D. serving as an intermediary between prospective att aN and sellers of farm products as 
to source of supply and:demand; 

E. cooperating with and aiding farmers and other ibaNoaté of farm and food prodiness and 
distributors and consumers of such products in improving and maintaining an efficient system of 
distribution and marketing in reaching advantageous markets; 

‘F. developing and implementing certification standards in cooperation with the affected grow- 
ers and industry for the branding of agricultural products that may receive unique labels based 
on region of origin, variety or other special characteristics; provided that nothing in this-subsec- 
tion shall be construed to affect the trademark or copyright of an agricultural product or convey 
authority for trademarks or copyrights; 

G. accepting and receiving grants from public or private agencies for Se nneierten in further- 
ance of the purposes of the Agricultural Market Development Act of 1979; 

H. consulting with other states in the development of joint programs for the establishment and 
development of markets on a mutual or regional basis; and 

I. performing such other services as may be necessary to fulfill the purposes of the Agricultural 
Market Development Act of 1979. 


History: Laws 1979, ch. 130, § 3; 2009, ch. 41, § 1. The 2009 amendment, effective June 19, 2009, added 
Subsection F. 


76-20-4. Limitations. 


A. Nothing in the Agricultural Market Development Act of 1979 shall authorize the depart- 
ment to: 
(1) engage in any commercial transaction involving farm or food products as purchaser, 
seller, broker or dealer; or 
(2) acquire or own any farm or food product. 
B. In the performance of his duties under the Agricultural Market Development Act of 1979, 
no official or employee of the department shall discriminate against any farm or food product, or 
against any producer, processor, distributor or dealer of any such products. 


History: Laws 1979, ch, 130, § 4. 
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76-20-5 AGRICULTURAL COMMODITY COMMISSIONS 76-21-2 


76-205. Reporting. 


A. The department shall Report to the legislatune at stern annual session the progress made 
in improving agricultural markets for New Mexico farm products. Such report shall include mon- 
etary and volume increases achieved. 


History: Laws 1979, ch. 130, § 5. Compiler's notes..— This section contained no Sub- 
section B as enacted. 


ARTICLE 21 


Agricultural Commodity Commissions 


Sec. ri Sec. 


: ) 
76-21-1. Short title. 76-21-10. Ex officio member of commission. ~ . 
76-21-2. Definitions, 76-21-11. Qualifications of members. 
76-21-3, Petition for establishment of commission for a 76-21-12. Removal of members. 
particular commodity. 76-21-13. Commission organization; meetings. 
76-21-4. Petition filing fee. 76-21-14, Authority of commission generally. 
76-21-5. Hearings regarding establishment of commod- 76-21-15. Levy of assessment on commodity sales. 
ity commission; notice of hearings. 76-21-16. Refunds. 
76-21-6,..Determination by director regarding need for _,.76-21-17.. First purchaser of commodity to make trod 
commodity commission. and pay assessment, 
76-21-7. Referendum regarding establishment of com- 76-21-18. Records of person required to pay assessment. 
RIaS modity commission after determination by 76-21-19. Records and accounts of commission. 
director. 76-21-20. Referendum on continuance of commission... | 
76-21-8. Creation of commission. 76-21-21. Disposition of funds. 
76-21-9. Election of members of commission; number of » 76-21-22, Public Purchases Act; Personnel Act; ‘exemp- 
producers and handlers. tion; Tort Claims Act, 


76-21-1. Short title. 


This act [76-21-1 through 76-21-22 NMSA 1978] may be cited as the "Agricultural Commodity 
Commission Act". 


History: Laws 1983, ch. 231, § 1. 


76-21-2. Definitions. 

As used i in the Agricultural Commodity Gotahtasion Act: 

A. "animal" means any agricultural animal except beef cattle and horses; 

B. "commercial channels" means the sale of the commodity for use as food or for industrial, 
agricultural or chemurgic use, when sold to any commercial buyer or to any person who resells the 
commodity or any product derived therefrom; 

C. *“commission" means a commodity commission Sa under the Agricultural Commod- 
ity Commission Act; e 

D. "commodity" means any distinctive type of em aral’ pecudutraral: floricultural, viticul- 
tural, vegetable or animal product of any class, in its natural or processed state. The director of the 
New Mexico department of agriculture may determine what types or subtypes of commodity may 
be classed together as a commodity for the purposes of the Agricultural Commodity Commission 
Act; 

E. "director" means the director of the New Mexico department of agriculture; 

F. "first purchaser" means any person who buys the commodity, for which a commission is cre- 
ated, from the producer in the first instance, or the handler who received the commodity in the 
first instance from the producer for resale or processing; 
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76-21-3 AGRICULTURE A 76-21-5 


G. "handler" means any producer, processor, distributor or other person engaged in the han- 
dling or marketing of or dealing in the commodity for which a commission is ida doce whether as 
an owner, agent, employee, broker or otherwise; and 

H. "producer" means any person engaged in a proprietary capacity in the ‘ botiemmededal igs hi 
tion of a commodity for market within this state. 


History: Laws 1983, ch. 231, § 2;1987, ch: 94, § 1. 


76-21-3. Petition for establishment of commission for a particular 
commodity. 


Any twenty-five or more persons interested in’ the production of a particular commodity for 
which it is proposed to establish a commission may file a petition with the department [New 
Mexico department of agriculture] asking that a commission be established for such commodity. 
The petition shall set forth: 

A. the name of the commodity for which the commission is to be established; 

B. aconcise statement of the reasons for the establishment of a commission; 

C. arequest that a referendum be held among the prodngers of the commodity on the question 
of the establishment of a commission; 

D. the name and address of the individual who is authorized to represent the watitionera! 

EK. the number of persons to serve on the commission; 

F. the maximum per unit assessment on the commodity for which the commission is estab- 
lished; and , 

G. the method of levy and collection of an assessment upon PRORUOCETE for the support of the 
commission. 


History: Laws 1983, ch. 231, § 3. "department" in the above section apparently refers to 
Bracketed material. — The bracketed material was the department of agriculture. See 76-1+1.and, 76-21-2E 
inserted by the compiler and is not part of the law. NMSA 1978. 


The reference to "New Mexico department of agricul- 
ture" was inserted by the compiler, as the reference to 


76-21-4, Petition filing fee. 


A. The director shall prepare and deliver to the petitioners an original pocee estimate of the 
cost of the proposed hearings and referendum. 

B. The petitioners, within thirty days after receipt of the cost estimate, shall remit to the direc. 
tor the amount of the cost estimate. 


History: Laws 1983, ch. 231, § 4. 
76-21-5. Hearings regarding establishment of commodity commission; 


notice of hearings. 


A. Within sixty days after the petition has been filed with the director and upon payment of 
the cost estimate, the director shall cause notices to be given of the proposed hearings i in areas of 
the state where the commodity is grown in economic quantities. 

B. The notices of hearing shall be published at least fourteen days prior to the date of hearing 
in a newspaper of general circulation in the state. 


History: Laws 1983, ch. 231, § 5. 
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76-21-6. Determination by director regarding need for commodity 
commission. 


A. After hearing, the director shall determine, based upon the facts presented and other rel- 
evant data available, if there is a need for the creation of a commission whose interest is the gen- 
eral welfare of the producers of the commodity and if the need is sufficient to justify the holding of 
a referendum thereon. 

B. Subsequent petitions relating to the same commodity may not be filed or action taken 
thereon within one year from the date the director has recorded a determination denying the need 
for the creation of a commission for a commodity. 


History: Laws 1983, ch. 231, § 6. 


76-21-7. Referendum regarding establishment of commodity 
commission after determination by director. 


A. Ifthe director determines the need for a commission is sufficient to justify the holding of 
a referendum, he shall within a reasonable time hold a referendum upon the proposition of the 
creation of the commission. 

B. Notice of a referendum upon the proposition of the creation of a commission shall be given 
in the same manner as notice of other hearings. Included in the notice of referendum shall be: 

(1) the name of the commodity for which the commission is to be established; 

(2) aconcise statement of the reasons for the establishment of a commission; 

(3) the name and address of the individual who is authorized to represent the petitioners; 

(4) the number of persons to be elected to the commission; 

(5) the maximum per unit assessment on the commodity for which the commission is es- 
tablished; and 

(6) method of levy and collection of an assessment upon producers for the support of the 
commission. 

C. Preceding any referendum held pursuant to the Agricultural Commodity Commission Act, 
the director shall determine the number of producers in this state and their total production 
in the last preceding production season or year of the commodity for which a commission is 
proposed. The director's determination shall be predicated upon available relevant and reliable 
information establishing such facts from statistics of the New Mexico department of agricul- 
ture, the United States department of agriculture, the United States department of commerce 
or other sources as determined by the director. At. the request of the director, any handlers or 
other persons shall furnish information available relevant to the determination required of the 
director. 

D. A ballot on the referendum shall be sent to each producer of record. Included on the ballot 
shall be the minimum information required in the notice of referendum in Paragraphs (1) through 
(6) of Subsection B of this section. 


History: Laws 1983, ch. 231, § 7, 


76-21-8. Creation of commission. 


The director shall declare a commission created if the proposition received an affirmative vote in 
the referendum of two-thirds of the producers voting and if the total voting producers are produc- 
ers of more than one-third of the total quantity of the commodity produced in the state in the last 
preceding year as determined by the director. 


History: Laws 1983, ch. 231, § 8. 
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76-21-9. Election of members of commission; number of Stara and 
handlers. | 


A. The commission shall be composed of from five to eleven members, as stated in the petition 
for referendum. Members shall be elected by producers from nominations ao to the director: sb 
producers or producers’ organizations. 

B. Members of the commission shall be elected as aileee withit ate days following the direc: 
tor's declaration that a commission is. created: 

(1). approximately one-third of the members for a one-year term; ' 
(2) one-third of the members for a two-year term; and © 
(3) one-third of the members for a three-year term. 

Thereafter, each member shall be elected for a term ending three years from the date of expira- 
tion of the term for which his predecessor was elected, except in case of a vacancy when the ap- 
pointee shall serve the unexpired part of the term of the member whom he replaces. . 

C. A majority of the members shall be producers, and at least one member shall be a Berrie: 
All members other than handlers shall be producers. 


History: Laws 1983, ch. 231, § 9... 


76-21-10. Ex officio member of commission. 


The diverted or his aneranhe shall be ex officio ritaabver of the commission, without fbHE to vote. 


History: Laws 5 1988, ch, 231, § 10. 


76-21-11. Qualifications of members. 


Each member of the commission shall have the following qualifications which shall one 
during his term of office: 

A. ‘alegal resident of the United States; 

B. a‘bona fide resident, of the state; 

C. shall have demonstrated an active interest in the seventh of the commodity industry 
in New Mexico; and 

D. producer members shall be and have been actively engaged in producing and the handler 
members in the handling of the commodity for which the commission is established and shall de- 
rive a substantial portion of aria incomes from the sale of the commodity. 


History: Laws 1983, ch. 231, § 11. 


76-21-12. Removal of members. 


A. The director shall immediately declare the office of any member of the commission vacant 
whenever such member has ceased to be an active producer or handler in this state, has become a 
resident of another state or is not performing the duties of his office. 

B. The director may remove any member of the commission for inefficiency, neglect of duty'or 
misconduct in office. 

C. The director shall fill vacancies by appointing a replacement to serve the unexpired term. 


History: Laws 1988, ch. 231, § 12. 


76-21-13. Commission organization; meetings. 


The commission shall meet as soon as practicable for the purpose of organizing. It shall elect a 
chairman and a secretary-treasurer from among its members. It shall adopt a general statement 
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of policy for guidance and shall transact such other business as is necessary to start the work of 
the commission. Thereafter, the commission shall meet regularly once each six months and at such 
other times as called by the chairman. 


History: Laws 1983, ch. 281, § 13. 


76-21-14. Authority of commission generally. . 


The commission may: 

A. conduct or cause to be conducted studies to increase the commercial value of, expand cur- 
rent markets and find new markets for and establish or provide for the establishment of market- 
ing development projects for the commodity and products thereof; 

B. disseminate or cause to be disseminated, reliable information relative to market conditions, 
current prices and sources of supply and demand showing the value of the commodity and its 
products for any purpose for which they may be found useful and profitable; 

C. sue and be sued as a commission, without individual liability for acts of the commission 
within the scope of the powers conferred upon it by the Agricultural’Commodity Commission Act; 

D. enter into contracts which it deems appropriate to the carrying out of the purposes of the 
commission as authorized by the Agricultural Commodity Commission Act; 

E. make grants for studies or for the purchase of facilities necessary to carry out the purposes 
of the commission as authorized by the Agricultural Commodity Commission Act; 

‘F appoint subordinate officers and employees of the commission and prescribe their duties 
and fix their compensation; | 

G. cooperate or act jointly with any local, state or ee al organization or governmental 
agency, whether created by law or voluntary, engaged in work or activities similar to that of the 
commission and enter into contracts with such organizations or agencies for carrying on joint 
programs deemed by the commission to be beneficial to the commodity industry. of this state, and 
expend funds in connection therewith, provided that such program is ee with the powers 
conferred by the Agricultural Commodity Commission Act; 

H. adopt, rescind, modify or amend all proper regulations, orders ‘a rbbil titibods for the exer- 
cise of its powers and duties; and 

I. advertise the commodity and develop new markets through such advertising or enter into 
contracts for same. 


History: Laws 1983, ch. 231, § 14; 1987, ch. 94, § 2. 


76-21-15. Levy of assessment on commodity sales. 


A. The commission may assess, levy and collect an assessment, the amount of which shall not 
exceed the maximum stated in the petition for referendum, on all units, plants or animals of the 
commodity: produced or handled within this state and sold'in commercial channels. If the com- 
mission determines it. is impractical to assess on units of the commodity:sold into commercial 
channels, or on wire, twine, binding or packaging material, an assessment may be imposed on the 
producer. All casual sales of the commodity made by the producer direct to the consumer shall be 
exempt from the assessment. The amount a the assessment shall be determined by the commis- 
sion and published annually. | . i’ 

B. The assessment shall be levied and Eeecceen to the riabone at the time of sale and shall 
be deducted by the first purchaser from the price paid to the producer. In the case of assessments 
imposed on wire, twine, binding or packaging materials, the assessment shall be added to the 
purchase price by the seller and paid to the commission. In the case of acreage assessments, the 
amount shall be imposed on the producer,at a time established by the commission and the pro- 
ducer shall pay the assessment airectly to the commission. 


‘ 


Mistorn eas 1983, ols 931, §.15; 1993, ch. 36, § 1. 
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76-21-16 AGRICULTURE 76-21-20 


The 1993 amendment, effective July 1, 1993, inserted: 
the second sentence in Subsection A and added the last 
two sentences in Subsection B, 


76-21-16. Refunds. 


Any producer on whose behalf an assessment has been paid is entitled to a refund of the amount 
paid by making written application therefor to the commission. The application shall be made 
within thirty days after the sale was made giving rise to the assessment and shall contain enough 
detail to enable the commission to find the record of payment. Refunds shall be made within thirty 
days of the date of the application unless the proceeds and the necessary information have not 
been received by the commission, in which case the refund shall be made within fifteen days after 
receipt of the proceeds and necessary information. 


History: Laws 1983, ch. 2381, § 16. 


76- 21-17. First purchaser of commodity to make reports and pay 
| assessment. 


A. ,On dates established by the commission, the first. purchaser shall provide prescribed infor- 
mation and reports on forms designated by the. commission. 

B,, The first purchaser shall deduct an assessment at the time of sale and pay to the commis- 
sion the amount of the assessment on dates established by the commission. 


History: Laws 1983, ch. 231, § 17, 


76-21-18. Records of person required to pay assessment. 


Each person required to pay an assessment on a commodity under the Agricultural Commodity 
Commission Act'shall keep records sufficient to enable the commission to: determine by inspection 
and audit the accuracy of assessments paid or due to the commission and of reports made or due 
to the commission. The commission or any person authorized by the commission may inspect and 
audit these records. 


History: Laws 1983, ch. 231, § 18. 


76-21-19. Records and accounts of commission. 


The commission shall: 
. A.» submit to the director for approval a detailed annual budget for the commission on a fiscal 
year basis and provide a copy of such budget.upon request to any person who has paid an assessment; 
B... bond officers and employees of the commission who receive and disburse commission funds; 
C,.. keep detailed and accurate records as approved by the director of all receipts and disburse- 
ments, have such records audited annually and eep such audit available be. pee hota: in the 
commission office; and: 
D. establish pegcedures, for the adoption of regulations that will provide rvs inpiuil foun produc- 
ers. — 


History: Laws 1983, ch. 231, § 19. 


76-21-20. Referendum on continuance of commission. 


After three years from the date any commission is created, a referendum may be held at the pe- 
tition of twenty-five or more producers of the commodity or at the request of the commission upon 
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the question of the discontinuance of oa commission. Any costs of such referendum are to be borne 
by the commission. 


History: Laws 1983, ch. 231, § 20. 


76-21-21. Disposition of funds. 


A. All funds received by the commission shall be received by the commission and disbursed 
directly by the commission according to procedures approved by the director and shall be subject 
to audit by the state auditor at his discretion. The commission is not required to submit vouch- 
ers, purchase orders or contracts to the department of finance and administration as otherwise 
required by Section 6-5-3 NMSA 1978. 

B. The commission shall issue warrants against funds of the commission in payment. of its 
lawful obligations. The commission shall provide its own warrants, purchase orders and contract 
forms as well as other supplies and equipment. All warrants shall be signed by two officers or em- 
ployees designated by the commission. 

C. The commission shall designate banks where its funds are to be deposited, provided such 
banks have been qualified as depository banks for state funds. 


History: Laws 1983, ch. 231, § 21. 


76-21-22. Public Purchases Act; Personnel Act; exemption; Tort Claims 
Act. 


The commission is exempt from the operation of the Public Purchases Act [repealed] and the 
Personnel Act [Chapter 10, Article 9 NMSA 1978]. The commission members and their employees 
are public employees for the purposes of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]. 


History: Laws 1983, ch. 231, § 22. Laws 1984, ch. 65, §. 175 repealed the Public Purchases 
Bracketed material. — The bracketed material was Act, effective November 1, 1984. For present comparable 
inserted by the compiler and is not part of the law. : provisions, see the Procurement Code, 13-1-28 to 13-1-199 
NMSA 1978. 
Organic Production 
Sec. Sec. 
76-21A-1. Short title. 76-21A-4. Disposition of funds. 
76-21A-2. New Mexico department of agriculture; powers. 76-21A-5. Applicability to other laws. 


76-21A-3. Repealed. 


This act may be cited as the "Organic Production Act" [76-21A-1 through 76-21A-5 NMSA 1978]. 


History: Laws 2011, ch. 29, § 1. Csi » Effective dates. — Laws 2011, ch. 29, § 8 made the 
Organic Production Act effective July 1, 2011. 
76-21A-2. New Mexico department of agriculture; powers. 


A. The Organic Production Act shall be administered and enforced by the New Mexico depart- 
ment of agriculture, under the direction of the board of regents of New Mexico state university. 
The New Mexico department of agriculture is authorized to regulate the production, handling and 
certification of organic agricultural products pursuant to rules adopted by the board of regents 
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76-21A-3 AGRICULTURE 76-21A-5 
of New Mexico state university. In promulgating the rules, the board shall consider the require- 


ments of the federal Organic Foods Production Act of 1990 and the national organic program rules. 


B. The department may: 


(1) charge fees and assessments to fund its organic certification program; and 
(2) implement education and marketing programs to assist organic producers and han- 
dlers and those considering certification as organic producers or handlers. | 


History: Laws 2011, ch. 29, § 2. 
Effective dates. — eae 2011, ch. 29, § 8 made the 
Organic Production Act effective J ialy’ 1,:2011. 


76-21A-3. Repealed. 


Repeals. — Laws 2017, ch. 118, § 1 repealed 76-21A-3 
NMSA 1978, as enacted by Laws:2011, ch. 29, § 3, relat- 
ing to fees and assessments, effective June 16, 2017. For 


76-21A-4. Disposition of funds. 


Cross references. — For the federal Organic Foods 
Production Act of 1208; see Title 7 US.C., Chapter 94, 
§6501 et seq. 


provisions of former section, see the 2016 NMSA 1978 on 
NMOneSource.com, 


All money received by the New Mexico department of agriculture pursuant to the provisions of 
the Organic Production Act, including assessments, fees, appropriations, gifts, grants and dona- 
tions, shall be expended only for the purpose of carrying out the provisions of that act. 


History: Laws 2011, ch. 29, § 4.> 


76-21A-5. Applicability to other laws. 


Effective dates. — Laws 2011, ch. 29, § 8 made the 
Organic Production Act effective July 1, 2011. 


A. Any transactions involving agricultural products that bear labels stating that the agricultural 
products are organically produced are subject to Sections 57-15-1 through 57-15-10 NMSA 1978. 

B. Any transactions involving agricultural products that are food and that bear labels stating 
that the agricultural products are organically produced are subject to the New Mexico Food Act 


[25-2-1 through 25-2-20 NMSA 1978]. 


History: Laws 2011, ch. 29, § 5. 

Effective dates. — Laws 2011, ch. 29, § 8 made the 
Organic Production Act effective July 1, 2011. 

Temporary provisions. — Laws 2011, ch. 29, § 6 pro- 
vided: 

A. On July 1, 2011, all functions, appropriations, 
money, records, furniture, equipment and other property 
of the organic commodity commission are transferred to 
the New Mexico department of agriculture. 

B. On July 1, 2011, all contractual obligations of the 
organic commodity commission are binding on the New 
Mexico department of agriculture. 


C. Qn July 1, 2011, all money in the organic market 
development fund shall be transferred to the New Mexico 
department of agriculture. 

D.* On July 1, 2011, all references in the law or rule 
to the organic commodity commission are deemed to be 
references to the New Mexico department of agriculture. 

E. The rules of the organic commodity commission 
are deemed to be the rules of the board of regents of New 


. Mexico state university for the New Mexico department 


of agriculture until amended or repealed by the board of 
regents of New Mexico state university. 


ARTICLE 22 


Organic Commodities 


Sec, 

76-22-1. Repealed. 
76-22-2, Repealed. 
76-22-3. Repealed. 
76-22-4. Repealed. 
76-22-5. Repealed. 
76-22-6. Repealed. 
76-22-7. Repealed. 
76-22-8. Repealed. 


Sec. 

76-22-9. Fepeeleds i 
76-22-10. Repealed. 
76-22-11. Repealed. 
76-22-12. Repealed. 
76-22-13. Repealed. 
76-22-14. Repealed. 
76-22-14.1.- Repealed. 
76-22-15. Repealed. 
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76-22-1 


Sec, 

76-22-16. Repealed. 
76-22-17. Repealed. 
76-22-18. Repealed. 
76-22-19. Repealed. 
76-22-20. Repealed. 
76-22-21. Repealed. 


76-22-1. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-1 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 1, relat- 
ing to the short title of the former Organic Commodities 


76-22-2. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-2 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 2, relat- 
ing to the purpose of the act, effective July 1, 2011. For 


76-22-3. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-3 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 3, re- 
lating to findings, effective July 1, 2011. For provisions 


76-22-4. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-4 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 4, re- 
lating to definitions, effective July 1, 2011. For provisions 


76-22-5. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-5 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 5, re- 
lating to the organic market development fund, effective 


76-22-6. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-6 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 6, relat- 
ing to the organic commodity commission, effective July 1, 


76-22-7. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-7 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 7, re- 
lating to duties of the organic commodity commission, 


76-22-8. Repealed. . 


Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-8 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 8, re- 


lating to commission reports, effective July 1, 2011. For 


ORGANIC COMMODITIES 


76-22-8 


Sec. 

76-22-22. Repealed. 
76-22-23. . Repealed. 
76-22-24. Repealed. 
76-22-25. Repealed. 
76-22-26. Repealed. 
76-22-27, Repealed. 
76-22-28. Repealed. 


Act, effective July 1, 2011. For provisions of former sec- 
tion, see the 2010 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 


of former section, see the 2010 NMSA 1978 on NMOne- 
Source.com. 


of former section, see the 2010 NMSA 1978 on NMOne- 
Source.com. 


July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com. 


2011. For provisions of former section, see the 2010 NMSA 
1978 on NMOneSource.com. 


effective July 1, 2011. For provisions of former section, see 
the 2010 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 
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76-22-9 


76-22-9. Repealed. 


Repeals. — Laws 2011, ch, 29, § 7 repealed 76-22-9 
NMSA 1978, as enacted by Laws 1990, ch. 122, '§ 9, re- 
lating to adoption of a seal, effective July 1, 2011. For 


76-22-10. Repealed. 


Repeals. — Laws 1993, ch. 330, § 18 repealed 76-22- 
10 NMSA 1978, as enacted by Laws 1990, ch. 122, § 10, 
relating to the continuance of the organic commodity 


76-22-11. Repealed. 


Repeals, — Laws 2011, ch. 29, § 7 repealed 76-22-11 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 11, re- 
lating to limitation on liability, effective July 1, 2011. For 


76-22-12. Repealed. 


Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-12 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 12, re- 
lating to standards, effective July 1, 2011. For provisions 


76-22-13. Repealed. 


Repeals, — Laws 2011, ch. 29, § 7 repealed 76-22-13 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 13, relat- 
ing to the organic certification program, effective July 1, 


76-22-14. Repealed. 


Repeals. — Laws 2011, ch. 29, §-7 repealed 76-22-14 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 14, relat- 
ing to certification, effective July 1, 2011. For provisions 


76-22-14.1. Repealed. 


Repeals. — Laws 2011, ch, 29, § 7 repealed 76-22-14.1 
NMSA 1978, as enacted by Laws 2001, ch. 157, § 5, re- 
lating to certifying agents, effective July 1, 2011. For 


76-22-15. Repealed. 


Repeals. — Laws 1993, ch. 330, § 18 repealed 76-22- 
15 NMSA 1978, as enacted by Laws 1990, ch. 122, § 15, 
relating to the organic certification handbook, effective 


76-22-16. Repealed. 


Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-16 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 16, re- 
lating to levy of assessments, organically produced food 


76-22-17. Repealed. 


Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-17 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 17, relat- 
ing to supplemental assessments, effective July 1, 2011. 


AGRICULTURE 


76-22-17 


provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com. 


commission, effective June 18, 1993. For provisions of for- 
mer section, see the 1992 NMSA 1978 on NMOneSource 
.com. 


provisions of former section, see the 2010 NMSA 1978, on 
NMOneSource.com. 


of former section, see the 2010 NMSA 1978 on NMOne- 
Source.com. 


2011. For provisions of former section, see the 2010 NMSA 
1978 on NMOneSource.com: j 


of former section, see the 2010 Pee 1978 | on NMOne- 
Source.com. 


provisions of former section, see the 2010 NMSA iA 8 on 
NMOneSource.com. 


June 18, 1993. For provisions of former section, see the 
1902 NMSA 1978 on NMOneSource.com. 


articles and sales, effective July 1, 2011. For provisions 
of former section, see the 2010 NMSA 1978 on NMOne- 
Source,com, : 


For provisions of former section, see the 2010 NMSA 1978 
on NMOneSource.com. 
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76-22-18 


76-22-18. Repealed. 
Repeals. — Laws 2011, ch. 29; § 7 repealed. 76-22-18 


NMSA 1978, as enacted by Laws 1993, ch. 330, § 12, relat- 
ing to collection of assessments, effective July 1, 2011. For 


76-22-19. Repealed. 


ORGANIC COMMODITIES 


Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-19 . 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 19, relat- 
ing to disposition of assessments, effective July 1, 2011. 


76-22-20. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-20 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 20, re- 
lating to records of persons required to pay assessments, 


76-22-21. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-21 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 21, relat- 
ing to proprietary information, effective July 1, 2011. For 


76-22-22. Repealed. 
Repeals. — Laws 2011, ch, 29, § 7 repealed 76-22-22 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 22, relat- 
ing to state organic chemist duties, effective July 1, 2011. 


76-22-23. Repealed. 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-23 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 23, relat- 
ing to stewards' powers and duties, effective July 1, 2011. 


76-22-24. Repealed. 
Repeals, — Laws 2011, ch: 29, § 7 repealed 76-22-24 


NMSA 1978, as enacted by Laws 1990,.ch. 122, § 24, re- 
lating to authority to inspect, effective July 1, 2011. For 


76-22-25. Repealed. | 
Repeals. — Laws 2011, ch. 29, § 7 repealed 76-22-25 


76-22-27 


provisions of former section, see the 2010 NMSA 1978'on 
NMOneSource.com, 


For provisions of former section, see the 2010 NMSA 1978 
on NMOneSource.com. 


effective July 1, 2011. For provisions of former section, see 
the 2010 NMSA 1978 on NMOneSouree.com. 


provisions of former section, see the 2010 NMSA 1978 on 


*-“NMOneSource.com. 


For provisions of former section, see the 2010 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2010 NMSA: 1978 
on NMOneSource.com. 


_ provisions of former section, see the 2010 NMSA 1978 on 


NMSA 1978, as enacted by Laws 1990, ch. 122, § 25, relat- 


ing to inspections, effective July 1, 2011. For provisions 


76-22-26. Repealed. 


Repeals, — Laws 2011, ch. 29, § 7: repealed 76-22-26 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 26, re- 


lating to labeling, effective July 1, 2011. For provisions 


76-22-27. Repealed. 
Repeals, — Laws 2011, ch. 29, § 7 repealed 76-22-27 


NMSA 1978, as enacted by Laws 1990, ch.-122, § 27, relat-'’ 


ing to violations, enforcing authority and civil penalties, 
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NMOneSource.com. 


of former section, see the 2010 NMSA 1978 on NMOne- 
Source.com. 


of former section) see the 2010; NMSA 1978 on NMOne- 


Source.com. 


effective July 1, 2011. For provisions of former section, see 
the 2010 NMSA ‘1978 on NMOneSource.com. 
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76-22-28 


76-22-28. Repealed. 


Repeals. — Laws 2011, ch: 29, § 7 repealed 76-22-28 
NMSA 1978, as enacted by Laws 1990, ch. 122, § 28, relat- 
ing to applicability to other laws, effective July 1, 2011. 


AGRICULTURE 


76-24-2 


For provisions of former section, see the si apis 1978 
on NMOneSource.com. 


ARTICLE 23 


Apple Commission 


(Repealed by Laws 2001, ch. 23 § 2 and Laws 2001, ch. 36, § 2.) 


76-23-1 to 76-23-9. Repealed. 


Repeals. — Laws 2001, ch. 23, § 2, and Laws 2001, ch. 
36, § 2 repealed 76-23-1 through 76-23-9 NMSA 1978, as 
enacted by Laws 1994, ch. 33, §§ 1 to 9, relating to the 


New Mexico apple commission, effective June 15, 2001. 
For provisions of former sections, é see the 2000 NMSA 
1978 on NMOneSource.com. 


ARTICLE 24 


Hemp Manufacturing 


Sec. Sec. 
76-24-1. Repealed. 76-24-7. Hemp breeder; SER SET Se exemptions. 
76-24-2. Hemp; New Mexico department of agriculture; 76-24-8. Hemp manufacturers; permits; rules; require- 
New Mexico hemp research and develop- ments. 
ment fund. 76-24-9. Transporting hemp and hemp-derived materi- 
76-24-38, Short title. als; manifest; rules; requirements. 
76-24-4. Definitions. 76-24-10. Indian nations, tribes and pueblos; no state 
76-24-5. Harvest certificate or other authority; require- regulation; cooperative or. joint powers 
ment; issuance. agreements; recognition of tribally issued 
76-24-6. Unprocessed hemp testing laboratories; require- licenses. 
ments. 


76-24-1. Repealed. 


Repeals. — Laws 2019, ch. 116, § 12 repealed 76-24-1 
NMSA 1978, as enacted by Laws 2017, ch. 189,.§ 1, re- 
lating to industrial hemp research and development 


program, New Mexico department of agriculture, effective 
July 1, 2019. For provisions of former section, see the 2018 
NMSA 1978 on NMOneSource.com. 


76-24-2. Hemp; New Mexico department of agriculture; New Mexico 
hemp research and development fund. 


A. The intent of this section is to bring New Mexico into compliance with federal law. 

B. Notwithstanding any other provision of law to the contrary, the board, through the New 
Mexico department of agriculture, shall issue licenses pursuant to rules enacted under Subsection 
C of this section to grow hemp for research and development, agricultural, agronomic, ecological, 
processing, sales and marketing purposes. | 

C. The board, on behalf of the director of the New Mexico department of agriculture, shall 
adopt rules to establish and carry out the provisions of this section, including requirements for 
licensure, training of law enforcement personnel, inspection, recordkeeping, fees not to exceed pro- 
gram costs and compliance processes. An institution of higher education, person or business that 
plans to grow hemp seed or hemp fiber shall obtain a grower's license by submitting an application 
to the New Mexico department of agriculture pursuant to promulgated rules. 

D. A person who holds a license issued pursuant to this section may grow hemp for research 
and development, agricultural, agronomic, ecological, processing, sales and marketing or any other 
purpose allowed by federal regulation or law. 
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76-24-3 HEMP MANUFACTURING 76-24-4 

‘KE. The board shall establish a "New Mexico hemp research and development fund". The fund 
consists of fees collected by the New Mexico department of agriculture pursuant to the Hemp Manu-' 
facturing Act [Chapter 76, Article 24 NMSA 1978], donations, grants and income earned from invest- 
ment of the fund and money otherwise accruing to the fund. Money in the fund shall not revert to 
any other fund at the end of a fiscal year. The board shall administer the fund, and money in the 
fund is subject to appropriation by the legislature to the board for the department to administer 
the provisions of the Hemp Manufacturing Act. Money in the fund shall be disbursed on warrants 
signed by the secretary of finance and administration pursuant to vouchers signed by the director of 


the New Mexico department of agriculture or the director's authorized representative. 


History: Laws 2017, ch, 140, § 1; 2019, ch. 116, § 11. 
Compiler's notes. — Senate Bill 6, enacted by the 
Fifty-Third Legislature, First Session, 2017, was vetoed 
by the governor on March 11, 2017. Pursuant to the 


First Judicial District Court's decision in State ex rel. 


New Mexico, Legislative Council v..Honorable Susana 
Martinez, Governor of the State of New Mexico et al., D- 
101-CV-2017-01550, and affirmed by S.Ct. Order No. S-1- 
SC-36731, on April 25, 2018, which held that Article IV, 


Section 22 of the New ‘Mexico Constitution requires that, 


objections must accompany a returned bill, Senate Bill 6 
was chaptered into law by the Secretary of State. 

The 2019 amendment, effective July 1, 2019, pro- 
vided additional duties for the board of regents of New 
Mexico state university regarding hemp research and 
development; in the section heading, deleted "Industrial", 
and "research", and added "New Mexico hemp research 
and development fund"; deleted former Subsection A and 


76-24-3. Short title. 


redesignated former Subsections.B through F as Subsec+ 
tions A through E, respectively; in Subsection B, after "to 
the contrary", added "the board, through", after "section 
to grow”, deleted "industrial"; in Subsection C, after 'The', 
added "board, on behalf of the", and deleted "industrial" 
preceding each occurrence of "hemp"; in. Subsection D, 
after "may grow", deleted "industrial"; and in Subsection 
K, after the subsection designation, deleted "New Mex- 
ico state university" and added "The board", after "New 
Mexico. department of agriculture", deleted "for adminis- 
tration of the industrial hemp research and development 


‘program" and added "pursuant to the Hemp Manufactur- 


ing Act", after the next occurrence of "The", deleted:""New 
Mexico department of agriculture" and added "board", af- 
ter "by the legislature to the", deleted "New Mexico" and 


“added "board for the", and after "department to", deleted 


"conduct related programs" and added "administer the 
provisions of the Hemp Manufacturing Act". 


Hap ier 76, Article 24 BBs 1978 may be cited as one "Hemp Manufacturing Act. 


History: Laws 2019, ch. 116, § 1. 


76-24-4, Definitions. 
As used in the Hemp Manufacturing Act: 


Effective dates. — Laws 2019, ch. 116, 5. 13 made 
Laws 2019, ch. 116, § 1 effective July 1,,2019. 


A. "board" means the board of regents of New Mexico state university; 
B. "breeder" means a person who conducts research to develop new hemp varieties; 
“C.° "Cannabis sativa L." means the plant Cannabis sativa L. and any part a the plant, whether 


growing or not;' 


D. "hemp" means the plant Cannabis sativa L. and any part of that plant; peketar seeds and 
all derivatives, extracts, cannabinoids, isomers, acids, salts and salts of isomers, whether growing 
or not, with a THC concentration of not more than three-tenths percent on a dry weight basis; 

E. "hemp-derived material" mearis any material containing THC in any concentration derived 
from Cannabis oa L: Seehi wil activity Pee pursuant to pes Hemp Manufacturing 
Act; 

F. "hemp Rei means dilfderived Fen i including cannabidiol, cannabidiolic acid and 
other identified and non-identified compounds; 

G. “hemp finished product" means a hemp product that is intended for retail sale and contain- 
ing hemp or hemp extracts that includes food, food additives and herbs for human use, including 
consumption, that has a THC content of not more than three-tenths percent; 

H. "hemp manifacturer" means a person that extracts, processes or engages in other manufac- 
turing activities regarding hemp, including manufacturing intermediate hemp-derived products 
and hemp finished products; 

I. “hemp producer" means a person that cultivates and harvests hemp and includes a person 
that cultivates hemp plants for transfer to other hemp producers; 
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76-24-5 AGRICULTURE 76-24-6 


J. "intermediate hemp-derived product" means oil and extracts, including cannabidiol, canna- 
bidiolic acid and other identified and non-identified compounds derived from hemp; 

K. "manifest" means a form used for identifying the quantity, i apr: opiEmn, serie os and 
destination of hemp-derived materials during transportation; and 

L. "THC" means delta-9-tetrahydrocannabinol as measured using a post- epee 
method and based on percentage dry weight. 


History: bawis 2019, ch. 116,.§ 2. it ' Effective dates. — Laws 2019, ch.-116, § 13 made 
Laws 2019, ch. 116, § 2 effective July 1, 2019. 


76-24-5. Harvest certificate or other authority; requirement; issuance. 


A. A person licensed by the New Mexico department of agriculture may harvest hemp for dis- 
tribution or sale only after obtaining from the department a harvest certificate for that hemp. The 
department shall issue a harvest certificate for hemp that meets the THC concentration required 
pursuant to the Hemp Manufacturing Act as demonstrated by an analysis RET PETRA by a person 
licensed pursuant to the Hemp Manufacturing Act. 

B. A licensed hemp manufacturer may only buy or otherwise accept neinp that is accompanied 
by a harvest certificate issued for that hemp pursuant to this section, a document issued by a 
person licensed pursuant to Subsection C of Section 8 [76-24-10 NMSA 1978] of the Hemp Manu- 
facturing Act or other document recognized by the New Mexico department of agriculture demon- 
strating compliance with the provisions of the Hemp Manufacturing Act. 


History: Laws 2019, ch. 116, § 3. Effective dates. — Laws 2019, ch. 116, § 13 made 
Laws 2019, ch. 116, § 3 effective July 1, 2019. 


76-24-6. Unprocessed hemp testing laboratories; requirements. 


A. The New Mexico department of agriculture shall issue licenses pursuant to rules issued 
under Subsection C of this section for the analysis of unprocessed Cannabis sativa’ L. samples for 
use in determining eligibility for a harvest certificate. 

B. A person shall not analyze unprocessed Cannabis sativa L. samples for use in determining 
eligibility for a harvest certificate unless the person is licensed by the New Mexico department of 
agriculture to engage in that activity. 

C. The board, on behalf of the New Mexico departnaty of agriculture, shall adopt rules that 
include: 

(1) procedures for the issuance, Aswad, reste suspension or revocation of a Wedhsed is- 
sued by the New Mexico department of agriculture for the analysis of unprocessed Cannabis sa- 
tiva L. samples, including license terms and procedures for appeal of a denial, suspension or revo- 
cation that include notice and opportunity for a hearing; 

(2) qualifications for licensure that include the demonstrated ability to (ADA BEE THE con- 
centrations in Cannabis sativa L.; 

(3) proficiency standards and requirements for storage, recordkeeping and ianectionas? 

(4) requirements that unprocessed Cannabis sativa L. samples containing THC levels of 
more than three-tenths percent be disposed of according to specified methods; and 

(5) licensing fees not to exceed the-lesser, of one thousand’ dollars. ($1, 000) or the cost of 
administration of a license issued pursuant to this section. 

D. A license issued pursuant to this section does not relieve a licensee of the responsibility to 
obtain other licenses or permits required by lawic fy 


History: Laws 2019, ch. 116, § 4. Effective dates. — Laws 2019, ch. 116, §. 13 made 
_ Laws 2019, ch. 116, § 4 effective July 1, 2019. _ 
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76-24-7 HEMP MANUFACTURING 76-24-8 


76-24-7. Hemp breeder; requirements; exemptions. 


A. The New Mexico department of agriculture shall issue licenses pursuant to rules issued un- 
der Subsection C of this section to breed Cannabis sativa L. to produce new hemp varieties. 

B. A person shall not breed Cannabis sativa L. to produce new hemp varieties unless the per- 
son is licensed by the New Mexico department of agriculture or licensed pursuant to Subsection 
C of Section 8 [76-24-10 NMSA 1978] of the Hemp Manufacturing Act to engage in that activity. 

C. The board, on behalf of the New Mexico Rengrement of agriculture, shall adopt rules that 
include: 

(1) procedures for the issuance, denial, renewal, suspension and revocation of a license 
issued by the New Mexico department of agriculture to breed Cannabis sativa L. to produce new 
hemp varieties, including license terms and procedures for appeal of a denial, suspension or revo- 
cation that include notice and opportunity for a hearing; 

(2) qualifications for licensure that include the demonstrated ability to breed Cannabis 
sativa L. to produce new hemp varieties under secure conditions; ° 

(3) proficiency standards and requirements for storage, recordkeeping and Mapectibnd: 

(4) ° requirements that Cannabis sativa L. containing THC levels of more than three-tenths 
percent be disposed of according to specified methods; and 

(5) fees not to exceed the lesser of one thousand dollars ($1,000) or the cost of administra- 
tion of a license issued pursuant to this section. 

D. A license issued pursuant to this section does not relieve the licensee of the responsibility to 
obtain other licenses or permits as required by law. 


History: Laws 2019) ch. 116, § 5. ; Effective dates. — Laws 2019, ch. 116, § 13 made 
a4 ) Laws 2019, ch. 116, § 5 effective July 1, 2019. 


76-24-8. Hemp manufacturers; permits; rules; requirements. 


A. The department of environment shall issue permits pursuant to rules issued under Subsec- 
tion. C of this seINSERction to extract; process or engage’ in other manufacturing activities ‘re- 
garding hemp, including Me entbeaea intermediate hemp-derived products and hemp finished 
products. 

B. A person shall not extract, process or engage in other manufacturing activities regarding 
hemp, including manufacturing intermediate hemp-derived products and hemp finished products 
without a permit issued by the department of environment or a license issued pursuant to Subsec- 
tion C of Section 76-24-10 NMSA 1978. 

C. The department of environment shall adopt rules that include:. 

(1) procedures for the issuance, denial, renewal, suspension and revocation of a permit 
issued by the department of environment to manufacture hemp products, including permit:terms 
and procedures for appeal of a denial, suspension or revocation that include notice and opportu- 
nity for a hearing; 

(2) . qualifications for permitting that include-health, sanitation, safety and security; 

(3) proficiency standards and requirements for storage, recordkeeping and inspections; 

(4) requiring, and providing a process for, the use or disposal of hemp-derived material 
containing THC levels of more than three-tenths percent; and 

(5) fees not to exceed the lesser of one thousand dollars ($1,000) or the cost of administra- 
tion of a permit issued pursuant to this section. 

D. A hemp manufacturer that produces intermediate hemp- heen Senden or hemp finished 
products intended for human consumption by eating or drinking are subject to the provisions of 
the Food Service Sanitation Act [Chapter 25, Article 1 NMSA 1978] and the New Mexico Food Act 
[25-2-1 to 25-2-20 NMSA 1978]. 

E. Hemp finished products produced by a hemp manufacturer holding a permit issued pursu- 
ant to this section shall not be deemed adulterated as that term is used in the Food Service Sanita, 
tion Act and the New Mexico Food Act. 

F._ Fees collected pursuant to this section shall be deposited in the environmental health fund. 
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76-24-9 AGRICULTURE 76-24-10 


G, A permit issued pursuant to this section does not relieve the holder of the permit of the re- 
sponsibility to obtain other licenses or permits as required by law. 


History: Laws 2019, ch. 116, § 6; 2020, ch. 32, § 6. B, changed "8 of the Hemp Manufacturing Act" to "76-24- 

The 2020 amendment, effective May 20, 2020, pro- 10 NMSA 1978"; and in Subsection F, after "deposited in 
vided that fees collected pursuant to this section shall be the", deleted "food service sanitation" and added "environ- 
deposited in the environmental health fund; in Subsection mental health", 


76-24-9. Transporting hemp and homerderined caataniele: manifest; 
| - Tules; requirements. | ! 


A. A person shall not transport hemp unless dinning such transportation the person eat in the 
person's immediate possession a harvest certificate for that hemp provided by the licensed grower. 

B, A person shall not transport hemp-derived materials unless during such transportation the 
person has in the person's immediate possession.a manifest issued by a person licensed pursuant 
to the Hemp Manufacturing Act or other applicable law. 

€. The department. of environment shall establish a manifest pyatema and. any other 'reason- 
able means necessary to ensure that hemp-derived materials originating from a person permitted. 
pursuant to Section 6 [76-24-8 NMSA 1978] of the Hemp Manufacturing Act are identifiable dur- 
ing transport and that the materials are transported. only between persons licensed, permitted or 
otherwise authorized to possess hemp-derived materials. pursuant to the Hemp, Menufastutng 
Act or other applicable law. 

D. A person that transports hemp-derived mbeerials or food additive Hemp Foiehed products 
intended for human consumption by eating or drinking shall be subject to the provisions of the 
Food Service Sanitation Act [Chapter 25, Article 1 NMSA 1978] and the New Mexico Food Act [25- 
2-1 through 25-2-20 NMSA 1978]. 

E, Transporting hemp or hemp-derived material without a harvest certificate shall constitute 
a petty misdemeanor, punishable by a fine of up to five hundred dollars ($500). 

F, Product in.excess of eight ounces that has the appearance of hemp and is in the possession 
of a person suspected of violating the provisions of Subsection E:ofthis section may be seized by.a 
law enforcement agency until such time as the agency is able to identify the product, in coopera 
tion with the department of environment or the New Mexico department of agrieultare, but for no 
longer than five days. 

G. As used in this section, "harvest ropintentell means a certificate, Bheneed permit or other 
document pursuant to rules adopted under the Hemp Manufacturing Act for use during transpor- 
tation of hemp or hemp-derived material, whether in the possession of a desea or electronically: 
verified by a law enforcement agency. ) 


History: Laws 2019, ch. 116, § 7. Effective dates, — Laws 2019, ch. 116; §.13 made 
Laws 2019, ch, 116, § 7 effective July 1, 2019, 


76-24-10. Indian nations, tribes and pueblos; no state regulation; 
cooperative or joint powers agreements; recognition of 
tribally issued licenses. | 


A. ‘The state acknowledges that federally recognized Indian nations, tribes and pueblos lo- 
cated wholly or partially within New Mexico may, pursuant to Section 10113 of the federal Ag- 
riculture Improvement Act of 2018, and as a matter of their inherent tribal sovereignty, develop 
their own plans for the regulation of the production of hemp on their own tribal lands, and that 
those plans shall be developed in compliance with the federal gages sppbe sivas Act of 
2018. 

B. The New Mexico department of agriculture and the department of environment may en- 
ter into cooperative agreements or joint powers agreements with federally recognized Indian na- 
tions, tribes and pueblos located wholly or partially within New Mexico that seek the state's assis- 
tance in developing hemp production plans that are acceptable to the director of the New Mexico 
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76-25-1 HEALTHY SOIL 76-25-2 


department of agriculture and the department of environment, or in the regulation of hemp pro- 
duction on tribal lands, or in the testing of hemp plants for THC, or the transportation of hemp 
or hemp-derived material; provided that no such agreement shall purport to give the state any 
jurisdiction over any such activities or material on tribal lands. 

-C. A cooperative agreement or joint powers agreement may include provisions recognizing a 
tribally issued license that authorizes manufacturing on tribal lands, including the extraction, 
processing or engaging in other manufacturing activities regarding hemp, including manufactur- 
ing intermediate hemp-derived products and hemp finished products under Section 6 [76-24-8 
NMSA 1978] of the Hemp Manufacturing Act. 


History: Laws 2019, ch. 116, § 8. | . Effective dates. — Laws 2019, ch. 116, § 13:made 
Laws 2019, ch. 116, § 8 effective July 1, 2019. 
Healthy Soil 
Sec. Sec. 
76-25-1. Short title. 76-25-4. Healthy soil program; soil assessment and edu- 
76-25-2. Definitions. ; ; cation; grant program; department; duties; 
76-25-3, Healthy soil program; created; purpose. _ rulemaking. 


76-25-5. Use of appropriated funds. 


76-25-1. Short title. 
This act [76-25-1 through 76-25-5 NMSA 1978] ‘may be cited as the "Healthy Soil Act”. 


History: Laws 2019, ch. 126, § a IV, § 23, was effective June 14, 2019, 90.days after the 
Effective dates. — Laws 2019, ch. 126 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


76-25-2. Definitions. 3 


As used in the Healthy Soil Act: 

A. "board of regents" means the board of regents of New Mexico state university; 

B. "champion" means a land manager that is declared a soil health champion due to the land 
manager's excellence in applying and promoting soil health principles, as modeled by the soil 
health champion program of the national association of conservation districts; 

_._C, "commission" means the soil and water conservation commission; 
~-D. "department" means the New Mexico department of agriculture; 

E. "eligible entity" means a local governmental entity with proven land management capac- 
ity to support healthy soil and includes the New Mexico state university cooperative extension 
service, a soil and water conservation district, an Indian nation, tribe or pueblo, a land grant or an 
acequia; 

F. “healthy soil" means soil that enhances its continuing capacity to function as a biological 
system, increases its organic matter and improves its structure and water- and nutrient-holding 
capacity; 

G. "program" means the healthy soil program created in the Healthy Soil Act; 

H. "soil health principle" means a principle that promotes soil health in a given environment 
and includes: a 

(1) keeping soil covered; 

(2) minimizing soil disturbance on cropland and minimizing external inputs; 

(3) maximizing biodiversity; 

(4) maintaining a living root; or 

(5) integrating animals into land management, including grazing animals, birds, benefi- 
cial insects or keystone species, such as earthworms; 
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76-25-3 AGRICULTURE 76-25-4 


I. "supported method": means a method that is based: upon soil health principles and is scien- 
tifically supported to promote healthy soil; 

J. "technical assistance" means assistance provided to a farmion or rchaiobi to achieve the pur- 
pose of the Healthy Soil Act and includes outreach, education, financial assistance or assistance 
with project planning, project designs grant gate papers implementation or project report- 
ing; and 

K.« "technical assistance provider" means a local, state, federal, tribal or educational entity with 
demonstrated technical expertise in designing and implementing agricultural management prac- 
tices that contribute to healthy soils and includes a soil and water conservation district, the New 
Mexico state university cooperative extension service, the United States natural resources conser- 
vation ‘service, the United States forest service, the United States bureau of land management, the 
state land office, the energy, minerals and natural resources ee) agua or the state forestry divi- 
sion. 


History: Laws 2019, ch. 126, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 126 contained no. +. adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. : 


76-25-3. Healthy soil program; created; purpose. 


A. The "healthy soil program" is created in the department. The department, with support and 
advice from the commission, shall administer the program. 

B. The purpose of the program is to promote and support farming and ranching systems and 
other forms of land management that increase soil organic matter, aggregate stability, microbiol- 
ogy and water retention to improve the health, yield and profitability of the soils of the state. 


History: Laws 2019, ch. 126, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 126 contained no adjournment of the legislature. , 
effective date provision, but, pursuant to N.M. Const., art. 


76-25-4. Healthy soil program; soil assessment and education; grant 
program; department; duties; rulemaking. 


A. The program shall be composed of: 
(1) a healthy soil assessment and education program; 
(2) a healthy soil grants program; and 
(3) other programs established by the department to accomplish the purposes of the 
Healthy Soil Act. 
B. In administering the healthy soil assessment and education program, the department shall: 
(1) work through technical assistance providers or eligible entities to: 
(a) encourage farmers and ranchers and land managers to undertake voluntary soil 
health measurements; 
| (b) raise awareness about desirable soil health characteristics; . 
. (c) facilitate on-site, producer-led workshops and training sessions to promote and 
engender soil health stewardship; and © 
(d) complete a baseline soil health assessment by testing the organic matter, water 
infiltration rate, microbiology and aggregate stability of soils, in addition to analyzing phospholip- 
ids and monitoring soil cover; 
(2) establish a statewide network of champions to promote soil health stewardship, offer 
guidance to producers and land managers and encourage teamwork; ; 
_ (3) create a program to provide ongoing training in soil health stewardship and workshop 
facilitation for champions and eligible entities; — 
(4) in collaboration with technical assistance providers, sponsor soil health workshops and 
training sessions at research centers and learning sites throughout the state; and 
_ (5) educate students and the general public about the importance of soil health stewardship. 
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76-25-5 NEW MEXICO AGRICULTURAL WORKFORCE DEVELOPMENT PROGRAM 76-25-5 


C. In administering the healthy soil grant program, the department shall: 

(1) award grants to eligible entities to provide technical assistance to producers and land 
managers in advancing soil health principles and implementing supported methods; 

(2) develop a user-friendly grant program application and application and reporting pro- 
cesses; 

(3) develop criteria for the award of grants; provided that grants shall be awarded equita- 
bly and priority may be given to eligible entities serving young producers, veterans, small farms 
or ranches or for projects that benefit economically or socially disadvantaged communities; and 

(4) ensure that grant funds are only used to advance soil health and soil health stewardship. 

D. The department shall encourage producer, land manager, landowner and interagency col- 
laboration in the management of healthy soils and shall: 

(1) work with technical assistance providers to advance soil health stewardship across pri- 
vate, state, federal and tribal land jurisdictions by i habe collaboration among producers, land 
managers and landowners; and 

(2) conduct outreach to producers and land managers to promote the program and other 
federal, state or local grant opportunities that support and promote healthy soils. 

E. In administering the program, the department. shall support local economic growth in New 
Mexico and shall: | 

(1) identify ways to increase the generation and use.of compost to build healthy soils; 

(2) to the extent permitted by the Procurement Code [18-1-28 to 13-1-199 NMSA 1978], 
prioritize in-state sourcing of the resources needed for the program, including testing resources, 
compost, seeds, fencing supplies and equipment; and 

(3) support the emerging market for food grown in New Mexico under management for 
healthy soils. 

F. The department may adopt rules to carry out the Heathy Soil Act. 


History: Laws 2019, ch, 126, § 4. i IV, § 23,.was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 126 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


76-25-5. Use of appropriated funds. 


Funds appropriated to the board of regents for the department to i ea ae the program may 
be used for: 
the healthy soil grant program; 
the healthy soil assessment and education program; 
promotion and outreach; 
department staffing support; 
capacity building for eligible entities; 
soil health research; ~ 
travel reimbursement and per diem in accordance with the Per Diem.and Mileage Act [10- 
8-1 eHow 10-8-8 NMSA 1978]; and - 
H. other expenditures as determined by the department to be necessary to support the overall 
effective administration of the program. 


= OBE ERP Pe 


History: Laws 2019, ch. 126, § 5. ‘ | Vics 205 wag effective June 14, 2019, 90 days after the 

Effective dates. — Laws 2019, ch. 126 contained no adjournment of the legislature. 
effective daté provision, but, pursuant to N.M. Const., art. 

ARTICLE 26 

New Mexico Agricultural Workforce Development Program 
Sec. Fa09 | Sec. 
76-26-1. Short title.. 76-26-3. Agricultural workforce development program 
76-26-2. Definitions. created; general provisions; rulemaking. 
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76-26-1 AGRICULTURE 76-26-3 


76-26-1. Short title. . 


This act [76-26-1 through 76-26-3] may be cited as the "New Mexico Agricultural Workforce De- 
velopment Program Act", 


History: Laws 2019, ch. 236, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 236 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


76-26-2. Definitions. 


As used in the New Mexico Agricultural Workforce Development Program Act: 

A. “agricultural business" means a business of a food or agricultural nature, including agricul- 
ture production or processing; ; 

B. "board" means the board of regents of New Mexico state university; 

C. "department" means the New Mexico department of agriculture; 

D. "director" means the director of the department; 

EK. "immediate family member" means the spouse, parent, sibling or child of the owner or man- 
ager of an agricultural business; a person to whom the owner or manager of an agricultural busi- 
ness stands in loco parentis; or any other person living in the household of the owner or manager 
of an agricultural business and related to the owner or manager of an agricultural business by 
blood or marriage; | 

F. "intern" means an individual who is a student or a young and beginning farmer or rancher 
employed by an agricultural business pursuant to the program; and 

G. "program" means the New Mexico agricultural workforce development program. 


History: Laws 2019, ch. 236, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 236 contained no adjournment of the legislature. : 
effective date provision, but, pursuant to N.M. Const., art. 


76-26-3. Agricultural workforce development program created; general 
provisions; rulemaking. 


A. The "New Mexico agricultural workforce development program" is created and shall be 
administered by the department. The department shall establish policies for the program that 
specify, at a minimum: 

(1) criteria for selecting agricultural businesses for participation in the program. menor e 
ing the ability of a business to effectively supervise an intern and offer the intern an opportunity 
to obtain meaningful work experience through the business; 

(2) criteria for an internship to qualify under the program, including requirements that 
the internship: 

(a) provide an intern with at least one hundred thirty hours of work experience; ,. 

(b) not exceed one year in duration per intern; and , 
(c) pay an intern an hourly wage rate that is no less than the minimum “wage rate 
established in Section 50-4-22 NMSA 1978; 

(3) criteria for an agricultural business to use in selecting qualified interns; provided that 
an immediate family member shall not be eligible to qualify as an intern; 

(4) the process and timetable for selecting qualified agricultural businesses and qualified 
interns; 7 

(5) accounting requirements for tracking internship costs; and 

(6) the process for an agricultural business to seek reimbursement. 

B. Subject to appropriations by the legislature, the board, on behalf of the department, may 
reimburse a participating agricultural business in an amount not to exceed fifty percent of the 
actual cost to the business of participating in the program. Actual cost includes the wages paid 
to an intern, a reasonable allocation of fixed overhead expenses and all incidental costs directly 
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76-26-3 NEW MEXICO AGRICULTURAL WORKFORCE DEVELOPMENT PROGRAM 76-26-3 


related to the internship. Based on the annual appropriation for the program, the director shall 
determine how many internships may be approved, the amount of reimbursement per internship 
and whether an agricultural business may be reimbursed for more than one intern in the same 
calendar year; provided that an agricultural business shall not be reimbursed for more than three 
internships in the same calendar year. 

C. The department shall annually report to the appropriate interim legislative committee on 
the effectiveness of the program in achieving the purpose of the New Mexico Agricultural Work- 
force Development Program Act. 


History: Laws 2019, ch. 236, § 3. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 236 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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CHAPTER 77 


Animals and Livestock 


Art. 
1. Dogs and Domesticated Animals, 77-1-1 to 77-1-20 
1A. Dangerous Dog, 77-1A-1 to 77-1A-6 
1B. Animal Sheltering, 77-1B-1 to 77-1B-12 
2. Livestock Board, 77-2-1 to 77-2-32 
2A. Beef Council, 77-2A-1 to 77-2A-9 
3. Control of Contagious Diseases, 77-3-1 to 77-3-19 
4, Eradication of Scabies, 77-4-1 to 77-4-8 
5. Eradication of Tuberculosis, 77-5«1 to 77-5-5 
_ 6. Dairy Industry Indemnity, Repealed 
7. Feeding of Hogs, 77-7-1 to 77-7-19 
8. Sheep, 77-8-1 to 77-8-22 
8A. Sheep and Goats, 77-8A-1 to 77-8A-11 | 
9. Brands, Ownership, Transportation and Sale of Animals, 77-9-1 to '77-9-63 
9A. Cattle and Sheep Rest Stations, 77-9A-1 to 77-9A-5 
10. Livestock Auction Markets, 77-10-1 to 77-10-10 
11. Herding, 77-11-1 to 77-11-9 
12. Herd Law Districts, 77-12-1 to 77-12-12 
13. Estrays, 77-13-1 to 77-13-10 
14. Trespass and Running at Large, 77-14-1 to 77-14-39 


15. Predatory Wild Animals and Rodent Pests, 77-15-1 to 77-15- 14 


16. Fences, 77-16-1 to 77-16-18 


17. Abattoirs, Meat Dealers and Storage Plants, 77-17-1 to 77-17-16 
18. General Animal Regulations, 77-18-1 to 77-18-6 


ARTICLE :1 


Dogs and Domesticated Animals 


Sec. 

77-1-1, Dogs; cats, domesticated fowls and birds are per- 
sonal property. ; 

77-1-2. Dog killing or injuring livestock; damages; mi to 

, be killed. 

77-1-3. Vaccination of dogs and cats required. 

77-1-4. Repealed. 

77-1-5. Vaccination of dogs and cats brought into state. 

77-1-6. Notice to health officer of animal bite; confine- 
ment; animal contact with’ rabid animals; 
animal rabies ‘quarantine; procedure fol- 
lowing death from fabies. 

77-1-7, 77-1-8. Repealed. 

77-1-9. Dogs; destruction. 

77-1-10. Vicious animals; rabid or Me aiaind dogs and 
cats; failure to destroy. 

77-1-11. Repealed. 


Sec. 

77-1-12. Local control by ordinance; dogs and cats run- 
ning at large. 

77-1-13. Penalty. 

77-1-14, 77-1-15, . Repealed; 

77-1-15.1. Regulation and licensure of ooh Sanaa: 
ment of animals; qualified service animals 
exempt. 

77-1-16. ‘Repealed. 


77-1-17, Abandoned dogs and cats; notice to owner; dis- 


posal without liability. 
77-1-18. Short title. 
77-1-19. Definitions. 
77-1-20. Sterilization agreement and sterilization de- 
' posit required. 


77-1-1. [Dogs, cats, domesticated rine Bad birds are personal 


property.] 


' That dogs, cats and ddmbstivated fowls and birds shall be deemed and considered as personal 
property, and all remedies given for the recovery of personal property and of ele as for injuries 


thereto are hereby extended to them.. 
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77-1-2 ANIMALS AND LIVESTOCK 77-1-3 


History: Laws 1912, ch. 38, § 1; Code 1915, §'26;C.S. 


1929, § 4-101; 1941 Comp., § 49-101; 1953 Comp., § 47- 
1-1, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the:law. 

Cross references. — For cruelty to animals, see 30- 
18-1 NMSA 1978. 

For replevin, see 42-8-1 to 42-8-22 NMSA 1978. 


ANNOTATIONS 


No state law preemption of ordinance. — The test 


for preemption is not whether the municipality misstates 
the law in its findings or whether some overlap exists be- 
tween an ordinance and a statute. The test is whether 
the ordinance permits an act the statute prohibits, or vice 
versa. The legislature's silence regarding other related ac- 


tivities is not an intent to preempt local government ac- 


tion in that area. The city's finding that certain animals 
are chattel property rather than personal property is not 
such a conflict. Rio Grande Kennel Club v. City of Albu- 
querque, 2008-NMCA-093, 144 N.M. 636, 190 P.3d 1131. 

Ordinance banning pit bulls. — Village ordinance 
banning American pit bull terriers, being a proper exer- 
cise of the village's police power, was not a deprivation of 
property without due process even though it allowed for 
the destruction of private property. Garcia v. Village of Ti- 
Jeras, 1988-NMCA-090, 108 N.M. 116, 767 P.2d 355, cert. 
denied, 107 N.M. 785, 765 P.2d 758. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 5, 

Liability for killing dog to protect domestic animal or 
fowl, 10 A.L.R. 689. 

Dogs as within contemplation of statutes_as to duty of 
railroads as regards livestock, 46 A.L.R. 1536.° 

Contributory negligence as a-defense to a cause: of ac- 
tion based upon violation of statute imposing duty upon 
keeper of animals, 10 A.L.R.2d 853... 

Civil liability of landowner for killing or injuring tres- 
passing dog, 15 A.L.R.2d 578. 


Liability of owner or operator of place of public resort, 
other than animal exhibitor, to patron injured by animal 
or insect, 17 A.L,R.2d 459, 64 A.L.R.4th 963. 

Law as to cats, 73 A.L.R.2d 1032, 8 A.L.R.4th 1287, 55 


./ / A.L.R.4th 1080, 68 A.L.R.4th 823. 


Privilege to kill or injure nontrespassing licensed dog 
to defend third person from harm or attack by animal, 74 
A.L.R.2d 770. 

Persons entitled to recovery for injury inflicted by horse 


or other domestic animal wasce es at show, 80 A.L.R.2d 


886, 

Liability of owner of horse to person ‘injured or killed 
when kicked, bitten, knocked down, and the like, 85 
A.L.R.2d 1161, ‘ 

Liability for injury or death of child social er 20 
A.L.R.3d 1127. 

Liability for injury to trespassing animals and bees as 
result of spraying or dusting crop, 37 A:L.R:3d 833. 

Liability of owner or bailor of horse for injuries by horse 
to hirer or bailee thereof, 6 A.L.R.4th 358. 

Liability to. adult social guest injured otherwise than by 
condition of premises, 88 A.L.R.4th 200. . 

Liability for killing or injuring, by motor vehicle, live- 
stock or fowl on highway, 55 A.L.R.4th 822. 

Cat as subject of larceny, 55 A.L.R.4th 1080. 

Liability of owner or operator of business premises for 


. injury to patron by dog or cat, 67 A.L.R.4th 976. 


Landlord's liability to third person for injury resulting 


- from attack on leased premises by dangerous or vicious 


animal kept by tenant, 87 A.L.R.4th 1004. 

Landlord's liability to third person for injury resulting 
from attack off leased premises by dangerous or vicious 
animal kept by tenant, 89. A.L.R.4th 374. 

Intentional provocation, contributory or comparative 
negligence, or assumption of risk as defense to action for 
injury by dog, 11 A.L.R.5th 127. 

- C.J.S,. Animals § 3. 


77-1-2. Dog killing or injuring livestock; damages; dog to be killed. 


If any dog shall kill orinjure any livestock, the owner.or keeper of such dog shall be liable for all 
damages that may be sustained thereby, to be recovered by the party so injured before any court 
having competent jurisdiction, and it shall be unlawful to keep such dog after it is known that the 
dog is liable to kill livestock, and it shall be the duty of the owner to kill, or have killed, the dog 
upon order of the court after a finding that the dog has killed or.injured livestock, and provided 
further, that it shall be the right of any owner of livestock so killed or injured by the actions of any 
dog to kill the dog while it is upon property controlled by the owner of the livestock. 


History: Laws 1901, ch. 105, § 2; Code 1915, § 219; 
C.S. 1929, § 4-2002; 1941 Comp.,, § 49-103; 1953 Comp., 
§ 47-1-2; Laws 1957, ch. 131, § 1. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 


‘Constitutionality of "dog" laws, 49:A.L.R. 847. 

Validity of statute or ordinance providing for destruc- 
tion of dogs, 56 A.L.R.2d 1024. 

Who "harbors" or "keeps" dog under animal liability 
statute, 64 A.L.R.4th 963. . 

3A C.J.S. Animals § 202. 


Jur. 2d Animals § 118. 


77-1-3. Vaccination of dogs and cats required. 


Any person who. owns or keeps a dog or cat over the age of three months in this state shall have 
the dog or cat vaccinated against rabies as prescribed by regulation of the health and environment 
department [department of health]. All antirabies vaccine shall be administered by or under the 
supervision of a licensed veterinarian who shall issue a.serially numbered certificate and tag for 
each such administration. 
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77-1-4 


History: 1953 Comp., § 47-1-2.1, enacted by Laws 
1959, ch. 176, § 1; 1973, ch. 170, § 1; 1977, ch. 253, § 55; 
1979, ch. 194, § 1. ' 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA 
1978, relating to the health and environment department, 
and enacted a new 9-7-4 NMSA 1978, creating the depart- 
ment of health. 

The 1979 amendment substituted "as prescribed by 
regulation of the health and environment department" for 
“annually with a vaccine approved by the director of the 
health services division of the health and environment 


77-1-4. Repealed. 


Repeals. — Laws 1979, ch. 194, § 9, repealed 77- 
1-4 NMSA 1978, as enacted by Laws 1959, ch. 176, § 2, 


DOGS AND DOMESTICATED ANIMALS 77-1-9 


department” at the end:of the first sentence and added 
"who shall issue a serially numbered certificate and, tag 
for each.such administration" atthe end of the second 
sentence. 

The 1977 amendment substituted "health services 
division of the health and environment department for 
"health and social services department" in the first sen- 
tence, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for injuries caused by cat, 68 A.L.R.4th 823. 


relating to vaccination certificates and tags. For present 
provisions, see 77-1-3 NMSA 1978. 


77-1-5. Vaccination of dogs and cats brought into state. 


Any dog or cat brought into the state shall be securely confined by the owner or keeper until vac- 
cinated against rabies, which vaccination shall be administered within one week after entry into 
the state unless the owner or keeper has a certificate of vaccination issued by a veterinarian in 
another state or aia country and such vaccination conforms to the requirements of ii state. 


History: 1953 ein: . § 47-1-2.3, enacted by Laws 
1959, ch. 176, § 3; 1973, ch. 170, § 3. 


77-1-6. Notice to health officer of animal bite; confinement; animal 
-. contact with rabid animals; animal rabies quarantine;. 
procedure following death from rabies. 


The health and environment department [department of health] shall prescribe regulations for the 
reporting of animal bites, confinement and disposition of rabies-suspect animals, rabies quarantine 
and the disposition of dogs and cats exposed to rabies, in the interest of public health and safety. 


History: 1978 Comp., § 77-1-6, enacted by Laws: 


1979, ch. 194, § 2. 

Repeals and reenactments. — Laws 1979, ch. 194, § 
2, repealed former 77-1-6. NMSA 1978 and enacted a new 
section. 

Bracketed material. — The Seated material was 
inserted by the compiler and is not part.of the law. 

Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA 
1978, relating to the health and environment department, 
and enacted a new 9-7-4 NMSA 1978, oe the depart- 
ment of health. 


77-1-7, 77-1-8. Repealed. _ “ 
Repeals. — Laws 1979, ch. 194, § 9, repealed 77-1-7 


and 77-1-8 NMSA 1978, as enacted by Laws 1959, ch. 
176, 88 5 and 6 respectively, relating to the disposition of 


77-1-9. Dogs; destruction. 


_ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. patevehidee: — 4Am. 
Jur. 2d Mvinals § 52 et seq. 

Validity of statute or ordinance providing for destruc- 
tion of dogs, 56 A.L.R. 1024. 

Right to and measure of compensation for animals de~' 
stroyed to ashes spread of disease or infection, 67 A.L.R. 
208. . 

3A C.J.S. Animals 88 73, 76. 


dogs or cats bitten by rabid animals and the declaration 
of a quarantine against rabies within a health district. For 
present.provisions, see 77-1-6 NMSA 1978. ° 


A. Any peace officer may impound any dog found running at large unaccompanied by and not 
under the control of the owner or handler, and further, the peace officer shall destroy the dog if it is 
in the act of pursuing or wounding livestock or wounding and killing poultry or attacking humans. 
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77-1-10 ANIMALS AND LIVESTOCK. : 77-1-11 


.B. Any peace officer may kill any dog in the act of pursuing or. wounding any livestock or 
wounding or killing poultry or attacking humans whether or not the dog wears a rabies tag re- 
quired by Section 77-1-3 NMSA 1978. There shall be no ability. of the peace officer in damages or 
otherwise for such killing. 


History: 1953 Comp., § 47-1-2.7, enacted by Laws Validity of statute or ordinance providing for destruc- 


1975, ch. 352, § 1. © tion of dogs, 56 A.L.R.2d 1024. 
Liability of public officers for killing or injuring ani- 
ANNOTATIONS mals, while acting, or professing to act, under a statute 
Am. Jur. 2d, A.L.R. and C. JS.  eTRrenCEs, <4 Amn, in relation to the inspection or destruction of livestock, 2 
Jur. 2d Animals § 58 et seq. A.L.R.3d 822. shes : 
Constitutionality of statute for control of diseases of Construction of provisions of statute or ordinance - 


livestock 6D AT, R, BOB. governing occasion, time, or manner of summary de- 
Right to kill dog dangerous to other animals as nui- struction of domestic animals by public authorities, 42 


A.L.R.4th 839. 
BAD devise aie 3A C.J.S. Animals 8§ 137, 138, 157, 158. 


77-1-10. Vicious animals; rabid or unvaccinated dogs and cats; failure 
to destroy. 


A. ‘It is unlawful for,any person to keep any animal known to be vicious and.liable to attack or 
injure human beings unless such animal is securely kept to prevent injury to any person. : 

B. It is unlawful to keep any unvaccinated dog or cat or any animal with any symptom of rabies. 

C. It is unlawful to fail or:to refuse to destroy vicious animals.or unvaccinated dogs or cats 
with symptoms of rabies as prescribed by regulation of the health and environment department 
[department of health] for the protection of public health and safety. 


History: Laws 1901, ch. 105, § 3; Code 1915, § 220; ANNOTATIONS 


C.S. 1929, § 4-2003; 1941 Comp., § 49-104; 1953 Comp. 18 dou ; 
§ 47-1-3; Laws 1959, ch. 176 7; 1973, ch, 170, Sa, Common law deemed test of liability for dog bite, 
1977, ch. 253, § 56; 1979, ch. 194, § 3. — There is no statute in New Mexico making the owner of 
Bracketed material. — The bracketed was inserted.’ 2-d0g an insurer against damages inflicted by it. The only 
by the compiler and is not part of the law. statute on ,the subject is this section, making it unlaw- 
Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA ful to keep a dog known to be vicious. Thus, common law 
1978, relating to the health and environment department, is the test of liability in an action for injuries to a minor 
and enacted a new 9-7-4 NMSA 1978, creating the depart- child who was severely bitten by a dog while on the prem- 
mibnt of health. é rage - — — oral v. Drury, 19538-NMSC-029, 
The 1979 Seacusticent substituted "failure to de- 57 N.M, 269, 258 P. : ) 
stroy" for "procedure following death from rabies" in Am. Jur, 2d, A.L.R. and CwJ.S. references. — Per- 
the catchline, designated the first sentence of the pre- sonal injuries inflicted by animal as within homeowner's 
viously undesignated first paragraph as Subsection or personal liability policy, 96 A.L.R.3d 891. 
A and the second sentence of the previously undes- Modern status of rule of absolute or strict liability for 
ignated first paragraph as Subsection B, substituted dogbite, BLA. -L. ‘R. Ath 446, 
"vicious" for "vicous" following "known to be" and "or" Who "harbors" or "keeps" dog under animal liability 
for "and" following "to attack" in Subsection A, sub- statute, 64 A-L.R.4th 963. : i 
stituted "with.any symptom" for "which has shown Liability of owner or operator of business premises for 
any symptom" in Subsection B, deleted "except that, injury to patron by dog or cat, 67 A.L.R.4th 976. 
if such animal has bitten a human being, it shall be Liability for injuries caused by cat,.68 A.L.R.4th 823. 
confined for a ten-day period" from the end of Sub- Liability for injuries inflicted by:dog on public officer or 
section B, deleted the last sentence of the previously employee, 74 A.L.R.4th 1120. 
undesignated first paragraph and the second undesig- Validity and construction of statute, ordinance, or regu- 
nated paragraph, relating to the sending of the head lation applying to specific dog breeds, such as "pit bulls" or 
of any animal suspected of having died of rabies to a bull terriers, 80 A.L.R.4th 70. 4g : 
laboratory, added Subsection C and made other minor Landlord's liability to third person for injury resulting 
changes. from attack on leased premises by dangerous or vicious 
The 1977 amendment substituted "health services animal kept by tenant, 87 A.L.R.4th 1004. 
division of the health and environment department’ for Landlord's liability to third person for injury resulting 
"health and social services department" and :"division" for from attack off leased premises by dangerous or vicious 
"department" in the second paragraph. animal kept by tenant, 89 A.L.R.4th 374. 


Liability for injury inflicted by horse, dog, or other do- 
mestic animal exhibited at show, 68 A.L.R.5th 599, 


77-1-11. Repealed. 


Repeals, — Laws 1979, ch, 194, § 9, repealed 77-1- relating to the killing of any animal the keeping of which 
11 NMSA 1978, as enacted by Laws 1901, ch. 105; § 4, is unlawful. 
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77-1-12 


DOGS AND DOMESTICATED ANIMALS 


77-1-15.1 


77-1-12. Local control by ordinance; dogs and cats running at large. 


Each municipality and each county shall make provision by ordinance for the seizure and dis- 
position of dogs and cats running at large and not kept or claimed by any person on the person's 
premises; provided, however, that the ordinance does not conflict with the provisions of Chap- 


ter 77, Article 1B NMSA 1978. 


History: Laws 1901, ch. 105, § 5; Code 1915, § 222; 
C.S, 1929, § 4-2005; 1941 Comp., § 49-106; 1953 Comp., 
§ 47-1-5; Laws 1978, ch. 170, § 9; 1979, ch. 194, § 4; 
2009, ch. 103, § 1. 

The 2009 amendment, effective June 19, 2009, 
changed the reference of the act from "Animal Sheltering 
Services Act" to "Chapter 77, Article 1B NMSA 1978"; and 
added the exceptions at the end of the sentence. 

The 1979 amendment substituted the present catch- 
line for "Running at large in municipalities," substituted 
"municipality and each county" for "municipal corpora- 
tion" near the beginning of the section, substituted "dis- 
position of dogs" for "killing of all dogs” near the middle of 
the section and substituted "kept or claimed" for "claimed 
or harbored" near the end of the section. 


ANNOTATIONS 


Section not part of maintenance of roadways. 


— Compliance with this section and Section 77-1-15.1B 
NMSA 1978 is not part of maintenance of a roadway, high- 
way or street within the meaning of the legislative waiver 
of governmental immunity found in Section 41-4-11A 
NMSA 1978, relating to negligent maintenance of high- 
ways, roadways, and streets. Smith v. Village of Corrales, 
1985-NMCA-121, 103 N.M. 734, 713 P.2d 4, cert. denied, 
103'N.M. 740, 718 P.2d 556 (1986). 


77-1-13. Penalty. 


Am, Jur. 2d, A.L.R, and C.J.S. references. — Con- 
struction and application of ordinances relating to un- 
restrained dogs, cats, or other domesticated animals, 1 
A.L.R.4th 994. 

Liability of person, other than owner of animal or owner 

or operator of motor vehicle, for damage to motor vehicle 
or injury to person riding therein resulting from collision 
with domestic animal at large in street or highway, 21 
A.L.R.4th 132. 
- Liability of owner or operator of vehicle for damage to 
motor vehicle or injury to person riding therein resulting 
from collision with domestic animal at large in street or 
highway, 21 A.L.R.4th 159. 

Construction of provisions of statute or ordinate 
governing occasion, time, or manner of summary de- 
struction of domestic animals by public authorities, 42 
A.L.R.4th 839. 

Liability for injuries caused by cat, 68 A.L.R.4th 823. 

Validity and construction of statute, ordinance, or regu- 
lation applying to specific dog breeds, such as "pit bulls" or 
"pull terriers," 80 A.L.R.4th 70. 

Landlord's liability to third person for injury resulting 
from attack on leased premises by dangerous or vicious 
animal kept by tenant, 87 A.L.R.4th 1004. 


Violation of Sections 77-1-3 and 77-1-10 NMSA 1978 and Section 6 [77-18-1 NMSA 1978] of this 
act or regulations or orders issued pursuant thereto shall be a misdemeanor. 


History: 1978 Comp., § 77-1-13, enacted by Laws 
1979, ch. 194, § 5. 

Repeals and reenactments. — Laws, 1979, ch. 194, 
§ 5, repealed former 77-1-13 NMSA 1978, relating to the 


77-1-14, 77-1-15. Repealed. 


Repeals. — Laws 1989, ch. 242, § 5 repealed 77-1-14 
NMSA 1978, as enacted by Laws 1943, ch. 57, § 1, relating 
to guide dogs leading the blind, effective June 16, 1989. 


enforcement of animal control ordinances, and enacted a 


new section. ° 


Laws 1979, ch. 194, § 9, repealed 77-1-15 NMSA 1978, 
as enacted by Laws 1943, ch. 62, § 1, relating to municipal 
licensing of dogs and the exemption of guide dogs from 
such. For present provisions, see 77-1-15.1 NMSA 1978. 


77-1-15.1. Regulation and licensure of dogs; impoundment of animals; 
qualified service animals exempt. 


A. Every municipality and each county may provide by ordinance for the mandatory licensure 
of dogs over the age of three months. License fees shall be fixed by the responsible municipality 
or county. Proof of vaccination against rabies shall be provided by the owner or keeper before a 
license is issued. A combined rabies vaccination certificate and license may be provided by ordi- 
nance. 

B. Every municipality and each county shall provide for the impoundment of rabies-suspect 
animals and shall designate a part-time or full-time animal control officer who shall be deputized 
to enforce animal control laws, orders, ordinances and regulations; 
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77-1-16 


ANIMALS AND LIVESTOCK 


77-1-19 


C. No fee shall be charged for the licensure of qualified service’ animals who are trained ‘to 
lead partially or totally blind persons, aid hearing sig ota persons or assist Oe ey hate 


persons. 


History: Laws 1979, ch. 194, § 7; 1989, ch. 242, § 4. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "qualified service animals" for "guidedogs" in the 
catchline and the present provisions of Subsection C for 
"No fee for the licensure of dogs trained to assist the blind 
or deaf shall be charged". 


ANNOTATIONS 


Section not part of maintenance of roadways, — 


or street within the meaning of the legislative waiver 
of governmental immunity found in Section 41-4-11A 
NMSA 1978, relating to negligent maintenance of high- 
ways, roadways, and streets. Smith v.. Village of Corrales, 
1985-NMCA-121, 103 N.M. 734, 718 P.2d 4, cert. denied, 
103 N.M. 740, 713 P.2d 556 (1986). y 

Am, Jur. 2d, A.L.R. and 'C.J.S, references, — -4 Am, 
Jur. 2d Animals § 26 et seq. ; 

3A C.J.S. Animals § 11; 62 C.J.8. Municipal Corpora- 
tions § 218. 


Compliance with this section and Section 77-1-12 NMSA 
1978 is not part of maintenance of a roadway, highway 


77-1-16. Repealed. 


Repeals. — Laws 1979, ch. 194, §9, repéaled 77-116 
NMSA 1978, as enacted by Laws 1977, ch. 332, § 2, relat- 
ing to municipal licensing of dogs and the gee Ss: of 


hearing ear aid dogs from such, For keiily eines see 
77-1-15.1 NMSA:1978, 


77-1-17, Abandoned dogs and cats: notice to owner; disposal without 
liability. 


A. As used in this act [section], "custodian" means the owner or operator of a veterinary clinic 
or hospital, a doctor of veterinary medicine, a kennel, grooming parlor or other animal care facility. 

B. Any dog or cat placed in the custody of a veterinarian, kennel, animal clinic or hospital, 
grooming parlor or other animal care facility shall be deemed to be abandoned if, after the term of 
any agreement for board or other care has expired, the dog or cat has not been reclaimed within 
ten days after written notice has been given the owner or his agent by registered or certified mail. 

C. Any dog or cat deemed abandoned under the provisions of Subsection B of this section, may 
be disposed of by the custodian if not reclaimed. Notice of the intent to dispose of a dog or cat shall 
be given to the owner or his agent. by registered or certified mail. Such notice, when sent to the ad- 
dress given to the custodian by the owner, shall relieve the custodian from all oy, to the owner 
or his agent for the disposal of the dog or cat. 

D. The custodian may turn over an abandoned dog or cat to the municipal or dents animal 
control center, pound or shelter for disposal by them. Nothing in this act [section] shall affect 
the holding time or notice procedures regarding any municipal or county control facility which is 
owned or operated by, or is under contract or franchise to, a municipality or county. 

E. Nothing in this act [section] shall relieve the owner of a dog or cat for the payment of all 
reasonable charges for medical or care services rendered to the dog or cat while in the custody of a 
veterinarian, kennel, animal clinic or hospital, grooming parlor or other animal care facility, © 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 47-1-9, enacted by Laws 
1973, ch. 94, § 1. 


77-1-18. Short title. 
This act [77-1-18 through 77-1-20 NMSA 1978] may be cited as the "Pet Sterilization Act". 


History: Laws 1998, ch. 48, § 1.. 


77-1- 19. Definitions. 


As aol; in the Pet StariiGatlonts Act: ae | | Ley 
A. "animal" means a cat or dog; d T2ab%0 
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77-1-20 '» DANGEROUS DOG 77-1A-2 


B. » "animal shelter" means any animal facility operated privately or by or fora mecpincieapenee or 
county, 4 in which stray, lost or unwanted animals are kept and released for adoption; 

C.. "sterilization" means rendering-an animal unable to Septiniiay ition by the spaying of a 
female animal or by the neutering of a male animal; and 

D..."sterilization deposit" means that portion of the adoption fee Riad bs the animal shelter 
when a person adopts an unsterilized ements the "sterilization deposit" is refunded when the ani- 
mal is sterilized. . 


History: Laws 1998, ch. 43, § 2. 


77-1-20. Sterilization agreement and sterilization deposit required. 


A. No animal shall be released from an animal shelter to an adopting person unless a steriliza- 
tion agreement has been signed anda sterilization deposit has been ea as provided in Subsec- 
tions C and D of this section. 

B. In addition to any adoption fee charged, a sterilization deposit of at least twenty-five dollars 
($25.00) shall be imposed on the adoption of each animal from an animal shelter. 

C. Animals less than six months of age shall be released only upon payment of the adoption fee 
and a sterilization deposit and after the adopting person has signed an agreement stating he will 
have the adopted animal sterilized when it is no older than six months of age. 

D,. Adult animals over the age of six months shall be released only upon payment of the adop- 
tion fee and a sterilization deposit and after the adopting person has signed an agreement stating 
he will have the animal sterilized within thirty days of the date of adoption. 

E. The sterilization deposit shall be reimbursed only, upon presentation of a receipt from a vet- 
erinarian that the adopted animal has been sterilized. 

F. An unsterilized animal reclaimed by its owner shall be released without being sterilized 
upon payment of the twenty-five dollars ($25.00) for the sterilization deposit and impoundment 
fees imposed by the shelter, and the owner shall sign an agreement stating he will sterilize the 
animal within thirty days after release or will obtain a breeder permit or its equivalent. The ster- 
ilization deposit shall be reimbursed upon presentation by the owner of a receipt from a veterinar- 
ian that the animal has been sterilized. — 


History: Laws 1999, ch. 43, § 3. 


ARTICLE 1A 
Dangerous Dog 
Sec. Sec. 
77-1A-1, Short title. 77-1A-5. Registration and. handling. requirements. for 
77-1A-2. Definitions. dangerous and potentially dangerous dogs. 
77-1A-3, Exceptions. 77-1A-6, Prohibited acts; penalties. 


77-1A-4. Seizure of dog; petition to court. 


This act [77-1A-1 through 77-1A-6 NMSA 1978] may be cited as the "Dangerous Dog Act". 


History: Laws 2005, ch. 61, § 1. tie ~~ TV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 61 contained no ef- . journment of the eee 
fective date provision, but, pursuant to N.M, Const., art, fois 


77-1A-2, Definitions. — | 
As used in the Dangerous Dog Act: 
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A; "animal control authority" means an entity authorized'to enforce the animal control laws of 
a city, county or state, whether acting alone or in concert: with other governmental authorities. In 
those areas not served! by an animal control authority, the: sheriff or municipal law enforcement 
shall carry out the duties of the animal control authority under the Dangerous Dog Act; 

B. "dangerous'dog" means a dog that caused a serious injury to a person or domestic animal; 

C. "owner" means’a person who possesses, harbors, keeps or has control or custody of'a dog or, 
if that person is under the age of eighteen, that person's parent or guardian; 

D. "potentially dangerous dog" means a dog that may reasonably be assumed to pose a threat 
to public safety as demonstrated by the following behaviors: 

(1) causing an injury to a person or domestic animal that is ot severe than a serious, 
injury; a’ , 
(2) chasing or menacing a person or domestic animal in an oeEEe manner and with- 
out provocation; or * 

(3) acting in a highly aggressively scarupsaaiies manner aiid a fenced ward or enclosure 
and appearing able to jump out of the yard or enclosure; 

E. -"proper enclosure" means secure confinement indoors or outdoors, such as ina fenced yard, 
locked pen or other. structure, that is designed to prevent the animal. from escaping the confined 
area and young children from entering the confined area but does not include chaining, restrain- 
ing or otherwise affixing the animal to a stationary object; and 

F. "serious injury" means a physical injury that results in broken bones, multiple bites or dis- 
figuring lacerations requiring sutures or reconstructive surgery. 


History: Laws 2005, ch. 61, § 2. | IV, § 23, was. effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 61 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


77-1A-3. Exceptions. 


A dog shall not be declared a dangerous or potentially dangerous dog if: : 
A. the dog was used by. a law enforcement official for legitimate law enforcement purposes; 
B. the threat, injury or damage was sustained by a person or domestic animal who was: 

(1) trespassing upon premises occupied by the owner or the dog; 

(2) provoking, tormenting, abusing or assaulting the dog or had repeatedly, in the past, 

provoked, tormented, abused or assaulted the dog; or 

(3) committing or attempting to commit a crime; or 
C. the dog was: 

(1) responding to pain or injury; _ 

(2) protecting itself or its offspring; or 

(3) protecting or defending a human being or domestic animal from attack or assault. 


History: Laws 2005, ch. 61, § 3. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 61 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


77-1A-4. Seizure of dog; petition to court. 


A. Ifan animal control authority has probable cause to believe that a dog is a dangerous dog 
and poses an imminent threat to public safety, the animal control authority may apply to a court of 
competent jurisdiction in the county where the animal is located for a warrant to seize the animal. 

B. If an animal control authority has probable cause to believe that a dog is a potentially dan- 
gerous dog and poses a threat to public safety, the animal control authority may apply to a court of 
competent jurisdiction in the county where the animal is located for a warrant to seize the animal. 

C. After seizure, the animal control authority shall impound the dog pending disposition of the 
case or until the owner has fulfilled the requirements for a certificate of registration pursuant to 
the provisions of Section 5 [77-1A-5 NMSA 1978] of the Dangerous Dog Act. 
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D. After seizure: 

(1) the owner may adits that the dog is dangerous or potentially meactaetts and comply 
with the requirements fora certificate of bc sania a pursuant to Section 5 of at Dangerous Dog 
Act; or 

(2) the animal control sarthinete may, pes fourteen days flak seizure of the dog, bring 
a petition in court seeking a determination of whether the dog is dangerous or potentially danger- 
ous. If the court finds, by clear and convincing evidence, that the dog is dangerous and poses an 
imminent threat to public safety or potentially dangerous and poses a threat’ to public safety, the 
court shall order the owner to comply with the registration and handling requirements for the dog 
and obtain a certificate of registration within thirty days or have the dog humanely destroyed. If 
the court does not make the required findings pursuant to this Par aeeHpes, the court shall immedi- 
ately order the release of the dog to its owner. 

E. Ifthe owner does not admit that the dog is eel dering or potentially Biteaconts and the ani- 
mal control authority does not bring a petition in court within fourteen days of seizure of the dog, 
the court shall immediately order the release of the dog to its owner. 

F. Ifthe owner admits that the dog is dangerous and transfers ownership of the dog to the ani- 
mal control authority, the animal control authority may humanely destroy the dog. 

G. A determination that a dog is not dangerous or potentially dangerous shall not prevent an 
animal control authority from making a subsequent application for seizure based on the dog's 
subsequent behavior. 


History: Laws 2005, ch. 61, § 4. LOLI IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch.'61 contained no ef- journment of the legislature. ’ 
fective date provision, but, pursuant.to N.M. Const,, art. 


7 7-1A-5. Registration and handling requirements for dangerous and 
potentially dangerous dogs. _ 


a 


A. An animal control authority shall issue a certificate of SR gh to the owner of a poten- 

tially dangerous dog if the owner establishes that: 

(1) the owner is able to keep the dog under control at all times; 

(2) a license, if applicable, Heals been issued ge inee ty to the requirements of the jurisdic- 
tion; 

(3) the dog has a current danihte vaccination; 

(4) the owner has a proper enclosure for the dog; 

' (5) the owner has paid-an annual fee, if applicable, established by the animal control au- 
thority to register a potentially dangerous dog; 

(6) the dog has been spayed or neutered; 

(7) the dog has been implanted with a microchip containing owner identification cee 
tion that is also provided to the animal control authority; and 

(8) the owner has entered the dog in a socialization and behavior program approved or of- 
fered by the animal control authority.’ 

B. Ifa dog previously determined to be potentially dangerous has not exhibited any of the 
behaviors specified in Subsection D of Section 2 [7'7-1A-2 NMSA 1978] of the Dangerous Dog Act 
for thirty-six consecutive months, the owner may request the animal control authority in the ju- 
risdiction to lift the requirements for registration pursuant to this section. If the animal control 
authority has no‘reasonable basis to believe that the dog has exhibited the behaviors specified, it 
shall relieve the owner of the requirements of this section. 

C. An animal control authority shall issue a certificate of registration to the owner of a danger- 
ous dog if the owner, in addition to the requirements of Subsection A of this section, establishes 
that: 

(1) the owner has paid an annual fee, if applicable, established by the animal control au- 
thority to register a dangerous dog; 

(2) the owner has written permission of the property owner or homeowner's association 
where the dangerous dog will be kept, if applicable; 
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77-1A-6 ANIMALS AND LIVESTOCK 77-1A-6 


(3) the dangerous dog will be maintained rise pas on the owner's ae except for 
medical treatment or examination; 

(4). when the dangerous dog is Raf from the owner's property, the iis shall be caged 
or muzzled and restrained with a lead no longer than four feet, and the dog shall be under com- 
plete control at all times; 

(5) the dangerous dog will not be deemdportteds ina readiivlts that might allow the dog to es- 
cape or gain access to any person or animal outside the vehicle; and 

(6) aclearly visible warning sign with a conspicuous warning symbol indicating that there 
is a dangerous dog on the premises is posted where the dog is kept and is visible from a alpubite 
roadway or from fifty feet, whichever is less. 

D. . An animal control authority may order the immediate impoundment or eile a ‘dbchemeatieek 
of a dog previously determined to be a dangerous dog if the owner fails to abide by the conditions 
for registration, confinement or pap aiae set forth in this section. 


History: Laws 2005, ch. 61, § 5. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 61 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


77-1A-6. Prohibited acts; penalties. 


A. Itis unlawful for an owner of a dangerous or potentially dangerous dog to: 

(1). keep the dog without a valid certificate ofregistration; _ 

(2) violate the registration and handling requirements for the dog; 

(3) fail to notify the animal control authority immediately upon: 

(a) the escape of the dog; or 

(b) .an attack by the dog upon a human being or a domestic animal, 

(4) fail to notify the animal control authority of the dog's death within five business rei 

(5) fail to notify the animal control authority within twenty-four hours if the dog has been sold 
or given away and provide the name, address and telephone number of the new owner of the dog; 

(6) fail to surrender the dog to an animal control authority for,safe confinement pending a 
determination of the case when there is reason to believe that the dog poses an imminent threat 
to public safety; or 

(7) fail to comply with special handling or care Sinaia eaeede for the dog that a court has 
ordered. 

B. Whoever violates a provision of Subsection A of this section is guilty ofa eh ets and 
shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978 and, for a sec- 
ond or subsequent offense, is guilty of a fourth degree felony and shall be Benton ed in.accordance 
with the provisions of Section 31-18-15 NMSA 1978, 

C. An owner of a dangerous or potentially dangerous dog that causes serious injury or death to 
a domestic animal, without provocation, is guilty of a fourth degree felony and shall be sentenced 
in accordance with the provisions of Section 31-18-15 NMSA 1978... 

D. An owner of a dangerous or potentially dangerous dog that causes serious injury to a hu- 
man being, without provocation, is guilty of a third degree felony and shall be sentenced in accor- 
dance with the provisions of Section 31-18-15 NMSA.1978. ; ,' 

K. An owner of a dangerous or potentially dangerous dog that causes the death of a human be- 
ing, without provocation, is guilty of a third degree felony. resulting in the death. of a human being 
and shall be sentenced in accordance with the provisions of Section aay 18-15 NMSA 1978. 

F. Prosecution pursuant to this section requires .a showing that: 

(1) an owner knew of the propensity of a dog to inflict serious injury; OF.2 fa 

(2), the dog had previously been found by a court to be a dangerous or potentially danger- 
ous dog. 


History: Laws 2005, ch. 61, § 6. IV, § 23, was ‘effective June 1%, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 61 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. i 


i? 
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77-1B-1 ANIMAL SHELTERING 77-1B-2 


ARTICLE 1B 
‘Animal Sheltering 

Sec. , Sec. 
77-1B-1. Short title. (Repealed effective July 1, 2024.) 77-1B-7. Euthanasia instructors; certification. (Repealed 
77-1B-2,. Definitions. (Repealed effective July 1, 2024.) effective July 1, 2024.) 
77-1B-3. Animal sheltering committee created; members; 77-1B-8. Euthanasia agencies; inspections; exemptions. 

qualifications; terms; vacancies; duties; re- (Repealed effective July 1, 2024.) 

moval; application of Uniform Licensing 77-1B-9. Violations. (Repealed effective July 1, 2024.) 

Act. (Repealed effective July 1, 2024.) 77-1B-10. Enforcement and injunctions. (Repealed effec- 
77-1B-4. Animal care and facility fund created; adminis- tive July 1, 2024.) 

tration. (Repealed effective July 1, 2024.) 77-1B-11:' Disciplinary actions; euthanasia technicians, 
77-1B-5.. Board powers and duties. (Repealed effective euthanasia agencies and. euthanasia in- 

July 1, 2024.) . , structors; hearings; penalties. (Repealed 
77-1B-6. Euthanasia technician; license. (Repealed ef- effective July 1, 2024.) 

fective July 1, 2024.) 77-1B-12. Repealed. 


77-1B-6.1. Euthanasia technician authority defined. 
(Repealed effective July 1, 2024.) 


77-1B-1. Short title. (Repealed effective July 1, 2024.) 
Chapter 77, Article 1B NMSA 1978 may be cited as the "Animal Sheltering Act". 


History: Laws 2007, ch. 60, § 1; 2009, ch. 102, § 3. The 2009 amendment, effective June /19, 2009, 

Delayed repeals. — Laws 2017, ch. 44, § 7 provided changed the reference to the act to the Chapter and Ar- 

that Chapter 77, Article 1B NMSA 1978 is repealed effec- ticle of NMSA 1978 and changed the name of the act from 

tive July 1, 2024, See Section 61-14-20 NMSA 1978. the "Animal Sheltering Services Act" to. the ‘animal Shel- 
tering Act”. 


77-1B-2. Definitions. (Repealed effective July 1; 2024.) 


As used in the Animal Sheltering Act: 

A. "animal" means any animal, except humans, not defined as "livestock" in Subsection K of 
this section; © 7 

B. "animal shelter": 

(1) means: 
(a) a county or municipal facility that provides shelter to animals ¢ on a regular basis, 
including a small animal impound facility; and 
(b) a private humane society or a private animal shelter that temporarily houses 
stray, unwanted or injured animals through administrative or contractual arrangements with a 
local government agency; and : 
(2) does not include a municipal zoological park; 

C. "board" means the board of veterinary medicine; 

D. "disposition" means adoption of an animal; return of an anita to the owner; release of an 
animal to a rescue organization; release of an animal to another animal shelter or to a rehabilita- 
tor licensed by the department of game and Heh. or the United States fish and wildlife service; or 
euthanasia of an animal; 

E. "emergency field euthanasia" means the process defined by rule of the board to cause the 
death of an animal in an emergency situation when safe and ea a, transport of the animal is 
not possible; 

F. "euthanasia" means to produce a humane death of an Riad! by standards deemed accept- 
able by the board as set forth in its rules; 

G. "euthanasia agency" means a facility that provides shelter to animals on a regular basis, 
including a small animal impound facility, a humane society or a public or private shelter facility 
that temporarily houses stray, unwanted or injured animals, and that performs euthanasia; 

H. "euthanasia drugs" means non-narcotic Schedule II or Schedule IIT substances and chemi- 
cals as set forth in the Controlled Substances Act’ [Chapter 30, Article 31 NMSA 1978] that are 
used for the purposes of euthanasia and pre-euthanasia of animals; © 
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77-1B-3 


ANIMALS AND LIVESTOCK 


77-1B-3 


I. "euthanasia instructor" means a veterinarian ‘or a euthanasia technician certified by the 
board to instruct other individuals in euthanasia techniques; 
J. "euthanasia technician" means.a person licensed by the board to euthanize animals for a 


euthanasia agency; 


K. "livestock" means all domestic or domesticated animals that are used or raised on a farm or 
ranch and exotic animals in captivity and.includes horses, asses, mules, cattle, sheep, goats, swine, 
bison, poultry, ostriches, emus, rheas, camelids and farmed cervidae but does not include canine or 


feline animals; 


L..« "rescue organization" means an organization that rescues animals and i is not involved in the 


breeding of animals; 


M. "supervising veterinarian" means a person who is a veterinarian, who holds both a valid 
New Mexico controlled substance license and a valid federal drug enforcement agency license and 
who approves the drug protocols and the procurement and administration of all pharmaceuticals; 


and 


N. "veterinarian" means a person who is licensed as:a doctor of veterinary medicine by the 
board pursuant to the Veterinary Practice Act [Chapter 61, Article 14 NMSA 1978]. 


History: Laws 2007, ch. 60, § 2; 2009, ch.102, § 4; 
2017, ch. 44, § 8. 

Delayed repeals. — Laws 2017, ch. 44, § 7 provided 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- 
tive July 1, 2024. See Section 61-14-20 NMSA 1978. 

The 2017 amendment, effective July 1, 2018, revised 
the definitions of "animal shelter" and "board", and: re- 
moved the definition of "department" as used in the Ani- 
mal Sheltering Act; in Subsection B, Subparagraph B(1) 
(a), after "including a", deleted "dog pound" and added 
"small animal impound facility"; in Subsection C, after 
"board' means the", deleted "animal sheltering", and after 
"board", added "of veterinary medicine"; deleted "Subsec- 
tion D and redesignated former Subsections E through O 


as Subsections D through N, respectively; in Subsection G, 
after "including a", deleted "dog pound" and added "small 
animal impound facility’; and in Subsection N, after 
"board", deleted "of veterinary medicine". 

The 2009 amendment, effective June 19, 2009, in Sub- 
section C, changed the name of the board from “animal 
sheltering services board" to’"animal sheltering board" 
in Subsection E, after "animal shelter", deleted "licensed 
pursuant to the Animal Sheltering Services Act"; in Sub- 
section J, after "means a", added "veterinarian or a" and 
after "euthanasia", deleted "provider licensed and" and 
added "technician"; and in Subsection K, changed the 
term defined from "euthanasia provider" to "euthanasia 
technician". 


77-1B-3. Animal sheltering committee created; members; qualifications; 
terms; vacancies; duties; removal; application of Uniform . 
Licensing Act. (Repealed effective July 1, 2024.) 


A. The "animal sheltering committee" is created. The animal sheltering committee shall con- 

sist of five members as follows: | 

(1). one euthanasia agency employee with training and education in euthanasia; 

(2) one veterinarian who has provided paid or unpaid services to an animal shelter; ) 

(3) one representative from a nonprofit animal advocacy group; 

(4) one member of the public; and 

(5). a manager or, director of a New Mexico facility that provides shelter to animals on a 
regular basis; provided that,the manager or director selected, is trained in animal shelter stan- 
dards. 

B. No more than two animal sheltering committee members shall be appointed from any,one 
county within the state. 

C. With respect to licenses issued pursuant to the Animal Sheltering Act, the board and its op- 
erations are governed by the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978]. If the 
provisions of the Uniform Licensing Act conflict with the provisions of the Animal Sheltering Act, 
the provisions of the Animal Sheltering Act shall prevail. 

DD... The board shall appoint members to the animal sheltering committee for.terms of four years, 
except in the first year of the animal sheltering committee, when members shall be appointed for 
staggered terms, Of the first appointments, two.members shall be appointed for four-year,terms, 
one member shall be appointed for a three-year term, one member shall, be. appointed for a two- 
year term and one member shall be appointed for a one-year term. Subsequent appointments 
shall be made to fill vacancies created in unexpired terms, but only until the term ends or fora full 
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77-1B-4 ANIMAL SHELTERING 77-1B-4 
four-year term when the term of an animal sheltering committee member expires. Animal shelter- 
ing committee members shall hold office until their: successors are duly qualified and appointed. 
Vacancies shall be filled by: appointment by the board for the unexpired term within sixty days of 
the vacancy to maintain the required composition of the animal sheltering committee. 

E. Members of the animal sheltering committee shall be reimbursed for per diem:and mileage 
as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive 
no other compensation, perquisite or allowance. 


F. A simple majority of the appointed board members constitutes a quorum. 


History: Laws 2007, ch. 60, § 3; 2009, ch. 102, § 5; 
2017, ch. 44,89. 

Delayed repeals. — Laws 2017, ch. 44, § 7 provided 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- 
tive July 1, 2024. See Section 61-14-20 NMSA 1978, 

The 2017 amendment, effective July 1, 2018, cre- 
ated the animal sheltering committee; changed "board" to 

"committee" and "animal sheltering committee" through- 
out the section; in Subsection A, after "shall consist of", 
deleted "nine" and added "five", deleted Paragraphs A(6) 
through A(Q), which related to the composition of the for- 
mer animal sheltering board; in Subsection B, deleted 
the last sentence, which related to staggering the terms 
of board members; deleted Subsection C and redesig- 
nated former Subsections D through G as Subsections C 
through F, respectively; in Subsection C, added "With re- 
spect to licenses issued pursuant to the Animal Sheltering 
Act"; in Subsection D, changed "two board members" to 
"one member" in several places, after "The", deleted "gov- 
ernor" and added "board", after "except in the first year 
of the", deleted "enactment of the"; after "animal shelter- 
ing", deleted "Act" and added "committee", after "when", 
deleted "board", after "first appointments", deleted "three 
board" and added "two", and after;"filled by appointment 
by the", deleted "governor" and added "board"; in Subsec- 
tion E, after "perquisite or allowance", deleted "but shall 
be permitted to attend at least one conference or seminar 
per year relevant to their board positions as the board's 
budget will allow"; and deleted Subsections H through L. 


Temporary provisions. — Laws 2017, ch, 44, § 14 pro- 
vided that animal sheltering board members serving as of 
July 1, 2018, shall continue to serve on the animal shelter- 
ing committee for a period of at least one year, 

Laws 2017, ch. 44, § 15 provided that on July 1, 2018: 

A, _all personnel, appropriations, money, records, 
equipment, supplies and other property of the animal 
sheltering. board shall be transferred to the board of vet- 
erinary medicine; 

B.,. all contracts of the animal sheltering board shall be 
binding and effective on the board of veterinary medicine; 
and 

C, all references in law to the animal sheltering board 
shall be deemed to be references to the board of veterinary 
medicine, rs 

The 2009 amendment, effective June.19, 2009, in Sub- 
section A, changed the;name of the board from "animal 
sheltering services board" to "animal sheltering board"; 
in Paragraph (2) of Subsection A, before "veterinarian", 
deleted "licensed"; in Subsections D and.E, changed the 
name of the act from the "Animal Sheltering Services Act” 
to the "Animal Sheltering Act"; in Subsection H, changed 
the number of meetings from four to one; and in Subsec- 


. tion L, deleted the last sentence which provided that‘one 


employee will be a veterinarian who holds state and fed- 
eral licenses and who will be responsible for euthanasia 
drugs in accordance with law. 


77-1B-4. Animal care and facility fund,created; administration. 
(Repealed effective July 1, 2024.) 


A. The "animal care and facility fund" is created in the state treasury. All fees collected pursu- 
ant to the Animal Sheltering Act shall be deposited in the fund. 

B. The animal care and facility fund shall consist of money collected by the board pursuant to 
the Animal Sheltering Act; income from investment of the fund; and money appropriated to the 
fund or accruing to it through fees or administrative penalties, cooperative research agreements, 
income, gifts, grants, donations, bequests, sales of promotional items, handbooks or educational 
materials or any other source. Money in the fund shall not be transferred to another fund or en- 
cumbered or expended except for expenditures authorized pursuant to the Animal Sheltering Act. 

C. Money in the fund is appropriated by the legislature to the board to be used to help animal 
shelters and communities defray the cost of implementing the board's initiatives conducted pur- 
suant to the Animal Sheltering Act. The fund shall. be administered by the board to carry out the 
purposes of the Animal Sheltering Act. 

D. The "statewide spay and neuter subaccount" is established in the ah care and facility 
fund. Money in the subaccount shall only be used to carry out the board's dog and cat spay,and 
neuter assistance program and for the reasonable costs of administering the Animal Sheltering 
Act, which reasonable costs shall not exceed five percent of the total fees distributed to the subac- 
count pursuant to the provisions of Section 5 [76-19A-10.1 NMSA 1978] of this 2020 act. Money 
collected pursuant to Section 7-2-30.9 NMSA 1978, Section 66-3-424.3 NMSA 1978 and Section 5 
of this 2020 act shall be deposited in the subaccount. a 
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77-1B-5 ANIMALS AND LIVESTOCK 77-1B-5 


E. A disbursement from the fund shall be made only upon a warrant:drawn by the secretary 
of finance'and administration pursuant to'a voucher signed by the executive director of the board 
or the director's designee with the approval of the majority of the board with consideration of the 
recommendation of a majority of the animal sheltering committee. 

F. :Unexpended and unencumbered balances in ae fund at the end of a fiscal: dar shall : not 
revert to the general fund. | 


History: Laws 2007, ch. 60, § 4; 2009, ch. 102, § 6; medicine to draw funds from the animal care and facility 


2009, ch. 192, § 2; 2015, ch. 82, § 3; 2017, ch. 44, § 10; fund; in Subsection C, replaced "department" with "board" 
2020, ch. 69, § 2. throughout the subsection; in Subsection D, after "Money 
- Delayed repeals. — Laws 2017, ch. 44, § 7 provided collected pursuant to Section", deleted "1 of this 2015 act", 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- and added "7-2-30.9 NMSA 1978"; and in Subsection E, 
tive July 1; 2024. See Section 61-14-20 NMSA 1978. after "voucher signed by the", deleted "superintendent of 
The 2020 amendment, effective July 1, 2020, provided regulation and licensing or the superintendent's desig- 
an additional use for the statewide spay and neuter sub- nee" and added the remainder of the subsection. 
account, and placed a limit on the amount that may be The 2015 amendment, effective July 1,°2015, estab- 
used for costs of administering the Animal Sheltering Act; lished the statewide spay and neuter subaccount in the 
and in Subsection D, after "dog and cat", deleted "steril- animal care and facility fund; in Subsection C, after "the 
ization" and added "spay and neuter", after "assistance fund is", deleted "subject to appropriation" and added "ap- 
program", added "and for the reasonable costs of adminis- propriated"; and deleted former Subsection D, and added 
tering the Animal Sheltering Act, which reasonable costs a new Subsection D, 
shall not exceed five percent of the total fees distributed to The 2009 amendment, effective July 1, 2009, in the 
the subaccount pursuant to the provisions of Section 5 of catchline added "Animal care and facility" and added 
this 2020 act", and after "Section 66-3-424.3 NMSA 1978", Subsection D. 


added "and Section 5 of this 2020 act". 
The 2017 amendment, effective July 1, 2018, pro- 
vided for the executive director of the board of veterinary 


77-1B-5. Board powers and duties. (Repealed effective July, 1, 2024.) 


The hoard shall: 

A. adopt infrastructure and speeding standards and may enforce those standards with consid- 
eration of the recommendations by the animal sheltering committee; 

B. provide for inspections of animal shelters and euthanasia agencies; 

C. provide for oversight, including oversight of licensing requirements, regulations and disci- 
pline, of veterinarians employed by local government animal shelters; 

D. adopt methods and procedures acceptable for conducting emergency field euthanasia; 

E. adopt, promulgate and revise rules necessary to carry’ out the Ca agaa of age Animal Shel- 
tering Act; 

F. have authority to issue licenses and sepidcated pursuant to the Animal helt sane Act; 

G. establish the types of licenses and certificates that may be issued pursuant to the Animal 
Sheltering Act and establish criteria for issuing the licenses and certificates; 

H. prescribe standards and approve curricula for educational programs that will be used to 
train and prepare persons for licensure or certification pursuant to the Animal Sheltering Act; 

I. implement continuing education requirements for licensees and certificate holders pursuant 
to the Animal Sheltering Act; 

J. conduct administrative hearings upon charges relating to violations of provisions of the Ani- 
mal Sheltering Act or rules adopted pursuant to that act in accordance with the Uniform Licens- 
ing Act [61-1-1 to 61-1-31 NMSA 1978]; 

K. provide for all examinations and for issuance and renewal of licenses and certificates; 

L. establish fees not to exceed one hundred fifty dollars ($150) for licenses and certificates pur- 
suant to the Animal Sheltering Act; 

M. establish committees as the board deems necessary to effect the provisions. of the Animal 
Sheltering Act; 

N. ‘apply for injunctive relief to enforce the provisions of the ‘Animal Sheltering Act; 

O. conduct national criminal background checks on applicants seeking licensure or certifica- 
tion under the Animal Sheltering Act; 

P.’ keep a record of all proceedings; 
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77-1B-6 ANIMAL SHELTERING 77-1B-6 


Q. make an annual report to the legislature, including information on the total number of 
dogs and cats spayed and neutered and the average costs per surgery paid for from the statewide 
spay and neuter subaccount of the animal care and facility fund. The New Mexico department 
of agriculture shall provide for inclusion in the annual report the number of pet foods registered 
pursuant to Section 76-19A-10 NMSA 1978 for the current and previous year listed by registrant; 

R. provide for the inspection of animal shelters and euthanasia agencies; 

S.. develop mechanisms to address complaints of misconduct at animal shelters and euthana- 
sia agencies and oe ese pana with the provisions of the Animal Sheltering Act or rules adopted 
pursuanttothatact; | : 

T. .develop mechanisms to address eobibictints of licensee and Se th holder misconduct and 
noncompliance;,. 

U. adopt ataniands for por mare records concerning health care and disposition of ani- 
mals; and : = 

V. refer to the published nbioéiirtidn of shelter veterinarians standards in determining its reg- 
ulations for animal shelters and euthanasia agencies. 


History: Laws 2007, ch. 60, § 5; 2009, ch. 102, § 7; Temporary provisions. — Laws 2017, ch: 44, § 14 pro- 


2015, ch. 82, § 4; 2017, ch. 44, § 11; 2020, ch. 69, § 3, vided that animal sheltering board members serving as of 
Delayed repeals. — Laws 2017, ch. 44, § 7 provided July 1, 2018, shall continue to serve on the animal shelter- 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- ing committee for a period of at least one year. 
tive July 1, 2024. See Section 61-14-20 NMSA 1978. Laws 2017, ch. 44, § 15 provided that on July 1, 2018: 
The 2020 amendment, effective July 1, 2020, required A. all personnel,: appropriations,» money, records, , 
that the board of veterinary medicine's annual report to equipment, supplies and other property of the animal 
the legislature include information on the number of dogs sheltering board shall be transferred to the board. of vet- 
and.cats spayed and neutered and on related costs from erinary medicine; 
the statewide spay and neuter subaccount, and include B.. all contracts of the animal sheltering board shall be 
information provided by the department of agriculture on binding and effective on the board of veterinary medicine; 
the number of pet foods registered pursuant to law; and and 
in Subsection Q, added "including information on the to- C. all references in law to the animal sheltering board 
tal number of dogs and cats spayed and neutered and the shall be deemed to be references to the board. of veterinary 
average costs per surgery paid for from the statewide spay medicine. 
and neuter subaccount of the animal care and facility fund. The 2015 amendment, effective July 1, 2015, di- 
The New Mexico department of agriculture shall provide rected the animal sheltering board to develop criteria 
for inclusion in the annual report the number of pet foods regarding assistance for dog and cat sterilization and 
registered pursuant to Section 76-19A-10 NMSA 1978 for to disburse money from the animal care and facility 
the current and previous year listed by registrant". fund; in Subsection T, after "develop", deleted "and rec- 
The 2017 amendment, effective July 1, 2018, re- ommend" and added "a voluntary statewide", and after 
vised the duties for the board of veterinary medicine; "neuter", deleted "plans and community outreach plans 
deleted former Subsections A and B, added new Subsec- in support of and" and added "program"; added Sub- 
tions A through C, and redesignated former Subsections section U and redesignated the succeeding subsections 
C through S as Subsections D through T, respectively; in accordingly; and in Subsection V, after "fund", added 
Subsection Q, after "report to the legislature", deleted "and "to qualifying individuals, groups, animal shelters and 
to the governor"; deleted former Subsections T through V euthanasia agencies". 
and redesignated former Subsections W and X as Sub- The 2009 amendment, effective June 19, 2009, 
sections U and V, respectively; in Subsection U, deleted changed the name of the act from "Animal Sheltering Ser- 
"provide board-recommended" and:added adopt"; and in vices Act" to "Animal Sheltering Act"; and in Subsection T, 
Subsection V, after "refer to", added "the published", after after "develop and", deleted "implement comprehensive" 
"national", deleted "animal control", after "association", and added "recommend", » 


added "of shelter veterinarians", and after "regulations", 
added "for animal shelters and euthanasia 5 ied 


77-1B-6. Euthanasia cabhilteran’ license. (Repealed effective , July is 
_ 2024.) 


A. The board shall have authority to license euthanasia technicians. 

B. A person, other than a veterinarian licensed to practice in New Mexico, who engages in eu- 
thanasia for a euthanasia agency in this state shall be licensed by the board. 

C. Applicants for licensure by examination as a euthanasia technician shall be required to 
pass a euthanasia technician examination approved by the board and shall be required to com- 
plete a training course approved by the board in euthanasia practices. 

D. A person licensed to practice as a euthanasia technician shall: 

(1) have passed the examination to qualify as a euthanasia technician; 
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77-1B-6.1 ANIMALS AND LIVESTOCK 77-1B-7 


(2) hold a certificate of completion in a training course in euthanasia issued within three 
years of the date that the euthanasia technician examination is puctasatalig completed; 

(3) have attained an age of at least eighteen years; 

(4) not be guilty of fraud or deceit in procuring or attempting to procure a tcaeait 

(5). pay the kequined fee to be determined by the board, but not to exceed fifty dollars 
($50.00); and 

(6) comply with all oahen hast established by the board. 

E. The board may issue a license to practice as a euthanasia technician maibhichad examination 
to an applicant who meets the qualifications required for euthanasia technicians in this state as 
set forth in Paragraphs (3) through (6) of Subsection D of this section. The application for a license © 
as a euthanasia technician shall be accompanied by proof of completion of training in euthanasia: 
practices, as approved by the board. 

F. A person whose euthanasia technician license expires while eRe person is on active duty 
with a branch of the armed forces of the United States, called into, service or training with the 
state militia or in training or education under the supervision of the United States government 
prior to induction into military service may have the license restored without paying renewal fees, 
if within two years after the termination of that service, training or education, except under condi- 
tions other than honorable, the board is furnished with satisfactory evidence that the person had 
been engaged in the service, training or education. 


History: Laws 2007, ch. 60, § 6; 2009, ch. 102, § 8. "euthanasia technician" and deleted former Subsection D, 

Delayed repeals. — Laws 2017, ch. 44, § 7 provided which provided that the board shall adopt rules to provide 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- for interim placements for euthanasia agencies that have 
tive July 1, 2024. See Section 61-14-20 NMSA 1978. no permanent employees who are euthanasia providers. 


The 2009 amendment, effective June 19, 2009, in Sub- 
sections A, C, D, Eand F, changed "euthanasia provider" to 


77-1B-6.1. Euthanasia technician authority defined. (Repealed 
effective July 1, 2024.) 


A euthanasia technician may purchase, possess and administer euthanasia drugs for the pur- 
pose of performing euthanasia and pre-euthanasia on animals for a euthanasia agency. A formu- 
lary shall be developed: by the board and be approved by the board of pharmacy. 


History: Laws 2009, ch. 102, § 9. . Effective dates. — Laws 2009, ch. 102 contained no 


Delayed repeals. — Laws 2017, ch. 44, § 7 provided effective date provision, but, pursuant to N.M. Const., art. 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- IV, § 23, was effective June 19, 2009, 90 days after the 
tive July 1, 2024, See Section 61-14-20 NMSA 1978. adjournment of the legislature.. 


77-1B-7. Euthanasia instructors; certification. (Repealed effective 
July 1, 2024.) 


A. The board shall have authority over the certification of euthanasia instructors. 
B. A person certified to practice as a euthanasia instructor shall: 
(1) have passed the examination approved by the board to qualify as a euthanasia instruc- 
tor; 
(2) have completed training in euthanasia practices, as defined by the board, within one 
year preceding the date the application for certification is submitted; 
(3). have participated in the euthanasia of animals for a minimum of three years Praia 
the date of application; 
(4) not have been found guilty of fraud or deceit i in procuring or attempting to procure any 
type of certification; and 
(5) pay the required fee. 
C. The board may certify an applicant as a euthanasia instructor without an examination if 
the applicant has been certified or licensed under the laws of another, state and the applicant 
meets the qualifications set forth in Paragraphs (3) through (5) of Subsection B of this section. 
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D.» A person whose euthanasia instructor certification expires while on active duty with the 
armed forces of the United States, called into service or training with the state militia or in train- 
ing or education under the supervision of;the United States government prior to induction into 
military service may have the certification restored without paying renewal fees, if within two 
years after the termination of that service, training or education, except under conditions other 
than honorable, the board is furnished with patiafa chor evidence that the person has been en- 
gaged in such service, training or education. 


History: Laws 2007, ch. 60, § 7; 2009, ch. 102, § 10. deleted "administered" and added "approved"; in Para- 


Delayed repeals. — Laws 2017, ch. 44, §.7 provided graph (2) of Subsection B, after "completed", deleted "in- 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- structor"; and in Subsection C, deleted the last. sentence 
tive July 1, 2024. See Section 61-14-20 NMSA 1978. which provided that an application for certification must 

The 2009 amendment, effective June 19, 2009, in be accompanied by proof of completion of instructor train- 
Paragraph (1) of Subsection B, after "examination", ing in euthanasia practices. 


77- 1B-8. Euthanasia agencies; inspections; exemptions. (Repealed 
effective July 1, 2024.) 


A. The board shall have authority over the licensing of euthanasia agencies. All euthanasia 
agencies shall be licensed by the board prior to euthanasia being performed by that agency. 

B. The board shall adopt rules governing the procedures for administering euthanasia; pro- 
vided that the use of carbon monoxide gas chambers ana be prohibited for the euthanasia of cats 
and dogs. 

C. The board shall estaba rules for inspecting a facility holding or aaa to hold a license 
as a euthanasia agency in this state. 

D. The board shall establish policies and Foachinas for record keeping and for securing, using 
and disposing of euthanasia drugs in accordance with requirements of the Controlled Substances 
Act [Chapter 30, Article 31 NMSA 1978], the United States drug enforcement administration's 
Controlled Sibeeiness Act and the rules of the board of pharmacy. 

E. Euthanasia agencies using controlled substances, shall have on staff or under contract a 
consulting pharmacist as that position is defined in the , enaia as Act [Chapter 61, Article 11 
NMSA 1978]. 

F. A supervising veterinarian is not required to be on the premises of a euthanasia agency 
when euthanasia is performed. 

G. Nothing in Chapter 77, Article 1B NMSA 1978 shall be construed as allowing a euthanasia 
technician or a euthanasia instructor to engage in the practice of veterinary medicine when per- 
forming the duties set forth in that act. 

H. Nothing in Chapter 77, Article 1B NMSA 1978 shall be Pobd as preventing a euthana- 
sia instructor from euthanizing animals during a board-approved course on euthanasia instruc- 
tion. 

I. Nothing in Chapter 77, Article: 1B NMSA 1978 affects wildlife rehabilitators working under 
the auspices of the department of game and fish. 

J. A veterinary clinic serving as a euthanasia agency iaitsinsht to a contract with a local gov- 
ernment is exempt from the provisions of Chapter 77, Article 1B NMSA 1978; provided that the 
veterinary clinic is subject to licensure and rules adopted pursuant to the Veterinary Practice Act 
[Chapter 61, Article 14 NMSA 1978]. 

K. \A municipal facility that-is a zoological park is exempt from the provisions of Chapter 77, 
Article 1B NMSA 1978. 


History: Laws 2007, ch. 60, § 8; 2009, ch. 102, § 11; 2009, ch. 103, § 2, as the last act signed by the governor, 


2009, ch. 103, § 2. has, been. compiled into the NMSA as set out above, and 
Delayed repeals. — Laws 2017, ch. 44, § 7 provided Laws 2009, ch. 102, § 11, while not compiled pursuant to 

that Chapter 77, Article 1B NMSA 1978 is repealed effec- 12-1-8 NMSA 1978, is set out below. 

tive July 1, 2024. See Section 61-14-20 NMSA 1978. Laws 2009, ch. 108, § 2 [set out above], effective 
2009 Multiple Amendments. — Laws 2009, ch, 102, § June 19, 2009, changed the reference of the act from "Ani- 

11 and Laws 2009, ch. 108, § 2 both enacted amendments mal Sheltering Services Act" to "Chapter 77, Article 1B 

to this section. Pursuant to 12-1-8 NMSA 1978, Laws NMSA 1978"; in Subsection B, added the exception at the 

1223 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


77-1B-9 


end of the sentence; and in Subsections G and.H, before 
"euthanasia", deleted "certified". 

Laws 2009, ch. 102, § 11 [set out below], effective 
June 19, 2009, in Subsection D, changed "federal" to 
"United States" and "agency" to "administration's"; in 
Subsection G, deleted "Services" from the. name of ‘the 
act, changed "licensed euthanasia provider" to "euthana- 
sia technician" and deleted "certified" before "euthanasia 
instructor"; in Subsection H, deleted "Services" from the 
name of the act and deleted "certified" before "euthanasia 
instructor"; and in Subsections I, J and K, deleted "Ser- 
vices' ' from the name of the act, and provided: 

"77-1B-8. Euthanasia agencies; inspections; exemptions. 

A. The board’ shall have authority over the licensing 
of euthanasia agencies. All euthanasia agencies shall be 
licensed by the board prior to euthanasia being performed 
by that agency. 

B. The board shall adopt rules governing the proce- 
dures for administering euthanasia. 


C. The board shall establish rules for inspecting a fa-” 


cility holding or claiming to hold a license as a euthanasia 
agency in this state. 

D. The board shall establish policies and procedures 
for record keeping and for securing, using and disposing 
of euthanasia drugs in accordance ‘with requirements. of 
the Controlled Substances Act, the United States drug 
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enforcement administration's Controlled Substances Act 


and the rules of the board of pharmacy. 


E.. Euthanasia agencies using controlled substances 
shall have on staff or under contract a consulting pharma- 
cist as that position is defined in the Pharmacy Act.) 

FA supervising veterinarian is not.required to be on 
the premises of a euthanasia agency when SULIAnABA J is 
performed, 

G. Nothing in the Alii Sheltering Act shall be con- 
strued as allowing a euthanasia technician or a euthana- 
sia instructor to engage in the practice of veterinary medi- 
cine when performing the duties set forth in that act. — 

H. Nothing in the Animal Sheltering Act shall be con- 
strued as preventing a euthanasia instructor from eutha- ~ 
nizing animals during a board-approved course on eutha- 
nasia instruction. 

I. Nothing in the Animal Sheltering Act affects wild- 
life rehabilitators working under the auspices of the de- 
partment of game and fish. 

J. A veterinary clinic serving as a euthanasia agency 
pursuant.to a contract with a local government is exempt 
from the provisions of the Animal Sheltering Act; provided 
that the veterinary clinic is subject to licensure and rules 
adopted pursuant to the Veterinary Practice Act. 

K., A.municipal facility that isa zoological. park is ex- 
empt from the provisions of the Animal Sheltering Act.". 


77-1B-9. Violations. (Repealed effective July 1, 2024.) 


A. Unless otherwise provided i in the Animal Sheltering Act, it is a violation of that act fora 


person to:. 


1, 
i 


(1). perform euthanasia oe a euthanasia agency or.an animal shelter i in this state without 
possessing a valid license pursuant to the Animal Sheltering Act; 

(2) solicit, advertise or offer to perform.an act for which licensure or cortiBontioticl is re- 
quired pursuant to the Animal Sheltering Act, unless the person holds:a license or certification; 

(8) refuse to comply with a cease and desist order issued by the board; 

(4) refuse or fail to comply with the provisions of the Animal Sheltering Act; 

(5) make a material misstatement in an application for licensure or certification; 


tion; 


(7) impersonate an official or jnspecter: 


(6) intentionally make a material misstatement to the board during.an official investiga- 


(8) refuse or fail to comply with rules adounid by the board or. with a lawful order issued 


by the board; 


(9) aid or abet another in violating provisions of the Animal Saliering Act, or-a rule ad- 


opted by the board; 


(10). alter or falsify a certificate of inspection, license or certification issued by the board: 
(11) fail to carry out the duties of a euthanasia technician in a professional manner; 
(12) abuse the use of a chemical substance or be guilty of habitual or "excessive use of in- 


toxicants or drugs; 


(13) sell or give chemical substances ees in euthanasia procedures to an licen eat per- 


son; or 


(14) assist an al Sein or unauthorized person in gutienieiiw animals, except; auring a 


board-approved course in euthanasia. 


B. Itis a violation of the Animal Sheltering Act for a euthanasia agency or an animal shelter to: 

(1) refuse to permit entry or inspection of its facilities by the board or its designees; 

(2) sell, offer for sale, barter, exchange or otherwise transfer animals that are prohibited 
by the department of game and fish, the United States department of agriculture or any other 
regulatory agency to be kept unless the sale, offer for sale, bartering, exchanging or transferring of 
the animal is to a facility employing permitted rehabilitators or an individual that is a permitted 
rehabilitator pursuant to the rules adopted by the department of game and fish or another agency 
that has authority over people who are permitted to receive and provide care for such animals; 
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(3) allow alicense or certificate issued pursuant to the Animal Sheltering Act to be used by 


an unlicensed or uncertified person; or 


(4) makea misrepresentation or false promise through advertisements, reapleneds, agents 
or other mechanisms in connection with the euthanasia of an animal. . 
C. Itis a violation of the Animal Sheltering Act for an employee or official of the bodied or the 
animal sheltering committee to disclose or use for that person’s own advantage information de- 
sonsam from koe = or —_ submitted to the board pursuant to that act. 


° ib louvre 2007, ch. 60, § 9; 
2017, ch. 44, § 12. : 

Delayed repeals. — Laws 2017, ch. 44, § 7 provided 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- 
tive July 1, 2024. See Section 61-14-20 NMSA 1978. 

The 2017 amendment, effective July 1, 2018, clarified 
that it is a violation of the Animal Sheltering Act to com- 
mit any of the listed offenses; in Subsection A, Paragraph 


; 2008, ch. 102, § 12; 


A(6), after "misstatement to the", deleted "department" 
and added "board"; and in Subsection C, after "official of 
the board", deleted "or a person in the department" and 
added “or the animal sheltering committee", and after 
"submitted to the", deleted "department or the". 

The 2009 amendment, effective June 19, 2009, 
changed the name of the act from "Animal Sheltering Ser- 
vices Act” to "Animal Sheltering Act”. 


77-1B-10. Enforcement and injunctions. (Repealed effective July 1, 
2024.) 


A. The board or the board's aanehons shall enforce the provisions of the Animal Sheltering Act. 

B.’' Whenever the board has reasonable cause to believe a violation of a provision of the Animal 
Sheltering Act or'a rule adopted pursuant to that act has occurred that creates a health risk for the 
animals or the community and immediate enforcement is deemed necessary, the board may issue a 
cease and desist order to require a person to cease violations. At any time after service of the order to 
cease and desist, the person may request a prompt hearing to determine whether a violation occurred. 
If a person fails to comply with a cease and desist order within twenty-four hours, the board may bring 
a suit for a temporary restraining order and for injunctive relief to prevent further violations. 

C. Whenever the board possesses evidence that indicates a person has engaged in or intends to 
engage in an act or practice constituting a violation of the Animal Sheltering Act or a rule adopted 
pursuant to that act, the board may seek temporarily or permanently to restrain or enjoin the act 
or practice. The board shall not Be required to post’ a bond wher seeking a temporary or perma- 
nent sr pg 


History: Laws 2007, ch. 60, § 10; 2009, ch. 102, § 13. The 2009 amendment,’ effective June 19, 2009, 
Delayed repeals. — Laws 2017, ch. 44, § 7 provided changed the name of the act from "Animal Sheltering Ser- 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- vices Act” to "Animal Sheltering Act". 
tive July 1, 2024. See Section 61-14-20 NMSA 1978. 


77-1B-11. Disciplinary actions; euthanasia technicians, euthanasia 
agencies and euthanasia instructors; hearings; penalties. 
(Repealed effective July 1, 2024.) 


A. With the respect to licenses pursuant to the Animal Sheltering Act, the provisions of the 
Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978] apply to all bi Lee procedures 
and hearings of the board. 

B. The board may: 

(1) deny, suspend, revoke, reprimand, place on probation or take other action against a 
license or certificate held or applied for pursuant to the Animal Sheltering Act, including impos- 
ing an administrative penalty, upon a finding by the board that the licensee, certificate holder or 
applicant has performed acts in violation of the Animal Sheltering Act or a rule adopted pursuant 
to that act; and 

(2) impose an administrative ena on a person who makes a false representation as being 
a licensed euthanasia technician, a certified euthanasia instructor or a licensed euthanasia agency. 

C. The board may issue letters of admonition or deny, suspend, refuse to renew, restrict or re- 
voke a license or certification authorized pursuant to the Animal Sheltering Act if the applicant or 
licensee: 
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(1) -has refused or failed to comply with a provision of the eo Sheltering Act, a rule 
adopted pursuant to that act or an order of the board; 
(2) -is guilty of cruelty to animals pursuant to:a statute of this i or another state; 
(3) has had an equivalent license or certificate denied, revoked or suspended by an authority; 
(4) has refused to provide the board with reasonable, complete and accurate information 
regarding the care:or euthanasia of animals when requested by the board; or 
(5) has falsified information requested by the board or the board's designee. 

D. Ina proceeding held pursuant to this section, the board may accept as prima facie evidence 
of grounds for disciplinary action any disciplinary action taken against a licensee from another 
jurisdiction, if the violation that prompted the disciplinary action in that jurisdiction would be. 
grounds for disciplinary action pursuant to this section. 

E. Disciplinary proceedings may be instituted by the board or ‘by a complaint to the board. 

F. The board shall not initiate a disciplinary action more than two years after the date that it 
receives a complaint or that it begins an investigation without a filed complaint. 

G. The board may administer oaths, take statements and compel disclosure by the witnesses of 
all facts known to them relative to matters under investigation. 

H. The board may impose an administrative penalty in an amount not to exceed five hundred 
dollars ($500) on a holder of a license or certificate for violations of the Animal Sheltering Act. 

I. A person or euthanasia agency whose license or certificate is suspended or revoked by the 
board pursuant to the provisions of this section may, at the discretion of the board, obtain a license 
or certificate at any time without examination upon written application to the board showing 
cause to justify reinstatement or renewal of the license or certificate. _, 

J.:, The board shall adopt other rules pertaining to hearings, appeals and rehearings as it deems 
necessary. 

K. The board shall not be required to certify a record to the court of appeals of a , decision of 
the board until the proper fee has been paid to the board for a copy and certification of the record. 

.L...A person engaging in acts without. a license or certificate issued by the board is guilty of a 
misdemeanor, 

M.. Aperson who Cap sy offers to practice, attempts to practice : as, or makes any representa- 
tion as being, a euthanasia technician, a euthanasia instructor or a licensed euthanasia agency 
without holding a license or certificate issued by the board shall, in addition to any other penalty 
provided in this section or any other law, pay an administrative penalty to the board in an amount 
not to exceed five hundred dollars ($500) for each offense. 


History: Laws 2007, ch. 60, § 11; 2009, ch. 102, § 14; 
2017, ch. 44, § 13. 

Delayed repeals. — Laws 2017, ch. 44, § 7 provided 
that Chapter 77, Article 1B NMSA 1978 is repealed effec- 
tive July 1, 2024. See Section 61-14-20 NMSA 1978, 

The 2017 amendment, effective July 1, 2018, in Sub- 
section A, added "With respect to licenses pursuant to the 
Animal Sheltering Act". 


77-1B-12. Repealed. 


Repeals. — Laws 2017, ch. 44, § 16 repealed 77-1B-12 
NMSA 1978, as enacted by Laws 2007, ch. 60, § 12, re- 
lating to the termination of the animal sheltering board, 


The 2009 amendment, effective June 19, 2009, 
changed the name of the act from "Animal Sheltering Ser- 
vices Act" to "Animal Sheltering Act" and in Paragraph (2) 
of Subsection B and in Subsection M, changed "licensed 
euthanasia provider" to "euthanasia technician"): | 


effective July 1, 2018. For provisions of the former section, 
see the 2017 NMSA 1978 on NMOneSource.com. 


ARTICLE 2 


Livestock Board 


Sec. 
77-2-1, Short title; purpose. 
77-2-1.1. Definitions. 


erSec, - 


77-2-2. New Mexico livestock Per created; transfer of 
powers; transfer of property. 
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77-2-3, New Mexico livestock board; scope; composition; 
qualifications; terms; meetings. 

77-2-4. Compensation of members. 

77-2-5. Report of board. 

77-2-6, Livestock board attached to New Mexico hes 
ment of agriculture. 

77-2-7. Additional powers of the board. 

77-2-7,1. Brands; subject to change in ownership; fees for 
transfer. 

77-2-7.2. Registration of brands and marks; board. 

77-2-7.3. Brand books. 


77-2-7.4... Recording before use; recording fee; conflicting. 


brands. 

77-2-7.5. Fees; disposition. 

77-2-7.6.. Brand book. 

77-2-7.7.. More than one brand unlawful; exceptions; pea 
alty. 

77-2-7.8. Brands of minors. 

77-2-7.9. Filing of facsimile; designation’ of brands; hold- 


ing brand renewal and fee; branding in- 
crease; offenses; penalty. 

77-2-7.10. Brands; board may reject. 

77-2-7.11. Brand; priority of right to. 

77-2-7.12. Re-recording of brands; notice; nwabliodtionl 
fees, 

77-2-8. Research and promotion of meat and meat prod- 
ucts. © 

77-2-9. Reports of inspectors; prosecution of violations of 
livestock laws. . 


{ 


77-2-1. Short title; purpose. 


LIVESTOCK BOARD 


77-2-1.1 


Sec. : 

77-2-10... Receipts; deposit of funds. 

77-2-11. Repealed. 

77-2-12. Executive director; duties, oath and bond. 

77-2-13. Records; certified copy evidence. 

77-2-14. Attorney; duties, 

77-2-15. Special taxes; levy; collection. 

77-2-16. Financial report and tax estimate; state levy; 
maximum rate. 

77-2-17. Payment of tax.collections,.to, state Srhduiarers 
disbursement. 

77-2-18. Compensation of employees.’ 

77-2-19. Limitation on expenditures. 

77-2-20. Repealed. 

77-2-21. Fees. 

77-2-22. Penalty for violating rule. 

77-2-23, 77-2-24.' Repealed. . 


\,77-2-25,. Interim receipts and disbursements fund cre- 


ated. 


-'77-2-26. Board not to be'assessed for general adtinistra- 


i . tive overhead. 

77-2-27,. Repealed. 

77-2-28. Repealed. 

77-2-29. Fees. 

77-2-30. ‘Horse rescue or retirement facility; registration; 
' board powers and duties; fees. 

77-2-31. Horse rescue or retirement facilities, inspec- 

tions; reinspection. 
77-2-32.. Horse shelter rescue fund; created.. 


Chapter 77, Articles 2 through 18 NMSA 1978 may be cited as "The Livestock Code"s:The Live- 
stock Code shall be liberally construed to carry out its purposes, which :are to promote greater 
economy, service and efficiency in the administration of the laws relating to the livestock industry 
of New Mexico, to control disease, to prevent the theft or heat movement of livestock and to over- 


see the New Mexico pee inspection program. 


‘History: 1953 Comp., § 47-23-1, enacted by Laws 
1967, ch. 213, § 1; 1998, ch. 248, § 1; 1999, ch. 282, § 1. 

Repeals. — Laws 2005, ch. 208, § 27 repealed 77-2-28 
NMSA 1978, which would.have repealed the Livestock 
Code, effective July 1, 2006.. 

The 1999 amendment, effective July 1, 1999, inserted 
"Articles 2 through 18" near the beginning of the section. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "Chapter 77 NMSA 1978" for "This act" substituted 
"The Livestock Code" for "The Livestock Board Act" in two 
places; and.added the language beginning "to control dis- 
ease" at the end of this. section,, 


77-2-1.1. Definitions. 
As used in The Livestock Code: 


ANNOTATIONS 


Because Livestock and Property Tax Codes have 
different broad purposes does not mean that they do 
not concern the same subject matter. Jicarilla Apache Na- 
tion v. Rio Arriba County Assessor, 2004-NMCA-055, 135 
N.M. 630, 92 P.3d 642, rev'd on other grounds, Jicarilla 
Apache Nation v. Rodarte, 2004-NMSC-035, 1386 'N.M. 630, 
108 P.3d 554. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 4 Am. 
Jur, 2d Animals § 49 et seq. 

3 C.J.S. Agriculture §§ 16, 50, 69, 73. 


A. "animals" or "livestock" means all domestic or domesticated animals that are used or. raised 
on.a farm or ranch, including the carcasses thereof, and exotic animals in captivity and includes 
horses, asses, mules, cattle, sheep, goats, swine, bison, poultry, ostriches, emus, rheas, camelids and 
farmed ceryidae upon any land in New, Mexico. "Animals" or "livestock" does not include canine 
or feline animals; 

B. "bill of sale" means an ee etiwaiit in substantially the form goecttied’: in The Livenienk Code 
by which the owner or the owner's authorized agent transfers to the buyer the title to animals 
described in the bill of sale; 

C. »"bison" or "buffalo" means a bovine animal of the species bide: 
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D. "board" means the New Mexico livestock board; 

E. "bond" means cash or an insurance agreement from a New Mexico licensed surety or in- 
surance corporation pledging surety for financial loss caused to another, including certificate of 
deposit, letter of credit or other surety as may be approved by the grain inspection, packers and 
stockyards administration of the United States department of agriculture or the board; 

F. "brand" means a symbol or device in a form approved by and recorded with the board as may 
be sufficient to readily distinguish livestock should they become intermixed with other livestock; 

G. "brand inspector" means an inspector who is not certified as a peace officer; 

H. "carcasses" means dead or dressed bodies of livestock or parts thereof; 

I. "cattle" means animals of the genus bos, including dairy cattle, and does not include any © 
other kind of livestock; 

J. "dairy cattle" means animals of the genus bos raised not for consumption but ca dairy prod- 
ucts and distinguished from meat breed cattle; riB iS 

K.' “director” means the executive director of the board; 

L...."disease" means a communicable, infectious or contagious TASB RRS 

M. "district" means a livestock inspection district; 

N. "estray" means livestock found running at large upon public or private lands, either fenced 
or unfenced, whose owner is unknown, or that is branded with a brand that is not on record in 
the office of the board or is a freshly branded or marked offspring not with its rsinglest or marked 
mother, unless other proof of ownership is produced; 

O. "inspector" means a livestock or brand inspector; 

P. "livestock inspector" means a certified inspector who is granted full law enforcement powers 
for enforcement of The Livestock Code and other criminal laws relating to livestock; 

Q. "mark" means an ear tag or ownership mark that is not a brand; 

R. "meat" means the edible flesh of poultry, birds or animals sold for human consumption and 
includes livestock, poultry and livestock and poultry products; 

S. "mule" means a hybrid resulting from the cross of a horse and an ass; and 

T. "person" means an individual, firm, partnership, association, corporation or similar legal 
entity. 


History: 1978 Comp., § 77-2-1.1, enacted by Laws beginning "horses, asses, mules" for "all horses and cattle" 


1993, ch. 248, § 2; 1995, ch. 111, § 1; 1999, ch, 282, § 2; at the end of the first sentence, and deleted "and regula- 
2001, ch. 8, § 2; 2001, ch. 341, § 2; 2015, ch. 22, § 1. ' tions" following "rules" in the last sentence; deleted "but 
Cross references. — For definition of "livestock" for not limited to" preceding "certificate of deposit" in Sub- 
property tax purposes, see 7-35-2 NMSA 1978, section E; in Subsection F, substituted "symbol or device" 
The 2015 amendment, effective June 19, 2015, clari- for "mark, notch or device", and deleted "No animal shall 
fied certain definitions as used in the Livestock Code; in be branded at any location more than once such that no 
Subsection A, after "New Mexico", deleted "provided that subsequent brand shall be placed upon an existing brand, 
for the purposes of Chapter 77, Article 9 NMSA 1978, thus altering the prior placed brand" at the end; substi- 
"animals" or "livestock" have the meaning defined in that tuted "of livestock or parts thereof" for "or parts thereof; 
article", and after "feline animals", deleted "For the pur- not less than one quarter of a carcass" in Subsection H; 
pose of the rules governing meat inspection, wild animals, substituted "including dairy cattle, and does not include 
poultry and birds used for human consumption shall also any other kind of livestock" for "only, and does not include 
be included within the meaning of 'animals' or 'livestock"; any other kind of domestic animals" in Subsection I; sub- 
in Subsection B, after "owner or", deleted "his" and added stituted the present language for "'mark' refers to a sheep 
"the owner's"; in Subsection E, after "approved by the", ear tag or ownership mark" in Subsection Q; and inserted 
added "grain inspection, packers and stockyards admin- "or similar legal entity" in Subsection T. 
istration of the", and after "agriculture", deleted "packers The 1995 amendment, effective April 5, 1995, inserted 
and stockyards administration". "and includes all horses and cattle" in the first sentence 
The 2001 amendment, effective June 15, 2001, sub- in Subsection A, added the second sentence in Subsection 
stituted "in the bill of sale" for "therein" in Subsection B; EK, deleted "raised for consumption only" following "genus 
deleted "animals or" preceding "livestock" in the last line bos" in Subsection H, added Subsection I, redesignated 
of Subsection F; and added "and other criminal laws relat- former Subsections I through M as Subsections J through 
ing to livestock" in Subsection P. N, deleted "or diseases" following "disease" in two places 
The 1999 amendment, effective July 1, 1999, added in Subsection K, added Subsection O, redesignated former 
Subsections C, G, K, M, O,'P, S and deleted former Sub- Subsection N as Subsection P, and made a minor stylistic 
sections F, I, and O, which defined "bureau", "commis- change in Subsection N. 
sioned livestock inspector", and ' ‘noncommissioned brand 
inspector", respectively; redesignated former Subsections ANNOTATIONS 


C to E, G, H, K to N, and P as Subsections D to F, H, I, L, 
N, Q, R, and T, respectively; deleted "unless the context 
clearly indicates otherwise" at the end of the introduc- 
tory paragraph; in Subsection A, substituted the language 


Elk are not livestock. — Definitions of livestock in 
Livestock Code and Property Tax Code include differ- 
ent animals in their enumerated lists and each provides 
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different blanket definition for animals not listed. Jicar- 
illa Apache Nation v. Rodarte, 2004-NMSC-035, 136 N.M. 
630, 103 P.3d 554. 

Undomesticated and unowned animals are not 
livestock. — Wild, undomesticated horses cannot be es- 
tray because they do not fit within the definition of "live- 
stock" under the Livestock Code. Wild Horse Observers 


Ass'n, Inc. v. N.M. Livestock Bd., 2016-NMCA-001, cert. 
denied, 2015-NMCERT-010. 

Wild horses are not livestock. — The wild horses on 
the White Sands Missile Range do not fit within the defi- 
nition of "livestock" and, therefore, the Livestock Board 
does not have the authority to take possession of and sell 
them as estrays. 1994 Op. Att'y Gen. No. 94-06. 


77-2-2. New Mexico livestock board created; transfer of powers; 


transfer of property. 


A. ‘In order to achieve the purposes set forth in Section 1 [77-2-1 NMSA 1978], there is hereby 
created a board to be known as the "New Mexico livestock board." The New Mexico livestock board 
shall have all powers which have heretofore been held by the cattle sanitary board or the sheep 
sanitary board and those powers are hereby transferred to the New Mexico livestock board. 

B. Wherever in the NMSA 1978 the term "board" or "sanitary board” is used in relation to the 
sheep sanitary board or the cattle sanitary board, it shall mean the New Mexico livestock board. 
Wherever in the NMSA 1978 the terms [term] "sheep sanitary board” or "cattle sanitary board" 
are [is] used it shall mean the New Mexico livestock board. 

C. Wherever in the NMSA 1978 the term "secretary," "secretary of the board," "secretary of 
the sheep sanitary board," "secretary of the cattle sanitary board" or any similar term is used in 
relation to the secretary of the sheep sanitary board or the secretary of the cattle sanitary board, 
it shall mean the executive director of the New Mexico livestock board. 

D. All books, records, property and equipment of the sheep sanitary board and the cattle sani- 
tary board are transferred to the New Mexico livestock board. 


History: 1953 Comp., § 47-23-2, enacted by Laws 
1967, ch. 213, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


ANNOTATIONS 


Memorandum of understanding is not a joint pow- 
ers agreement where it was not executed by the live- 
stock board in an open meeting, it did not violate the Joint 
Powers Agreement Act, Sections 11-1-1 to 11-1-7 NMSA 


of the department of finance and administration. Paragon 
Found., Inc. v. N.M. Livestock Bd., 2006-NMCA-004, 138 
N.M. 761, 126 P.3d 577, cert. denied, 2006-NMCERT-001, 
1389 N.M. 272, 131 P.3d 659. 

Regulation of cattle in interstate commerce. — 
The cattle sanitary board (now New Mexico livestock 
board) can control, by regulation, feed, rest and water 
yards for cattle in interstate commerce, transported 
by trucks through New Mexico. 1959-60 Op. Att'y Gen. 
No. 60-100. 


1978, and it did not have to be approved by the secretary 


77-2- 3. New Mexico livestock board; scope; composition; qualifications; 
terms; meetings. 


A. The New Mexico livestock board is established to govern the livestock industry of the state 
in the manner required by law. 

B. The New Mexico livestock board shall be composed of nine members appointed by the gov- 
ernor and adequately representing the state livestock industry. Seven of the nine members must 
raise and own cattle or raise and own sheep in this state and be residents of this state. Two mem- 
bers of the board shall not raise or own cattle or sheep but shall be appointed to represent the 
general public. The two public members also shall be residents of New Mexico. The majority of the 
members of the board at any given time shall, however, be primarily engaged in the business of 
raising and owning cattle in this state. The board shall be bipartisan, but no more than five mem- 
bers of the board shall belong to the same political party. 

C. The term of office of each member of the New Mexico livestock board shall be six years; pro- 
vided, that of the members of the board to be appointed after the passage and approval of this act, 
two shall be appointed for a term of two years, two fora term of four years and three for a term of 
six years and, upon the expiration of the terms of such appointments, the successors shall be ap- 
pointed for the full term of six years. 

D. The New Mexico livestock board shall elect from their number a chairman, vice-chairman 
and secretary. The board shall hold two regular meetings in each year, one in June and the other 
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ANIMALS AND LIVESTOCK 


77-2-6 


in December. Special meetings may be called by the chairman or by the vice-chairman in the event 
that the chairman is absent from the state or because the chairman is physically i AS a or 


by a majority of the members of the board. 


History: 1958 Comp., § 47-28-38, enacted by Laws 
1967, ch. 2138, § 3; 1988, ch. 229, § 1; 1993, ch. 248, § 3. 

Compiler's notes. — The phrase "this act" in Subsec- 
tion C refers to Laws 1967, ch, 213, which enacted sections 
presently compiled as 77-2-1 to 77-2-5; 77-2-7, 77-2-9, and 
77-2-22 NMSA 1978, 

The 1998 amendment, effective June 18, 1993, in 
Subsection B, substituted "nine members" for "seven 
members" in the first sentence, deleted the former second 


sentence which read. "Each member must bea raiser and... 


owner of cattle or a raiser and owner of sheep in this state 
and resident of New Mexico", inserted the current second, 


third and fourth: sentences, and substituted "five mem- ° 


bers" for "four members" in the final sentence. 

The 1983 amendment added "New Mexico" at the be- 
ginning of the catchline, inserted "New Mexico livestock" 
in the first sentence in Subsection B; in Subsection C and 
in the first sentence in Subsection D and deleted "at its 
principal office" following "board shall hold" in the second 
sentence in Subsection D. 


ANNOTATIONS 


Members of legislature may not serve on fol- 
lowing boards and commissions: (1) cattle or sheep 


77-2-4. Compensation of members. 


sanitary board (now New Mexico livestock board); (2) ° 
state police board; (3) capitol buildings improvement com- 
mission; (4) board of regents - El Rito normal; (5) state fair 
commission; (6) miners’ hospital of New Mexico, 1959-60 
Op. Att'y Gen. No, 59-140. 

Officers required to receive certification. — The 
[New Mexico] livestock board in its capacity of enforcing 
the law is a "law enforcement agency" and its officers are 
"police officers" for purposes of 29-7-7 NMSA 1978, and 
livestock inspectors have 12 months after employment.in 
which to receive their certification from the law enforce- 
ment academy or forfeit their pope 1987 Op. Atty 
Gen, No. 87-34. 

Authority over wild iidreck — The wild horses on 
the white sands missile range do not fit within the defi- 
nition of "livestock" and, therefore, the New Mexico live- 
stock board does not have the authority to take possession 
of and sell them as estrays, 1994 Op, Att'y Gen, No. 94-06. 


The members of the New Mexico livestock board shall receive per diem and mileage as provided 
in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other 


compensation, perquisite or allowance. 


History: 1953 Comp., § 47-23-4, enacted by Laws 
1967, ch. 213, § 4, 


77-2-5. Report of board. 


It. shall be the duty of the board during the first week in December of each year. to transmit to 
the governor a report of its activities for the previous calendar year. This report shall contain a 
detailed account of all of the receipts and expenditures of money by the board, together with other 
facts relating to the livestock industry in New Mexico which may be of publis interest. The report 
of the board shall be transmitted by a governor to the legislature... 


History: 1953 Comp., § 47-23-5, enacted by Laws 
ef ch, 213, § 5. 


77-2-6. Livestock board attachied to New Mexico department os 
: agriculture. 


The board is attached for coordinative purposes to the New. Mexico department of jordin 
The board shall execute a memorandum of understanding with the director of the: New Mexico 
department of agriculture, identifying areas for cooperation and coordination of the activities of 

the: board with those of the department: of agriculture. Administrative.and other services may be 
provided the board by the department pursuant to the terms of the memorandum of understand- 
ing. The board shall submit an annual report on its activities to the director, This section aliall not 
be construed to affect the exercise. of any board power or duty. 
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History: 1953 Comp., §'47-23-5.1, sc heoapgeirsear by Laws 
1977, ch. 256, § 3. 


17-27. Additional powers of the board. 


In addition to the powers transferred from the cattle and sheep sanitary boards, the board may: 

A... exercise general regulatory supervision over the livestock industry of this state in order to 
protect the industry from theft and diseases and in order to protect the public from diseased or 
unwholesome meat or meat products; 

B.. appoint and fix the salary of an executive director who shall file an oath and be bonded in an 
amount fixed by the board. The director shall manage the affairs of the board under the direction 
of the board. He shall be chosen solely on qualifications and: fitness for the office. He shall devote 
his entire time to the duties of the office; 

C. employ clerical help, provide office space and purchase equipment, including vehicles; 

D, employ livestock inspectors and brand inspectors and other personnel necessary to carry 
out the purposes of The Livestock Code. All livestock inspectors appointed by the board shall have 
the same powers as any other peace officer in the enforcement of that code; 

E. -appoint.a state veterinarian and subordinate veterinarians as are necessary to carry out 
the duties of the board; 

'F. adopt and promulgate rules to control the importation and exportation of animals; 

G,._ establish livestock inspection districts; 

H: establish quarantine, provide its boundaries and give notice of the quarantine and do all 
other things necessary to effect the object of the quarantine:and to protect the livestock industry 
of this state from disease and prevent the spread of disease; 

I. adopt and promulgate.rules for meat inspection, including the slaughter-and disposition of 
the carcasses of livestock affected with diseases when the action appears necessary to prevent the 
spread of any contagion or infection among livestock; 

J. adopt‘and promulgate rules governing the importation, manufacture, sale, aiatribations or 
use within the state of serums, vaccine and other biologicals intended for diagnostic or therapeutic 
uses with livestock and regulate the importation, manufacture or use’of virulent blood or living 
virus of any diseases affecting livestock; 

K. set fees or charges, not to exceed one hundred dollars ($100) per call, for any services ren- 
dered by the board or its employees that are deemed necessary by the board and for which no fee 
has been set by statute; 

L. consider the views of the livestock industry i in the administration of The Livestock Code; 

M. adopt and promulgate rules to otherwise carry out the purposes of The Livestock Code; 

N. hold hearings and subpoena witnesses for the purpose of investigating or entorcine, The 
Livestock Code or rules established pursuant to that code; and 

O. -enter into joint powers agreements with Indian nations, tribes or pueblos to pkoaibte coop- 
eration in carrying out the provisions of The Livestock Code. 


History: 1953 Comp., § 47-23-6, enacted by Laws substituted "one hundred dollars ($100)" for "twenty dol- 


1967, ch. 213, § 6; 1973, ch. 234, § 5; 1983, ch. 229, § 2; lars ($20:00)" in Subsection K; and added Subsection O. 
1998, ch. 248, § 4; 1995, ch. 111, § 2; 1999, ch. 282, § 3, The 1995 amendment, effective April 5, 1995, deleted 
The 1999 amendment, effective July 1, 1999, de- "New Mexico Livestock" preceding "Board" in the section 
leted "contagious or infectious" precéding disease" or ° heading, inserted "commissioned livestock inspectors and 
"diseases" in Subsections A, H, and I; deleted "executive" noncommissioned brand" in the first sentence and inserted 
preceding "director" in the first sentence of Subsection . "commissioned livestock" in the second sentence in Para- 
B; substituted "employ clerical help, provide office space graph (4) of Subsection A,.and substituted "shall" for "must" 
and purchase equipment, including vehicle" for "employ _in the second sentence of Paragraph (5) in Subsection A. 
elerical help and purchase equipment" in Subsection C; The 1993 amendment, effective June 18, 1993, substi- 
deleted "commissioned" preceding "livestock" twice, and tuted "The Livestock Code" for The Livestock Board Act" 
deleted "noncommissioned" preceding "brand: inspectors" throughout the section; deleted "New Mexico livestock" 
in Subsection D; deleted "All veterinarians employed by preceding “board" in the introductory paragraph of Sub- 
the board shall be licensed by the board of veterinary ex- section‘A; substituted "licensed by the board of veterinary 
aminers" at the end of Subsection E; substituted "impor- examiners" for."graduates in good standing of approved 
tation and exportation of animals" for "importation of ani- veterinary colleges" in Paragraph (5) of Subsection A; sub- 
mals into this state" in Subsection F; added Subsection G; stituted "twenty dollars ($20.00)" for "ten dollars ($10.00)" 
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in Paragraph (10) of Subsection A; deleted former Subsec- of'meat and meat products; (3) adulteration of meat and 
tion B, defining "'livestock' or 'animals'", and added cur- meat products, unless the adulteration affects the meat 
rent Subsection B. wholesomeness; (4) weights and measures for meat and 
The 1983 amendment inserted "New Mexico Live- meat products; (5) fraudulent advertising of meat and 
stock" in the catchline and made the following substitu- meat products or (6) deceptive fill of containers for meat 
tions: "has" for "shall have" in the introductory paragraph and meat products, The above matters are within the pur- 
of Subsection A, "ten dollars ($10.00) per call" for "two dol- view of the powers granted to the state health department 
lars and fifty cents ($2.50) per head" in Subsection A(10) (now department of health), 1968 Op. Att'y Gen. No. 68-46. 
and "are also" for "shall also be" in the second sentence in Board may not require approval of slaughter- 
Subsection.B. house construction. — The design and construction of 
slaughterhouses and meat establishments is not suffi- 

ANNOTATIONS ciently related to protecting the public from unwholesome 


meat so as to allow the [New Mexico] livestock board to 
require approval of plans of construction of slaughter- 
houses and meat establishments without specific statu- 
‘tory power. 1967 Op. Att'y Gen. No. 67-115. 

Although some regulations reasonably. related 
to power of board. — The health of slaughterhouse 
employees, the sanitation of slaughterhouses, meat es- 
tablishments and transportation vehicles and the main- 
tenance of slaughterhouses and meat establishments are 
all reasonably related to powers of the [New Mexico] live- 


[New Mexico] Livestock board authorized to co- 
operate with department of agriculture. — Because 
common powers do exist between the two agencies, the 
[New Mexico] livestock board is authorized to enter into 
cooperative agreements with the United States depart- 
ment of agriculture respecting meat inspection. 1968 Op. 
Att'y Gen. No. 68-46. 

Board may adopt federal regulations. — Although — 
the [New Mexico] livestock board is without power to en- 
force federal regulations respecting meat inspection, the : 
board may adopt the federal regulations as a part of the stock board. 1967 Op. Att'y Gen. No. 67-115. 
rules and regulations of the board. 1968 Op. Att'y Gen. Health department also to determine wholesome- 
No. 68-46. ness of meat. — The fact that the [New Mexico] livestock 

Board may not.adopt:some rules and regulations. _ board may be inspecting meats to determine if they are 
— The [New Mexico] livestock board may not adopt rules unwholesome in no way limits the powers of the health 
and regulations involving: (1). control of ingredients of department to independently determine whether the 
meat and meat products, unless such ingredients affect the ‘meat is unwholesome. 1967 Op. Att'y Gen. No. 67-115. 
wholesomeness of the meat; (2) labeling or, misbranding 


17-2-7.16 Brands; subject to change in ownership; fees for transfer. 


Brands recorded in accordance with the provisions of Section 77-9-10 [77-2-7.4] NMSA 1978 are 
personal property of the person in whose name they are recorded. Ownership may be transferred 
in the same manner as other personal property. The fee for recording a transfer of ownership with 
the. director of the New Mexico livestock board shall be a sum fixed bygi the board not to exceed the 
amount prescribed by law. 


History: Laws 1895, ch. 6, § 3; C.L. 1897, § 108; Code The 1999 amendment, effective July 1, 1999, recom- 


1915, § 119; C.S. 1929, § 4-1405; 1941 Comp., § 49-905; piled former 77-9-7 NMSA 1978, which was assigned as 
1958 Comp., § 47-9-5; Laws 1959, ch. 249, § 1; 1971, this section. 
ch. 50, § 1; 1975; ch. 91, § 1; 1981, ch. 357, § 5; 1978 The 1981 amendment substituted "the-amount pre- 
Comp;, § 77-9-7, recompiled as 1978 Comp., § 77-2-7.1 , scribed by law". for "fifteen dollars P16 00)" in the last 
by. Laws 1999, ch. 282, § 103. . sentence. 

Recompilations: — Laws 1999, ch. 282, § 108 re- 
compiled former 77-9-7 NMSA 1978, relating to change ANNOTATIONS. 


in ownership of brands and fees for transfer, as 77-2-7.1 A brand is personal property, and ‘may be sold 


NMSA 1978, effective July 1, 1999. fi l 
Bracketed material. — The bracketed material was Fey une e oA eee ee ie ad 


inserted by the compiler and is not part of the law. 
Laws 1999,.ch. 282, § 13, recompiled former 77-9-10 
NMSA 1978 as 77-2-7.4 NMSA 1978, effective July 1, 1999. 


77-2-7.2. Registration of brands and marks; board. 


Except as otherwise authorized by the board, the board i is the sole authority for the registration 
of brands, marks or electronic identification on livestock in this state. 


’ 


History: Laws 1895, ch. 6, § 4; C.L. 1897, § 109; Code heading, arid sees 3 the section, which formerly read 
1915, § 120; C.S. 1929, § 4-1406; 1941 Comp., § 49-906; "The livestock board is the sole board for the registration 
1953 Comp., § 47-9-6; Laws 1971, ch. 50, § 2; 1978 of brands and marks on horsés, mules, asses, cattle and 
Comp., § 77-9-8, amended and recompiled as 1978 sheep in this state." 

Comp., § 77-2-7.2 by Laws 1999, ch. 282, § 11. 

The 1999 amendment, effective July 1 1999, recom- hi ANNOTATIONS 
piled this section which was formerly 77-9-8 NMSA 1978 DP TAWweSViews 22 For Qitidls "Atkachinont ih New Mex 
and deleted "livestock" preceding "board" in the section Pa oil? Geek Mat ie OBES J. 75 (1962). 
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77-2-7.3. Brand books. 


The board shall keep a suitable record of all registered brands, marks and electronic identifica- 
tion used for the identification of wa ee in this state. 


History: Laws 1895, ch. 6 § 5; C.L. 1897, § 110; Code slaty of the New Mexico livestock board to keep a suitable 
1915, § 121; C.S, 1929, § 4-1407; 1941 Comp., § 49-907; record of all the brands used for the branding of horses, 
1953 Comp., § 47-9-7; Laws 1988, ch. 229, § 7; 1993, mules, asses and any cattle in this state." 


ch, 248, § 45; 1978 Comp., § 77-9-9, amended and re- The 1998 amendment, effective June 18, 1993, substi- 

compiled. as 1978 Comp., § 77-2-7.3 by Laws 1999, ch. tuted "any cattle" for "neat cattle". 

282, § 12. The 1983 amendment added the catchline and sub- 
Cross references. — For certified copy of registration stituted "is the duty of the New Mexico livestock board to 

as prima facie proof of ownership, see 31-7-1 NMSA 1978. keep ‘a suitable record of all" for "shall be the duty of the 
The 1999 amendment, effective July 1; 1999, recom- cattle sanitary board to keep a suitable book, to be known 


piled this section which was formerly 77-9-9 NMSA 1978. as the state brand book, in which shall be recorded." 
and rewrote the section, which formerly read: "It is the 


7 7-2-17.4. Recording before use; recording fee; conflicting brands. 


A. A brand shall not be used until recorded. A facsimile of the brand and a recording fee fixed 
by the board shall be forwarded to the director. One certified copy of the recorded brand shall be 
furnished to the owner of the brand by the director when the brand is recorded. 

B. The director shall immediately record the brand unless it has been recorded previously or 
conflicts with a prior recorded brand. In that event, the director shall return the facsimile unre- 
corded and charge a fee for the research. 

C. Additional certified copies of brands recorded may be obtained from the director by the pay- 
ment of a fee to be fixed by the board in a sum not to exceed the amount prescribed by law. 


History: Laws, 1895, ch. 6, § 9; C.L. 1897, § 113; . . upon the brand being recorded" in the third sentence; in 
Code 1915, § 123; C.S, 1929, § 4-1409; 1941 Comp., § the last sentence of Subsection B, substituted "and charge 
49-908; Haws 1949, ch. 49, § 1; 1958 Comp. + § 47-9-8; a fee for the research" for "together with the fee"; and 


Laws 1959, ch, 249, § 2; 1971, ch: 50, § 8; 1975, ch. 91, made stylistic changes throughout the section. 
§ 2; 1981, ch. 357, § 6; 1978 Comp., § 77-9-10, amended The 1981 amendment substituted "the amount pre- 
and recompiled as 1978 Comp., §.77-2-7.4 by Laws scribed by law" for "fifteen dollars ($15.00)" in the second 
1999, ch, 282, § 13. sentence and "a fee to be fixed by the board in a sum not 
Cross references. — For more than one brand prohib- to exceed the amount prescribed by law" for three dollars 
ited, see 77-2-7.7 NMSA 1978, : i 00).a copy" in the last sentence, 
The 1999 amendment, effective July 1, 1999, recom- 
piled this section which was formerly 77-9-10 NMSA 1978 ANNOTATIONS 
and added the subsection designations; in Subsection A, Law reviews. —- For article “Attachmett in New Mex- 
- deleted "in a sum not to.exceed the amount prescribed by. ico’2 Part IL.""see 2 Nat. Resources J. 75 (1962). 
law" following "by the board" in the second sentence, and Ani, vious 2d. AR. and. C.1S.-references. |-,.3A 
substituted "when the brand is recorded" for "immediately CJS Animals g 20. 


77-2-7.5.- Fees; disposition. 


_The fees for recording or researching brands and for furnishing certified copies of the recording 
or research shall be placed to the credit of the New Mexico livestock board interim receipts.and 
disbursements fund. 


History: Laws 1905, ch. 30, § ly Code 1915, §. 124; fixed by law, The fees when received by the director shall 
C.S, 1929, § 4-1410; 1941 Comp. § 49-909; 1953 Comp., be placed to the credit of the New Mexico livestock board 
§.47-9-9; Laws 1993, ch. 248, § 46; 1978 Comp., § 77-9- general fund," 


11, amended and recompiled as 1978 Comp., § 77-2- »The 1993 amendment, effective June 18, 1993, added 
7.5 by Laws 1999, ch. 282, § 14.. the current catchline; substituted "director of the board” 

Cross references. — For levy for livestock fund, see for "secretary of the cattle sanitary board" in the first 
172-15 and 77-2-16 NMSA 1978. sentence; substituted "the director" for "said secretary"; 

The 1999 amendment, effective July 1, 1999, recom- deleted a provision pertaining to transmittal of fees and 
piled this section which was formerly 77-9-11,.NMSA 1978 other, moneys to the state treasurer; substituted "New 
and rewrote the section, which formerly read: "The fees to Mexico livestock. board general fund" for "cattle indemnity 


be paid to the director of the board for recording brands fund"; and. made minor stylistic changes. 
and for furnishing certified copies thereof shall remain as 
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77-2-7.6. Brand book. 


The director shall publish a: brand book in which shall be given a facsimile or copy of all brands 
recorded in the office of the board, together with the owner's name and address.:The board may 
publish if it deems best to do so a limited number of brand books in addition to the number re- 
quired by the provisions of this section and to'sell them for such price as the board ee rea- 
sonable and proper. The price shall not be less than the actual cost. 


History: Laws 1895, oe 6, § 12; C.L. 1897, § 116; The 1993 amendment, effective June 18, 1993, sub- 
Code 1915, § 127; C.S. 1929, § 4-1413; 1941 Comp., § stituted "the office of the board" for "his office" in the first 
49-912;.1953 Comp., § 47-9-11; Laws 1983, ch. 229, § sentence and deleted "New Mexico livestock" preceding 
8; 1993, ch. 248, § 48; 1978 Comp., § 77-9-13, amended "board" near the beginning of the second sentence. 
and recompiled as 1978 Comp., § 77-2-7.6 by Laws The 1983 amendment added the catchline and, in the 
1999, ch. 282,'§ 15. first sentence, substituted "is the duty of the executive di- 

The 1999 amendanenty effective duly 1, 1999, recom- rector of the New Mexico livestock" for "shall be the duty 
piled this section which was formerly 77-9- 13 NMSA 1978 of the secretary of the cattle sanitary" and "address" for 
and substituted "The director shall publish" for "It is the the language which began with "the county wherein he 
duty of the executive director of the New Mexico livestock resides" and which included a sample of the form of the 
board to publish" at the beginning of the first sentence, ‘brand book, all as set out in the original pamphlet. The 
substituted "may publish" for "is authorized to publish" 1983 amendment also deleted the former second and third 
in the last sentence, and deleted the former last sentence, sentences, as set out in the original pamphlet, divided the 
which read "The board is authorized to revise from time former last sentence into the present last three sentences 
to time the state record of brands by the cancellation of and substituted "New Mexico livestock" for "cattle sani- 
obsolete and unused brands and to provide by regulation tary" in the present second sentence and "The board is 
for due notice of such revision." authorized to revise from time to time the" for "and from 


time to time revise said" in the last sentence. 


77-2-7.7. More than one brand unlawful; exceptions; penalty. 


A. Itis unlawful for an owner of livestock in originally marking or branding livestock to make 
use of or keep up more than one mark or brand; provided that an owner may own and possess live- 
stock in different marks or brands if they were acquired by him by purchase or other lawful man- 
ner and evidenced bya bill of sale from the previous owner of the livestock having such brands 
or from the heirs, executors, administrators or legal representatives of the owner. Livestock so 
acquired shall be branded or marked as provided in The Livestock Code by and with the recorded 
brand or mark of the person acquiring the livestock. It is lawful for the purpose of identification 
during the pendency of a mortgage or lien to brand the increase of the branded livestock in the 
recorded brand designated in the mortgage or lien. 

B, .A brand shall not be altered by placing another brand on it orin the same location. 

C. A person who unlawfully brands livestock contrary to the provisions of The Livestock Code 
is guilty of a misdemeanor and upon conviction shall be punished in accordance with the provi- 
sions of Section 31-19-1 NMSA 1978 for each offense. 


History: Laws 1895, ch. 6, § 13; C.L. 1897, § 117; owner to use the, recorded brand appearing on the live- 
Code 1915, § 128; Laws 1919, ch. 54, § 1; C.S, 1929, stock, In cases where animals having upon them a duly 
§ 4-1414; 1941 Comp., § 49-913; 1953 Comp., § 47-9- recorded brand may have had established against them 
12; Laws 1975, ch. 139, § 4; 1993, ch. 248, § 49; 1978 a mortgage or other lien duly recorded in this state", in- 
Comp., § 77-9-14, amended and recompiled as 1978 serted "a mortgage or" preceding "lien to brand", and 
Comp., § 77-2-7.7 by Laws 1999, ch. 282, § 16. substituted "branded livestock" for "animals"; added Sub- 

Cross references. — For recording of holding brands, section B; substituted "in accordance with the provisions 
see 77-2-7.9 NMSA 1978. of Section 31-19-1 NMSA 1978" for "by confinement in 

For unlawful branding of animals, see 30-18-83 NMSA the county jail not to exceed twelve months or fined an 
1978, amount not to exceed five hundred dollars ($500), or both" 

The 1999 amendment, effective July 1, 1999, recom- in Subsection C; and made stylistic changes throughout 
piled this section which was formerly’77-9-14 NMSA the section. 

1978 and, in Subsection A, deletéd "in writing, properly The 1993 amendment, effective June 18, 1993, in- 
acknowledged" following "bill of sale", substituted "brand serted the subdivision designations "A" and "B"; inserted 
or mark of the person acquiring the livestock" for "kept- "and filed with the board" in the second sentence of Sub- 
up or running brand and mark of the person acquiring section A; substituted "is guilty of a misdemeanor and 
the animal within thirty days from the acquisition unléss shall upon conviction" for "upon conviction thereof shall" 
the present owner is given a written’ statement by the and "or both, for each offense" for "or suffer both such fine 
New Mexico livestock board or by the former owner grant- and imprisonment in the discretion of the’ court" in Sub- 
ing permission and filed with the board for the present section B; and made minor stylistic changes. 
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717-2-7.8 LIVESTOCK BOARD 77-2-7.10 


77-2-7.8. Brands of minors. 


Minors owning livestock separate from that of the parent or guardian may have a mark or 
brand, which shall be recorded in accordance with the requirement of The Livestock Code, but the 
parent or guardian shall be responsible for the proper use of the mark or brand by any minor. 


‘History: Laws 1895, ch. 6, § 14; C.L. 1897, § 118; and substituted "owning livestock" for "owning horses, 
Code 1915, § 129; C.S. 1929, § 4-1415; 1941 Comp., § mules, asses or any cattle", substituted "mark or brand" 
49-914; 1953 Comp., § 47-9-13; 1993, ch. 248, § 50; 1978 for "mark and. brand" two times, and substituted 'The 
Comp., § 77-9-15, amended and recompiled as § 77-2- Livestock Code" for "this article". 

7.8 by Laws 1999, ch. 282, § 17. The 1993 amendment, effective June 18, 1993, added 

The 1999 amendment, effective July 1, 1999, recom- the current catchline; substituted "any cattle" for "neat 


piled this section which was formerly 77-9-15 NMSA 1978 cattle"; and made minor stylistic changes. 


77-2-7.9. Filing of facsimile; designation of brands; holding brand 
renewal and fee; branding increase; offenses; penalty. 


An owner of livestock desiring to use in branding a brand not already recorded in the office of 
- the board shall file with the director a facsimile of the desired brand. The owner may record the 
desired brands as holding brands upon livestock so owned upon furnishing to the director a full 
description as to the number, class and locality of all livestock branded with the holding brand. A 
recorded holding brand may be used also on a show animal. A fee shall be charged for the record- 
ing of a holding brand, which recording shall be valid for a period of one year or until the described 
livestock depart the state, whichever comes first. The recording may be renewed for additional 
years by the payment of a fee at each yearly renewal; provided that it is unlawful for the owner to 
brand the increase of such livestock in any other brand than the recorded brand of the owner ex- 
cept in the case of mortgaged livestock as provided in Section 77-9-14. NMSA 1978, as recompiled 
[77-2-7.7 NMSA 1978]. A person who violates the provisions of this section is guilty of a misde- 
meanor and upon conviction shall be sentenced in accordance with the provisions of Section 31- 
19-1 NMSA 1978 for each offense. 


History: Laws 1912, ch. 55, §. 2; Code 1915, § 138; in accordance with the provisions of Section 31-19-1 
Laws 1919, ch. 55, § 1; C.S. 1929, § 4-1424; 1941 Comp.,’ NMSA 1978" for "confined in the county jail for a period 
§ 49-915; 1953 Comp., § 47-9-14; Laws 1977, ch.'148, § not to exceed twelve months or fined an amount not to ex- 
1; 1981, ch. 357, § 7; 1993, ch. 248, § 51; 1978 Comp.,, § ; ceed five hundred dollars ($500), or both" in the last sen- 


77-9- 16, amended and recompiled as 1978 Comp., § tence; and made stylistic changes throughout the section. 
77-2- 7.9 by Laws 1999, ch. 282, § 18. The 1993 amendment, effective June 18, 1998, sub- 
Bracketed wiateriall — The bracketed material was. stituted "any cattle" for "neat cattle" in the first sentence; 
inserted by. the compiler and is not:part of the law. substituted "is guilty of a misdemeanor and shall upon 
Laws 1999, ch. 282, § 16, recompiled former 77-9-14 conviction" for "upon conviction thereof" in the final sen- 
NMSA 1978 as 77-2-7.7° NMSA 1978, effective July 1, tence; added "for each offense" at the end of the final sen- 
1999.. tence; and made minor stylistic changes. 

The 1999. amendment, aiberave July.1,; 1999, recom- _. The 1981 amendment substituted "the" for "such" 
piled this section which was formerly 77-9-16 NMSA 1978 preceding "brand" in the first sentence and, in the next- 
and deleted "in an amount prescribed by law" following to-last sentence, substituted "in an amount prescribed by 
"A fee" in the fourth and fifth sentences; inserted "de- law" for “of fifty dollars ($50.00)" near the beginning and 
sired" preceding "brand" at the end of the first sentence; middle and "the" for "such" following "of" in the proviso 
substituted "may record the desired brands" for "shall clause and deleted "such" following "for any" in the pro- 
designate his kept-up or running brand and may record viso clause. 
other brands" in the second sentence; inserted the third The 1977 amendment rewrote this section, substitut- 
sentence; substituted "or until the described livestock ing the New Mexico livestock board and its director for 
depart the state, whichever comes first" for "after which the cattle sanitary board and its secretary, adding the fee 
time" at the end of the fourth sentence; j in the next-to-last for recording holding brands, adding the provisions for re- 
sentence, deleted "kept-up or running’ "preceding "brand", newal of recordings and making other minor changes. 


and inserted "as recompiled"; and substituted "sentenced 


77-2-7, 10. Brands; board may reject. 


The hoard shall-have the power to reject any brand offered for record under the provisions of 
Section 77-9-16 [77-2-7.9] NMSA 1978 when upon satisfactory evidence it is shown to the board 
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77-2-7.11 ANIMALS AND LIVESTOCK 77-2-7.12 


that the same is offered for or is of such character that may be used for malicious or deceptive pur- 
pases or is not in conformity with the LE et of sovige is 77-9-16 [77- 2-7, 3} N hye 1978. 


History: Laws 1912, ch. 55, § 5; Code 1915, § 141;- The 1999’ amendment, effective ay 1, 1999, recom- 


C.S. 1929, § 4-1427; 1941 Comp., § 49-917; 1953 Comp., piled former 77-9-18 NMSA 1978, which was assigned as 

§ 47-9-16; 1998, ch. 248, § 52; 1978 Comp., § 77-89-18, this section. 

recompiled as 1978 Comp., § 77-2-7.10 by Laws 1999, The 1993 amendment, effective June 18, 1993, added 

ch, 282, § 103. ~ the present catchline; deleted "Cattle Sanitary" preced- 
Recompilations. — Laws 1999, ch. 282, § 103 recom- ing "board" near the beginning of the section; substituted 

piled 77-9-18 NMSA 1978 @ as 77-2- 7. 10 NMSA 1978, effec- "Section’77-9-16 NMSA 1978" for "Section 138 and 140" 

tive July 1, 1999. and for "Section 138" at the end of the section; ‘and made 
Bracketed material. — The bracketed material was minor stylistic changes. 


inserted by the compiler and is not part of the law. 
Laws 1999, ch. 282, § 18; recompiled former 77-9-16 
NMSA 1978 as 77-2-7.9 NMSA 1978, effective July 1, 1999. 


77-2-7.11. Brand; priority of-right to. + brow be ay 
The time of record of any. brand by the owner in the county wherein the brand was originally 
recorded before the creation of the board shall determine the priority of right-and property in the 


brand and not the time of filing with the board, provided the brand has been continuously used 
from the date of original record. 7 


History: Laws 1912, ch.-55, § 6; Code 1915, §. 142; , The 1999 amendment, effective July 1, 1999, recom- 


C.S. 1929, § 4-1428; 1941 Comp., § 49-918; 1953 Comp., piled former 77-9-7 NMSA 1978, which was assigned as. 

§ 47-9-17; Laws 1998, ch. 248, § 53;:1978 Comp., § 77- this section. 

9-19, recompiled as 1978 Comp., § 77-2-7.11 by Laws The 1993 amendment, effective June 18, 1993, added 

1999, ch. 282, § 103. the current catchline; deleted "cattle sanitary" preceding 
Recompilations, — Laws 1999, ch. 282, § 103 recom- "board" in two places; and made minor stylistic.changes. _ 


piled 77-9-19 NMSA 1978 as 77-2-7.11 NMSA 1978, effec- 
tive July 1, 1999. 


77-2-7.12. Re-recording of brands; notice; publication; fees. | 


A. The board shall cause all brands now on record to be re-recorded whenever the board deems 
necessary. to clear records of unused brands. For this.purpose, the, board‘shall mail a notice, ad- 
dressed to each owner of a brand now of record with the board at the current address shown on the 
brand record, requiring the owners of brands to file with the director any brand being on record to 
the owners. In addition to this notice, the board shall publish in either English or Spanish or both 
in at least one newspaper in each county in this state where there is a newspaper a copy of the 
notice to re-record. The publication shall continue for at least four consecutive weeks. 

B. Within three months from the date of the first publication of the notice to re-record, owners 
of brands of record in the office of the board shall file with the director the brands ‘in actual use and 
recorded by them and pay the re-recording fee. The fees shall be deposited in the proper fund of Us 
board, Re-recording shall not be ESAS more often than once in a SSR REAL period. 


History: Laws 1923, ch. 146, § 1; C.S. 1929, § 4-1445; a sum not to exceed the amount prescribed by law for 


1941 Comp., § 49-919; Laws 1949, ch. 47, § 1; 1953 each brand rerecorded the fee to include one certified 
Comp., § 47-9-18; Laws 1971, ch. 50, § 4; 1975, ch. 91, copy of the rerecording of the brand to be furnished the 
§ 3; 1981, ch. 357, § 8; 1993, ch. 248, § 54; 1978 Comp., owner by the board with the proceeds to be used for the 
§ 77-9-20, amended and recompiled as 1978 Comp.,, § cost of notice given as provided in this section; provided 
77-2-7, 12 by Laws 1999, ch. 282, § 19. that any excess of money from these"; ; and made stylistic 

Cross references. — For "legal newspaper," see 14- changes throughout the section. : 
11-2 NMSA 1978. The 1993 amendment, effective June 18, 1993, inserted 

The 1999 amendment, effective July 1, 1999, recom- the subsection designations "A" and "B"; deleted "New 
piled this section which was formerly 77-9-20 NMSA Mexico livestock" preceding "board" in five places; substi- 
1978 and, in Subsection A, substituted "current address" tuted "proper fund" for "indemnity fund" near the end of 
for "post office address" and deleted "of the board an the next to last sentence; and made minor stylistic changes. 
exact facsimile of" preceding "any brand" in thé second The 1981 amendment, near the beginning of the sec- 
sentence; in Subsection B, in the first sentence, deleted ond sentence in the second paragraph, substituted "the 
"of the board a facsimile of" preceding "the brands", and amount prescribed by law" for "fifteen dollars ($15.00)" 
substituted "and pay the re-recording fee" for "fee for and "shall" for "to" following "fee" and deleted "thereof" 
the rerecording of brands shall be fixed by the board in following "owner." 
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77-2-8 _ | LIVESTOCK BOARD 77-2-11 


77-2-8. Research and promotion of meat and meat products. 


The board may enter into contracts for research into and promotion of meat and meat products. 
The contracts shall carry provisions for financing, and the board may accept and expend voluntary 
contributions from any source to finance the contracts. The provisions of this section shall not ap- 
ply to or include cattle coming out of feed lots. : 


History: 1953 Comp., § 47-23-6.1, enacted by Laws sentence, and deleted the former third sentence, which 


1969, ch, 177, § 1; 1999, ch, 282,)§ 4. read "Every contract for research or promotion shall con- 
The 1999 amendment, effective July 1, 1999, deleted tain provisions for financing the cost of the work and must 
"New, Mexico livestock" preceding "board" in the first be approved by the state board of finance." 


77-2-9. Reports of inspectors; prosecution of violations of livestock 
laws. 


A. .The board shall keep reports of its veterinarians and inspectors in accordance with the Pub- 
lie Records Act [Chapter 14, Article 3 NMSA 1978]. 

B. The board shall assist in the prosecution of persons charged with the violation of the live- 
stock laws, including criminal laws relating to livestock, and may call upon a livestock inspector 
or other peace officer to execute its orders, and when it does, the peace officer shall obey the order 
of the board. . . 

C. Livestock inspectors may arrest persons found in the act or whom they have probable cause 
to believe to.be guilty of driving, holding or slaughtering stolen livestock; of violating the inspec- 
tion laws of the state; or of violating any provision of Chapter 30, Article 18 NMSA 1978 relating 
to livestock or other criminal law relating to livestock. 


History: 1953 Comp., § 47-23-7, enacted by Laws "officer", deleted "or inspector" preceding "shall obey"; and 
1967, ch. 213, § 8; 1983, ch. 229, § 3; 2001, ch. 8, § 3; added Subsection C. 

2001, ch. 341, § 3. Laws 2001, ch. 8, § 3 and Laws 2001, ¢h. 341, § 3, both 

Cross references. — For seatilty for violating rule effective June 15, 2001, enacted identical amendments to 
or regulation of New Mexico livestock board, see 7 Fe 2-22 this section. The section was set out as amended by Laws 
NMSA 1978. 2001, ch. 341, § 3. See 12-1-8 NMSA 1978. 

The 2001 amendment, effective June 15, 2001, de- The 19838 amendment, in Subsection A, deleted "a 
leted "New Mexico livestock” preceding "board" in Subsec- permanent record of its acts and of the acts and" follow- 
tions A and B; in Subsection B, inserted "including crimi- ing “board shall keep" and added "in accordance with the 
nal laws relating to livestock", substituted "a livestock" Public Records Act" at the end. 


for "any" preceding "inspector", inserted "peace" preceding 


77-2-10. Receipts; deposit of funds. 


A. The board shall designate banks where its money is to be deposited. 

B. Notwithstanding the provisions of Section 6-10-3. NMSA 1978, the board may establish 
rules governing the receipt and deposit of fees Ee by, its inspectors requiring remittance to 
the board 1 in not more than ten days. 


History: 1953 Comp., § 47-23-8, enacted by Laws are" in Subsections A and C; deleted "New Mexico live- 


1973, ch. 84, § 1; 1993, ch. 248, § 5; 2003, ch. 273, § 24. stock" preceding "board" in the first sentence of Subsec- 

The 2003 amendment, effective July 1, 20038, deleted tion-A; substituted "6-5-3 NMSA 1978" for '"11-2-65 NMSA 
former Subsections A and B, concerning collection of fees 1953" at the end of the second sentence of Subsection A; 
and issuance of warrants, and redesignated former: Sub- and added Subsection D. 


sections C and:D:as present Subsection A and B. 
The 1993 amendment, effective June 18, 1993, substi- 
tuted "money" and "money is" for "moneys" and "moneys 


77-2-11. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-2-11 section, see the 1998 NMSA 1978 on NMOneSource.com. 
NMSA 1978, as enacted by Laws 1889, ch. 106, § 1, defin- For present comparable provisions, see 77-2-1.1 NMSA 
ing "cattle", effective July 1, 1999. For provisions of former 1978. 
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77-2-12 ANIMALS AND LIVESTOCK 77-2-14 


77-2-12. Executive director; duties, oath and bond. 


The executive director of the board shall keep records of inspections of brands and earmarks as 
deemed necessary by the board and shall perform such other duties as are prescribed by the board. 
He shall take and subscribe an oath faithfully to perform all of his duties as executive director of 
the board and shall enter into bond in an amount to be fixed by the board, with good and sufficient 
sureties, to be approved by the board, conditioned for the faithful performance of his duties. 


History: Laws 1891, ch. 34, § 11; C.L. 1897, § 217; sanitary" following "to be approved by the" in the second 


Code 1915,'§ 72; C.S. 1929, § 4-807; Laws 1933, ch. 53, sentence and, in the last sentence, substituted "executive 
§ 3; 1941 Comp., § 49-206; 1953 Comp., § 47-2-6; Laws director" for "secretary" deleted "of New Mexico" following - 
1983, ch. 229, § 4; 1993, ch. 248, § 6. "of the state" and substituted "has" for "shall have" near 
Cross references. — For patht of office, see N.M. Const., the end. 
art. XX, § 1. j , oe5 
The 1993 amendment, effective June 18, 1998, de- ANNOTATIONS 
leted "New Mexico livestock" preceding "board" in the first Board's executive director's largely unilateral 


sentence and deleted the former third sentence pertain- action is non-binding and meaningless, as hé.can 


ing to actions on the director's bond by persons injured by only act pursuant to those powers delimited in the Live- 
misfeasance or nonfeasance of the director. stock Code. Paragon Found:, Ine. v. NM. Livestock Bd., 


The 1983 amendment added the catchline, rewrote 2006-NMCA-004, 138 N.M. 761, 126 P.3d. 577, cert. denied, 
the first sentence, substituted "as executive director of the 2006-NMCERT-001, 139 NM. 272, 131 P.3d 659. 


board" for "of secretary of such board" and deleted "said 


77-2-13. Records; certified copy evidence. 


et | 


The records required to be kept’ by the director, including inspector reports, shall be maintained 
by the board in‘a readily available manner, and a certified copy of any’such records under the hand 
and seal of the director or the verified oath of an inspector shall be prima facie eviderice in all 
courts of this state of the truth of any fact required to be recorded therein. 


ys 


History: Laws 1891, ch. 34, § 9; .C,L. 1897, § 215; The 1983 amendment ‘added the catchline and: sub- 


Code 1915, § 73; C.S, 1929, § 4-808; 1941 Comp., § 49- stituted "executive director of the New Mexico livestock 

207; 1958. Comp., § 47-2-7; Laws 1983, ch. 229, § 5; board shall be maintained by the board in a readily avail- 

1999, ch. 282, § 5. able manner" for "secretary of the said sanitary board 
The 1999 amendment, effective July 1, 1999, substi- shall be kept in a well bound book, to be provided by the 

tuted "director, including inspector reports" for ' ‘executive board -for that purpose". and "executive director: of the 

director of the New Mexico livestock board" near the he- board" for "secretary of said board." 

ginning of the section, and "director or the verified oath 

of an inspector" for "executive director of the board" near _ ANNOTATIONS 

the end. Am. Jur. 2d, A.L.R. and C.J.S. reloraurea, — 3A 


C.J.S. Animals g 29. 


77-2-14. Attorney; duties. 


The board may employ a competent attorney to give advice and counsel in reward to any | matter 
connected with the duties of the board, to represent the board in any legal proceedings and to aid 
in the enforcement of the laws in relation to livestock. The board shall fix the compensation to be 
paid to such attorney. 


i? 


History: Laws 1937, ch. 205, § 1; 1941 Comp., §:49- special tax levied upon all cattle, horses, mules and asses 


210; 1953 Comp., § 47-2-10; Laws 1986, ch. 32, § 41; in every county of the state. 

1999, ch. 282, § 6. The 1986 amendment added the present catchline, 
Cross references. — For use of livestock fund, see 77- substituted "The New Mexico livestock board has author- 

2-17 NMSA 1978. ity" for "The Cattle Sanitary Board of New Mexico shall 
The 1999 amendment, effective July 1, 1999, deleted have: authority" in the first sentence, substituted "every 

"special tax" at the end of the section heading, substituted county" for "the several counties" and "Section 77-2-15 

"The board may" for "The New Mexico livestock board NMSA 1978" for "Section 2 of this act", and made minor 

has authority to" at the beginning of the first sentence, stylistic changes in the second sentence. 


and deleted the former last sentence, which related to a 
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77-2-15 LIVESTOCK BOARD 77-2-16 


77-2-15. Special taxes; levy; collection. 


A. Each year the board of county commissioners of each county shall at its first meeting after 
the return of the assessment of the property for taxation by the county assessors of each county, 
levy a special tax at a rate to be fixed each year by the New Mexico livestock board. Subject to the 
provisions of Section 7-37-7.1 NMSA 1978, the New Mexico livestock board shall, in each year, or- 
der the levy of a tax on livestock at a rate not to exceed ten dollars ($10.00) on each one thousand 
dollars ($1,000) of net taxable value, as that term is defined in the Property Tax Code [Chapter 7, 
Articles 35 to 38 NMSA 1978], of the livestock. The New Mexico livestock board may set different 
rates for individual classes of livestock. . 

B, _ The order imposing the levy of the tax shall be made on or before June 30 in each year and 
shall be certified to the department of finance and administration by the director. The department 
of finance and administration shall certify the amount of the levy to the board of county commis- 
sioners of each county, and the board of county commissioners shall include the levy in its annual 
levy of taxes. The special tax: shall be collected in each county and paid to the state treasurer in the 
manner provided by law for the collection and payment of other state taxes. Such funds shall be 
remitted to the New Mexico livestock board for deposit in the interim receipts and disbursements 
fund. 


History: Laws 1937, ch. 205, § 2; 1939, ch. 15, § 1; The 1986 amendment added the present catchline; 
1941, ch. 151, § 1; 1941 Comp., § 49-211; 1953 Comp., substituted references to the New Mexico livestock board 
§ 47-2-11; Laws 1961, ch. 142, § 1; 1986, ch. 32, § 42; for references to the cattle sanitary board in three places 
1993, ch, 248, § 7; 1999, ch. 282, § 7. in the section; in the first sentence, substituted "ten dol- 

Cross references. — For brand fees to be placed to lars ($10;00), or any lower maximum:amount required by 
credit of fund, see 77-2-7.6 NMSA 1978. operation of the rate limitation provisions of Section 7-37- 
_. The 1999 amendment, effective July 1, 1999, deleted 7.1 NMSA 1978 upon the special tax, on each one thou- 
"indemnity funds" preceding "collection" in the section sand dollars ($1,000) of net taxable value" for "ten mills 
heading; in Subsection A, substituted the levy of a tax on each dollar of the appraised value” in two places and 
on livestock in general, and allowing the board to set dif- inserted "as that term is defined in the Property Tax 
ferent rates for individual classes of livestock, for Para- Code"; and made minor stylistic changes throughout the 


graphs (1) to (3), which set forth the levy of a tax for beef section. 
cattle, horses, mules, asses and buffalo, for dairy cattle, 


and for sheep and goats, respectively; and in Subsection ANNOTATIONS 

B, deleted “executive” preceding "director" in the: first. olaier Rot bulk : Au reed 
¥ : iD Beis = ic" : ject to special tax. — Owner of live 

eign and inse New Mexico lives preceding stock who is a soldier and head of a family and thus ex- 

bossy tied theslanpsceitemces : : empt from taxation is not subject to special tax levied un- 
The 1993 amendment, effective June 18, 1993, in- der this section. 1937-38 Op. Att'y Gen. No. 37-1821. 


serted the subsection designation "A"; rewrote Subsection 
A; and added Subsection B. 


77-2-16. Financial report and tax estimate; state levy; maximum rate. 


It is the duty of the board on or before June 30 of each year to make and file with the depart- 
ment of finance and administration a report and estimate showing the amount of money in the 
custody or under the control of the treasurer of the board; the estimated receipts from all sources 
and the actual and estimated expenditures for the current fiscal year. The department of finance 
and administration shall annually, at the time and in the manner of certifying rates under the 
Property Tax Code [Chapter 7, Articles 35 to 38 NMSA 1978], certify a rate and impose a levy upon 
all cattle, horses, mules, asses, sheep, goats and buffalo in every county in the state, provided that 
such levy shall not exceed the amount required by operation of the rate limitation provisions of 
Section 7-37-7.1 NMSA 1978. 


History: Laws 1915, ch. 85, § 1; 1929, ch. 157, § 2; The 1993 amendment, effective June 18, 1993, re- 
C.S. 1929, § 4-815; 1941 Comp., § 49-212; 1953 Comp., wrote this section to the extent that a detailed comparison 
§ 47-2-12; Laws 1977, ch. 249, § 29; 1986, ch. 32, § 43; is impracticable. 

1998, ch. 248, § 8. The 1986 amendment substituted "the New Mexico 

Cross references. — For county levy for fund, see 77- livestock board" for "said board" in the first sentence, sub- 
2-15 NMSA 1978. stituted the language following "any one year" for "five 

For brand fees to be placed to credit of fund, see 77-2-7.5 and one-half mills upon each dollar of the assessed valu- 
NMSA 1978. ation of such animals" in'the second sentence, and made 

For fees from rerecording of brands, see 77-2-7.12 minor stylistic changes. 

NMSA 1978. 
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77-2-17 


The 1977 amendment substituted in the first sen- 
tence, "New Mexico livestock board" for "cattle sanitary 
board," "June 30" for "the first day of September," "depart- 
ment of finance and administration" for "state auditor" 
and "money" for "moneys" near the middle of the sentence 


ANIMALS AND LIVESTOCK 


77-2-21 


and, in the second sentence, ‘department of finance and 
administration" for "state auditor" and "certifying rates 
under the Property Tax Code, certify a rate" for "levying 


other ooh taxes, levy a special tax." 


77-2-17. Payment of tax collections to state treasurer; disbursement. | 


The special tax provided by Section 77-2-16 NMSA 1978 shall be assessed and collected in every 
county and paid over to the state treasurer as provided by law for the assessment, collection and 
payment of other state taxes, and all money so collected and paid over on account of such special ° 
tax levies shall be transferred each month to the board for deposit in the interim receipts and dis- 
bursements fund and shall be used for fees, salaries, wages, costs and expenses as provided for by 


sis relating to the powers, TLR and i a of the board. 


History: Laws 1915, ch.'85, § 2; C.S. 1929, § 4816: 
Laws 1933, ch. 53, § 6; 1941 Comp., § 49-213; 1953 
Comp,., § 47-2-13; Laws 1993, ch. 248, § 9. 

Cross references, — For payments for destruction of 
diseased cattle, see 77-3-8 NMSA 1978. 

The 1993 amendment, effective June 18, 1993, re- 


ANNOTATIONS 


Funds of the cattle sanitary board (now New Mex- 
ico livestock board) are state moneys and the state 
treasurer is required to accept the same for safekeeping, 
or to accept bonds to secure such funds. 1925-26 Op. Att'y 
Gen. No. 25-3809. 


wrote this section to the extent that a detailed comparison 
is impracticable. 


77-2-18. Compensation of employees. 


The compensation of all employees by or under the board and, in the first SHERBHES, all other 
expenses incurred by or under that board shall be paid by the board or, upon its order, out of the 
funds provided for in The Livestock Code, such board taking or causing to be taken proper vouch- 


ers for all money so expended by them.’ 


History: Laws 1889, ch. 106, § 21; C.L. 1897, § 201; 
Code 1915, § 80; C.S, 1929, § 4-817; 1941 Comp., § 49- 
214; 1953 Comp,., § 47-2-14; Laws 1993, ch. 248, § 10, 


77-2-19. Limitation on expenditures. 


The 1993 amendment, effective June 18, 1993, added 
the current catchline; substituted "all employees" for "said 
veterinary surgeon and of all other employes"; inserted\"in 
The Livestock Code"; and made minor stylistic changes. 


The amount of money to be expended by the board in any one year, is limited to the amount set 
forth in a budget approved by the department of finance and administration. 


History: Laws 1889, ch. 106, § 22; C.L. 1897, § 202; 
Code 1915, § 81; C,.S. 1929, § 4-818; 1941 Comp., § 49- 
215; 1953 Comp., § 47-2-15; Laws 1981, ch. 357, § 1; 
1993, ch. 248, § 11. 

The 1993 amendment, effective June 18, 1993, re- 


wrote this section to the extent that a detailed comparison ~ 


is impracticable. 


77-2-20. Repealed. 


Repeals, — Laws 1999, ch. 282, § 104 repealed 77-2-20 
NMSA‘1978, as amended by Laws 1903, ch. 1, § 2, relat- 
ing to livestock epidemics and issuance of bonds, effective 


77- 2- 21. Fees, 


The 1981 amendment added the catchline and the 
second sentence and, in the first sentence, substituted "it 
is" for "they are" and "it" for "they" following "as 


July 1, 1999. For provisions of former section, see the 1998 
NMSA 1978 on NMOneSource.com. 


All fees and charges collected pursuant to the provisions of The Livestock Code shall be paid 
to the executive director of the board to be deposited in the New Mexico livestock board general 
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fund, hereby created. All fees and charges deposited in the New Mexico livestock board general 
fund may be expended in accordance with a budget approved by the department of finance and 
administration. — 4 


History: Laws 1893, ch. 67, § 3; C.L. 1897, § 222; The 1993 amendment, effective June 18, 1993, added 


Code 1915, § 83; C.S. 1929, § 4-820; Laws 1933, ch. 53, the current catchline and rewrote this section which read 
§ 7; 1941 Comp., § 49-217; 1953 Comp., § 47-2-17; Laws "All inspection fees and charges shall be paid to the Sec- 
1993, ch. 248, § 12. retary of the said board to be placed to the credit of the 


cattle indemnity fund". 


77-2-22. Penalty for violating rule. 


Any person who violates a rule adopted under the power granted to the board unless the penalty 
has been fixed by law is guilty of a misdemeanor and upon conviction shall be sentenced in accor- 
dance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1933, ch. 53, § 2; 1941 Comp., § 49- substantial evidence as to defendant's personal partici- 


219; 1953 Comp., § 47-2-19; Laws 1967, ch. 213, § 7; pation in the violation of the regulations: defendant was 
1999, ch. 282, § 8. a licensee and as a licensee, defendant permitted the il- 
Cross references. — For prosecution of violation of legal slaughtering and selling to occur; thus defendant 
livestock laws by New Mexico livestock board, see 77-2-9 was held liable for his own actions and not for actions of 
NMSA 1978. others. ‘State v, Pina, 1977-NMCA-020, 90 N.M. 181, 561 
The 1999 amendment, effective July 1, 1999, deleted P.2d'43. 
“or regulation" at the end of the section heading, and re- Wrongful administrative act no defense to viola- 
wrote the section, which formerly read: "Any person, firm tion of law. — Assuming the curtailment of inspections 
or corporation violating any rule or regulation adopted at defendant's plant was unauthorized, defendant had the 
under the power granted to the New Mexico livestock choice of complying with the curtailment and:thus not 
board unless penalty thereof has been heretofore fixed by slaughtering and selling contrary to the statute, or peti- 
law or may hereafter be fixed by law, shall upon conviction tioning the district court to require the inspections to con- 
be guilty of a petty misdemeanor." tinue, and when he did neither, but proceeded to violate 


the law, his violation will not be excused on the basis that 
ANNOTATIONS an administrative official proceeded improperly. State v. 


Liability exceeds actual illegal slaughtering or Pina, 1977-NMCA-020, 90 N.M. 181, 561 P.2d 43, 


selling. — Although there was an absence of evidence The trial court's sentencing authority for these 
that defendant personally slaughtered sheep or sold un- offenses is Section 31-19-1 NMSA 1978. State v. Pina, 
inspected mutton on the dates in question, there was: 1977-NMCA-020, 90 N.M. 181, 561 P.2d 43. 


77-2-23, 77-2-24. Repealed. 


Repeals. — Laws 1994, ch. 119, § 15 repealed 77-2-23 of former sections, see the 1993 NMSA 1978 on NMOne 
and 77-2-24 NMSA 1978, as enacted by Laws 1945, ch. Source.com. For present comparable provisions concern- 
22, $$ 1 and 2, concerning vehicles of the New Mexico ing state-owned vehicles generally, see Chapter 15, Article 
livestock board, effective May 18, 1994. For provisions 8 NMSA 1978. 


77-2-25. Interim receipts and disbursements fund created. 


There is created the “interim receipts and disbursements fund". All money received by the 
board from tax levies authorized by this article shall be credited to this fund and deposited in a 
designated bank in the name of the board. Money shall be disbursed from this fund only upon a 
warrant issued by the executive director in the name of the board. Disbursements may be made to 
pay necessary expenses and obligations of the board, which include expenses for salaries, supplies, 
equipment, rent on office space or other goods and services in accordance with a budget approved 
by the department of finance and administration. The board shall prescribe any additional admin- 
istrative procedure necessary to administer this fund. — 


History: 1953 Comp., § 47-2-23, enacted by Laws deleted "cattle sanitary" preceding "board" at the end of 
1959, ch. 291, § 2; 1993, ch. 248, § 14. the second sentence; substituted "executive director" for 

The 1993 amendment, effective June 18, 1998, deleted "secretary of the board" in the third sentence; added the 
"within: the cattle sanitary board" following. "created" language beginning "in accordance with" at the end of the 
in the first sentence; substituted "tax levies authorized fourth sentence; and made minor stylistic changes. 


by this article" for "any source" in the second sentence; 
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7 7 2-26. Board not to be assessed for géneral administrative overhead. 


| No appropriation for the board shall include an item for general SIGHTS BErAPI Vek overhead..No 
charge for general administrative overhead shall be assessed against or appropriated out of the in- 
terim receipts,and disbursement fund or from any other fund or money administered by the.board. 


No fees or money collected by the board shall be subject to assessment for any charge for: general 


administrative overhead. 


History: 1953 Comp., § 47-2-24, enacted by Laws 
1959, ch. 291, § 3; 1993, ch. 248, § 15. 


77-2-27. Repealed. 
Repeals. — Laws 1993, ch. 248, § 80 repealed 77-2-27 


NMSA 1978, as enacted by Laws 1959, ch. 291, § 5, relat- 
ing to the earmarking of moneys collected by the cattle 


77-2-28. Repealed. 


Repeals, — Laws 2005, ch. 208, § 27 repealed 77-2-28 
NMSA 1978, as enacted by Laws 1981, ch. 5, § 1, relating 


The 1993 amendment, effective June 18, 1993, de- 
leted "cattle sanitary" preceding "board" in the first guet 
tence and made minor stylistic changes... ° 


‘ sanitary board for an interim receipts and disbursements 


fund, effective June 18, 1993. For provisions of former sec- 
tion, see the 1992 NMSA 1978 on NMOneSource.com. 


2 of Chapter 77, effective June 17, 2005. For provisions 
of former section, see the 2004; NMSA 1978 on NMOne 
Source.com: 


to termination.of the livestock board and repeal of Article 


771-2.29; Fees. 


The following fees shall be fixed by the board for services rendered pursuant to the provisions of 
The Livestock Code: 

A: an inspection or permit fee not to abel sixteen cents ($.16) per head to be charged for the 
importation or exportation of sheep and goats pursuant to Section 77-8-3 NMSA 1978 and a ser- 
vice charge in an amount not to exceed ten dollars ($10.00) for each inspection request; provided 
that the board shall not increase the inspection fee more: than four cents ($.04) in any one fiscal 
year; 

B. a fee for recording a transfer of a brand pursuant to Section 77-2-7.1 NMSA 1978 i in an 
amount not to exceed one hundred dollars ($100); 

C..afee for recording a brand or researching a brand pursuant to Section 77-2- 7, 4 N MSA 1978 
in an amount not to exceed one hundred dollars ($100); 

D. a fee for additional copies of certified copies of brands pursuant to Section 77-2-7.4 NMSA 
1978 in an amount not to exceed ten dollars ($10.00) per copy; 

E. a fee for the recording of a holding brand pursuant to Section 77-2-7.9 NMSA 1978 in an 
amount not to exceed one hundred dollars ($100), which recording shall be valid for one year from 
the date of recording, and an additional fee in an amount not to exceed. one hundred dollars ($100) 
for each annual renewal; 

F. a fee for the rerecording of brands pursuant to Section 77-2-7.12 NMSA 1978 i in an amount 
not to exceed one hundred dollars ($100); 

G. a fee for the inspection of livestock pursuant to Section 77-9-38 or 77-10-4 NMSA 1978 in an 
amount not to exceed fifty cents ($.50) per head and a service charge in an amount not to exceed 
ten dollars ($10.00) for each inspection request; provided that the board may not increase the in- 
spection fee more than ten cents ($.10) in any one fiscal year; 

H. a fee for the inspection of hides pursuant to Section 77-9-54 NMSA 1978 in an amount not 
to exceed fifty cents ($.50) per hide and a service charge in an amount not to exceed ten dollars 
($10,00) for each inspection request; provided that the board may not i increase sue EnApECtAN fee 
more than ten:cents ($.10) in any one fiscal year; 

I.’ a fee for the handling of the proceeds of the sale of an estray Bape uae to Setioni 77- 13. 6 
NMSA 1978 in an amount not to exceed ten dollars ($10.00); 
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J. a fee for the impoundment of trespass livestock pursuant to Section 77-14-36 NMSA 1978 
in an amount not to exceed ten dollars ($10.00) per head per day and a reasonable charge for the 
moving of trespass livestock pursuant to Section '77-14-36 NMSA 1978 to beset by the board; 

K. a fee for the licensing of a livestock auction market pursuant toSection 77-10- NMSA 1978 
in an amount not to exceed twenty-five dollars ($25.00); 

L. a fee for issuing a transportation permit pursuant to Section :77-9- 42 N MSA 1978 in an 
amount not to exceed fifty dollars($50.00); - J 

M. a fee for the licensing of a cattle or sheep rest static Mictuakt to Section 77-9A-2 NMSA 
1978 in an amount not to exceed twenty-five dollars ($25.00); and 

N. a fee for issuing a certificate of brand exemption pursuant to Section 7 1. 8-22 or 77-9-3 
NMSA 1978 in an amount not to exceed one hundred dollars ($100). 


t 


History: 1978 Comp., § 77-2-28, sipobea by Tera dollars) ($2.00)" in Subsections G and H; deleted former 
1981, ch. 357, § 2; 1982, ch. 61, § 1; 1993, ch. 248, § 17; Subsection J, which read "a payment in lieu of fees on 


1999, ch. 282, § 10; 2004, ch, 26, § 1. the receipt of livestock at a sales ring pursuant to Sec- 

Compiler's notes. — Laws 1981, ch. 357, § 2, enacted tion 77-10-4 NMSA 1978 in an amount not to exceed fifty 
this section as''77-2-28 NMSA1978, but since Laws 1981, cents ($.50) per head for cattle, horses; mules or’asses and 
ch.'5, already enacted the present 77-2-28 NMSA 1978, not to exceed sixteen’cents ($.16) pershead for sheep’ and 
this section was compiled as 77-2:29 NMSA 1978. goats; provided that the board may not increase any pay- 

The 2004 amendment, effective May..19;. 2004, ment in lieu of fees more than ten cents ($.10) in any one 
amended Subsections B, C, F and N to increase the fees fiscal year for cattle, nor more than four cents ($.04) in 
from $50.00 to $100.00, Subsection D to increase the any one fiscal year for sheep and goats"; substituted "ten 
fee from $5.00 to $10.00 and Subsection F to change the dollars ($10.00) per head per day" for."twenty-five dollars 
statutory reference from 77-9-20 NMSA 1978 to 77-2-7.12 ($25.00) per head" in Subsection J; and added Subsections 
NMSA 1978. ' K to N. 

The 1999 amendment, effective July 1, 1999, substi- The 1993 amendment, effective June 18, 1993, de- 
tuted "The Livestock Code! for "Chapter 77 NMSA 1978" leted "New Mexico livestock" preceding "board" through- 
in the introductory language; in Subsection A, substituted out the section; substituted "not to exceed fifty dollars 
"importation or exportation of sheep and goats pursu- ($50.00)" for "not to exceed thirty dollars ($30.00) until 
ant to Section 77-8-3 NMSA 1978 and a ‘service charge June 80, 1982 and not to exceed fifty dollars ($50.00) on 
‘in an’amount not to exceed ten dollars ($10.00) for each and after July 1, 1982")in Subsections C, D and current G; 
inspection request" for "importation of sheep pursuant deleted former Subsection F pertaining to the fee for filing 
to Section 77-8-3 NMSA 1978" and deleted "starting at a facsimile brand; redesignated former Subsections G to 
the fee of eight cents ($.08)" at the end; deleted former M as Subsections F to L; substituted the language begin- 
Subsection B, which read "an inspection fee not to exceed ning "amount set by the board" for "amount not.to exceed 
sixteen. cents ($.16) per head to be charged for the expor- five dollars fifty cents ($5.50) per. head and a charge for 
tation of sheep pursuant to Section 77-8-7 NMSA 1978; the moving of trespass livestock or buffalo pursuant to 
provided that the board shall not increase the fee more Section 77-14-36 NMSA 1978 of nineteen cents ($.19) per 
than four cents ($.04) in one any fiscal year starting at | mile" in Subsection L; and made minor stylistic changes. 
the fee of eight cents ($.08)", and redesignated subse- The 1982 amendment substituted "four cents’ ($.04)" 
quent subsections accordingly; inserted "or researching a for "two cents ($.02)" in Subsections A, B and K, "ten cents 
brand" in Subsection C; inserted "or 77-10-4" and substi- ($.10)" for "five cents ($.05)" in Subsections I, J and K 
tuted "and a service charge in an amount not to exceed and "dollars for "dollar" in Subsection I and made minor 
ten dollars ($10.00)" for "with a minimum charge of two punctuation changes throughout the section, 


77-2-30. Horse rescue or retirement facility; pegiath aban; board powers 
and duties; fees. 


A. As used in this section, "facility" means a horse rescue or retirement facility, including a pri- 
vate reserve or private preserve, that advertises of [or] solicits for horses and provides lifelong care 
or finds new owners for horses that are unwanted or have been neglected or abused or captured 
wild horses that cannot be returned to their range. 

B._A facility shall not operate in New Mexico unless registered by the board. 

C. The board shall: 

(1) register facilities that meet the requirements of this section; 
(2) annually consult with representatives from the equine industry, equine rescue e organi- 
zations and veterinarians on facility standards; and 
(8) after consideration of recommendations by national organizations for the care of un- 
wanted horses and equine rescue and retirement facilities, promulgate rules for facilities, including: 
(a) health and sanitary requirements; 
-(b) standards for barns, paddocks, pastures and ranges; 
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(c) . qualifications of the facility staff; 

(d) . provision of veterinary care; 

(e) feeding and watering requirements; 

(f) ‘transportation; and 

(g) other requirements necessary to ensure the humane care of horses. 
D.. The board may charge the following fees: 

(1) an initial inspection and registration fee of x not. more. than two hundred fifty dollars 
($250); 

(2) an Srna inspection and registration fee of not more than one Hitiied Waalees ($100); 
and 
(3) reinspection fees of not more than one hundred dollars ($100). 

E. Fees collected pursuant to this section shall be deposited in the New Mexico livestock board 
general fund and may be used to carry out the provisions of Sections 1 and 2 of this act [7 7-2-30 
and 77-2-31 NMSA ee 


History: Laws 2005, ch. 236, § 1. . Effective dates.:— Laws 2005, ch, 236 contained no 


Bracketed material. — The bracketed material was effective date provision, but, pursuant) to N.M. Const., 


inserted by the compiler and is not part of the law. art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


77-2-31. Horse rescue or retirement facilities; inspections; reinspection. 


A._,Prior to annual registration, each facility shall be inspected in accordance with board rules. 

B. The board orits agents may enter the premises of a facility to conduct unannounced i Inspec- 
tions. 

C.. If, following an inspection, the board determines that the facility does not meet the board's 
minimum facility requirements, it shall give the registrant written notice of the deficiencies and 
schedule a reinspection, allowing a reasonable time for the registrant to correct the deficiencies. 

D. The registrant shall remedy the deficiencies and submit evidence to the board demonstrat- 
ing compliance with board rules for the facility. 

EK. If on reinspection the board determines that the fxs is still deficient in those areas for 
which it has been given written notice, the horses may be impounded in accordance with the pro- 
visions of Section 77-18-2 NMSA 1978 and the board shall hold a hearing as provided in the Uni- 
form Licensing Act [61-1-1 through 61-1-31 NMSA 1978] to determine if the registration should be 
suspended or revoked. 

F.. If a facility's registration is donnepe or revoked, the board shall place the horses in an- 
other facility. 


History: Laws 2005, ch. 236, § 2. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 236 contained no adjournment of the legislavure. 
effective date provision, but, pursuant to N.M. Const., ; 


77-2-32. Horse shelter rescue fund; created. 


A. The "horse shelter rescue fund" is created as a nonreverting fund in the state treasury. The 
fund consists of appropriations, gifts, grants, donations and amounts designated pursuant to Sec- 
tion 2 [7-2-30.7 NMSA 1978] of this 2013 act. The board shall administer the fund, and money in 
the fund is appropriated to the board to carry out the intent of aiding horse rescues and homeless 
horses in the state. 

B. The board shall establish by rule the distribution of funds from the horse shelter rescue 
fund to horse rescue and retirement facilities registered by the board pursuant to Section 77-2-30 
NMSA 1978, taking into consideration the number of horses being cared for in each facility and 
the need of each facility. 


History: Laws 2018, ch. 49,§ 1. ~ ey Effective dates. — Laws 2013, ch. 49 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
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IV, § 23, was effective June 14, 2013,.90 days after the | . Applicability, =~ Laws 2013, ch. 49, § 3 provided that 
adjournment of the legislature. the provisions of Laws 2013, ch. 49, § 1 apply to taxable 
years beginning on or after January 1, 2013. 
» ARTICLE 2A 
Beef Council . 
Sec. Sec. 
77-2A-1. Short title. 77-24-7.1. Assessments; council assessment opt-out. 
77-2A-2. Definitions. 77-2A-7.2. Repealed. 19 : 
77-2A-3. Beef council created; terms; vacancies. 77-2A-7.3, Refunds. 
77-2A-4. Members' qualifications, | 77-2A-8.. Disposition of funds. 
77-2A-5, Officers; meetings; expenses. 77-2A-9. Procurement Code; Personnel wee exemption; 
77-2A-6. Duties; powers. Tort Claims Act. 


77-2A-7\: Funding.’ 


77-2A-1. Short title. 
Chapter 77, Article 2A NMSA 1978 may be cited as the "New Mexico Beef Council Act". 


History: Laws 1979, ch. 197, § 1; 1997, ch. 18, § 1. The 1997 amendment, effective June 20, 1997, substi- 
tuted "Chapter 77, Article 2A NMSA 1978" for "This act" 
at the beginning of the section. 


77-2A-2. Definitions. 


As used in the New Mexico Beef Council Act: taf 

A. "board" means-the New Mexico livestock board; + ‘od 

B... "council" means the New Mexico beef council; 

C. "director" means the director of the New Mexico department. of agriculture; 

D, "department" means the New Mexico department of agriculture; and 

EK. "producer" means any person engaged in the business of raising, breeding, feariniey or grow- 
ing cattle or calves for, beef production or for dairy production. iidwa be 


History: Laws 1979, ch. 197, § 2; 1988, ch. 228, § 1. The 1988 amendment inserted present Subsection A 
and designated former. Subsections A to.D as present Sub- 
sections B to HE. 


77-2A-3. Beef council created; terms; vacancies. 


There is created the "New Mexico beef council", consisting of nine members appointed by the 
director with the approval of the governor for terms of three years or less so that the terms of three 
members expire on June 30 of each year. Vacancies shall be filled by the director for the unexpired 
term. The director shall serve as an ex-officio, nonvoting member of the council. 


History: Laws 1979, ch. 197, § 8;1991,ch.128,§1. | |The 1991 amendment, effective April 3, 1991, inserted 
"nonvoting" in the final sentence. 


77-2A-4.. Members! qualifications. 


All members of the council shall be producers, citizens of the United States and bona fide resi- 
dents of New Mexico. Each member shall at the time of his appointment and during his entire 
term receive a substantial portion of his income from the branch of the business he represents on 
the council. In making his appointments, the director,shall appoint one member to represent fluid 
milk producers, five to represent beef producers, one to represent breeders of registered purebreds 
and two to represent commercial cattle feeders. Appointments of council members are to be made 
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from lists of individuals reccinmondith by farm. organizations, producer associations and individ- 
ual producers. 


History: Laws 1979, ch. 197, § 4; 1991, ch. 128, § 2; The 1991 amendment, effective April 3, 1991, substi- 
1997, ch. 18, § 2. .. tuted "individual producers" for "individuals representing 

The 1997 amendment, effective June 20, 1997, in the or engaged in the same branch of the industry as the indi- 
first sentence, inserted "producers" following "shall be", vidual recommended" at the end of the section. 


deleted "and in some branch of the bovine cattle business" 
following "New Mexico", and made a minor stylistic change. 


77-2A-5. Officers; meetings; expenses. 


The council shall elect annually’a chairman, vice chairman and such other officers as it deems 
necessary from among its members. The council shall meet at least once each six months, and at 
such other times as it may be called by the chairman. The council may provide rules for reimburse- 
ment of members' expenses while on official business of the council, but such reimbursement shall 
in no case exceed the provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 
1978]. Council members shall receive no other compensation, perquisite or allowance. 


History: Laws 1979, ch. 197, § 5. 


77-2A-6. Duties; powers. 


A. The council shall: 

(1) conduct marketing programs, including promotion, education and research programs 
relating to cattle and beef products; 

(2) submit to the director a detailed annual budget for the council on a fiscal year basis; 

(3) bond officers and employees of the council who receive and disburse council funds; 

(4) keep detailed and accurate records of all receipts and disbursements; have those re- 
cords audited annually and keep the audit available for inspection in the council office; 

(5) establish procedures for the adoption of regulations that will pEnyiee for input from 
producers; 

(6) determine and publish each year the assessment rates to be collected by the board; and 

(7) employ staff not to exceed four persons. 

B. The council may: | 

(1) contract for scientific i baeasigs to discover and improve the commercial value of beef 
and products thereof; 

(2) disseminate reliable information showing the value of beef and its products for any 
purpose for which they may be found useful and profitable; 

(3) make grants to research agencies for financing studies or for the purchase or acqui- 
sition of facilities necessary to carry out the purposes of the council as authorized by the New 
Mexico Beef Council Act; | 

(4) cooperate with any local, state or national organizations or agencies, whether created . 
by law or voluntary, engaged in work or activities similar to that of the council and enter into con- 
tracts with those organizations or agencies and expend funds in connection therewith for carrying 
on joint programs; 

(5) study legislation, state and gedera¥ with respect to tariffs, duties, reciprocal trade 
agreements, import quotas and other matters concerning the effect on the beef industry and rep- 
resent and protect the interests of the beef industry with respect to any legislation or proposed 
legislation or executive action that may affect that industry; 

~ (6) enter into contracts that it deems appropriate to the carrying out of the purposes of the 
council as authorized by that act; 

(7) sue and be sued as a council without individual liability for acts of the council within 
the scope of the powers conferred upon a Ay that act; 
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77-2A-7.1 


(8) appoint subordinate officers and employees of the council, prescribe their duties and fix 


their compensation; 


(9) adopt regulations for the exercise of its powers and duties. A copy of all council. regula- 


tions shall be filed with the department; and 


(10). cooperate with other state beef councils or agencies in the collection of assessments. 


History: Laws 1979, ch. 197, § 6; 1983, ch. 228, § 2; 
1991, ch. 128, § 3; 1997, ch. 18, § 3. 

The 1997 amendment, effective June 20, 1997, in 
Paragraph A(1), substituted "conduct marketing pro- 
grams, including promotion, education and research pro- 
grams relating to" for "conduct public relations programs 
promoting", in Paragraph A(2), deleted the language pro- 
viding a copy of the-budget to persons who have paid or 
contributed to the council, and made a stylistic change in 
Paragraph B(6): L 

The 1991 amendment, effective April 3, 1991, in Sub- 
section A, deleted "for approval" following "director" in 
Paragraph (2) and substituted "four persons" for "three 
persons" in Paragraph (7); and made minor stylistic 
changes throughout the section. 


77-2A-7. Funding. 


The 1983 amendment, in Subsection A, deleted "bo- 
vine" preceding "cattle and beef products" in Paragraph 
(1) and added Paragraphs (6) and (7). 


ANNOTATIONS 


Budget process. — Although it requires budget ap- 
proval by the director of the department of agriculture, 
the New Mexico beef council remains a separate entity, 
and, after approval by the director, the council should sub- 
mit its budget to the state budget division as the law re- 
quires all state agencies to do. 1987 Op. Att'y Gen. No. 87- 
44 (rendered under prior law). 


In order to accomplish the purposes of the New Mexico Beef Council Act, the council is empow- 


ered to: 


A: receive any funds which may be returned to the New Mexico cattle industry as its share of 
assessments collected by a national beef industry research council or any similar entity; 

B. accept grants, donations, contributions or gifts from any source for expenditure for any pur- 
pose consistent with the powers and duties conferred on the council; and 

C. receive any other funds that may be authorized by law. 


History: Laws 1979, ch. 197, § 7. 
ANNOTATIONS 


Council to submit budget to budget division. 
— The legislature has approved a special source for the 


disbursal. The council nevertheless must submit its bud- 
get to the budget division for approval. This provision in- 
sures that the legislature is apprised accurately of council 
expenditures even though separate action on the council 
budget is not required at each session. 1987 Op. Att'y Gen. 
No. 87-44. 


council's funds, separate and apart from the state's gen- 
eral funds, and has established the council's method of 


a & 


77-2A-7.1. Assessments; council assessment opt-out. 


A. There'is levied and imposed upon all cattle involved in a transfer of ownership in this state 
an assessment to be called the "council assessment". The council assessment is to be fixed by the 
council at a rate of not more than one dollar ($1.00) per head. The board shall collect this council 
assessment and the federal domestic assessment imposed pursuant to the Beef Promotion and Re- 
search Act of 1985 at the same time and in the same manner as the fee charged for the state brand 
inspection required upon the movement of those cattle. The board shall not deliver the certificate 
of inspection or permit the cattle to move until all fees have been paid. The proceeds of the coun- 
cil assessment shall be remitted by the board to the council at the end of each month, along with 
information that will allow the council to make necessary refunds. At the request of the board, 
the council shall reimburse the board for the responsible and necessary expenses incurred for such 
collections and information at not more than four cents ($.04)*per one dollar ($1.00) collected on 
only those cattle involved in a transfer of ownership and not on refunded council assessments. 

B. Producers may elect not to participate in the council assessment for each duly registered 
New Mexico livestock brand through an application process. The application must be in writ- 
ing, on a form prescribed by the council for that purpose. Incomplete information on an opt-out 
form may delay the processing of the form.’ Upon receipt of the completed form, the council shall 
notify the board. The board shall enter the request in the board brand database in order to stop 
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collection of the council-assessment for the given brand. The council assessment opt-out shall be 
in effect for three years from the application date. A pigEnees ey revoke the opt-out) option at 
any time by request made through the council. ©: | 


History: Laws 1983, ch. 228, § 8; 1991, ch. 128, § 4; the request of the board" at the beginning of the last sen- 


1997, ch. 18, § 4; 2019, ch. 36, § 1. tence, and made minor stylistic changes. 

Cross references. — For the federal Beef Promotion The 1991 amendment, effective April 3, 1991, inserted 
and Research Act, see 7 U.S.C. § 2901 et seq. “or the federal domestic assessment imposed pursuant 

The 2019 amendment, ‘effective June 14, 2019, pro- to the Beef Promotion and Research Act of 1985, 7 U.S.C. 
vided beef and dairy producers with the option to opt out 1601" in the third sentence; added "and not less than four 
of the council assessment;in the section heading, added cents ($.04) per head on only those cattle involved in a 
"council assessment opt-out", after "The board shall col- transfer of ownership" at the end of the section; and made 
lect this sale assessment", deleted "or" and added a minor stylistic change. ; : 
"and", after '($.04) per", deleted’"head" and added "one r 
dollar ($1.00) collected", and after "transfer of ownership", ANNOTATIONS 
added "and not on refunded ‘council assessments"; ; and Council to submit budget to budget division. — The 
added Subsection B. es legislature has approved a special source for the council's 

The 1997 amendment, effective June 20, 1997; in funds, separate and apart from the state's general funds, 
the first sentence, substituted "cattle involved in a trans- and bamentabliahed thadountteaeshod.of distumaal (rhe 
fer of ownership in this state an assessment" for “cattle council nevertheless must submit its budget to the bud- 
inspected by the board an additional assessment’, in get division for approval. This provision insures that the 
the second sentence substituted ape dollar ($1.00)" for legislature is apprised accurately of council expenditures 
"twenty-five cents ($.25) and deleted on only those cattle even though separate action on the council budget is not 
involved in a transfer of ownership" at the end, added "At required at each session. 1987 Op. Att'y Gen. No. 87-44, 


77-2A-7.2. Repealed. 


Repeals, — Laws 1997, ch. 18, §, 5 repealed § 77-2A- June 20, 1997. For provisions of former section, see the 
7.2 NMSA 1978, as enacted by Laws 1983, ch. 228, § 4, 1996 NMSA 1978 on NMOneSource.com. 
relating to termination of council assessment, effective ‘ 


77-2A-7.3. Refunds. y 


Any person who has paid a council assessment is entitled to a refund of the amount paid by 
making written application therefor to the council. The application form shall be returned within 
thirty days after the inspection was made giving rise to the council assessment and shall contain. 
enough detail to enable the council to find the record’of payment. Refunds shall be made within 
thirty days of the date of the application unless the proceeds and the necessary information have 
not been received by the council, in which case the refund shall be made within fifteen: days after 
receipt of the proceeds and necessary information. The form shall be provided by the council. 


History: Laws 1983, ch. 228, § 5; 2019, ch. 36, § 2." necessary to request a refund of council assessments; and 
Cross references. — For meaning of "board", see 77-2- after "The form shall be provide by the", deleted "board at 


1.1 NMSA 1978: the time of inspection" and added "council". 
The 2019 amendment, effective June 14, 2019, re- , 
quired the New Mexico beef council to provide the form 


17- 2A-8, Disposition of funds. 


A. All funds reeeived by, the council shall be regeived; and disbursed directly by the council. 
Such funds shall be audited.in, accordance with the provisions of the Audit Act [12-6-1 through 12- 
6-14.NMSA 1978]. The council is not,required, to, submit vouchers, purchase orders or contracts to 
the department-of finance and administration.as otherwise required by Section 6-5-3, NMSA 1978. 

B. . The council shall'issue warrants against funds ofthe council.in payment of its lawful obliga- 
tions, The council shall provide its;own warrants, purchase orders and contract forms as well as 
other supplies and.equipment. All warrants shall be signed by a council member and one other 
person designated. by the council. 

C. The council;shall designate banks 4) shes its funds are to be deposited, provided Agen banks 
have been qualified as deponitary banks for state, funds. 
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History: Laws 1979, ch: 197, § 8; 1991, ch. 128, § 6, 

The 1991 amendment, effective April 3, 1991, deleted 
"according to procedures approved by the director and 
subject to audit by the director in his discretion" at the 
end of the first sentence and inserted the second sentence 
in Subsection A and substituted "a council member and 
one other person" for "two officers or employees" in the 
third sentence in Subsection B, 


ANNOTATIONS 
Council to submit budget to budget division. 


CONTROL OF CONTAGIOUS DISEASES 77-3-1 


council's funds, separate and apart from the state's gen- 
eral funds, and has established the council's method of 


‘disbursal, The council nevertheless must submit its bud- 


get to the budget division for approval. This provision in- 
sures that the legislature is apprised accurately of council 
expenditures even though separate action on the council 
budget is not required at each session, 1987 Op. Att'y Gen. 
No. 87-44, 


— The legislature has approved a special source for the 


77-2A-9. Procurement Code; Personnel Act; exemption; Tort Claims Act. 


The council is exempt from the operation of the Procurement Code [13-1-28 through 13-1-199 
NMSA 1978] and the Personnel Act:[Chapter 10, Article 9 NMSA 1978]. The council members and 
employees shall be subject to the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] and shall 
be provided all insurance and self-insurance coverage provided by the risk management division, 
general services department, state of New Mexico. 


History: Laws 1979, ch. 197, § 9; 1991, ch. 128, § 7. 
The 1991 amendment, effective April 3, 1991, substi- 
tuted "Procurement Code" for "Public Purchases Act" in 


the first sentence and rewrote the second sentence, which 
read "The council members and their employees are pub- 
lic employees for the purposes of the Tort Claims Act". 


_ ARTICLE 3 | 


Control of Contagious Diseases 


. Diseases; inspection; quarantine. 


3 
77-3 
covery; duties of sheriffs; penalty. 
77-3-3.. Repealed. . 
77-3-4. Dead animals; Manioel. 
77-3-5. Infected pastures and buildings; notices. 
77-3-6, 77-3-7. Repealed. 
77-3-8. Destruction of diseased livestock; payment to the 
owner; appraisal. 
77-3-9. Acceptance of federal rules and regulations; co- 
operation. 
77-3-10. Federal officers; powers. 
77-3-11. Marking or branding of cattle and fein found in- 
fected with tuberculosis or Bang's disease. 


1 
-2. Report of diseased livestock; offenses; expense r re- 


Sec. 

77-3-12. Penalty... 

77-3-13, Dangerous epidemics; emergency rules; imports 
prohibited; penalty. 

77-38-14. Health certificate; inspection; permit; penalty. 

77-3-14,1. AGID tests required. 


17- -8-15. Investigation of suspected illegal imports; oaths; 


health certificate of [or] permit. 


| 77-38-16. Rules and regulations. 


77-3-17, Quarantine; seizure of cattle. 

77-38-18, Liens for expenses and for damages for commu- 
Pr nicating disease. 

77-3-19. Repealed. 


77-3- 1. Diseases; inspection; quarantine. 


A The board may use all proper means to prevent the spreading of dangerous aay fatal dis- 
eases among livestock and for the extirpation of such diseases. If a disease breaks out in the state, 
it is the duty of all persons owning or having in their charge livestock infected to immediately 
notify the board:of the existence of such disease. The board shall cause proper examination to be 
made by a veterinarian and, if the disease is found to be a dangerously contagious or infectious 
malady, the board shall order the diseased livestock that have been exposed to be strictly quaran- 
tined and shall order any premises or farms where such disease exists or has recently existed to 
be put in quarantine so that no livestock subject to the disease is removed from:or brought-to the 
premises or places so quarantined. The board shall prescribe such rules as it deems necessary, to 
prevent the disease from being communicated in any way from the premises so quarantined. 

B. The board may expend funds to prevent, suppress, control or eradicate any disease or para- 
site of livestock that the board has by rule declared to be a disease or pest of significant economic 
impact to any segment of the livestock industry. This power shall include the right to purchase and 
destroy or sell infected or exposed livestock. 
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C. Whenever the board finds any livestock infested with a disease or pest declared by the board 
to be of significant economic impact, the board may FRA! the governor to declare an emergency 
as provided in Section 6-7-3 NMSA 1978. . 


History: Laws 1909, ch. 9, § 1; Code 1915, § 106; C.S. The 1983 amendment added the catchline, designated 


1929, § 4-1009; 1941 Comp., § 49-301; 1953 Comp., § 47- the formerly undesignated provisions as Subsection A, 

8-1; Laws 1983, ch. 229, § 6; 1999, ch. 282, § 20. added Subsections B and C and, in Subsection A, divided 
Cross references. — For eradication of scabies, see 77- the former one sentence into the present three sentences, 

4-1 to 77-4-8 NMSA 1978. substituted "New Mexico livestock" for "cattle sanitary" in 
The 1999 amendment, effective July 1, 1999, in Sub- the first sentence, inserted "sheep, hogs," also in the first 

section A, substituted "If a disease breaks out" for "In the sentence, deleted "thereupon" preceding “it shall be the - 

event of any contagious or infectious diseases breaking duty" and substituted "licensed" for "competent" in the 

out" in the second sentence, deleted "licensed" preceding second sentence and substituted "New Mexico livestock" 

"veterinarian" in the third sentence, and substituted "dis- © for "cattle sanitary" in the third sentence. 

ease" for "contagion" in the last sentence; substituted "a 

disease" for-"an exotic pest" in the first sentence of Sub- _. ANNOTATIONS 

section B; substituted "a disease" for "any exotic pest" in Am, Jur, 2d, A.L.R. and C.J.S. references. — 4 Am. 

Subsection C; and made stylistic changes throughout the Jur, 2d Animals § 50 et seq. 

> aidan 3A C.J.S. Animals §§ 66 to 69, 73. 


77-3-2. Report of diseased livestock; offenses; expense recovery; duties 
of sheriffs; penalty. 


A. A person who has in his possession or under his care any livestock that he knows or has 
reason to believe is affected with a disease shall without unnecessary delay tell the board or some 
member of the board or the sheriff of the county in which the livestock is situate. The sheriff shall 
immediately notify the director. 

B. A person shall not bring into this state or sell or dispose of any livestock known to be af- 
fected or exposed to disease or move diseased or exposed livestock from quarantine or move any 
livestock to or from a district in the state declared to be infected with a disease or bring into this 
state any diseased livestock from a district outside the state that may at any time be legally de- 
clared to be affected with such disease without the consent of the board, 

C. A person who violates a provision of Subsection A or B of this section is guilty of a misde- 
meanor and upon conviction shall be sentenced in accordance with the provisions of Section 31- 
19-1 NMSA 1978 for each head illegally moved. 

D. Any guard or other proper expenses incurred in the quarantining of the livestock shall be 
paid by the owner, and if the same is refused, after demand made by order of the board, an action 
may be brought to recover the same with costs of suit, which action may be brought in the name 
of the state for the use of the board; It is the duty of ns sheritts to execute all lawful orders of the 
board. 


History: Laws 1909, ch. 9, § 2; Code 1915, § 107; paragraph; substituted "Sections 77-3-1 through 77-3-4, 


Laws 1927, ch. 25, § 2; C.S. 1929, § 4-1010; 1941 Comp,, : 77-3-9 and 77-3-10 NMSA 1978" for "Sections 106 to 111" 

§ 49-302; 1953 Comp., § 47-3-2; Laws 1993, ch. 248, § in the second sentence; deleted "Cattle Sanitary" preced- 

18; 1999, ch. 282, § 21.. ing "board" at the end of the second sentence; and made 
The 1999 amendment, effective July 1, ‘1999, Lays _ minor stylistic changes. 

this section to the extent that a detailed comparison is im- 

practicable. °. ANNOTATIONS . id 
The 1993 amendment, effective June 18, 1993, de- Jur. 2 p ag fe 

leted "or Constable" and "and Constables" following ' 'sher- eee acne cg on peveey-eneraeindbaer 

iff’ and "sheriffs" in the first sentence and in the second 3A C.J.8. Animals §§ 91 te 98. 


77-3-3. Repealed. 


Repeals, — Laws 1993, ch. 248, § 80 repealed 77-3-3 June 18, 1993. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1909, ch. 9, § 6, relating » 1992 NMSA 1978 on Se ee com. 
to the isolation of animals with glanders or farcy, effective 
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77-3-4. Dead animals; disposal. 


The bodies of all dead animals shall be buried, burned or disposed of by the owners as provided 


by regulations of the board. 


History: Laws 1909, ch. 9, § 3; Code 1915, § 108; C.S. 
1929, § 4-1011; 1941 Comp., § 49-304; 1953 Comp., § 47- 
8-4; Laws 1993, ch. 248, § 19. 

The 1993 amendment, effective June 18, 1993, added 
the current catchline; inserted "or disposed of"; and made 
minor stylistic changes. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am. 
Jur. 2d Animals § 24, 

Validity of statutes, ordinances, and other regulations 
relating to transportation or disposa! of carcasses of dead 
animals not slaughtered for food, 121 A.L.R. 732. 


77-3-5. Infected pastures and buildings; notices. 


A. Ifa pasture, building, corral, yard or enclosure where livestock have been or may be pas- 
tured or confined is infected with or has become dangerous on account of a disease or poisonous 
weed or plant, the board may post danger or quarantine notices in not less than two conspicuous 
places in or upon such pasture, building, corral, yard or enclosure sufficient to warn all owners 
and others in charge of livestock of the danger or quarantine. When the danger has passed or the 
quarantine is lifted, the board shall require the posted notices to be removed. 

B. Except as authorized by the director, a person who removes a posted notice of danger or 
quarantine is guilty of a misdemeanor and upon conviction shall be sentenced in accordance with 
the provisions of Section 31-19-1 NMSA [1978]. 


History: Laws 1917, ch. 30, § 1; C.S, 1929, § 4-915; 
1941 Comp., § 49-305; 1953 Comp., § 47-3-5; Laws 
1993, ch. 248, § 20; 1999, ch. 282, § 22. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The 1999 amendment, effective July 1, 1999, desig- 
nated the formerly undesignated paragraph as Subsec- 
tion A; in Subsection A, substituted "a disease” for "any 
infectious disease" and inserted "danger or quarantine” 
preceding "notices" in the first sentence, added the last 


77-3-6, 77-3-7. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-3-6 
and 77-3-7 NMSA 1978, as enacted by Laws 1917, ch. 
30, §§ 2 and 3, relating to posting of notice of infection, 


sentence, and. made several stylistic changes throughout 
the subsection; added Subsection B. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted “If a" for "That whenever it shall become known to 
the Sheep Sanitary Board or the Cattle Sanitary board of 
this state or any inspector thereof that any enclosed" at 
the beginning of the section; substituted "the board may" 
for "it shall be the duty of such Boards, by their inspectors 
and of such inspectors, to at once" near the middle; and 
made a minor stylistic change. 


effective July 1, 1999. For provisions of former sections, 
see the 1998 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see 77-3-5 NMSA 1978. 


77-3-8. Destruction of diseased livestock; payment to the owner; 


appraisal. 


In cases where the board deems it necessary to destroy any diseased, infected or exposed live- 
stock in order to prevent the spread of dangerous and fatal diseases such as glanders, farcy, tuber- 
culosis, pleuro-pneumonia, rinderpest, foot and mouth disease or any other dangerous and fatal 
disease, foreign or other, which according to the rules, regulations and standards adopted by the 
United States department of agriculture animal and plant health inspection service cannot be 
extirpated by means other than the destroying of the diseased, infected or exposed livestock, the 
board may have the livestock killed and burned or buried under such rules as the board may pre- 
scribe. The board shall cooperate with the United States department of agriculture in paying to 
the owners of the slaughtered livestock the allowed indemnity determined by the United States 
department of agriculture animal and plant health inspection service and the board. 


History: Laws 1909, ch. 9, § 8; 1909, ch. 75, § 2; Code 
1915, § 113; C.S. 1929, § 4-1016; Laws 1938, ch. 53, § 


13; 1941 Comp., § 49-308; 1953 Comp., § 47-3-8; Laws 
19938, ch. 248, § 21; 1999, ch, 282, § 23. 
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Cross references. — For use of livestock fund, see 77- Constitutionality of statute or ordinance providing for 
2-17 NMSA 1978. destruction of animals, 8 A.L.R. 67, 56 A.L.R.2d 1024. 
The 1999 amendment, effective July 1, 1999, deleted Constitutionality of statute for control of diseases of 
"dipping or" following "extirpated by" in the first sentence, livestock, 65 A.L.R. 525. 
and made stylistic changes throughout the section. Right to and measure of compensation for animals de- 
The 1993 amendment, effective June 18, 1993, added stroyed to prevent spread of disease or infection, 67 A.L.R. 
the current catchline; deleted "Cattle Sanitary" preced- 208. 
ing "board", inserted "foreign or other", and substituted Liability of public officers for killing or injuring ani- 
“department. of agriculture animal and plant health in- mals, while acting, or professing to act, under a statute 
spection service" for "bureau of animal industry" in the in relation to the inspection or destruction of livestock, 2 
first sentence; substituted "the allowed indemnity deter- A.L.R.3d 822. 
mined by the United States department of agriculture Extent of liability of seller of livestock infected with 
animal and plant health inspection service and the board" communicable disease, 14 A.L.R.4th 1096. 
for "two-thirds (2/8) of the appraised value thereof deter- Construction of provisions of statute or ordinance 
mined by three appraisers selected as follows; one repre- governing occasion, time, or manner of summary de- 
senting the bureau of animal industry, one representing struction .of domestic animals by. public, authorities, 42 
the Cattle Sanitary board and the other selected by the  A.L.R.4th 839. ~ 
owner of the animal or animals" at the end of the section; 8A C.J.S. Animals § 76. 
and made minor stylistic changes. : 0 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 53; 16A Bais Jur. 2d a eae Law 
§ 417. 


77-3-9. Acceptance of federal rules and regulations; cooperation. _ 


The board may accept on behalf of the state the rules and regulations prepared by the secretary 
of the United States department of agriculture relating to the control of diseases of livestock and 
to cooperate with the authorities of the United States in the enforcement of the PRPYSIORE of all 
acts and regulations relating to > diseased livestock. ) 


History: Laws 1909, ch. 9, § 4; Code 1915, § 109; C.S. extirpation of diseased cattle and to provide means for 


1929, § 4-1012; Laws 1933, ch. 53, § 12; 1941 Comp., § the suppression and extirpation of pleuro-pneumonia and 
49-309; 1953 Comp., § 47-3-9; Laws 1993, ch. 248, § 22; other contagious diseases among domestic animals", and 
1999, ch. 282, § 24. made stylistic changes. ~ 

The 1999 amendment, effective July 1, 1999, sub- The 1993 amendment, effective June 18, 1993, added 
stituted "relating to the control of diseases of livestock" the current catchline; deleted "Cattle Sanitary" preceding 
for "under and in pursuance of Section 3 of an act of con- "board"; inserted "the United States department of"; and 


gress, approved May 29, 1884, which stated 'An act for substituted "which stated" for "entitled". 
the establishment of a bureau of animal industry for the eS YSe) 


77-3-10. Federal officers; powers. 


The representatives of the United States department of agriculture animal and plant health in- 
spection service under the specific authorization of the board may inspect, quarantine and condemn, 
livestock affected with a disease or suspected of being affected with a disease or that have been ex- 
posed to a disease and for these purposes may enter any grounds or premises in the state. The rep- 
resentatives may call upon peace officers to assist them in the discharge of their duties as specified 
by the board in carrying out federal laws and regulations as provided in Section 77-3-9 NMSA 1978. 
The peace officers shall assist the representatives when so requested and authorized by the board. 


History: Laws.1909, ch. 9, § 5; Code 1915, § 110; C.S. The 1993 amendment, effective June 18, 1993; substi- 


1929, § 4-1013; 1941 Comp., § 49-310; 1953 Comp., § tuted "The representatives of the United States depart- 
47-3-10; Laws 1993, ch. 248, § 23; 1999, ch. 282, § 25. ment of agriculture animal and plant health inspection 

The 1999 amendment, effective July 1, 1999, inserted service under the specific authorization of the board" for 
"as specified by the board" following "discharge of their + "The inspector of the bureau of animal industry of the 
duties" and substituted "federal laws and regulations" for United States or duly authorized qualified veterinarian of 
"the provisions of the act of congress" in the second ‘sen- the cattle sanitary board" at the beginning of the first sen- 
tence; substituted the last sentence for:"and it is the duty tence; deleted "constables and" preceding "peace officers" 
of the officers to assist them when so requested. The in- and inserted "as provided in Section 77-3-9 NMSA 1978" 
spectors of the board shall have the same powers and pro- in the second sentence; deleted "cattle sanitary’ preceding 
tection as peace officers while engaged in the discharge of "board" in the third sentence; and made minor stylistic 
their duties", and made stylistic changes throughout the changes. 
section. 
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77-3-11. Marking or branding of cattle and bison found infected with 
tuberculosis or Bang's disease. 


Whenever cattle or bison within this state are tested for tuberculosis or Bang's disease by the 
board or its agents or employees or by an authorized agent or employee of the United States de- 
partment of agriculture animal and plant health inspection service, if an animal so tested is found 
to have a positive reaction to such tests, it shall be permanently marked or branded according to 
the requirements of the board by the owner or his agent. The type of mark or brand to be used 
shall be designated by the board, and an animal shall be marked or branded ines upon 
instructions from the board. 


History: 1941 Comp., § 49-318, enacted by Laws The 1993 amendment, effective June 18, 1993, added 
1949, ch, 48, § 1; 1953 Comp., § 47-3-11; Laws 1993, ch. the current catchline; substituted "board" for "cattle sani- 
248, § 24; 1999, ch. 282,$26. - tary board of New Mexico" in three places; substituted 

The 1999 amendment, effective July 1, 1999, in the "the department of agriculture animal and plant health 
first sentence, inserted “or bison" following "cattle" near inspection service" for "the bureau of animal industry of 
the beginning, inserted "United States" preceding "de- the United States" in the first sentence; deleted "said cat- 
partment of agriculture" near the middle, and inserted tle sanitary" preceding "board" at the end of the section; 
“or his agent” following "owner" at the end, and inserted and made minor stylistic changes. 


"mark or" preceding “brand” in the second sentence. 


77-3-12. Penalty. 


A person who fails to identify his animals as required by Section 77-3-11 NMSA 1978 is guilty 
of a misdemeanor for each head in violation and upon conviction shall be sentenced in accordance 
with the provisions of Section 31-19-1 NMSA 1978. 


History: 1941 Comp., § 49-319, enacted by Laws conviction thereof shall be fined in an amount not less 
1949, ch. 48, § 2; 1953 Comp., § 47-3-12; Laws 1993, ch. than fifty dollars ($50) nor more than two hundred dollars 
248, § 25; 1999, ch, 282, § 27. ($200) for each animal in violation," 

The 1999 amendment, effective July 1, 1999, rewrote The 1993 amendment, effective June 18, 1993, sub- 
the section, which formerly read: "Any person, firm, com- stituted "of Section 77-3-11 NMSA 1978 is" for "of this 
pany or corporation violating the provisions of Section 77- Section shall be deemed"; and added "for each animal in 
3-11 NMSA 1978 is guilty of a misdemeanor and upon violation" at the end of the section. 


77-3-13. Dangerous epidemics; emergency rules; imports prohibited; 
penalty. 


A. When the board or any of its authorized representatives finds that a disease, the nature of 
which is known to be fatal or highly injurious to livestock, pigeons or fowl! of any kind, has become 
epidemic or exists in a locality in a country, state or territory beyond the limits of this state, the 
board shall immediately adopt and promulgate emergency rules to prohibit the importation into 
this state of any animals, including livestock, subject to the disease that may be so reported. 

B. The board shall specify such restrictions and safeguards as it deems proper and shall spec- 
ify for the protection of livestock in this state and may also prohibit the importation into this state 
of any hoofs, hides, skins or meat of any animals or any hay, straw fodder, cottonseed or other prod- 
ucts or material calculated to carry the infection of such disease. 

C. Emergency rules may be adopted and promulgated without the notice and hearing required 
of other rules and shall take effect immediately. If the board contemplates that an emergency rule 
will be in effect for longer than ninety days, it shall give notice and hold a hearing to adopt the 
emergency rule as a rule. 

D. Any person who violates any provision of this section or an emergency rule issued in ac- 
cordance with this section is guilty of a misdemeanor and upon conviction shall be sentenced in 
accordance with the provisions of Section 31-19-1 NMSA 1978 for each head and is also liable in a 
civil action for any damages and loss sustained by reason of such importation of the livestock or of 
any of the products provided for in this section. ct | 
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77-8-14 


History: acs 1889, ch. 106, § 8; C.L. 1897, § 188; 
Code 1915, § 86; Laws 1915, ch. 35, § 1; C.S. 1929, § 


4-903; Laws 1933, ch. 53, § 8; 1941 Comp., § 49-311; 


1953 Comp. « § 47-3-13; Laws 1993, ch. 248, § we 1999, 
ch. 282, § 28. 

Cross references. — For posting of natiogs on aifected 
pastures and buildings, see 77-3-5 NMSA 1978. 

For importation of cattle for dairy purposes, see 77-5-4 
NMSA 1978. 


The 1999 amendment, effective July 1, 1999, rewrote 


this section to the extent that a detailed comparison is im- 
practicable. ' 
The 1993 amendment, effective June 18, 1993, added 


ANIMALS AND LIVESTOCK 


77-3-14.1 


its authorized representatives" for "said Cattle Sanitary 
board or of its authorized representatives or to the knowl- 
edge of the Sheep Sanitary Board or of any veterinarian, 
inspector or officer of said Sheep Sanitary Board"; substi- 
tuted "livestock" for "cattle, horses, burros, mules, sheep, 
goats, hogs"; and made related and other minor stylistic 


changes. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 4 Am. 
Jur. 2d Animals § 52. , 
8A C.J.S, Animals § 74. 


the current catchline; substituted "the board or any of 


77-3-14. Health certificate; inspection; permit; aaah 


A. ‘After the issuance of an emergency rule pursuant to the provisions of Section 77-3-13 NMSA 
1978 and while the emergency rule continues in force, itis unlawful for a person to drive or trans- 
port or cause to be driven or transported into this state any livestock that by any direct or.circu- 
itous route might have come from any place or district covered by the emergency rule without first 
having obtained a certificate of health from a veterinarian or a permit in writing from the board 
under such rules as the board prescribes. 

-B. A person failing to comply with this provision is guilty of a misdemeanor and upon convic- 
tion shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978 and is 
also personally liable for all loss.and damages sustained by any persons by reason of the introduc-, 
tion of a disease from the livestock unlawfully imported into this state. . 

C. During the time covered by the emergency rule, all livestock desiring to enter the state shall 
submit to an inspection and shall not be permitted to enter the state until a written or printed 
permit is issued by the board. A livestock inspector or other agent of the board may require the 
person in charge of the livestock to produce the permit for his inspection, and any person refusing 
to produce the permit at any time within a year from the time the livestock were driven in is guilty 
of a misdemeanor and upon conviction shall be sentenced in accordance with the provisions of Sec- 


tion 31-19-1 NMSA 1978. 


History: Laws 1889, ch. 106,.,§ 9; C.L. 1897, § 189; 
Code 1915, § 87; C.S. 1929, § 4-904; Laws 1933, ch. 53, 
§ 9; 1941 Comp., § 49-312; 1953 Comp., § 47-38-14; Laws 
1993, ch. 248, § 27; 1999, ch, 282, § 29. 

The 1999. amendment, effective July 1, 1999, ‘added 
the subsection designations; in Subsection A, substituted 
"of an emergency rule pursuant to the provisions of Sec- 
tion 77-3-18 NMSA 1978" for "and publication of such 
proclamation by the governor", and thereafter throughout 
the section made related substitutions, deleted "or while 
the prohibition against the importation of livestock from 
any other state or country is in force" following "continues 
in force", and deleted "and publishes for the,information 
of the public" at the end of the subsection; substituted 
"sentenced in accordance with the provisions of Sec- 
tion 31-19-1 NMSA 1978" for "fined not less than five hun- 
dred dollars ($500) nor more than five thousand dollars 


77-3-14.1. AGID tests required. 


($5,000)" in Subsection B; in the last sentencetof Subsec- 
tion C, substituted "A livestock inspector or other agent 
of the board" for "Any person" and "a misdemeanor and 
upon conviction shall be sentenced in accordance with the 
provisions of Section 31-19-1 NMSA 1978" for "the viola- 
tion of this law and is subject to all the penalties provided 
by this section"; and made stylistic changes throughout 
the section. 

‘The 1993 amendment, effective June 18, 1993, waded 


_the current catchline; substituted "livestock" for "cattle" 


throughout the section; deleted "Cattle Sanitary" preced- 
ing "board" at the end. of the third sentence; and made 
minor stylistic changes, 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. —4Am. 


' Jur. 2d Animals § 52. 


The board shall adopt rules prohibiting the driving or transporting into this state of any horses 
or other equidae that have not tested negative to the AGID, or Coggins, test or a United States 
department of agriculture-approved equivalent test for equine infectious anemia within twelve 
months prior to the date of entry, the evidence of which test result shall be shown on a health cer- 
tificate; excepting from regulation only those foals accompanied in shipment by a negative-tested 
dam, those horses or other equidae consigned directly to slaughter. 
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77-3-15 CONTROL OF CONTAGIOUS DISEASES 77-3-16 


History: 1978 Comp., § 77-3-14.1, enacted by Laws 
1993, ch. 248, § 28; 1999, ch. 282, § 80. 

The 1999 amendment, effective July 1; 1999, sub- 
stituted "adopt rules" for "adopt regulations" near the 


beginning of the section, and deleted "or cattle or sheep" 
at the end:: 


77-3-15. Investigation of suspected illegal imports; oaths; health 
certificate of [or] permit. 


Whenever the board, during the continuance’in force of any prohibition against the importation 
into this state of livestock has good reason to believe or suspect: that any such livestock against 
the importation of which prohibition then exists have been or are about to be driven, conveyed or 
transported into this state in violation of any such prohibition then existing and then in force, it 
is the duty of the board, either by its own members’or through a veterinarian or through one or 
more of such persons then in their employ’as circumstances shall seem to require, to thoroughly 
investigate the same. They may examine, under oath or:affirmation, any person in charge of the 
livestock or any person cognizant of any facts or circumstances material to the investigations and 
all facts‘connected with the driving or transportation of the'livestock, including the place or places 
from which the livestock have been driven or’transported; the places or districts through which 
they have been driven or transported; the length of time and: where they have remained, fed or 
grazed at any designated place or district; what contagious or infectious disease of livestock, if any, 
they have been exposed to and when and where; and any other facts or circumstances material to 
the investigation and reduce such testimony to writing in all cases where the certificate of health 
or the permit in writing provided for in this section'shall be refused. The members of the board, a 
veterinarian and all other persons as aforesaid so in the employ of the board through whom any 
such investigation shall be made hereby.are authorized to administer all oaths.and affirmations 
required in any such investigation. If any such investigation is made by such veterinarian and he 
is satisfied that the livestock are free from all contagious and infectious disease and will not com- 
municate any disease to any livestock in this state, he shall deliver to the person in charge of the 
livestock a certificate of health to the effect that the livestock are healthy and.entitled to pass into 
the state, otherwise he shall refuse the same. If such investigation is made by any other persons 
authorized as specified in this section to make the investigation and they are satisfied that the 
livestock will; not transmit tothe livestock in this state any: livestock disease and that the facts 
and circumstances attending their transportation warrant the presumption that such livestock 
are not from any prohibited areas, a recommendation that the importation of the livestock shall 
then be permitted, shall be communicated tothe board and the board shall upon ‘concurrence give 
the person'in charge of the livestock a written permit to passithe same into the state, otherwise 
such permit shall be refused. 


History: Laws 1889, ch, 106, § 11; C.L. 1897, § 191; 
Code 1915, § 88; C.S, 1929, § 4-905; Laws 1933, ch. 53, § 
10; 1941 Comp. +» § 49-318; 1953 Comp., § 47-3- 15; ras 
1998, ch. 248, § 29. 

Bracketed material. — The paekiiiet material was 


The 1993 amendment, effective June 18, 1993, added 
the current catchline; substituted "livestock" for "cattle" 
throughout the section; and made minor stylistic changes. 


ANNOTATIONS 
Am. Jur. od, A.L.R. and C.J.S. references. — 4 Am. 


inserted by the compiler and is not part of the law, .. 
Jur, 2d Animals § 52. 


77-38-16. Rules.and regulations. 


It is the duty of the board to make all useful rules and regulations respecting examinations and 
investigations for the granting or refusing of certificates of health and permits provided for in the 
next succeeding section and give ample publicity thereto so that all persons, companies and cor- 
porations who may desire to drive or transport any livestock into the state may be conveniently 
advised of what will be required to obtain any such certificate or permit during the existence of 
any prohibition to the importation of livestock into the state and of when, where and to whom ap- 
plication therefor may be made. 
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77-3-17 ANIMALS AND LIVESTOCK 77-3-19 


History: Laws 1889, ch. 106, § 12; C.L. 1897, § 192; The 1993 amendment, effective June 18, 1993, added 
Code 1915, § 89; C.S. 1929, § 4-906; 1941 Comp., § 49- the current catchline; substituted "livestock" for "cattle" 


314; 1953 Comp., § 47-3-16; Laws 19983, ch. 248, § 30. in two places; and made minor stylistic changes: 
Compiler's notes. — The words "provided for in the ) 

next succeeding section" refer to Laws 1889, ch. 106, § 13, 

which was repealed by Laws 1933, ch. 53, § 21. 


77-3-17. Quarantine; seizure of cattle.: 


Whenever any livestock are driven or transported into the state without obtaining a certificate 
of health or permit by the person in charge thereof, in any case where a-certificate or permit is re- 
quired and if such livestock have been inspected and an investigation had in relation thereto and ~ 
the certificate or permit refused, then the livestock may be seized and securely held in quarantine 
under such reasonable rules and regulations as shall be prescribed therefor by the board and as 
they may deem necessary to guard against other livestock becoming affected: with any such live- 
stock diseases. They shall be held in quarantine for such length of time as the board shall in their 
opinion deem necessary for the sanitary protection of livestock in this state. If such livestock shall 
not have been so inspected and an investigation had, then the same shall take place wherever 
the livestock may be found, and they may be seized and held for that purpose and a certificate of 
health or permit granted or refused, as the case may require. If refused, the livestock may in like 
manner be held in quarantine. All the necessary expenses of quarantine and inspection under the 
provisions of this section shall be paid by the owners of the livestock. 


History: Laws 1889, ch. 106, § 14; C.L. 1897, § 194; although driven into the state from old Mexico, are sub- 


Code 1915, § 91; C.S. 1929, § 4-908; 1941 Comp., § 49- ject to inspection. 1912-13 Op. Att'y Gen. No. 18-1087. 
315; 1953 Comp., § 47-3-17; Laws 1993, ch. 248, § 31. Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 


The 1993 amendment, effective June 18, 1993, added Jur, 2d Animals § 52. 
the current catchline; substituted "livestock": for cattle'! } 
throughout the section; and made minor stylistic changes. 


ANNOTATIONS 


Cattle shipped by rail deemed subject to inspec- 
tion. — Cattle offered for shipment by rail in New Mexico, 


77-3-18. Liens for expenses ‘and for damages for communicating 
disease. ) 


All expenses incurred in and by the inspection and quarantine of livestock under Section 77- 
3-17 NMSA 1978 shall be a lien on such livestock to secure the payment thereof in: favor of the 
board, as an indemnity for the expenses so incurred. All loss and damages incurred and suffered 
by any person, company or corporation of any of the provisions of this chapter shall be lien on the 
livestock so unlawfully imported in favor of the person, company or corporation so incurring or 
suffering such loss or damage. All liens covered by this section shall take precedence and priority 
over any other lien or encumbrance on any such livestock existing at the time of their unlawful im- 
portation as aforesaid or at any time subsequent thereto. All such liens shall subsist and become 
effective as security for ultimate payment without any other act or proceeding whatever and after 
judgment any such lien may be foreclosed by sale of the livestock on execution. 


History: Laws 1889, ch. 106, § 15; C.L. 1897, § 195; The 1993 amendment, effective June 18, 1993, added 
Code 1915, § 92; C.S. 1929, § 4-909; 1941 Comp., § 49- the current catchline; substituted "livestock" for "cattle" 
316; 1953 Comp., § 47-3-18; Laws 1993, ch. 248, § 32. throughout the section; substituted "Section 77-3-17 

Compiler's notes, — The words "this chapter" refer NMSA 1978" for:"the preceding Section"; and made minor 
to Laws 1889,:ch. 106, the present provisions of which stylistic changes. 
are compiled as 77-2-18, 77-2-19, and 77-3-18 to 77-3-18 
NMSA 1978. 42. 


77-3-19. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-3- provisions of former section, see the 1998 NMSA 1978 on 
19 NMSA 1978, as enacted by Laws 1889, ch. 106, § 16, NMOneSource.com. — ; 
relating to seizure of livestock, effective July 1, 1999. For 
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77-4-1 ERADICATION OF SCABIES 77-4-4 


‘ARTICLE 4 


Eradication of Scabies 


: r reve a4 ‘ 
Sec. t ' : Sec. 


77-4-1. Disease eradication; rules. 77-4-5. Inspectors of department of agriculture; appoint- 
77-4-2, 77-4-3. Repealed. ment by board. 
77-4-4. Inspectors; employment; compensation; duties; 77-4-6, 77-4-7.. Repealed. 

reports; powers. 77-4-8. Offenses; penalty. 


77-4-1. Disease eradication; rules: 


The board shall determine the existence of and employ the most efficient and practical means. to 
prevent, suppress, control and eradicate the disease known as mange or scabies or any other dis- 
ease among livestock and to direct.and regulate the handling or treating of any livestock when in- 
fected or that it may have good reason to believe has been exposed to any of the diseases; to make 
and adopt quarantine and sanitary rules that, so far as practicable, conform to the regulations of 
the United States department of agriculture as they may be from time to time promulgated; and © 
to create and define districts within which such disease exists. In determining the districts within 
this state in which such disease from time to time exists, the board shall cooperate with the United 
States department of agriculture, The costs of treatment of livestock pursuant to this section are 


the responsibility of the owner of the livestock. 


History: Laws 1905, ch. 31, § 1; Code 1915, § 98; 
Laws 1927, ch. 36, § 1; C.S. 1929, § 4-1001; 1941 Comp., 
§ 49-401; 1953 Comp., § 47-4-1; Laws 1993, ch. 248, § 
34; 1999, ch. 282, § 31. 

Cross references. — For posting notices on infected 
pastures and buildings, see 77-3-5 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted the section heading for "Infectious disease eradica- 
tion; regulations"; in the first sentence, deleted "has the 


power and it is its duty to" following "The board" at the ' 


beginning, near the middle, substituted "other disease" 
for "contagious or infectious disease", deleted "dipping" 
preceding "or treating", and substituted "rules that" for 
"regulations, provided that all such regulations shall"; 


and substituted the last sentence for the former last sen-’ 


tence, which read "A majority of the board shall constitute 


77-4-2, 77-4-3. Repealed. 
Repeals, — Laws 1999, ch. 282, § 104 repealed 77-4-2 


and 77-4-3 NMSA 1978, as enacted by Laws 1905, ch. 81,, 


8§ 2 and 3, relating to infected districts and dipping of 


a quorum and the board may exercise any of the pow- 
ers conferred upon it, by Sections 77=4-1 through 77-4-8 
NMSA 1978 inclusive through committees of its own 
members specially empowered by resolution." 

The 1993 amendment, effective June 18, 1993, added 
the current catchline; deleted "Cattle Sanitary" preced- 
ing "board" and substituted "livestock" for "horses, mules, 
asses and cattle" in the first paragraph; substituted "Sec- 
tions 77-4-1 through 77-4-8 NMSA 1978" for "Sections 98 
to 105" in the second paragraph; and made minor stylistic 
changes. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 50. 
3A C.J.S. Animals §§ 66 to 69. 


livestock. therein, effective July 1, 1999. For provisions 
of former sections, see the 1998 NMSA 1978 on NMOne 
Source.com. 


77-4-4, [Inspectors; employment; compensation; duties; reports; 
powers. | 


To aid in the enforcement of Sections 77-4-1 to '77-4-8 NMSA 1978, it shall be the duty of the 
board, and they are hereby authorized to employ for that service, and to be known as inspector, 
as many competent and discreet persons from time to time as emergencies may arise, as in their 
judgment they may deem necessary for the purpose, and shall fix their compensation, while in ac- 
tual service, and their actual and necessary expenses, while in performance of their duties and as 
to where, when and how to perform them. Such persons [are] to make full reports to said board in 
writing of all their acts and doings under said instructions: And in the performance oftheir duties, 
whenever necessary, they may enter upon and examine any car, yard, stable, corral or any building 
or premises to examine any said livestock therein or thereon, and otherwise do whatever may be 
necessary and proper therein or thereon to the effectual discharge of their said powers and duties. 
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77-4-5 ANIMALS AND LIVESTOCK 77-5-1 


-Bracketed material. — The bracketed material was 


History: Laws 1905, ch. 31, § 4; Code 1915, § 101; , ) 
inserted by the compiler and is not part of the law. 


C.S. 1929, § 4-1004; Laws 1938, ch. 53, § 11s 1941. 
Comp., § 49-404; 1953 Comp., § 47-44. 


\ 


77-4-5. [Inspectors of department of agriculture; pa by 
» board. |] 


Subject to the approval of the ifoparthlen? of agriculture of the United States, the inspectors ap- 
pointed by it, may also be appointed by the said board, for the services set forth in Section 77-4-4 
NMSA 1978, and they shall hold said appointment at the pleasure of said board so long as they 
remain inspectors of said department and as such are stationed in this state and they shall act as 
such inspectors without bond or compensation from the state and shall possess all the powers and 
duties of state inspectors as needed for the purpose of said section. 


Bracketed material. — The bracketed material was 
inserted by the compiler-and is not part of the law. 


History: Laws 1905, ch. 31, § 5; Code 1915, § 102; 
C.S. 1929, § 4-1005; 1941 Comp, § 49-405; 1953 Comp., 
§ 47-4-5. 


77-4-6, 77-4-7, Repealed. 


Repeals, — Laws 1999, ch. 282, § 104 repealed 7-4-6 . 
and 77-4-7 NMSA 1978, as enacted by Laws 1905, ch. 
31, §§ 6 and 7, relating to dipping regulations, effective 


July, 1, 1999. For provisions of former sections, see the 
1998 NMSA 1978 on NMOneSource.com. 


77-4-8. Offenses; penalty. 


A person who willfully violates any provisions of Sections 77-4-1 through 77-4-8 NMSA 1978 or 
rules promulgated in conformity with those sections or who in any manner hinders, obstructs or 
resists the execution of a rule or hinders, obstructs or resists an officer or employee of the board 
in the discharge of his duty or in the exercise of his lawful powers or who willfully or negligently 
breaks any quarantine or willfully or negligently suffers any quarantined livestock to escape from 
any quarantine is guilty of a misdemeanor and upon conviction shall be sentenced in accordance 
with the provisions of Section 31-19-1 NMSA 1978. . 


History: Laws 1905, ch. 31, § 8; Code 1915, § 105; 
Laws 1927, ch. 25, § 1; C.S. 1929, § 4-1008; 1941 Comp., 
§ 49-408; 1953 Comp., § 47-4-8; Laws 1999, ch. 282, § 
32. 


fifty dollars ($50.00) nor more than five hundred dollars 
($500.00) or imprisoned for-not less than thirty (30) days 
nor more than six (6) months or both" at the end of the 
section; and made numerous stylistic changes throughout 


The 1999 amendment, effective July 1, 1999, substi- the section. 
tuted "Sections 77-4-1 through 77-4-8 NMSA 1978" for 
"Sections 98 to 105"; deleted "or the state veterinarian or 
any inspector" preceding "in the discharge of his duty"; 
substituted "sentenced in accordance with the provisions 


of Section 31-19-1 NMSA 1978" for "fined not less than 


ARTICLE 5 


Eradication of Tuberculosis 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3A 
C.J.S. Animals §§ 96, 97, 


Sec. Sec. 

77-5-1, Tuberculosis; examinations. 77-5-4.. Dairy batitas importation; tests. 
77-5-2. Infected livestock; destruction. 77-5-5. Offenses; penalty. 

77-5-3. Special areas; cooperation; regulations. 


77-5-1. Tuberculosis; examinations. 


The board may make tests and examinations for the purpose of ascertaining whether any do- 
mestic livestock in the state are affected with tuberculosis. The tests. or examinations shall be 
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77-5-2 ERADICATION OF TUBERCULOSIS 717-5-4 


made by veterinarians of the board, inspectors of the United States department of agriculture ani- 
mal and plant health inspection service or other esqnemie-aiapieess authorized: by the board to perform 


the tests and examinations. 


History: Laws 1929, ch. 159, § 1; C.S. 1929, § 4-1101; 
1941 Comp., § 49-501; 1953 Comp., § 47-5-1; Laws 
1993, ch. 248, § 35; 1999, ch. 282, § 33. 

Cross references. — For marking or branding of cattle 
infected with tuberculosis or Bang's disease, see 77-3-11 
and 77-3-12. NMSA 1978. 

“The 1999 amendment, effective July 1, 1999, made 
stylistic changes throughout the section. 

The 1998 amendment, effective June 18, 1993, 
added the current catchline; deleted "New Mexico Cattle 
Sanitary" preceding "board" in three places; substituted 


"department of agriculture animal and plant health in- 
spection service" for, "bureau of animal industry"; and 
made minor stylistic changes. “2 


ANNOTATIONS. . 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Consti- 


tutionality of regulations as to tuberculin tests, 18 A.L.R. 


238, 42 A.L.R. 556, 58 A.L.R. 672, 80 A.L.R. 1225, 101 
A.L.R.64, 110 A.L.R.'644, 119 A.L.R. 248, 155 A.L.R. 1383. 
8A C.J.S. Animals § 70. 


77-5-2. Infected livestock; destruction: 


If, upon making any tests or examinations as provided for in Chapter 77, Article 5 NMSA 1978, 
it appears that any livestock are infected with tuberculosis and that the public interest would be 
best served through the destruction of the livestock, the board shall cause the destruction of the 


livestock in a manner deemed most expedient. 


History: Laws 1929, ch. 159, § 2; C.S. 1929, § 4-1102; 
1941 Comp., § 49-502; 1953 Comp. .» § 47-5-2; Laws 
1993, ch. 248, § 36; 1999, ch. 282, § 34. 

Cross references. — For marking or branding of cattle 
infected with tuberculosis or Bang's disease, see. 77-3-11 
and 77-3-12 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Chapter 77, Article 5 NMSA 1978" for "this article", 
and made stylistic changes throughout the section. 

The 1993 amendment, effective June 18, 1993, added 
the current catchline; substituted "article" for "Act"; de- 
leted "New Mexico Cattle Sanitary" preceding "board"; 
and made a minor stylistic change. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 44. 


Constitutionality of statute or ordinance providing for 
destruction of animals, 8 A.L.R. 67,56.A.L.R.2d 1024. 

Constitutionality of statute for control of diseases of 
livestock, 65 A.L.R. 525. 

Right,to compensation for animals destroyed to prevent 
spread of disease or infection, 67 A.L.R. 208. 

Liability of public officers for killing or injuring ani- 
mals, while acting, or professing to act, under a statute 
in relation to the inspection or destruction of livestock, 2 
A.L.R.3d 822. 

8A C.J.S, Animals § 76. 


77-5-3. Special areas; cooperation; regulations. 


The board is hereby authorized to create and supervise tuberculosis-free areas, modified ac- 
credited areas and accredited areas and to cooperate with and arrange for such assistance from 
the United States department of agriculture in carrying out the provisions of this article as it may 
deem best and just. The board is authorized to adopt and promulgate such rules and regulations 
which it may deem necessary and proper for the enforcement of the provisions of this article; and 
such rules and regulations when so adoptedand promulgated shall have the same force and effect 
as if they were an integral part of this article. 


three places; deleted "New Mexico Cattle Sanitary" pre- 
ceding "board" and substituted "department of agricul- 
ture" for "bureau of animal industry" in the first sentence; 
and made a minor stylistic change. 


History: Laws 1929, ch. 159, § 3; C.S. 1929, § 4-1103; 
1941 Comp., § 49-503; 1953 Comp., § 47-5-3; Laws 
1993, ch. 248, § 37. 

The 1993 amendment, effective June 18, 1993, added 
the current catchline; substituted "article" for "Act" in 


77-5-4. Dairy cattle; importation; tests. 


All cattle intended for dairy or milking purposes or for the breeding of dairy cattle brought into 
this state in any manner must be tagged for identification and must be accompanied by a permit 
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77-5-5 ANIMALS AND. LIVESTOCK 77-6-10 


from the board and a certificate signed by: some duly qualified veterinarian of the United States 
department of agriculture or of some state or territory showing record of tuberculine test made im- 
mediately prior to shipment and showing that they are free from infection, except in cases where 
cattle are from accredited herds, modified accredited areas, accredited areas or free areas created 
and supervised by the United States department of agriculture and state cooperating agency, in 
which event such cattle must be accompanied by a certificate from a duly qualified veterinarian 
of the United States department of agriculture or a state recognized veterinarian. Copies of. such 
certificates shall be mailed by the officer making same to the director of the board. Such cattle 
after coming into the state, if deemed necessary, shall be held for a period of sixty to ninety days or 
until retested and released in quarantine under such rules as may be provided by the board and. 
shall not be allowed to mingle, with nor occupy the same range, pasture, lots, corrals, pens, barns 
or sheds with other animals.’ Such cattle shall be tested again before the expiration of the ninety 
days but no sooner than sixty days by a qualified veterinarian duly authorized by the board and 
the report of the test filed with the board. Provided, that if any such cattle when retested for tu- 
berculosis shall react and shall be destroyed in accordance with the provisions of this’ article, the 
owners of the cattle shall not be reimbursed for the loss of any such imported cattle. 


* History: Laws 1929, ch. 159, § 4; C.S. 1929, § 4-1104; than sixty days" for "said three months" in the fourth ‘sen- 
1941 Comp., § 49-504; 1953: 'Comp.,'§ 47-5-4; Laws >). tence; substituted "article" for "Act" in the final sentence; 
1993, ch. 248, § 38. and made related,and other minor stylistic changes: 

The 1998 amendment, effective June 18, 1993, added 
the current catchline; substituted "board" for "Cattle ANN OTATIONS 
Sanitary Board of the State of New Mexico" in two places; Am, Jur. 2d, A-L.R. and C.J.S. references. —4 Am, 
substituted "department of agriculture" for "bureau of Jur 2d Anividls 8 52, 
animal industry" in three places; inserted "agency" follow- Constitutionality of regulations ha th milk, 155 A. i oR 
ing "state cooperating" near the end of the first sentence; 1383. 
substituted "sixty to ninety days" for "three months" in 3A C.J.8, Animals § 74. 


the third sentence; substituted "ninety days but no sooner 


77-5-5. Offenses; penalty. 


A person, whether acting as a common carrier or otherwise, who brings into New Mexico any 
dairy cattle of the kind described in Section 77-5-4 NMSA 1978 in violation of the provisions of 
Chapter 77, Article 5 NMSA 1978 or of any of the rules promulgated by the board for the enforce- 
ment of that article is guilty of a misdemeanor and upon conviction shall be sentenced in. accor- 
dance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1929, ch. 159, § 5; C.S, 1929, § 4-1105; for "be punished by a fine of not less than $25.00 nor more 
1941 Comp., § 49-505; 1958 Comp., § 47-5-5; Laws than $100.00 or by imprisonment in the‘county jail for not 
1999, ch. 282, § 35. less than thirty days nor more than six months" at the end; 


The 1999 amendment, effective July 1, 1999, inserted and made stylistic changes throughout the section, _. 
"dairy" preceding "cattle", updated statutory references, 


deleted "New Mexico Cattle Sanitary" preceding "board for ANNOTATIONS 
the enforcement’, substituted "shall be sentenced in accor- =5 
dance with the provisions of Section 31-19-1, NMSA 1978" C pee eediaan Bis sig ieee bet a2 sa! aaat 


Dairy Industry Indemnity 


(Repealed by Laws 1999, ch. 282, § 104.) 


77-6-1 to 77-6-10. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-6-1 industry indemnity, effective July 1, 1999. For provisions 


to 77-6-10 NMSA 1978, as enacted by Laws 1941,ch.150, of former sections, see the 1998 NMSA 1978 on NMOne 
8§ 1 to 4,6 to 8)and 10, and as amended by Laws 1945, 1) Source.com.."’ 


ch. 96, § 1 and Laws 1977, ch. 247, § 157, relating to dairy 
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77-7-1 . | FEEDING OF HOGS 77-7-18 
: » ARTICLE 7 
‘Feeding of mies 
Sec. Sec.’ 


77-7-1 to 77-7-15.: Repealed. 

77-7-16. Definitions. 

77-7-17, Feeding of garbage unlawful; registration re- 
quired; movement of swine fed on garbage 
unlawful except' by permit; penalty. 


77-7-1 to 77-7-15., Repealed. 


Repeals, — Laws 1983, ch. 229, § 9, repealed 77-7-1 to 
77-7-15 NMSA 1978, as enacted by Laws 1917, ch. 32, §§ 


77-7-18. Garbage feeders; slaughterers' of garbage-fed 
swine; registration; garbage. cooking; pen- 
alty. 

77-7-19. Fees for registration; renewal. 


1 through 14, and Laws 1957, ch, 150, § 1, respectively, 
relating to eradication of hog cholera. 


77-7-16. Definitions. — 


As used in this act [77-7-16 throvigt 77-7-19 NMSA 1978]: . 

A. "garbage" means waste consisting i in whole or in part of animal waste resulting from Hite 
dling, preparing, cooking and consuming of food, including the offal from animal carcasses or parts 
thereof, but excluding such waste obtained by an individual from his own household operations 
and fed to his own swine on the same premises; 

B. "special processing" means handling swine and subjecting swine a aa to heat treatment 
in accordance with current requirements of the board; 

C. “permit for special processing" means a permit by the boditd for the handling, slaughtering 
and special processing of swine, and which shall be limited to a‘point or points designated by the 
board; and 

D. "board" means the New Mexico livestock board. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3A 
C.J.S. Animals § 66 et seq. 


History: 1953 Comp., § 47-7-23, enacted by Laws 
1970, ch. 79, § 1. ; 


77-17-17. Feeding of garbage unlawful; registration required; movement 
of swine fed on garbage unlawful except by permit; penalty. 


A. It is unlawful for any person, firm, partnership or corporation not registered with the live- 
stock board, as provided by this act [77-7-16 through 77-7-19 NMSA 1978], to feed garbage to any 
swine in this state. 

B. Itis unlawful to slaughter or transport within the state any swine which have been fed gar- 
bage except under the appropriate permit for either special processing or for the transportation of 
swine fed with garbage as issued by the livestock board. 

C. Any person, firm, partnership or corporation violating the provisions of this section is guilty 
of a petty misdemeanor and each day the provisions of this section are violated shall be a separate 
offense. 


History: 1953 Comp., § 47-7-24, enacted by Laws 
1970, ch. 79, § 2; 1971, ch. 152, § 1. 


77-7-18. Garbage feeders; slaughterers of garbage-fed swine; 
registration; garbage cooking; penalty. 


A. All persons feeding garbage to or slaughtering swine which have been fed garbage shall 
first obtain a certificate of registration or a permit for special processing from the livestock board. 
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77-7-19 ANIMALS AND LIVESTOCK . 77-7-19 


Application for registration or a permit shall be made to the office of the livestock board on forms 
which may be obtained from the board. The board shall be notified when such operation is dis- 
continued or upon sale of equipment, transfer of ownership or change of location. Such rights and 
privileges as are granted by the registration may be revoked for cause by the director of the live- 
stock board, subject to review by the livestock board. 

B. All garbage fed in New Mexico shall be cooked and brought to the boiling point or equivalent 
temperature for a period of not less than thirty minutes. 

C. A recording thermometer shall be used and maintained with dated charts for examina- 
tion by a representative of the board, and be kept on file for a period of not less than ninety days. 
Each such chart shall bear therein the name and address of the person for whom the garbage was _ 
cooked. There shall be no retracing of charts. 

D. Cooking facilities shall be approved by the board before certificate of registration is issued. 

E. . Periodic inspections shall be made of cooking facilities.and premises. Premises shall be open 
for inspection, including cooking operations, equipment and animals, at any reasonable time by 
designated representatives of the board. 

F. The livestock board shall promulgate and adopt, in accordance with the provisions of the 
State Rules Act [Chapter 14, Article 4 NMSA 1978], regulations setting standards for the mainte- 
nance and operation of swine feeding and slaughtering facilities, and providing for the regulation 
of the movement of garbage-fed swine. 

G. Any person, firm or corporation failing to meet the standards set by the regulations of the 
livestock board for the maintenance and operation of facilities for the feeding or slaughtering of 
swine or failing to obtain a permit or to meet the requirements of the board for moving garbage-fed 
swine, may be denied registration or if peciahened, may have such registration revoked, and shall 
be guilty of a petty misdemeanor. 

H. The board may by regulation set an ininestion foe for the mien to rae swine fed on 
garbage in an amount not to exceed twenty-five cents [($.25)] per animal. 


History: 1953 Comp., § 47-7-25, enacted by Laws, Bracketed material. — The.bracketed material was 
1970, ch. 79, § 3; 1971, ch. 152, § 2. inserted by the compiler and is not part of the law. 


77-7-19..Fees for registration; renewal. 


For each certificate of registration issued under Section 77-7-18 NMSA 1978, the livestock board 
may charge and receive a fee not to exceed ten dollars ($10.00) at the time of issuance and, in ad- 
dition, on the anniversary date of each such Ger Uiicabe of ae artrS an annual renewal fee in an 
amount not to’exceed ten dollars ($10.00). 


History: 1953 Comp., § 47-7-26, enacted by Laws 
1970, ch. 79, § 4. 


ARTICLE 8 
Sheep 

Sec. "ee . Sec. 
77-8-1. Repealed. 77-8-12. Effect of cancellation or new award to one claim- 
77-8-2. Quarantine; treatment. ing interest; amending original instru- 
77-8-3. Importation; notice; inspection; fees. ment. 
77-8-4, Sheep imported without inspection; inspection. 77-8-13. Evidential value of mark or-brand records. 
77-8-5. Infected sheep or goats; notice to board. 77-8-14. Altering marks or brands. 
77-8-6. Repealed. 77-8-15. Bills of sale; evidence of larceny. 
77-8-7. Exportation; notice; inspection and permit. fees; 77-8-16. Report of estray sheep or goats; sale. 

penalty. ~~ -17-8-17, Enforcement of provisions; recovery of costs and 
77-8-8, 77-8-9, Repealed. rn ©) ep ¢ uexpenses. 
77-8-10, Recording or rerecording by person ait ‘an or _77-8-18. Penalties. 

interest. er 77-8-19. Repealed, 
77-8-11. Repealed. ! 77-8-20. Commuting sheep or goats; fees. 
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77-81 " SHEEP 17-8-8 


Sec. 
77-8-21. Repealed. 


77-8-1. Repealed. 
Repeals, — Laws 1993, ch, 248, § 80 repealed 77-8-1 


NMSA 1978, as enacted by Laws 1951, ch. 188, § 1, relat- 
ing to definitions, effective June 18, 1993. For provisions 


77-8-2. Quarantine; treatment. 


Sec. 
77-8-22; Necessity of branding or marking sheep and 
goats. 


of former section, see the. 1992 NMSA 1978 on NMOne 
Source.com. 


“Sheep or goats afflicted with or exposed to a disease shall be immediately placed under quaran- 
tine under the supervision of a veterinarian or.inspector in conformity with the.rules of the board. 
The sheep or goats shall not be moved from the quarantine‘area except under the supervision of a 
veterinarian or inspector until a veterinarian declares them to be free of diséase or until the board 
otherwise grants permission for the moving of the sheep or goats. The sheep.or goats shall be 
treated under the direction of a veterinarian or inspector at once and thereafter as often ‘as neces-’ 


sary until they are declared free of the disease by a veterinarian or inspector. 


History: 1941 Comp., § 49-872, enacted by Laws: 


1951, ch. 188, § 11; 1953 Comp., § 47-8-11; Laws 1999, 
ch, 282, § 36. 

Cross references, — For New Mexico Sheep and Goat 
Act, see Chapter 77, Article 8A NMSA 1978. 

The 1999 amendment, effective July 1, 1999, deleted 
"dipping" preceding "treatment" in the section heading; 
inserted "or goats" throughout the section; deleted "sca- 
bies or other infectious or contagious" preceding "disease" 
in the first sentence; deleted "to dipping.vats" following 
“quarantine area except! and deleted "or inspector" fol- 
lowing veterinarian’ in the second sentence; deleted 
"dipped or" preceding "treated" in the last sentence; and 
deleted the former last sentence, which read "Provided, 
however, that no sheep shall be required to be dipped 


during such inclement weather as would endanger their 
health or lives except.at the request of the owner." 


ANNOTATIONS 


No presumption that board negligent. — Court will 
not presume that sheep sanitary board (now New Mex- 
ico livestock board) was negligent in issuing permit and 
in ordering sheep dipped at time of cold and inclement 
weather, but evidence supported judgment for plaintiff in 
particular case. Miera v. State, 1942-NMSC-045, 46 N.M. 
369, 129 P.2d 334 (decided under former law). 

Am, Jur. 2d; A.L.R. and ‘C.J.8. references. — 4 Am. 
Jur, 2d Animals § 50 et seq. 

8A C.J.S. Animals §§ 73, 75. 


77-8-3. Importation; notice; inspection; fees. 


A. A person intending to bring sheep or goats into the state from another country or state shall 
give notice of his intention to the director by certified letter or delivery in person-or by telephone 
to the director or other authorized official of the board so that the notice is received prior to the 
proposed day of entry. The notice shall state the number of head, the date’and place the sheep or 
goats will be loaded and their destination. The director shall then issue ‘a permit for entry of the 
sheep or goats into the state, stating in the permit the applicable board she to be complied with 
before or after entry into the state. | 

B. The shipment shall be accompanied by a health certificate issued bg a federal or state ‘in-' 
spector or authorized veterinarian that the sheep or goats are healthy and free from disease. On 
arrival, the owner or person in charge of the sheep or goats shall not commingle the imported 
sheep or goats or release them to pasture until the inspector examines the sheep or goats as to 
their sanitary condition and inspects and makes a record of all the marks and brands:on the sheep 
or goats, which record shall be forwarded to the board office and used for future reference. The in- 
spector shall issue the owner or person in charge of the sheep or goats a copy of the brand inspec- 
tion certificate if the inspector is satisfied all requirements have been met. ,,. 

C. An inspection fee to be fixed by the board shall be charged and paid by the owner or person 
in charge of the sheep or goats to the board and received by the inspector for the inspection and 
certificates. If the inspector suspects that the sheep or goats are infected with a disease or finds 
that the owner or person in charge has not met the entry requirements, the inspector shall require 
the owner or the person in charge to comply with the provisions of Section 77-8-2 NMSA 1978 or 
other applicable statutes and rules. The provisions of this section shall not apply to sheep or goats 
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717-8-4 ANIMALS AND LIVESTOCK 77-8-6 


loaded on transport vehicles that are being transported from some country or state to another 
country or state through New Mexico if the sheep or goats are not to be unloaded in this state 
except in approved rest stations or other quarantine pens for the purpose of feeding and watering 
the sheep or goats for a period of time not to exceed twenty-four hours. 


History: 1941 Comp., § 49-873, enacted by Laws to" in the first sentence of Subsection A; inserted "or au- 
1951, ch. 188, § 12; 1953 Comp., § 47-8-12; Laws 1963, thorized veterinarian" in the first sentence of Subsection 
ch, 129, § 1; 1981, ch. 357, § 3; 1993, ch. 248, § 39; 1999, B; rewrote the third sentence of Subsection B which read 
ch. 282, § 37. "He shall then issue the shipper a health certificate if he 

Cross references. — For certificate necessary for is satisfied that the sheep are free from scabies or other 
transportation of animals or carcasses, see 77-9-41 NMSA contagious or infectious disease and a copy of the brand 
1978, inspection certificate"; rewrote Subsection C; and made ’ 

The 1999 amendment, effective July 1, 1999, inserted minor stylistic changes. 

"or goats" and deleted "scabies or other contagious or in- The 1981 amendment, in Subsection A, substituted 
fectious" preceding "disease" throughout the section; de- "director of the New Mexico livestock board" for "secre- 
leted "telegraph" preceding "certified letter" in the first - tary" in the first sentence and "director" for "secretary" in 
sentence of Subsection A; in Subsection By, rewrote the the first sentence preceding "or" and in the last sentence 
second sentence, which formerly read "On arrival, the in- and deleted "or" following "letter" and "by" preceding 
spector shall examine the sheep as to their sanitary condi- "telephone" in the first sentence, inserted "New Mexico 
tion and inspect and make a record of all the marks and livestock" in the second sentence in Subsection B and, in 
brands on the sheep, which record shall be forwarded to Subsection C, inserted "New Mexico livestock" in the first 
the board office and used for future reference", and substi- .sentence and substituted "the amount prescribed by law" 

tuted "owner or person in charge of the sheep or goats" for “am ‘eight cents ($.08) a head" in the first sentence and 
"shipper or owner" in the third sentence; deleted "quar- "for "and" following "feeding" and "sheep" for "same" 

antine dipping and treating" preceding "provisions" in caobllited "for" in the last sentence. 

the second sentence of Subsection C; and made stylistic 

changes throughout the section. ANNOTATIONS 

The 1993 amendment, effective June 18, 1993, deleted Am Jur 2d. ALR) and CJS. references. — 4Am. 
"New Mexico livestock" preceding "board" in three places; ipod AVimald § 52 
deleted "in writing" preceding "of his intention" and sub- 3A C.J.8. Animals 88 73 to 75. 


stituted "prior to" for "at least forty-eight hours previous 


77-8-4. Sheep imported without inspection; inspection. 


When any inspector learns that sheep have been brought into the state without first having 
been inspected as provided in Section 12 [77-8-3 NMSA 1978], he shall immediately inspect same 
sheep as provided in said section. 


History: 1941 Comp., § 49-874, enacted by Laws 
1951, ch. 188, § 13; 1953 Comp., § 47-8-13. 


77-8-5. Infected sheep or goats; notice to board. 


A person who owns or has under his control sheep or pay. that have boat exposed to or infected, 
with a reportable disease shall forthwith report such fact to the director. A veterinarian shall be 
immediately dispatched to examine the sheep or goats and, if found to be so exposed or infected, 
the veterinarian or inspector shall follow the quarantine and treating provisions set forth in Sec- 
tion 77-8-2 NMSA 1978. 


History: 1941 Comp., § 49-875, enacted by Laws. substituted "a reportable disease" for "scabies or any 


1951, ch. 188, § 14; 1953 Comp., § 47-8-14; Laws 1999, other contagious or infectious disease" and substituted 
ch, 282, § 38. ‘director" for "secretary" in the first sentence, and deleted 

The 1999 amendment, effective July 1, 1999, ‘in- "or inspector" following "A veterinarian" and "dipping" fol- 
serted "or goats" following "sheep" throughout the section, _, lowing "quarantine" in the last sentence. 


77-8-6. Repealed. 


Repeals. — Laws 1983, ch. 229, § 9, repealed '77-8-6 
NMSA 1978, as enacted by ‘Laws 1951, ch. 188, § 15, relat- 
ing to yearly inspection of sheep. 
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717-8-7 SHEEP 77-8-7 


77-8-7. Exportation; notice; inspection and permit fees; penalty. 


A. A person ‘intending to ship sheep or goats beyond the limits of the district or the limits of 
the state shall give notice of his intention to the director or to the inspector for his district by cer- 
tified letter or by delivery in person or by telephone to the director or inspector so that the notice 
is received in a reasonable time previous to the proposed date of shipment. The notice shall state 
the date and place that the sheep or goats will be loaded and destination of the sheep or goats. The 
board may require an inspector to inspect the sheep or goats as to their sanitary conditions and 
make a record of all the marks and brands upon the sheep or goats or the board may provide by 
rule an alternate means of allowing the movement of sheep or goats, The inspector shall not al- 
low sheep or goats bearing any of the marks declared by the law of this state to be unlawful to be 
shipped except under express authority of the board. The inspector shall also require each person 
shipping sheep or goats to exhibit a bill of sale executed as provided by Section 77-8-15 NMSA 
1978 or authority in writing to ship the sheep or goats from the recorded owner of all marks and 
brands upon the sheep or goats unless the person is himself the recorded owner of the marks and 
brands. 

B. The inspector shall issue to the shipper a New Mexico livestock board form-1 certificate 
of inspection or other document or permit approved by the board if he is fully satisfied that the 
sheep or goats are free from disease and that the person shipping has rightful ownership of the 
sheep or goats as evidenced by the brands or marks and bill of sale or has complied with the 
board's’ alternative method as ‘provided for in this section and all other applicable rules of the 
board. This certificate or permit shall authorize the shipping of the sheep and goats out of the 
state. 

C. A fee to be fixed by the board in a sum not to exceed the amount prescribed by law shall be 
charged for the inspection and certificates, and the inspector shall refuse to issue the certificates 
until he has been paid the fee. The board shall charge a fee not to exceed the amount prescribed by 
law for issuing the permits allowed in this section in lieu of inspection. The inspector shall make 
a report to the director after each inspection of dny matters contained in this section that may be 
required of him by the director. yo | 

D. ‘A person who knowingly ships sheep or goats from one district to another district without 
an inspection certificate is guilty of a misdemeanor and shall be sentenced in accordance with the 
provisions of Section 31-19-1 NMSA 1978. A person who knowingly ships sheep or goats outside 
the state without an inspection certificate is guilty of a fourth degree felony and shall be sentenced 
in accordance with the provisions of Section 31-18-15 NMSA 1978. 


History: 1941 Comp., § 49-877, enacted by Laws a detailed analysis is impracticable; and made minor sty- 
1951, ch, 188, § 16; 1953 Comp., § 47-8-16; Laws 1957, listic changes. 
ch. 191, § 1;.1959, ch. 246, § 1; 1963, ch. 129, § 2; 1981, The 1981 amendment, in Subsection A, substituted 
ch. 357, § 4; 1993, ch. 248, § 40; 1999, ch. 282, § 39. "director of the New Mexico livestock, board" for "secre- 

The 1999 amendment, effective July 1, 1999, inserted tary" and "director" for "secretary" preceding "or" in the 
"or goats" throughout the section; in Subsection A, substi- first sentence and "the sheep" for "same" at the end of the 
tuted "sheep or goats beyond the limits of the district or second sentence, deleted "or by" following "letter" and "by." 
the limits of the state" for "sheep out of the state", deleted preceding "telephone" in the first sentence and inserted 
"telegraph" preceding "certified letter, and substituted "the" preceding "destination" in the second sentence, sub- 
"in a reasonable time" for "at least forty-eight hours" in —~ ‘ stituted "or" for "of" in the first’sentence and "certificate" 
the first sentence, and inserted "board may require" and for "certificates" following "which" in the second sentence 
"or the board may provide by rule an alternate means of and inserted "New Mexico livestock" in the second sen- 
allowing the movement of sheep or goats" in the second tence in Subsection B and, in Subsection C, inserted "New 
sentence; in Subsection B, inserted "or other document or Mexico livestock" in the first sentence and substituted 
permit approved by the board" and "or has complied with "the amount prescribed by law" for "eight cents ($.08) 
the board's alternative method as"; in Subsection C,*in- . a head" and "the" for "said" following "paid" in the first 
serted the next-to-last sentence; added Subsection D; and sentence and "director" for "secretary" twice in the second 
made stylistic changes throughout the section. sentence, 


The 1993 amendment, effective June 18, 1993, deleted 


"New Mexico livestock" preceding "board" in three places; ANNOTATIONS 
deleted "in writing" following "notice" in the first sentence Am: Jur. 2d, A.L.R. and ©.J.8. references. — 3A 
of Subsection A; rewrote Subsection B to the extent that C.J.S, Animals § 74. 
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77-8-8 ANIMALS AND LIVESTOCK 77-8-14 


77-8-8, 77-8-9. Repealed. 


Repeals. — Laws.1999, ch. 282, § 104 repealed 77-8-8 , Special brands. for, sheep, effective July 1, 1999, For pro- 
and 77-8-9 NMSA 1978, as enacted by Laws 1951, ch. 188, visions of former sections, see the 1998 NMSA 1978 on 
§§ 17 and 21, relating to unlawful transportation of, and Oh rhb lal com. 


77-8-10. Recording or rerecording by person with lien or interest. 


Any person having a lien or interest in any sheep may cause the mark or brand appearing on 
said sheep to be recorded or rerecorded in the name of the owner provided he follows the recording 
or rerecording procedure set forth in this act [77-8-1 through 77-8-19 NMSA 1978]. The secretary. 
[executive director] shall mail a certificate of mark to the owner and a duplicate copy of the certifi- 
cate to the person having a lien or interest in the sheep. | 


History: 1941 Comp., § 49-883, enacted by Laws For references to "secretary" being deemed as "execu- 
1951, ch. 188, § 22; 19538 Comp., § 47-8-22, ~\ “tive director", see 77-2-2 NMSA 1978, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part. of the law. 


77-8-11. Repealed. 


Repeals. — Laws 1999, ch. 282,.§ 104 repealed 77-8- brands, effective July.1, 1999. For provisions of former sec- 
11 NMSA 1978, as enacted by Laws 1951, ch. 188, § 23, tion, see the 1998. NMSA 1978 on NMOneSource.com. 
relating to cancellation and reinstatement of marks and 


77-8-12. Effect of cancellation or new award wh one claiming interest; 
amending original instrument. | 


The cancellation of an existing mark or brand,of a sheep owner.shall in no way affect a-lien.on 
or interest in any sheep claimed by a third person, and as to such third person a cancellation shall 
not be deemed to have taken place. Where a new or different brand is.awarded the owner, such in- 
terested third person or lien holder may have the instrument on, which he bases his lien amended 
so as to show the date the new mark or brand.was awarded, a description or facsimile of such new 
mark, or brand and the sheep affected. by such-new mark or brand, Such amended instrument 
must be signed and acknowledged in the same manner, as the original instrument to give it the 
force and effect of the original instrument, and recorded, where required by law, in order to give 
constructive notice. , 


History: 1941 Comp., § 49-885, enacted by Laws 
1951, ch. 188, § 24; 1953 Comp.,, § 47-8-24. 
77-8-13. Evidential value of mark or brand records. 


A certified copy of the records ofthe board relating to any mark or brand shall be accepted in all 
courts of this state as prima facie evidence of the ownership of sheep bearing the same. 


History: 1941 Comp. § 49-886, enacted by Laws _ ANNOTATIONS 
1951, ch. 188, § 25; 1958 Comp., § 47-8-25. 
. 4 ve wari : Am. Jur. 2d, A.LR. and C.J.S. references. —4Am. 


Jur. 2d se Bae $9, 
3A C.J.S. Animals § 18. 
77-8-14. Altering marks or brands. 


No person shall alter the mark or brand on his or any other sheep or goats, without first having 
secured written permission from the director and unless an inspector is present to supervise the 
alteration. 
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77-8-15 


History: 1941 Comp., § 49-887, enacted by Laws 
1951, ch. 188, § 26; 1953 Comp., § 47-8-26; Laws 1999, 
ch. 282, § 40. 

The 1999 amendment, effective July 1, 1999) substi- 


tuted the section heading for "Altering marks: notice; su-: 


SHEEP 


77-8-16 


_ recorded mark on:such sheep without first having secured 


permission from the secretary or an inspector and unless 


an inspector is present to supervise the alteration," 


ANNOTATIONS 


pervision", and rewrote the section, which formerly read: 

"No person shall alter the mark on his or any other sheep, 

irrespective of whether such person desires to place his 
’ ; : : a6 ; 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3A 
C.J.S. Animals § 25. 


77-8-15. Bills of sale; evidence of larceny. 


A. Aduly executed bill of sale i is an instrument in writing by which the owner or his authorized 
agent transfers to the buyer the title to the sheep or goat described in the bill of sale and guaran- 
tees to defend the title against all lawful claims. It shall fully describe in.detail the sheép or goat, 
and such description shall include marks, brands and all other identification. The bill of sale shall 
be executed the day of the transaction. 

B. A purchase sheet properly executed by a licensed livestock auction market constitutes a 
valid bill of sale. 

C. A registration certificate issued by a recognized pure-bred association, properly antitine 
the animal and properly acknowledged by the secretary a6 the association, may be used as a of 
ownership. : 

D. An inspection certificate Mpaits as.a bill of sale anil certified by eres ae may be used. as 
proof of ownership. 

E.) A person shall not sell or buy sheep or goats unless a bill of sale is provided. The possession 
by a person of sheep or goats having any mark or brand not his recorded mark or brand unless 
he has a bill of sale or authority in writing to possess or sell such sheep or goats shall be taken as 
prima facie evidence that he committed larceny of the sheep or goats and shall be sufficient for his 
conviction of larceny unless the evidence shows his innocence. 


History: 1941 Comp., § 49-888, enacted by Laws 
1951, ch, 188, § 27; 1953 Comp., § 47-8-27; Laws 1999, 
ch. 282, § 41. 

The 1999 amendment, effective July 1, 1999, added 
Subsections A to D; designated the formerly undesignated 
paragraph as Subsection E, and in that Subsection, re- 
wrote the first sentence, which formerly read "No person 


shall sell, nor shall any person buy, sheep, unless the 
seller gives to the purchaser and the purchaser receives 
from the seller a bill of sale which fully describes the, 
sheep by their marks, brands, number and class and is 
duly acknowledged before some officer authorized by law 
to take acknowledgements", and inserted "or goats" fol- 
lowing "sheep" throughout the second sentence. 


77-8-16. Report of estray sheep or goats; sale. 


A person finding estray sheep or goats shall immediately report them to an inspector or the director 
and deliver them to an inspector upon demand. If the mark or brand on the sheep or goat is recorded 
in the board office, the director shall notify the owner of record and make arrangements to deliver 
the sheep or goats to the owner of record if he is the actual owner. If the owner of record no longer 
owns the sheep or goats, the director shall deliver them to the subsequent purchaser who can prove 
ownership with a valid bill of sale. In either case, delivery shall be conditioned upon payment by the 
claimant of all costs incurred in keeping the sheep or goats and such other expenses as may have been 
necessarily incurred. If the owner cannot be ascertained after diligent inquiry, the director shall order 
an inspector to sell them to the person paying the highest cash price for them after giving general 
or special notice or advertising as the director deems necessary under the circumstances. The money 
arising from the sale shall be used first to defray the costs and expenses in keeping and advertising 
the sheep or goats and those incurred in the sale. The residue, if any, shall be placed in the board fund; 
provided, however, that if at any time within two years after the sale any person shall prove owner- 
ship of the sheep or goats at the time they became lost, the residue shall be paid to him. 


History: 1941 Comp., § 49-889, enacted by Laws 
1951, ch. 188, § 28; 1953 Comp. .. § 47-8-28; Laws 1999, 
ch. 282, § 42. 


The 1999 amendment, effective July 1, 1999, in- 
serted “or goats" and substituted "director" for "secretary" 
throughout the section, and’ substituted "two years" for 
"one (1) year" in the last sentence. 
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77-8-17. Enforcement of provisions; recovery of costs and expenses. 


Upon the failure or refusal of any owner or person in charge of sheep to comply with the provi- 
sions of Sections 11, 12, 14, 16, or 18 [77-8-2, 77-8-3, 77-8-5, 77-8-7 NMSA 1978] of this act or rules 
and regulations made in pursuance thereof, the inspector ‘shall summarily take custody of and 
hold the sheep involved in the violation of said sections or rules and regulations until said provi- 
sions are complied with or until there is a determination of any legal proceedings brought under 
said sections. The board shall bring legal proceedings against any violator who after reasonable 
notice still refuses to comply with these provisions for the enforcement of these provisions or for 
the costs and expenses incurred in holding the sheep and of bringing said legal proceedings, or for 
both purposes. In these proceedings no bond shall be required from the board. 


Compiler’ s notes. — Section 18, referred to in this sec- 
tion, is Laws 1951, ch. 188, § 18, which was repealed By 
Laws 1971, ch, 50, 8 5. 


History: 1941 Comp., § 49-890, enacted by Laws 
1951, ch. 188, § 29; 1953 Comp., § 47-8-29. 


77-8-18. Penalties. 


A person who violates the provisions of Section 77-8-2, 77-8-3, 77-8-14 or 77-8-22 NMSA 1978 or 
rules adopted pursuant to any of those sections is guilty of a misdemeanor for each head and, upon 
conviction shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: 1941 Comp., § 49-891, enacted by Laws 
1951, ch, 188, § 30; 1953 Comp., § ‘47- 8-30; Laws 1999, 
ch. 282, § 43. 

The 1999 amendment, effective July 1, 1999, rewrote 
the section, which formerly read: "Any person who vio- 


his conviction before any justice of the peace or district 
court in this state, shall be fined.in any sum not less than 
fifty dollars ($50.00) nor more than five hundred dollars 
($500) and in addition thereto may at the discretion of the 


court.trying the case be imprisoned in jail for any period 
lates the provisions of Sections 11, 12, 16, or 26 of this act of time not.to exceed six (6) months." 


or rules and regulations made in pursuance thereof, upon 


77-8-19. Repealed. 


Repeals. — Laws 1993, ch. 248, § 80 repealed 77-8-19 
NMSA 1978, as enacted by Laws 1951, ch. 188, § 31, relat- 
ing to tax levies, effective June 18, 1993. For provisions of 


former section, see the the 1992 NMSA 1978 on NMOne 
Source.com. 


77-8-20. Commuting sheep or goats; fees. 


A, .For the purpose of this section, "commuting sheep or goats" means sheep or goats that are 
transferred from New Mexico to some other state with which New Mexico shares a common bound- 
ary and back again or from some other state that shares a common boundary with,New Mexico, to 
New Mexico and back again: 

(1) during any twelve-month period; 

(2) by one owner; and 

(3) for the purpose of seasonal grazing, breeding, lambing or kidding on lands owned or 
leased. by that owner in the course of his normal operations in each of the two states. 

B., Owners of commuting sheep or goats shall have them inspected for each movement. but 
shall pay the inspection fees for transporting commuting sheep or goats only once in any twelve- 
month period. For subsequent movements in a twelve-month period, the owner shall pay the in- 
spection fees on those sheep or goats over the number involved in the first movement. If the owner 
of commuting sheep or goats transports them for a purpose other than regular commuting they 
shall, at that time, lose their special character of commuting sheep or goats and be subject to the 
fees normally required by law. 


History: 1953 Comp., § 47-8-41, enacted by Laws 
1963, ch. 129, § 6; 1999, ch. 282, § 44; 2001, ch. 38, § 1. 

The 2001 amendment, effective July 1, 2001, rewrote 
Subsection B, which formerly read "Owners of commuting 


sheep or goats shall have them inspected for each move- 
ment and shall pay the inspection fees for the sheep or 
goats normally required by law." 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


77-8-21. SHEEP AND GOATS 77-8A-1 


The 1999 amendment, effective July 1, 1999, inserted movement in any twelve-month; period, the owner. shall 
“or goats" throughout the section; in Subsection A, deleted pay the inspection fees on any sheep over the number in- 
the former Paragraph (1) and (2) designations, redesig- _,volved in the first movement, If at any time the owner of 
nated former Paragraphs (3) to (5) as Paragraphs (1) to commuting sheep transports them for any purpose other 
(3), and in Paragraph (3), inserted "or kidding"; and in than their regular commuting, they shall at that time lose 
Subsection B, substituted "the sheep or goats normally © their special character of commuting sheep and be subject 
required by law" for "transporting commuting sheep to the fees normally required by law". 


only once in any twelve-month period. For the second 


77-8-21. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed "Y ‘8- provisions of former cake see e the 1998 ‘NMSA 1978 on 
21 NMSA 1978, as enacted by Laws 1968, ch. 129, § 7, NMOneSource.com. 
relating to sheep dipping fees, effective July 1, 1999. For 


77-8-22. Necessity of branding or marking sheep and goats. 


A. A person owning sheep or goats shall have and adopt a brand for them except for registered 
sheep or goats that are properly identified by legible tattoos and whose owner has been issued a 
certificate of brand exemption for his flock by the board. The brand shall be applied by any method 
approved by the board. Each brand shall be recorded in the office of the board. The board may pro- 
vide for the use of a mark in lieu of the owner's brand if the mark is recorded i in conjunction. with 
the brand. 

B. Unbranded or unmarked sheep or goats, except offspring with a branded or marked mother, 
shall be subject to seizure by a peace officer or inspector and shall be handled and disposed of in 
the same manner as is provided for the handling and disposal of estrays. 

C. Sheep or goats that are purchased shall be rebranded or remarked by the new owner with 
his recorded brand or mark within thirty days of the purchase date unless he is given special per- 
mission by the board or the former owner to use the former owner's recorded brand or mark on the 
sheep or goats. 


“History: 1978 Comp., § 77-8-22, enacted by Laws Effective dates. — Laws 1999, ch. 282, $105, made the 

1999, ch. 282, § 45. -act effective July 1, 1999. 
Sheep and Goats 
Sec. Sec, 
77-8A-1. Short title, 77-8A-7. Funding. 
77-8A-2.* Definitions. ~ : 77-8A-8. Assessments. 
77-8A-3. Sheep and goat council created; oerende vacan- 77-8A-9. Refunds. 
cies; ex-officio members. : 77-8A-10. Disposition of Randa 

77-8A-4. Council member qualifications. fs 8A-11. Procurement Code; Personnel Act; exemptions; 


717-8A-5. Officers; meetings; expenses. ty Tort Claims Act. © 
77-8A-6. Duties; powers. { ) 


y 


77-8A-1. Short title. 


This act [77-8A-1 through 77-8A-11 NMSA ‘1978 may be cited as the Ss Mexico Sheep and 
Goat Act". 


History: Laws 1997, ch, 99, § 1 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, § 1 and Laws 
147,§ 1. 1997, ch. 147, § 1 enacted identical new sections of law. 
Both were compiled as.77-8A-1 NMSA 1978. 
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77 -8A-2. Definitions. 


As used in the New Mexico Sheep and Goat Act: 

A. "board" means the New Mexico livestock board; , 

B. "council" means the New Mexico sheep and goat’ council; 

C. "department" means the New Mexico department of agriculture; 

D. "director" means the director of the New Mexico department of agriculture; 

E. "handler" means any producer, processor, distributor or other person engagedel in handling, 
marketing or dealing in sheep or haired goats or their products; and 

F. "producer" means any person engaged in the business of raising, breeding, faedinit or grow- 
ing sheep or haired goats. 


History: Laws 1997, ch. 99, § 2 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, § 2 and Laws 
147, § 2. 1997, ch. 147, § 2 enacted identical new sections of law. 
.. Both were compiled as 77-8A-2 NMSA 1978. ° 


77-8A-3. Sheep and goat council created; election; vacancies; ex-officio 
members. 


A. There is created the "New Mexico sheep and goat council", consisting of seven members. 
Members shall be elected by producers from nominations made to the director by producers or 
producer organizations. 

B. The initial members of the council shall be elected as follows: 

(1) two members for one-year terms; 
(2) two members for two-year terms; and 
(3) three members for three-year terms. 

C. Thereafter, each member shall be elected for a term ending three years. from the date of 
expiration of the term for which his predecessor was elected, except in case of a vacancy, when the 
appointee shall serve the unexpired part of the term of the member whom he replaces. Vacancies 
shall be filled by appointment by the director from nominations made by producers and producer 
organizations. The director shall serve as an ex-officio, nonvoting member of the council. 


History: Laws 1997, ch. 99, § 3 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, § 3 and Laws 
147, § 3. 1997, ch. 147, § 3 enacted identical new sections of law. 
Both were compiled as 77-8A-3 NMSA 1978. 


77-8A-4,. Council member qualifications. 


A. Each member of the council shall have the following qualifications, which shall continue 
during his term of office: 
(1) be actively engaged in steer or Boat production; or 
(2) bein some branch of the sheep or haired goat business and during his entire term re- 
ceive a substantial portion of his income from the sheep or haired goat business. 
B. Members of the council shall be elected according to the following plan: two producers from 
northern New Mexico in areas north of interstate 40, four producers from southern New Mexico in 
areas south of interstate 40 and one handler of sheep or haired goats or their products. 


History: Laws 1997, ch. 99,.§ 4 and Laws 1997, ch. Duplicate laws. ~ Laws 1997, ch. 99, § 4 and Laws 
147, § 4. 1997, ch. 147, § 4 enacted identical new sections of law. 
Both were compiled as 77-8A-4 NMSA 1978. 


77-8A-5. Officers; meetings; expenses. 


The council shall elect annually a chairman, vice chairman and such other officers as it deems 
necessary from among its members. The council shall meet at least once each six months and at 
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such other times as it may be called by the chairman. The council may provide rules for reimburse- 
ment of members' expenses while on official business of the council, but such reimbursement shall 
in no case exceed the provisions of the Per Diem and Mileage’ Act [10-8-1 through 10-8-8 NMSA 
1978]. Council members shall receive no other compensation, perquisite or allowance. 


History: Laws 1997, ch. 99, § 5 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, § 5 and Laws 
147, § 5. 1997, ch. 147, § 5 enacted identical new sections of law, 
Both were compiled as 77-8A-5 NMSA 1978. 


77-8A-6. Duties; powers. 


A. . The council shall: ; 

(1) conduct marketing programs, including promotion, eiiehing, and research, promoting 
sheep and haired goat products; 

(2) submit to the director a detailed annual budget for the council on a fiscal-year basis 
and provide a copy of the budget upon request to any person who has paid an assessment or made 
a contribution under the New Mexico Sheep and Goat Act; 

(3) bond officers and employees of the council who receive and disburse council funds; 

(4) keep detailed and accurate records for all receipts and disbursements, have those re- 
cords audited annually and keep the audit available for inspection in the council office; 

(5) establish procedures for the adoption of regulations that will provide for input’ from 
producers; 

(6) determine and publish each year the assessment rates to be collected tie the board; and 

(7)° employ staff not to exceed three persons. 

B. The council may: ' 

(1) contract for scientific research to discover and improve the commercial value of sheep 
and haired goats and products thereof; 

(2) disseminate information showing the value of sheep and haired goats and products for 
any purpose for which they may be found useful and profitable; 

(3) fund programs to enhance the efficiencies of sheep and haired goat production; 

(4) make grants to research agencies for financing studies or for the purchase or acqui- 
sition of facilities necessary to carry out the purposes of the council as authorized by the New 
Mexico Sheep and Goat Act; 

(5) cooperate with any local, state or national organizations or agencies, whether created 
by law or voluntary, engaged in work or activities similar to that of the council, and enter into con- 
tracts with those organizations or agencies and expend funds i in connection therewith for carrying 
on joint programs; 

(6) study federal and state legislation with respect to tariffs, duties, reciprocal trade agree- 
ments, import quotas and other matters concerning the effect on the sheep and haired goat in- 
dustry and represent and protect the interests of the industry with respect to any legislation or © 
proposed legislation or executive action that may affect that industry; 

(7) enter into contracts that it deems appropriate to the carrying out of se purposes of the 
council as authorized by the New Mexico Sheep and Goat Act; 

(8) sue and be sued as a council without individual liability for acts of the council within 
the scope of the powers.conferred upon it by the New Mexico Sheep and Goat Act; 

(9) appoint subordinate officers-and employees of the council and prescribe their duties 
and fix their compensation; 

(10) adopt regulations for the exercise of its powers and duties. A copy of all council regu- 
lations shall be filed with the department; and 

(11) cooperate with other state councils or agencies in the collection of assessments. 


History: Laws 1997, ch. 99, § 6 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, § 6 and Laws 
147, § 6. 1997, ch. 147, § 6 enacted identical new sections of law. 
Both were compiled as 77-8A-6 NMSA 1978. 
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77-8A-7. Funding. 


In order to accomplish the purposes of the New. Mexico Sheep and Goat Act, the council is em- 
powered to: 

A. receive any funds that may be returned to thd New Mexico eee ad: haired goat fvipes 
as its share of assessments collected by a national;sheep promotion research and information 
board or any similar entity; ; 

B. accept grants, donations, contributions or gifts from any source for expenditure for any pur- 
pose consistent with the powers and duties conferred on the council; and 

C. receive any other funds that may be authorized by law. 


History: Laws 1997, ch. 99, § 7 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, § 7 and Laws 
147, § 7. { 1997, ch. 147,.§ 7 enacted identical new sections of law. 
Both were compiled as 77-8A-7, NMSA 1978. 


77-8A-8. Assessments. ci | 


There is levied. and imposed upon.all sheep and haired goats involved in a transfer of ownership 
in the state an assessment to be called the "council assessment". The council assessment is to be 
fixed by the council at arate not, more than seventy-five cents ($.75) per head. The board shall col- 
lect this council assessment at the same time: and in the same manner as the fee charged for the 
state inspection required upon the movement of those sheep and haired goats. The board.shall not 
deliver the certificate of inspection or permit.the.sheep or haired goats to move until all fees have 
been paid. The proceeds of the council assessment shall. be remitted by the board to.the council 
at the end of each month along with information that will allow the council to make necessary 
refunds. At the request of the board, the council shall reimburse the board for the reasonable and 
necessary expenses incurred for such collections and information not to exceed-four percent of col- 
lections on those sheep and haired goats involved in a transfer of ownership. 


ori Laws 1997, ch. 99, §.8,and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99,:§ 8 and Laws 
147,88 1997, ch. 147, § 8 enacted identical new sections of law. 
Both were compiled as 77-8A-8 NMSA 1978. 


77-8A-9. Refunds. 


Any person who has paid a council assessment is entitled to a refund of the amount paid by 
making written application for the refund to the council. The application form shall be returned 
within thirty days after the inspection was made giving rise to the council assessment and shall 
contain enough detail to enable the council to find the record of payment. Refunds shall be made 
within thirty days of the date of the application unless the proceeds and the Necessary information 
have not been received by the council, in which case the refund shall be made within fifteen days 
after receipt of the proceeds and necessary information. The form shall be provided by the board 
at the time of inspection. 


History: Laws 1997, ch. 99, § 9 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, 8 9 ard Laws 
147, § 9. 1997, ch. 147, § 9 enacted identical new ‘sections of law. 
a) Both were compiled as 77-8A-9 NMSA 1978. 


77-8A-10. Disposition of funds. 


A. All funds received by the council shall be received and disbursed directly ey the eigen: 
Such funds shall be audited in accordance with the provisions of the Audit Act [12-6-1 through 12- 
6-14 NMSA 1978]. The council is not required to submit vouchers, purchase orders or contracts to 
the department of finance and administration as otherwise required by Section 6-5-3 NMSA 1978. 

B. The council shall issue warrants against funds of the council in payment of its lawful obliga- 
tions. The council shall provide its own warrants, purchase orders and contract forms as well as 
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other supplies and equipment. All warrants shall be signed by a council member and one other 
person designated by the council. 

C. The council shall designate banks where its funds are to be ERROR LSC, PRNAHES such banks 
have been qualified as depository banks for state funds. 


History: Laws 1997, ch. 99, § 10 and Laws 1997, ch. Duplicate laws. — Laws 1997, ch. 99, § 10 and Laws 
147, § 10. 1997, ch. 147, § 10 enacted identical new sections of law. 
Both were compiled as 77-8A-10 NMSA 1978. 


77-8A-11. Procurement Code; Personnel Act; exemptions; Tort Claims 
Act. ; 


The council is exempt from the provisions of the Procurement Code and the Personnel Act. The 
council members and employees shall be subject to the Tort Claims Act [41-4-1 through 41-4-27 
NMSA 1978] and shall be provided all insurance and self-insurance coverage ae by the risk 
management division of the general services department. 


History: pie 1997, ch. 99, § 11 and Laws 1997, ch. Cross references. — For the Procurement Code, see 


147,§ 11. 13-1-28 NMSA 1978 et seq. 
Duplicate laws. — Laws 1997, ch. 99, § 11 and Laws For the Personnel Act, see 10-9-1 NMSA 1978 et seq. 


1997, ch, 147, § 11 enacted identical new sections of law. 
Both were compiled as 77-8A-11 NMSA 1978. 


ARTICLE 9° 
Brands, Ownership, Transportation and Sale of Animals 
Sec. Sec. 
77-9-1. Repealed. 77-9-36, 77-9-37. Repealed. 
77-9-1.1. Repealed. 77-9-38. Inspection fees; lien; record. 
77-9-2. Earmarks; cutting; penalty. 77-9-39. Repealed. 
77-9-3. Necessity of brand; rebranding ee cucek! excep- 77-9-40. Exporting of livestock without brand of shipper 
tions, « ; or bill of sale; inspection; definition of es- 
77-9-4. Penalty for failure to brand or pehaand: certain trays. 
sales prohibited. 77-9-41. Transportation of horses, mules, asses, cattle, 
77-9-5. Brands of livestock; recording; evidence of owner- sheep or goats or carcasses thereof: inspec- 
ship, , ; tion certificate. 
77-9-6 to 77-9-20. Repealed and Reconipiled. 77-9-42. Transportation permits for horses, mules and 
77-9-21, Bills of sale; necessity and presumptions; defini- asses; brand and health certificate good for 
? tion of livestock. length of time of ownership. 
77-9-22. Bills of sale; requirements; evidence of larceny. 77-9-43. Notice of transport; inspection date and place. 
77-9-23. Bill.of sale of livestock; duty to exhibit; violation; 77-9-44. Hides and pelts; exhibiting, tagging and mark- 
penalty. ing. 
77-9-24. Failure to exhibit; knowledge, intent, purpose 77-9-45. Ownership; possession; transportation; seizure; 
; and motive to be Saha oo : disposition of livestock; refusal of certifi- 
77-9-25. Repealed. » cate. 
77-9-26. Sale by person not Prand owner; bill of sale. 77-9-46., Officers may stop vehicles; failure to have cer- 
77-9-27. Violation; penalty. — ; tificate; arrest and seizure. 
77-9-28. Importation of livestock; permit required; pen-. | 77-9-47, 77-9-48. Repealed. 
alty. 77-9-49. Penalty. 
77-9-29. Inspection rules. 77-9-50. Repealed, 
77-9-30. Exported livestock; inspection of brands and ear iu 9- 51. Suspected transportation of stolen livestock; 
marks; record. EPS » search of vehicles; requiring ae of own- 
77-9-31. Export livestock to be inspected; ncaditiiee ership; arrest; seizure. : 
77-9-32. Inspection of livestock for export; application; 77-9-52, 77-9-53. Repealed. 
place; payment fordelay. ~ 77-9-54. Transportation of hides. 
77-9-33. Inspection of exported livestock; report; inspec- ‘77-9-55. Inspection of hides; butchers; offenses; penalty. 
tion of slaughterhouses; penalty. 77-9-56. Hide purchases; bill of sale; contents; penalty., 
77-9-34. Repealed. 77-9-57.. Magistrate jurisdiction. 
77-9-35. Offense by inspectors; penalty. 77-9-58 to 77-9-63. Recompiled and Repealed. 
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77-9-1.. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-9-1 
NMSA 1978, as enacted by Laws 1884, ch. 47, § 1, relat- 
ing to branding and marking of cattle and sheep, effective 


77-9-1.1. Repealed. 


Repeals. — Laws 2015, ch. 22, § 3 mareaiod 77-9-1.1 
NMSA 1978, as enacted by Laws 1999, ch. 282, § 46, relat- 
ing to the definition of "livestock", effective June 19,2015. 


July 1, 1999. For provisions of former section, see the 1998 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 77-9-4 NMSA 1978. 


For provisions of former section, see the 2014 NMSA 1978 
on NMOneSource.com. 


77-9-2. [Earmarks; cutting; penalty. | 


Any person, firm or corporation of this state may adopt and use an earmark, and such earmark 
shall be taken in evidence in connection with owner's recorded brand in all suits at law or in eq- 
uity in which the title to stock is involved. Such earmark shall be made by cutting and shaping 
the ear or ears of the animal so marked, but in no case shall the person so marking the animal cut 
off more than one-half of the ear so marked, neither shall anyone mark by cutting an ear on both 
sides to a point. Any person, firm or corporation who violates this section shall be guilty of a petty 
misdemeanor. 


History: Laws 1884, ch. 47, § 3; C.L. 1884, § 56; C.L. 


1897, § 66; Code 1915, § 116; C.S. 1929, § 4-1402; 1941 . 


Comp., § 49-902; 1953 Comp., § 47-9-2; Laws 1965, ch. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 3A 


4,§1. ~ OJ.8. Animals § 24. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-9-3. Necessity of brand; rebranding required; exceptions. 


A. A person who owns livestock shall have and adopt a brand for them. The brand shall be 
applied with a hot iron on each animal except registered livestock that are properly identified by 
a legible tattoo and whose owner has been issued a certificate of brand exemption for the owner's 
herd by the board. Each brand shall be recorded in the office of the board. 

B. Goats or sheep are-not required to be branded with a hot iron. Goats or sheep may be iden- 
tified by a legible tattoo, paint brand or other device as approved by the board. 

C. Unbranded livestock, except offspring with a branded mother or offspring with a mother 
properly identified.as provided in Subsection G of this section, shall. be subject to seizure by a 
peace officer or livestock inspector and shall be handled and disposed of in the same manner as is 
provided for the handling and disposal of estrays. | 

D,., Livestock that are purchased shall be rebranded by the new owner with the new owner's 
recorded brand within thirty days, except as provided in Section 77-9-4 NMSA 1978. 

E. Subsection A of this section shall not apply to a person owning horses, mules or asses who 
has been issued a transportation permit as provided in Section 77-9-42 NMSA 1978 or who has a 
registration certificate for an animal from a recognized breed association or to-any person owning 
horses, mules or asses that have been identified by a freeze mark or a freeze brand recorded with 
the board. Freeze branding or freeze mark identification requires an iron, first submerged in a 
bath of liquid nitrogen, to be applied on each animal, resulting in’a permanent loss of color i in’ the 
hair or cessation of hair growth where the brand or mark has been applied. . 

F. This section does not apply to bison, swine, poultry, ratites, ostriches,.emus, rheas, camelids 
and farmed cervidae. 

G. This section does not apply to.a person who owns cattle in confinement at a airy or feedlot 
and who has elected to identify the cattle by an alternative means approved by the board for cattle 
held in those facilities. If cattle held in confinement and identified in accordance with this subsection 
are removed from confinement and otherwise held in the state, the provisions of Subsection A of this 
section shall be met prior to removal, unless the cattle are being delivered to an approved auction. 


1274 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


77-9-4 BRANDS, OWNERSHIP, TRANSPORTATION AND SALE OF ANIMALS 77-9-4 


History: Laws 1895, ch. 6, § 1; C.L. 1897, § 106; Code The 1993 amendment, effective June 18, 1993, de- 
1915, § 117; C.S. 1929, § 4-1403; Laws 1941, ch. 40, § leted "New Mexico livestock" preceding "board" in four 
1; 1941 Comp, § 49-9038; Laws 1951, ch. 67, § 1; 1953 places; deleted "neat cattle or" preceding "any cattle" in 
Coitip., § 47-9-3; Laws 1975, ch. 189, § 2; 1985, ch. 60, the first sentence of Subsection A; deleted:"now or may 


§ 1; 1993, ch. 248, § 48; 1999, ch. 282, § 47; 2015, ch. hereafter be" following "as is" in Subsection B; and added 
22, ’g melo "recorded with the board" at the end of the first sentence 
(Cross references. — For the New Mexico livestock of Subsection D. 
board, see 77-2-2 NMSA 1978. The 1985 amendment divided the former first sen- 
The 2015 amendment, effective June 19, 2015, pro- tence in Subsection A into two sentences deleting "said" 
vided that goats and sheep are not’required to be branded, following "animals" at the end of the present first sentence 
but may be identified by other means approved by the and substituting "The brand shall be" for "brand to be" at 
New Mexico livestock board, and added certain animals the beginning of the present second sentence, substituted 
that are exempt from the branding requirements in this "Each brand" for "Each such brand" at the beginning of 
section; in Subsection A, after "exemption for", deleted the last sentence in Subsection A, substituted."Section 77- 
"his" and added "the new owner's"; added Subsection B 9-42 NMSA 1978" for "Section 47-9-38.1 NMSA’ 1958" 
and redesignated the succeeding Subsections accordingly; near the beginning of Subsection D and added the ma- 
in Subsection D, after "that", deleted "is": and added "are", terial following “recognized breed association" near the 
and after "with", deleted "his" and added "the owner's"; in middle of Subsection D. 


Subsection F, after "bison,", added "swine, poultry, ratites, 
ostriches; emus, rheas, camelids and farmed dervidae". ANNOTATIONS 


in Subsection G, after "identify", deleted "his" and added © Owners must adopt mark and brand. — This sec- 


"the" : : 
: ’ 4 tion requires that every person owning animals of the 
The 1999 amendment, effective July 1, 1999, inserted classes enumerated in the section, which are allowed to 


"by a legible tattoo" in the second sentence of Subsection range at large, shall have and adopt a mark and brand for 


A; inserted "or offspring with a mother properly identified such animals. Barnett v. Wedgewood, 1922-NMSC-068, 28 
as provided in Subsection E of this section" and substi- NM. 312. 211 P 601. 

tuted "livestock inspector" for “any duly authorized ‘live- ‘K Gattle brand used in Cbléradlo may be used in 
stock inspector appointed by the board" in Subsection B; this state, if the New Mexico laws are complied with as to 
substituted "except as provided in Section 77-9-44 NMSA recording. 1914 Op. Att'y Gen. No. 14-1181. 

1978" for "of the purchase date unless he is given special Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
permission by the board or by the former owner to use the Jur. 2d Animals § 8. 

recorded brand of the seller appearing on the livestock" 3A C.J.S. Animals 8§ 15 to 17, 22, 25. 


in Subsection C; added "Subsection A of" at the beginning 
of Subsection D; added Subsections E and F; and made 
stylistic changes throughout the section. 


77-9-4. Penalty for failure to brand or rebrand; certain sales prohibited. 


A. All livestock required to. be branded pursuant to the provisions of Section 77-9-3 NMSA 
1978 shall bear the identical and complete brand recorded in the name of the present owner with 
the board or, in the alternative, the livestock shall bear the identical and complete brand of a for- 
mer owner as recorded with the board, in which case, the livestock shall be accompanied by a bill 
of sale from the former owner to the person claiming to be the present owner, which bill of sale 
meets the requirements of Section 77-9-22 NMSA 1978. 

B. The bill of sale shall contain a written. statement by the former owner granting permission 
to the present owner to use the recorded brand appearing on the livestock, listed in the bill of sale 
and filed with the board; otherwise the livestock shall be rebranded within thirty days from the 
date of purchase. 

C. A person shall not sell, buy or receive any livestock in the state unless the livestock is 
branded or has other means of identification acceptable to the board except livestock directly im- 
ported from another state. Except as provided in Section 77-9-16 NMSA 1978, as recompiled [77- 
2-7.9 NMSA 1978], all livestock shall be: branded with a New Mexico brand within thirty days of 
entry into the state. 

D. A person who violates the provisions of either Section 77-9-3 NMSA 1978 or. this section is 
guilty of a misdemeanor and upon conviction shall be sentenced in accordance with Section 31- 
19-1 NMSA 1978 for each head. 


History: 1953 Comp., § 47-9-3.1, enacted by Laws The 1999 amendment, effective July 1, 1999, added 


1961, ch. 4, §:1; 1975, ch. car § 8; 1998, ch. 248, § 44; the last sentence in Subsection C; substituted "misde- 

1999, ch. 282, § 48. meanor and upon conviction shall be sentenced in accor- 

Bracketed material. —- The bracketed material was dance with Section 31-19-1 NMSA 1978 for each head" for 

inserted by the compiler and is not part of the law. . "petty misdemeanor and upon conviction shall be fined 

Former Section 77-9-16 NMSA 1978 was recompiled as not less than fifty dollars ($50.00) nor more than three 

77-2-7.9 NMSA 1978 by Laws 1999, ch. 282,§18. ~ hundred dollars ($300) upon conviction for each offense" 
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77-9-5 


in Subsection D; and made stylistic changes throughout 
the section. 

The: 1993 amendment; effective June 18, 1993, de- 
leted "New Mexico livestock" preceding ' 'board" in three 
places; substituted "77-9-3 NMSA 1978" and "77-9-22 
NMSA 1978" for "47-9-3. NMSA 1953" and "47-9-19.1 
NMSA 19538" in Subsection A; substituted "owner to use" 
for "owner to sue" and inserted "and filed with the board" 
in Subsection B; and, in Subsection D, substituted "77-9-3 
NMSA 1978" for "47-9-3 NMSA 19538", inserted "is guilty 
of a petty misdemeanor and upon conviction", and added 
"for each offense" at the end of the subsection. 


ANIMALS AND LIVESTOCK 


77-9-20 


ANN OTATION' S 


Penalty provided in this section is not penalty for 
identical act prohibited by Section 30-18-3 NMSA 
1978; this section applies to branding requirements gen- 
erally while Section 30-18-38 NMSA 1978 applies specifi- 
cally to the use of an unrecorded brand. State.v. Vickery, 
1973-NMCA-091, 85 N.M. 389, 512 P.2d 962, cert. sented 
85 N.M. 380, 512 P.2d 953. 

Am. Jur. 2d, A.L.R. and C.J.S. references. 3A 
C.J.S. Animals § 23, 


77-9-5. Brands of livestock; recording; evidence of ownership. 


No brands of livestock except those recorded pursuant to the provisions of The Livestock Code 
[Chapter 77, Articles 2 through 18 NMSA 1978] and are peeled shall be recognized in law as 
evidence of ownership of the livestock upon which the brand is used unless the owner has other 
means of identification, including freeze brands and freeze mark identification, that is recognized 
as evidence of ownership for horses, mules or asses. 


History: Laws 1895, ch. 6, § 2; C.L. 1897, § 107; Code 
1915, § 118; C.S. 1929, § 4-1404; 1941 Comp., § 49-904; 
1953 Comp., § 47-9-4; Laws 1975, ch. 50, § 1; 1985, ch. 
60, § 2; 1999, ch. 282, § 49. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "The Livestock Code" for "this article", deleted "and 
fully healed" following "are peeled", and made stylistic 
changes throughout the section, 

The 1985 amendment added "including freeze brands 
and freeze mark identification, which shall be recognized 
as evidence of ownership for horses, mules or asses." 


ANNOTATIONS 


Proof of recorded brand is sufficient to establish 
prima facie ownership of all animals bearing such 
brand. Gale & Farr v, Salas, 1901-NMSC-024, 11 N.M, 
211, 66 P. 520; Chavez v. Territory, 1892-NMSC-014, 6 
N.M. 455,'30 P, 903; Pryor v. Portsmoitith Cattle Co., Lid., 
1891-NMSC-018, 6 N.M. 44, 27 P. 327. 

It is only necessary to introduce certified copy of 
the recorded brand in evidence, where evidence of own- 
ership depends upon the brand on the animal. State v. 


Analla, 1913-NMSC-0738, 18 N.M, 294, 136 P. 600; Gale & 
Farr v. Salas, 1901-NMSC-024, 11 N.M. 211,.66,P..520. 
Proving ownership without recorded brand. — 
In a prosecution for larceny of livestock, testimony. as 
to certain brands on the cattle, without proof that the 
brands. have been recorded, was admissible to establish 
the identity of the cattle. State v. Curry, 1921-NMSC-047,, 
27,N.M, 205, 199 P. 367; State v. Crosby, 1917-NMSC-040, 
23 N.M. 461,169 P. 308; Territory v. Harrington, 
1912-NMSC-006, 17 N.M. 62,.121 P. 618; Territory v, 
Valles, 1909-NMSC-026; 15 N.M,.228, 103 P. 984; Territory 
v. Meredith, 1907-NMSC-031, 14 N.M. 288, 91 P. 731; Gale 
& Farr v. Salas, 1901-NMSC-024, 11 N.M. 211, 66 P. 520. 
Legal brand needed if sole proof. — Where a, per- 
son depends solely upon 4 brand found upon an animal to 
establish title thereto, it must appear that he has a legal 
brand, and'that fact must be established in the legal way. 
Territory v. Smith, 1904-NMSG-017, 12.N.M. 229, 78 P. 42; 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 8 et seq. 
8A C.J.S. Animals 8§ 18 to 20. 


77-9-6 to 77-9-20. Repealed and Recompiled: 


Compiler's notes. — Laws 1999, ch, 282,.§ 104 re- 
pealed 77-9-6 NMSA 1978, as enacted by Laws 1975, 
ch. 50, § 2, relating to certified copies of brands, effective 
July 1, 1999. For provisions of former section, see the’ 1998 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 77-9-5 NMSA 1978. 

Laws 1999, ch. 282, § 103 recompiled 77- 9-7 NMSA 
1978, relating to change in ownership of brands and. fees 
for transfer, as 77-2-7.1 NMSA 1978, effective July 1, 1999. 

Laws 1999, ch. 282, § 11 recompiled and amended 77- 
9-8 NMSA 1978, relating to registration of brands and 


recording ‘of brands, as _77-2-7, 5 NMSA 1978, effective 
July 1, 1999. 

Laws 1999, ch. 282, § 104 repealed 77-9-12 NMSA 1978, 
as amended by ‘Laws |1993; ch. 248, § 47, requiring that 
certified brands be recorded by county ..clerks, effective 
July 1, 1999. For provisions of former section, see the 1998 
NMSA 1978 on NMOneSource.com. For present compa- 


_rable provisions, see 77-9-5 NMSA 1978. 


marks of livestock, as 77-2-7.2. NMSA 1978, effective _ 


July 1, 1999. 

Laws 1999, ch. 282, § 12 recompiled and amended 77- 
9-9 NMSA 1978, relating to brand books, as 77-2-7.3 
NMSA 1978; effective July 1, 1999. 

Laws 1999, ch. 282, § 13 recompiled and amended 77- 
9-10 NMSA 1978, relating to recording brands before use, 
recording fees, and conflicting brands, as)'77-2-7.4 NMSA 
1978, effective July:1, 1999, 

Laws 1999, ch. 282, § 14 recompiled and amended 77- 


9-11 NMSA 1978, relating to disposition of fees for the’ 
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Laws 1999, ch. 282, § 15 recompiled and amended 77-9- 
13 NMSA 1978, relating to brand book, as 77-2-7. 6 NMSA 
1978, effective July 1, 1999. 

Laws 1999, ch. 282, § 16 recompiled and caiboded 77- 
9-14 NMSA 1978, relating to more than one brand being 
unlawful, exceptions and penalty, as 77-2-7.7 NMSA 1978, 
effective July 1; 1999. 

Laws 1999; ch. 282, § 17 recompiled and amended 77- 
9-15 NMSA; 1978, relating brands of fhindra, as. 77-2-7.8 
NMSA 1978, effective July 1, 1999. 

Laws 1999, ch. 282, § 18 recompiled and Schobel 77- 
9-16 NMSA 1978; relating to filing of facsimile, designa- 
tion of brands, holding brand renewal and fee, branding 
increase, offenses and penalty, as 77-2-7.9 NMSA 1978, 
effective July 1, 1999. 
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77-9-21 BRANDS, OWNERSHIP, TRANSPORTATION AND SALE OF ANIMALS 77-9-22 


Laws 1999, ch, 282, § 104 repealed 77-9-17 NMSA 1978, . Laws 1999, ch. 282, § 103 recompiled 77-9-19 NMSA 
as enacted by Laws 1912, ch. 55, § 3, relating to recording 1978, relating to brand, priority of right to, as 77-2-7.11 
of improper brands, effective July 1, 1999. For provisions NMSA 1978, effective July 1, 1999. 
of former section, see the 1998 NMSA 1978 on NMOne Laws 1999, ch. 282, § 19 recompiled and amended 77-9- 
Source.com. 20 NMSA 1978, relating to rerecording of brands, notice, 

Laws 1999, ch, 289, § 103 réthanpiled T1- 9-18 NMSA publication and fees, as 77-2-7.12 NMSA 1978, effective 
1978, relating to brands, board may reject, as 77-2-7,10 July 1,.1999. 


NMSA 1978, effective uy 1, 1999. 


i 


77-9-21. Bills of sale; necessity and presumptions; definition of 
livestock. 


A. No person shall buy, receive, sell, dispose of or have in his possession any livestock in this 
state unless the person selling or disposing of such livestock gives and the person buying or receiv- 
ing such livestock takes a written bill of sale giving the number, kind, marks and brand of each 
animal sold which meets the requirements of Section 77-9-22 NMSA 1978. : 

B. The possession of livestock without having a written bill of sale meeting the requirements 
of Section 77-9-22 NMSA 1978 is prima facie evidence of illegal possession against any person 
charged with theft, unlawful possession, handling, driving or killing any livestock. 


History: 1953 Comp., § 47-9-19, enacted by Laws The 1993 amendment, effective June 18, 1993, substi- 


1971, ch. 196, § 1; 1993, ch. 248, § 55. tuted "Section 77-9-22 NMSA 1978" for "Section 47-9-19.1 

Repeals and reenactments. — Laws 1971, ch. 196, § NMSA 1953" in Subsections A and B; deleted former Sub- 
1, repealed 47-9-19, 1953 Comp., relating to sales of ani- section C defining "livestock"; and made minor stylistic 
mals, bills of sale and prima facie evidence where person changes. 


charged with theft, and enacted the above section. 
Cross references. — For larceny of animals, see 30- 
16-1 NMSA 1978, 


77-9-22. ‘Bills of sale; requirements; evidence of Lately: 


A. Aduly executed bill oi sale is an instrument in writing ” which the owner or his authorized 
agent transfers to the buyer the title to livestock described in the bill of sale and guarantees to 
defend the title against all lawful claims. It shall fully describe in detail the livestock, and such 
description shall include marks, brands and all other identification. 

B. The bill of sale shall be executed the day of the transaction. 

C. A purchase sheet properly executed by a licensed livestock auction market constitutes a 
valid bill of sale. 

D. A registration certificate issued by a recognized pure- Lagéa association, properly identifying 
the animal and properly acknowledged by the secretary of the association, may be used as proof of 
ownership. 

E. An inspection certificate executed as a bill of sale and certified by an. inspector may be used 
as proof of ownership. 

F. The possession by any person of livestock having a brand not his recorded brand unless he 
has a bill of sale or authority in writing to possess or sell the livestock shall be take [taken] as 
prima facie evidence that he committed larceny of the livestock except in instances where stray or 
injured animals are inadvertently impounded and shall be sufficient for his conviction of larceny 
unless the evidence shows his innocence. 


History: 1953 Comp., § 47-9-19.1, enacted by Laws described animals takes place. The witnesses shall sign 


1971, ch. 196, § 2; 1999, ch. 282, § 50. their names and indicate their post-office addresses on 

Bracketed material. — The bracketed material was the bill of sale"; substituted the language of Subsection 
inserted by the compiler and is not part of the law. C, which formerly read "In lieu of the signatures of two 

Cross references. — For animals transferred without witnesses, the bill of sale may be acknowledged by a no- 
bill of sale as estrays, see 77-9-40 NMSA 1978. tary public or other officer authorized to take acknowledg- 

The 1999 amendment, effective July 1, 1999, deleted ments, or may be witnessed and certified by an inspector 
the first two sentences of Subsection’B, which read "The of the livestock board"; substituted "an inspector may be 
seller shall sign his name to and write in the bill of sale used" for "a duly authorized livestock inspector of the New 
his social security or driver's license number and his post- Mexico livestock board may be used" in Subsection E; and 
office address in the presence of two witnesses who are added Subsection F. 


legal residents of the county where the transfer of the 
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77-9-23 e.TAN ~ ANIMALS AND LIVESTOCK | 77-9-26 


77-9-23. Bill of sale of livestock; duty to exhibit; violation; penalty. 


A. A person who has purchased or received or ad in his possession any livestock either for 
himself or, another shall exhibit the bill of sale for the livestock at the reasonable request of an 
inspector or other peace officer. A person who fails to produce the bill of sale required in Sec- 
tion 77-9-21 NMSA 1978 or who is unable to exhibit other written evidence of ownership or legal 
possession is guilty of a misdemeanor and shall be sentenced in accordance with the provisions of 
Section 31-19-1 NMSA 1978, _. n 

B. A person who has purchased or received or has in his possession any eaetiek either for 
himself or another and who cannot produce proof of ownership as required by Subsection A of 
this section shall have the livestock impounded. If sufficient proof,of ownership has not been es- 
tablished to the satisfaction of the board within fifteen days of the impoundment, the impounded 
livestock will be.handled and. disposed of in the same manner as paraded for the handling and 
disposal of estrays. 


History: Laws 1884, ch. 47, § 18; C.L, 1884, § 66; C.L... The 1999 amendment, effective July 1, 1999, in the 
1897, § 77; Code 1915, § 44; C.S, 1929, § 4-318; 1941 last sentence of Subsection A, updated a statutory refer- 
Comp., § 49-921; 1953 Comp, § 47-9-20; Laws 1968, ence, and added "and shall be sentenced in accordance 
ch. 252, § 1; 1971, ch. 196, § a 1975, ch. 139, § 5; 1999, with the provisions of Section 31-19-1 NMSA 1978" at the 


ch, 282, § 51. nai end; and made stylistic changes throughout the section. 


77-9-24, [Failure to exhibit; knowledge, intent, purpose and motive to 
be presumed. ] 


The provisions of the last two sections shall be liberally construed in favor of the people, and in 
order to convict of any offense made punishable in said sections it shall not be necessary for the 
prosecution to prove knowledge, intent, purpose or motive.on the part of the accused, but such 
knowledge, intent, purpose and motive may be presumed when the wrongful act of the accused 
has been shown, and shall justify a conviction, unless the testimony 4 in the case shall pela tid 
show the good faith and innocent purpose of the accused. ) 


History: Laws 1884, ch. 47, § 14; C.L. 1884, § 67; C.L. wis 1884, ch. 47, § 13; and Laws 1895, chi 6, § 15; for the 


1897, § 78; Code 1915, § 45; C.S. 1929, § 4-819; 1941 words "last three sections," referring to Laws 1884, ch, 47, 
Comp., § 49-922; 1953 Comp., § 47-9-21, §§ 11 to 13. Laws 1884, ch. 47, § 13, compiled as 77-9-23 

Bracketed material. — The bracketed material was NMSA 1978, is the only one of these sections presenuly 
inserted by the compiler and is not part of the law. se 


Compiler's notes. — The compilers of the 1915 Code 
substituted the words "last two sections," referring to 


77-9-25. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-9-25 provisions of former section, see the 1998 NMSA 1978 « on 
NMSA 1978, as enacted by Laws 1895, ch. 6, § 19, relat- NMOneSource.com. 
ing to sale by range delivery, effective July 1, 1999. For 


77-9-26. Sale by person not brand owner; bill of sale. 


v 


A person in this state who sells, transfers or delivers to another person in this state any live- 
stock that is not branded or marked with the brand or mark of the person selling, transferring or 
delivering the. livestock shall deliver to the person buying or receiving the livestock a bill of sale 
showing from whom the livestock was received as provided in Section 77-9-22 NMSA 1978. 


History: Laws 1921, ch. 159, $1; C.S. 1929, § 4-321; whom" for "a bill of sale duly acknowledged. ‘The bilk of 


1941 Comp., § 49-924; 1953 Comp., § 47-9-23; Laws sale shall contain a.full description of the animal sold, 

1993, ch. 248, § 57; 1999, ch, 282, § 52.. transferred or delivered, giving the brands and marks on 

The 1999 amendment, effective July 1, 1999, substi- the animal and showing, from whom the animal was re- 

tuted the language beginning "a bill of sale showing from ceived together with the post office address of the person, 
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77-9-27 BRANDS, OWNERSHIP, TRANSPORTATION AND SALE OF ANIMALS 77-9-28 


firm or corporation from whom the animal was received The 1993 amendment, effective June 18, 1993, added 
or obtained", and made stylistic changes throughout the the current catchline; deleted "neat" preceding "cattle" in 
section, the first sentence; and made minor stylistic changes. 


77-9-27. Violation: Sdiaoy’ jin 


A person who violates the provisions of Saction 77-9- 26 NMSA 1978 is guilty of a misdemeanor 
and upon conviction shall be sentenced in accordance yet the provisions of Section 31-19-1 NMSA 
1978 for each head i in pte ii r\ 


History: Laws 1921, ch. 159, § 2; C.S, 1929, § 4-322; imprisonment not less than thirty days ‘nor.more than six 


1941 Comp., § 49-925; 1953 Comp., § 47-9 “24s Laws months or by both such fine and imprisonment in the dis- 

1993, ch. 248, § 58; 1999, ch. 282, § 53. cretion of the court", and made a stylistic change at the 
The 1999 amendment, effective July 1, 1999, sub- beginning of the section, 

stituted "sentenced in accordance with the provisions of The 1998 amendment, effective June 18, 1993, added 

Section 31-19-1 NMSA 1978 for each head in offense" for the current catchline; substituted "Section 17- 9-26 ‘NMSA 

"fined in a sum not less than twenty-five dollars ($25) 1978 is" for "the preceding Section shall be deemed"; and 

and ‘not more than five hundred dollars ($500) or by made minor stylistic changes. 


77-9-28. Importation of livestock; permit required; penalty. 


A. A person who brings livestock into this state by any manner or causing them to be brought 
in shall, before doing so, obtain a permit from the board or its authorized representative. The per- 
mit shall contain a list of all the requirements of the boardito be complied with before the livestock 
can be brought. into,the state and shall also stipulate any requirements of further tests of the 
livestock for disease after the livestock are within the state if required by the board. The permit 
shall accompany, the livestock at.the time they enter the state, and the requirements set forth in 
the permit as to tests for diseases or otherwise shall be complied with in every particular before 
the livestock are permitted to enter. The owner or his agent shall make application to the proper 
inspector to inspect the imported livestock. The imported livestock shall not be commingled or re- 
leased to pasture without inspection, except as authorized by the inspector. 

B. No prior permits are required for livestock transported directly to international import re- 
ceiving facilities that,are inspected for health of livestock contained in the facilities by the United 
States department of agriculture or other agency of the United States. Livestock entering at these 
facilities from a foreign country shall be inspected by an inspector. 

C. A person who violates the provisions of this section is guilty of a misdemeanor and upon 
conviction shall be punished in accordance with the provisions of Section 31-19-1 NMSA 1978 for 
each head in offense. | 


History: 1941 Comp., § 49-955, enacted by Laws "board" for "cattle sanitary. board of New Mexico" in the 
1948, ch. 11, § 1; 1951, ch. 43, § 1; 1953 Comp., § 47- ‘first sentence of Subsection A; substituted "the livestock 
9-25; Laws 1963, ch. 252, § 2; 1993, ch. 248, § 59; 1999, for disease as set forth in this section" for "breeding cat- 
ch, 282, § 54. ; * tle only for tuberculosis or Bang's disease or both" in the 

The 1999 amendment, effective July 1, 1999;.in Sub- second sentence of Subsection A; deleted "cattle sanitary" 
section A, deleted "in writing or by wire" preceding "from preceding "board" at the end of the second sentence in 
the board" in the first sentence, deleted "as set forth in Subsection A; and made a minor stylistic change. 
this section" preceding "after the livestock" in the second 
sentence, deleted "contagious" preceding "diseases" in the ANNOTATIONS 
third sentence, and added the last two sentences; in Sub- , . . Permit does not preclude inspection of imported 
section B, inserted "prior" following "No" and substituted - animals, — A permit to,import animals under this sec- 

"international import receiving facilities that" for "sales {fan «does not preclude the cattle sanitary board (New 
rings or yards which" in the first sentence, and added Mexico livestock board) or sheep sanitary board (New 
the last, sentence; in Subsection C, substituted the lan- Mexico livestock board) from performing such inspection 
guage beginning “upon conviction shall be punished" for duties required of them under 77-9-41 NMSA 1978 as 


"shall be punished by a fine of not less than fifteen dollars d the public interest. 1953-54 O 
($15.00) nor more than one hundred dollars ($100)" at the eae ede a reer 3A a pugis anteree ai 


end of the section; and made stylistic changes throughout Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am. 
the section. Jur, 2d A Is § 52. 
The 1998 amendment, effective June 18, 1993, in- "aa eee §§:53, 74. 


serted "buffalo" and substituted "swine" for "hogs" and 
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7 7-9-29. Inspection rules. 


In the exercise of the powers and performance of the duties pavaeee and prescribed by Sec- 
tions 77-9-30 through 77-9-36 NMSA 1978 [repealed], the board shall make all necessary rules 
respecting the inspection of livestock intended for shipment or to be driven from a district or 


beyond the limits of this state and also Pee DaGhnes the inspection of hides and slaughterhouses in 


this state. 


History: Laws 1891, ch. 34, § 2; C.L. 1897, § 208; 


Code 1915, § 148; C.S. 1929, § 4-1429; 1941 Comp., § 
49-926; 1953 Comp., § 47-9-26; Laws 1993, ch. 248, § 
60; 1999, ch. 282, § 55. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of thelaw. — 

Section 77-9-36 NMSA 1978, referred to in this section, 
was repealed by Laws 1999, ch, 282, § 104. 

Cross references. — For inspection of slaughter- 
houses, see 77-9-33 NMSA 1978. 

For inspection of hides, see 77-9-54 NMSA 1978, 


i 


The 1999 amendment, effective July 1, 1999, deleted 
"and regulations" following "rules" in the section heading 
and within the section text, inserted "from a district or", 
deleted "and for the government. of,all employees of the 
board" at the end of the section, and made a minor stylis- 
tic change. 

The 1998 amendment, effective June 18, 1993, added 
the. present catchline; substituted "Sections 77-9-30 
through 77-9-36 NMSA 1978, the board" for "Sections 144 
to 150, the said sanitary board"; substituted "employees 
of the board" for "employees of said sanitary board"; and 
made a minor stylistic change. 


77-9-30. Exported livectncle inspection of peande onde ear ad te 


record. 


The board shall cause the brands and ear marks upon livestock shipped or driven from a district 
or out of this state to be inspected and a true and correct record of the result of such inspections to 
be kept in the office of the director for three years. The record shall set forth the date of the inspec- 
tion; the place where and the person by whom made; the name and current address of the owner, 
shipper or claimant of the livestock inspected or the names and current addresses of all persons 
in-charge of the livestock at the time of the inspection; the destination of the livestock; a list of 
all brands and ear marks upon the livestock inspected; and the tina and classification of the 


livestock. 


History: Laws 1891, ch. 34, § 3; C.L. 1897, § 209; 
Code 1915, § 144; C.S. 1929, § 4-1480; 1941 Comp., § 
49-927; 1953 Comp., § 47-9-27; Laws 1993, ch. 248, § 
61; 1999, ch. 282, § 56. 

The 1999 amendment, effective July 1, 1999, in- 
serted "from a district or" and "for three years" in the 
first sentence; substituted "current address" and "current 


addresses" for "post office addresses" in the second sen- 
tence; and made stylistic changes throughout the section. 

The 1993 amendment, effective June 18, 1993, added 
the current catchline; in the first sentence, deleted "sani- 
tary" preceding "board" and substituted "director of the 
board" for "secretary of said sanitary board" at the end; 
and made minor stylistic changes. 


77-9-31. Export livestock to be inspected; penalties. — acne 


A. A person shipping or driving or receiving for shipment or driving any livestock from a dis- 
trict or out of this state shall hold the livestock for inspection as provided by law; and it is unlawful 
for any person to ship, drive or in any manner remove beyond the boundaries of the district or this 
state any livestock until they have been inspected except as provided in Section TT- 9-42 NMSA 
1978. 

B. A person who knowingly ships, drives or receives for shipment or driving livestock from one 
district to another without an inspection is guilty of a misdemeanor and upon conviction shall be 
sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 

C.._A person who knowingly ships or drives or receives for shipment or driving livestock out of 
state without an inspection is guilty of a fourth degree felony and upon conviction shall be sen- 
tenced in accordance with the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 1891, ch. 34, § 4; C.L. 1897, § 210; 
Code 1915, § 145; C.S. 1929, § 4-1481; 1941 Comp., § 
49-928; 1953 Comp., § 47-9-28; Laws 1993, ch. 248, § 
62; 1999, ch. 282, § 57. 


Cross references. — For larceny of livestock, see 30- 
16-1 NMSA 1978. 

For notice to inspector of desire to transport, see 77-9-43 
NMSA 1978. 
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The 1999 amendment, effective July 1, 1999, substi- 
tuted "livestock" for "cattle" in the section heading; desig- 
nated the formerly undesignated paragraph as Subsection 
A, which paragraph formerly read: "It is the duty of every 
person shipping or driving any cattle out of this state to 
hold the cattle a inspection as provided by natn and it is 
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unlawful for any person to ship, drive or in any manner 
remove beyond the boundaries of this state any herd or 
band of cattle until they have been inspected", and added 
Subsections B and C. 

The 1993 amendment, effective June 18, 1993, added 
the current catchline and made minor stylistic changes. 


77-9- 32, Tiepeceon of tiveatbek for export; application; place; payment 
for delay. 


A person or his agent having in his charge livestock destined for transportation or to be driven 
beyond the limits of the district or out of this state shall make application to the proper inspector 
to inspect the livestock, stating in the application the time the livestock will be ready for inspec- 
tion. An inspector shall inspect the livestock at a location to be designated by the board, make the 
record and give the certificate required by law to the owner of the livestock; provided that in the 
case of livestock transported.out of this state, the place of inspection shall be at some stockyards 
or other convenient place near the proposed point of shipment of the livestock from the state. If 
the owner or person in charge of the livestock causes any unreasonable delay or loss of time to an 
inspector, the owner or person in charge of the livestock shall pay the expenses and salary of the 


inspector during the delay or loss of time. 


History: Laws 1891, ch. 34, § 6; C.L. 1897, § 212; 
Code 1915, § 146; C.S, 1929, § 4-1432; 1941 Comp., § 
49-929; 1953 Comp., § 47-9-29; Laws 1969, ch. 174, § 1; 
1999, ch. 282, § 58. 

Cross references. — For inspection fees, see 77-9-38 
NMSA 1978. 

For certificate necessary to transport cattle or carcasses 
outside of state, see 77-9-41 NMSA 1978. 

For notice to inspector of desire to transport, see 77-9-43 
NMSA 1978. 

For when certificate should be refused, see 77-9-45 
NMSA 1978. 

The 1999 amendment, effective July 1, 1999, inserted 
"or his agent" and "the district or out of” in the first sen- 
tence, and made stylistic changes throughout the section. 


ANNOTATIONS 


This section applies only to inspection of brands 
and earmarks of cattle destined for transportation by 
rail or driven beyond the limits of this state. 1953-54 Op. 
Att'y Gen. No. 53-5842. 

Board may charge owner or shipper for inspec- 
tor's salary. — The cattle sanitary board (New Mexico 
livestock board), or its duly authorized agent, has the 
power to assess expenses and salary of its inspector 
against any owner or person in charge of cattle being 
shipped or driven without this state who shall cause any 
unreasonable delay or loss of time to such inspector in the 
performance of his duty as brand and earmark inspector 
of such cattle. 1953-54 Op. Att'y Gen, No, 53-5842. 


77-9-33. Inspection of exported livestock; report; inspection of 
slaughterhouses; penalty. 


Every inspector shall be an inspector of brands and ear marks and also an inspector of hides 
and slaughterhouses, and it is the duty of the inspectors to inspect the brands and ear marks of 
all livestock transported or driven from a district or out of this state and to make a sworn report 
to the director of the result of such inspection at least once every thirty days and more often if, in 
the opinion of the board, it is necessary. Every slaughterhouse in this state shall be carefully in- 
spected by the inspectors, and all hides found in slaughterhouses shall be carefully compared with 
the records of the slaughterhouses and a report in writing setting forth the number of livestock 
killed at the slaughterhouse since the last inspection, the names of the persons for whom each of 
the livestock were slaughtered, the brands and marks upon each hide and any»information that 
may be obtained touching the violation by the owner of any slaughterhouse, or any other person, 
of any of the provisions of Sections 77-17-9 and 77-17-10 NMSA 1978. For the purpose of making 
an inspection, an inspector has the right to enter in the day or night any slaughterhouse or other 
place where livestock are killed in this state and to carefully examine the premises and all books 
and records required by law to be kept on the premises and to compare the hides found with the 
records. A person who hinders or obstructs or attempts to hinder or obstruct an inspector in the 
performance of any of the duties required of him by law is guilty of a misdemeanor and on convic- 
tion shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978 for each 
offense. 
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History: Laws 1891, ch. 34, §.7; C.L. 1897, § 213; district or" in the first sentence; substituted "for whom 
Laws 1909, ch. 75, § 4; Code 1915, § 147;.C.S. 1929, § each of the livestock were slaughtered" for "from whom 
4-1433; 1941 Comp., § 49-930; 1953 Comp., § 47-9-30; each of the cattle was bought" in the second sentence; sub- 
Laws 19983, ch. 248, § 63; 1999, ch. 282, § 59; 2001, ch. stituted "sentenced in accordance with the provisions of 
8, § 4; 2001, ch. 341, § 4. Section 31-19-1 NMSA 1978 for each offense" for "fined 

Cross references, — For inspection of hides before in any.sum not exceeding one hundred dollars ($100), at 
shipment, see 77-9-54 NMSA 1978. the discretion of the court trying the case" in the last sen- 

For inspection of records, hides and ears kept by slaugh- tence; and made stylistic changes throughout the section. 
terhouses, see 77-17-10 NMSA 1978. The 1993 amendment, effective June 18, 1993, added 

For inspection of hides and ears of slaughtered cattle —~ the current catchline; inserted the subsectioit ‘designa- 
and sheep, see 77-17-12 NMSA 1978. tions "A" and "B"; deleted "sanitary" preceding "board" 

The 2001 amendment, effective June 15, 2001, substi- throughout the section: substituted "Section 77-2-7 NMSA 
tuted "and 77-17-10 NMSA 1978" for "through 77-17-11 1978" for "Section 77" in the first sentence of Subsection 
NMSA 1978"; and deleted former Subsection B, concern- A; substituted "Sections 77-17-9 through 77-17-11 NMSA 
ing arrest by livestock inspectors and authority to carry ~- 1978" for "Sections 544 to 548" at the end of the second 
arms. sentence of Subsection A; deleted "cattle sanitary" pre- 

Laws 2001, tx 8,34 and Laws 2001, ch. 341, §.4, both » ceeding "board" in the.first sentence and substituted "live- 
effective June 15, 2001, enacted identical amendments (Pape stock" for ' ‘cattle, horses, mules or asses" in the first sen- 
this section. The section was set out as amended by Laws » tence of Subsection B; deleted "provided, that person so 
2001, ch. 341, § 4. See 12-1-8 NMSA 1978. arrested shall be turned over to the local officers as soon 

The 1999. amendment, effective July 1, 1999, inserted as possible and [such] inspectors shall not receive any fees 
"penalty" in the section heading; deleted "employed by or mileage therefor" at the end of Subsection B; and made 
the board under the provisions of Section 77-2-7 NMSA minor stylistic changes. ; 


1978" following "Every inspector", and inserted "from a 


77-9-34. Repealed. 


Repeals. — Laws 1993, ch. 248, § 80 repealed 77-9-34 brand, effective June 18, 1993. For provisions of former 
NMSA 1978, as enacted by Laws, 1891; ch. 34, § 8, relat- section, see the 1992 NMSA 1978 on NMOneSource.com. 
ing to notice of export cattle inspection to the owner of a 


77-9-35. Offense by inspectors; penalty. 


Any inspector employed by the board who knowingly makes any false certificate or who know- 
ingly swears falsely as to the truth of any report made by him to the executive director of the board 
or who accepts any bribe-or compensation for the performance or failure to perform any of the 
duties prescribed by law, except such compensation as may be paid him by the board, shall upon 
conviction thereof be fined in any sum not exceeding one thousand dollars ($1,000) or imprisoned 
in the state penitentiary not exceeding five years at the discretion of the court. 


History: Laws 1891, ch. 34, § 10; C.L. 1897, § 216; : The 1993 amendment, effective June 18, 1993, added 


Code 1915, § 149; C.S. 1929, § 4-1435; 1941 Comp.,, § the current catchline; deleted "sanitary" preceding "board" 
49-932; 1953 Comp., § 47-9-32; Laws 1993, ch. 248, § in three places; substituted "executive director" for "secre- 


64, tary"; and made minor stylistic changes. 


77-9-36, 77-9-37. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-9-36 to exportation of livestock, effective July 1, 1999. For pro- 


and 77-9-37 NMSA 1978,.as enacted by Laws 1891, ch: visions of former sections, see the:1998 NMSA 1978 on 
34, § 13 and Laws 1899, ch. 53, § 1, respectively, relating NMOneSource.com. 


77-9-38. Inspection fees; lien; record. 


Thora shall be a fee for the inspection of livestock to be fixed by. the board not to exceed the 
amount prescribed by law for each inspection request, and the fee shall be a lien upon the livestock. 
of the owner until paid. Each inspector shall keep a complete record of all livestock inspected. by 
him, listing all brands and marks and the names of the shippers, and a copy of the record shall be 
preserved by the board. 


History: Laws 1899, ch, 53, § 2; Code 1915, § 152; § 47- 9. 85; Laws 1959, ch. 249, §. 3; 1973, ch; 234, § 1; 
C.S. 1929, § 4-1488; Laws 1933, ch. 58, § 14; 1941 1981, ch. 357, § 9; 1999, ch. 282, § 60. 
Comp., § 49-935; Laws 1951, ch. 31, § 1; 1953 Comp., 
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The 1999 amendment, effective July 1, 1999, substi- 
tuted "livestock of the owner" for "animals inspected" in 
the first sentence, and made weedbiges changes throughout 
the section. 

The 1981 amendment buleiitautd "the amount pre- 
scribed by law" for "twenty cents ($.20) for the period end- 
ing January 1, 1975 and not to exceed twenty-five cents 
($.25) per head, thereafter with a minimum charge not to 


77-9-39. Repealed. 


Repeals. — Laws 1999, ch, 282, § 104 repealed 77-9-39 
NMSA 1978, as enacted by, relating to penalties for viola- 
tion of inspection and fee requirements, effective July 1, 
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exceed one dollar ($1.00)" and "the" for "such" following 
"and" in the first sentence. 


ANNOTATIONS 


Cattle sanitary board (New Mexico livestock 
board) may charge regular inspection fee on both in- 
trastate and interstate shipments. 1947-48 Op. Att'y Gen. 
No. 47-4979. 


1999. For:provisions of former section, see the 1998 NMSA 
1978 on NMOneSource.com. For present comparable pro- 
visions, see 77-9-31 NMSA 1978. 


77-9-40. Exporting of livestock without brand of a or bill of sale; 
inspection; definition of estrays. 


A. For the purposes of this section, an estray is any livestock being driven or shipped from a 
district or from this state that is not properly identified as required by The Livestock Code [Chap- 
ter 77, Articles 2 through 18 NMSA 1978]; or not accompanied by a duly executed authority in 
writing by the owner of the recorded brand on the livestock authorizing the driving and handling 
of the livestock by the person in possession of the livestock. 

B. If an inspector finds in or with the livestock he is inspecting an estray, he may seize and 
sequestrate the estray and hold and dispose of it in the manner provided by law for the disposition 


of unclaimed livestock by inspectors. 


History: Laws 1895, ch. 6, § 16; C.L. 1897, § 120; * 


Code 1915, § 130; C.S. 1929, § 4-1416; 1941 Comp., § 
49-937; 1953 Comp., § 47-9-37; Laws 1993, ch. 248, § 
66; 1999, ch. 282, § 61. 

Cross references, — For place of inspection, see 11- 9- 
32 NMSA 1978. 

For seizure of livestock or carcasses intended for trans- 
port when without bill of sale or proof of ownership, see 
77-9-45 NMSA 1978. 

For disposition of unclaimed animals, see 77-13-4 and 
77-13-5 NMSA 1978. 

. The 1999 amendment, effective July 1, 1999, added. 
the subsection designations; in Subsection A, substituted 
"being driven or shipped from a district or from this state 
that is not properly identified as required by The Livestock 
Code" for "being driven from this state or of any county 
of this state for shipment, sale or slaughter not branded 
with the duly recorded brand of the person, company or 
corporation driving the animal or causing it to be driven; 
or not accompanied by. a duly executed and acknowledged 
bill.ofjsale or transfer in writing from the owner of the 
recorded brand on the animal", and substituted "in pos- 
session of the livestock" for "found, driving the same"; in 
Subsection B, deleted the last two sentences, which read 
"The person having charge of and found driving the estray 
shall, in addition to any criminal prosecution to which the 


driving may make him liable, forfeit as damages to the 
owner of the brand on the estray a sum set by the court 
for each estray found in his possession, to be recovered by 
the owner in an action of debt before any magistrate in 
the county in which the animal is found or the county in 
which the owner resides. All reports of inspection made 
by any duly authorized inspector and verified by his oath 


‘or a duly certified copy of the reports by the director of 


the board and under his seal] shall be taken as prima fa- 
cie proof of the matters in any of the courts of this state; 
provided, that cattle being driven from this state for sale 
or shipment shall be inspected, if driven, at the state line 
and if shipped, at the place of shipment"; and made stylis- 
tic changes throughout the section. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "any cattle" for "any animal of the neat cattle kind" in 
the first sentence; substituted "a sum set by the court", for 
"the sum of twenty-five dollars" and "magistrate" for "jus- 
tice of the peace" in the third sentence; substituted "direc- 
tor of the board" for "secretary of the cattle sanitary board" 
in the fourth sentence; and made minor stylistic changes. 


_ANN OTATIONS 


‘Asia: Jur. 2d, A.L.R. and C.J.S. references. — 3A 
C. J.S. Animals §§ 123 to 136. 


77-9-41. Transportation of horses, mules, asses, cattle, sheep or goats or 
carcasses thereof; inspection certificate. i 

It shall be unlawful for any person, firm or corporation to move, transport or cause to be trans- 

ported from the state of New: Mexico to any point beyond the limits thereof or within.the state 

except as provided under Section 77-9-42 NMSA 1978, any horses, mules, asses, cattle, sheep or 


goats, or the carcasses thereof, by driving or in any motor or other vehicle or conveyance, unless 
such animal, animals or carcasses shall first have been inspected by an inspector of the New Mexico 
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livestock board and unless, upon satisfactory showing of the ownership of said animals or carcasses, 
said inspector shall have issued inspection certificates in the form to be prescribed by the New 
Mexico livestock board and unless such certificate shall at all times accompany the animals or 
carcasses so being driven or.transported.in such motor or other vehicle; provided that no inspection 
shall be required where the transportation or movement from one point to another within the state 
is entirely upon lands exclusively within the control of the party moving or transporting or procur- 
ing the transporting of such animals or carcasses or is done under the provisions of Section 77-9-42 


NMSA 1978 or when such transportation is authorized by the board to a location within the state. 


History: Laws 1929, ch. 87, § 1; C.S. 1929, § 4-2101; 
1941 Comp., § 49-939; Laws 1953, ch. 88, § 1; 1953 
Comp., § 47-9-38; Laws 1969, ch. 174, § 3. — 

Cross references. — For inspection certificate from 
New Mexico livestock board, see 77-9-32 NMSA 1978. 


ANNOTATIONS 


Inspections to include animals shipped into state... 


— Under this section any movement of neat cattle, sheep 
or goats or the carcasses thereof accomplished within this 
state is subject to such inspections as are required by law; 


and when neat cattle, sheep or goats are shipped from ° 


points without the state to points within the state they 
become New Mexico cattle upon entering the boundaries 
of this state, and the sheep sanitary board (New Mexico 
livestock board) or the cattle sanitary board (New Mexico 
livestock board) are acting within the letter and the spirit 


of the law in inspecting these animals at such points and 
places as are convenient and where such board reason- 
ably finds it necessary to protect the public interest, 1953- 
54 Op. Att'y Gen. No. 53-5716. 

Hauling permit deemed insufficient. — A rancher 
must have his cattle inspected before he ships them. It 
makes no difference whether the shipment and sale oc- 
curs entirely within the state or not. A proposed livestock 
hauling permit which would require the rancher to swear 
that he was in legal possession of the cattle being trans- 
ported and to further attest that such cattle were free 
from contagious disease, and which would act as board au- 
thorization for the rancher to ship the cattle to the sales 
ring, would not enable board to sufficiently fulfill its du- 
ties under the law. 1966 Op. Att'y Gen. No. 66-127, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 3A 
C.J.S. Animals § 74. 


77-9-42. Transportation permits for horses, mules and asses; brand and 
health certificate good for length of time of ownership.. 


A. .A person who owns horses, mules or.asses and desires to transport them within the state for 
a purpose other'than their sale or trade may, upon request to an inspector, be issued an owner's 
transportation permit in lieu of the required brand certificate for each horse, mule or ass to be 
transported. 

B. The owner's transportation permit issued in lieu of a‘brand dertificated: is valid as long as the 
horse, mule or ass described in the certificate remains under the ownership of the RELEAE to whom 
the permit was issued. 

C. The owner's transportation permit or the brand certificate shall accompany the oath a for 
which it was issued at all times while the animal is in transit, and each shall identify the horse, 
mule or:ass by brand, color, markings, sex, age and, where applicable, by registration number, tat- 
too or other mark as' provided by rules of the board. 

D. There shall be a fee in an amount set by the board for each owner's transportation permit. 


History: 1953 Comp., § 47-9-38.1, enacted by Laws 
1969, ch. 174,'§ 4; 1973, ch. 234, § 2; 1981, ch. 357, § 10; 
1993, ch. 248, § 67; 1999, ch. 282, § 62. 

The 1999 amendment, effective July 1, 1999, deleted 
"and health inspection" following "brand" throughout the 
section; substituted "rules" for "regulations" in Subsec- 
tion C; deleted "which shall be in addition to any inspec- 
tion fee for the issuance of a brand and health inspection 
certificate" at the end of Subsection D; and made stylistic 
changes throughout the section... 

The 1993 amendment, effective June 18, 1993, de- 
leted "New Mexico livestock" preceding "board! in three 


places; substituted "tattoo" for "tatoo" in Subsection C;de- 
leted "not to exceed five dollars ($5.00)" following "board" 
in Subsection D;‘and made minor stylistic changes. 

The 1981 amendment inserted "inspection" in Subsec- 
tions A and B, deleted former Subsection C, which dealt 
with transference of a transportation ‘permit, redesig- 
nated former Subsections D'and E as present Subsections 
C and D, substituted "the" for "such" following "while" and 
inserted "New Mexico livestock" in Subsection C and in- 
serted "New Mexico livestock" in Subsection D. | 


77-9-43. Notice of transport; inspection date and place. 


Before a person transports any livestock or carcasses from a district or out of state, the person 
shall notify the nearest inspector that itis desired that the livestock or carcasses, be. inspected, 
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fixing the date, place and time of the inspection. The person requesting the inspection shall give a 
reasonable time prior to the proposed shipment date. 


‘History: Laws 1929, ch. 87, § 2;,C.S, 1929, § 4-2102; 
1941 Comp., § 49-940; 1953 Comp. nek 47-9-39; Laws 
1999, ch. 282, § 63. 

The 1999 ainendment, effective July-1, 1999, rewrote 
ha which formerly read: "That, before any person 
or persons, firm or corporation shall transport said live- 
stock or carcasses as herein set out, such person or per- 
sons, firm or corporation shall notify the nearest inspector 
that it is desired that said livestock or carcasses be in- 
spected, fixing the date, place and time thereof and giving 
reasonable time for said inspector so notified to reach said 
place on the date designated." 


Hauling permit deemed insufficient. — A rancher 
must have his cattle inspected before he ships them. It 
makes no difference whether the shipment and sale oc- 
curs entirely within the state or not. A proposed livestock 
hauling permit which would require the rancher to swear 
that he was in legal possession of the cattle being trans- 
ported and to further attest that such cattle were free 
from contagious disease, and which would act as board au- 
thorization for the rancher to ship the cattle to the sales 
ring, would not enable board to sufficiently fulfill its du- 
ties under the law. 1966 Op. Att'y Gen. No. 66-127. 


77-9-44. Hides and pelts; exhibiting, tagging and marking. 


The hides or pelts from all carcasses shall be exhibited to the inspector at the time of the inspec- 
tion required under Sections 77-9-41 and 77-9-43 NMSA 1978; and the inspector, in-addition to 
furnishing the certificate provided for in Section 77-9-41 NMSA 1978, shall tag or mark the car- 
casses and hides or pelts in a manner to be designated by the board as evidence that the hides or 
pelts have been inspected. 


History: Laws 1929, ch. 87, § 3; C.S. 1929, § 4-2108; 
1941 Comp., § 49-941; 1953 Comp., § 47-9-40; Laws 
1998, ch. 248, § 68. 

Cross references. — For inspection of hides, see 77-9- 
54 NMSA 1978. 


The 1993 amendment, effective June ~18; 1993, 
added the current catchline; inserted "required under 
Sections 77-9-41 and 77-9-43 NMSA 1978" and’"in Sec- 
tion 77-9-41 NMSA 1978"; deleted "Sheep Sanitary Board 
or the Cattle Sanitary" preceding "board"; and made mi- 
nor stylistic changes. 


77-9-45. Ownership; possession; transportation; seizure; disposition of 
livestock; refusal of certificate. 


If any duly authorized inspector should find any livestock or carcasses in the possession of any 
person, firm or corporation for use, sale or transporting by any means, and said person, firm or 
corporation in charge of said livestock or carcasses is not in possession of a bill of sale, duly ac- 
knowledged, or cannot furnish other satisfactory proof of lawful ownership or said inspector has 
good reason to believe that said livestock or carcasses, are stolen, said inspector shall refuse to 
issue a certificate authorizing the transportation of said livestock or carcasses, ane shall seize and 


take possession of same. 


siacary: Laws 1929, ch. 87, § 4; C.S. 1929, § 4-2104; 
1941 Comp., § 49-942; 1953 Comp., § 47-9-41; Laws 
1965, ch. 8, § 1. 

Cross references. — For seizure of cattle being driven 
without bill of sale or, proof of ownership, see 77-9-40 
NMSA 1978. 


ANNOTATIONS 
Conditions warranting seizure of livestock not 
declared criminal, — Under certain conditions the 


inspector is directed by the statute to refuse to issue an 
inspection certificate and directed to seize and possess 
livestock or carcasses. The statute does not, however, de- 
clare the existence of those conditions to be criminal. State 
veTieknor, 1970-NMCA-001, 81.N.M, 118, 464 P.2d 408. 
Possession of carcass for use without bill of 
sale is not-prohibited by the statute. State v. Ticknor, 
1970-NMCA-001, 81 N.M. 118, 464 P.2d 408. 


77-9-46. [Officers 1 may stop vehicles; failure to have certificate; arrest 
and seizure.] 


Any duly authorized inspector or peace officer of any county in said state shall be authorized to 
stop any motor or other vehicle transporting livestock or the carcasses thereof in their respective 
counties, and demand from the person or persons operating said motor or other vehicle to show the 
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certificate provided for and issued under the terms of Section 1 [77-9-41 NMSA 1978] of this act; 
and should any person or persons transporting said livestock or the carcasses thereof be unable 
to exhibit to such inspector or peace officer said certificate, said inspector or officer is authorized 
and empowered to arrest, without warrant, any person or persons operating said motor or other 
vehicle and take possession of same and the livestock or carcasses therein, and shall retain such 
possession until the person or persons operating such motor or other vehicle can produce satisfac- 
tory evidence that he or they, or the person or persons, firm or corporation for whom the same is 


being transported, is the lawful owner thereof, or until such livestock or carcasses are disposed of 


as hereinafter provided. 


History: Laws 1929, ch. 87, § 5; C.S. 1929, § 4-2105; 
1941 Comp., § 49-943; 1953 Comp., § 47-9-42. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For search of vehicles suspected 
to be transporting stolen livestock, see 77-9-51 NMSA 
1978. 


ANNOTATIONS 


Importation permit not preclusive to inspec- 
tion by board. — A permit to import animals permits 


77-9-47, 77-9-48. Repealed. 
Repeals. — Laws 1999, ch. 282, § 104 repealed 77-9-47 


and 77-9-48 NMSA 1978, as enacted by Laws 1929, ch. 87, 
§§ 6 and 7, relating to sale of carcasses and disposition of 


77-9-49. Penalty. 


the importation into the state and the designation by the 
importer of the place within the state to which the cattle 
or animals are to be shipped. This does not preclude the 
New Mexico cattle sanitary board (New Mexico livestock 
board) or the sheep sanitary board (New Mexico livestock 
board), or authorized representatives, from performing 
such inspection duties as they deem necessary in the pub- 
lic interest. 1953-54 Op. Att'y Gen. No. 53-5716. 


proceeds, effective July 1, 1999. For provisions of former 
sections, see the 1998 NMSA 1978 on NMOneSource.com. 


Any person, firm or corporation violating any provision of Sections 77-9-41 through 77-9-50 
NMSA 1978 is' guilty of a misdemeanor and shall be punished as prescribed by law: 


History: Laws 1929, ch. 87, § 8; C.S. 1929, § 4.2108; 
1941 Comp., § 49-946; 1953 Comp., § 47-9-45; Laws 
1963, ch. 252, § 3; 1993, ch. 248, § 70. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "Sections 77-9-41 through 77-9-50 NMSA 1978" for 
"Sections 47-9-38 through 47-9-46 New Mexico Statutes 


77-9-50. Repealed. 


Repeals, — Laws 1993, ch. 248, § 80 repealed 77-9-50 
NMSA 1978, as enacted by Laws 1929, ch. 87, § 9, relating 


teehee 1953 Compilation" and substituted "as pre- 
scribed by law" for "by a fine of not less than fifteen dol- 
lars ($15.00) nor more than one hundred dollars ($100) or 
by imprisonment for not less than thirty days nor more 
than ninety days or both" 


provisions of former section, see the 1992 NMSA 1978 on 


NMOneSource,com. 
to the definition of "carcasses", effective June 18, 1993. For 


7 7-9-51. [Suspected transportation of stolen livestock; search of i 
vehicles; requiring proof of ownership; arrest; seizure. | 


Any duly authorized inspector or peace officer of any county in this state is hereby authorized 
to stop and search, without warrant, any motor or other vehicle which they may have reason to 
believe is transporting stolen livestock or the carcasses thereof, in their respective counties, and if 
any be found, demand from the person or persons operating said motor or other vehicle, that they 
produce proof of ownership, and should any person or persons transporting said livestock or the 
carcasses thereof be unable to produce proof of ownership to such inspector or peace officer, said 
inspector or officer is hereby authorized and empowered to arrest, without warrant, any person or 
persons operating said motor or other vehicle and take possession of the same and the livestock 
or carcasses therein, and shall retain such possession until the person or persons operating such 


1286 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights-reserved. 


77-9-52 


BRANDS, OWNERSHIP, TRANSPORTATION AND SALE OF ANIMALS 


77-9-55 


motor or other vehicle can produce satisfactory evidence that he or they, or the person or persons, 
firm or corporation for whom the same is being transported, is the lawful owner of such livestock 
or the carcasses, or until such livestock or carcasses are disposed of as hereinafter provided. 


History: Laws 1933, ch. 43, § 1; 1941 Comp., § 49- 
948; 1953 Comp., § 47-9-47. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-9-52, 77-9-53. Repealed. . 


Repeals,. — Laws 1999, ch. 282; § 104 repealed 77-9-52 
NMSA 1978, as enacted by Laws 1933, ch. 43, § 2, relating 
to sale of seized stolen carcasses, effective July 1, 1999. 
For provisions of former section, see the 1998 NMSA 1978 
on NMOneSource.com. 


77-9-54, Transportation of hides, | 


Cross references. — For stopping vehicles to demand 


inspection certificate, see 77-9-46 NMSA 1978. 


Laws 19938, ch. 248, §' 80 repealed’77-9-53 NMSA 1978, 
as enacted by Laws 1933, ch. 48, § 3, relating to the dis- 
position of seized animals or carcasses, effective June 18, 
1993. For provisions of former section, see the 1992 NMSA 
1978 on NMOneSource.com. 


t 


A. It is unlawful for any person to transport or cause to’be transported from a district or out 
of this state any hides that have not been inspected by an inspector and tagged or marked as pre- 
scribed by rule of the board. The board may provide by rule for collection of an inspection, fee not 
to exceed the amount prescribed by law, and the fee is a lien upon the hides inspected until paid. 

B, . Each inspector shall keep a complete record of all inspections made by him and immediately 
forward to the director on blanks furnished him for that purpose, a complete report of each inspec- 
tion, giving the names of the purchaser and shipper of the hides and all the brands on the hides. 
The report shall be preserved aud the director as records of his office. 


History: Taw 1901, ch. 45, § 3; Code 1915, § 155; 
Laws 1929, ch. 104, § 1; C.S. 1929, § 4-1441; Laws 1938, 
ch. 53, § 17; 1941 Comp., § 49-951; 1953 Comp., § 47-9- 
50; Laws 1963, ch. 252, § 4; 1973, ch. 234, § 3; 1977, ch. 
142, § 1; 1981, ch. 357, § 11; 1999, ch. 282, § 64. 

Cross references. — For tagging and marking car- 
casses, hides, and pelts upon inspection, see 77-9-44 
NMSA 1978. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, substituted "from a district or out of this state" 
for "within or beyond the limitsiof this state" and sub- 
stituted "rule" for "regulation" twice, and made stylistic 
changes throughout the section. 

The 1981 amendment substituted "the amount pre- 
scribed by law" for "twenty cents ($.20) for each hide in- 
spected, with a minimum charge not to exceed one dollar 
($1.00) for each inspection request" and "the" for "such" 
following "and" in the second sentence in Subsection A. 

The 1977 amendment increased the inspection fee in 


the second sentence of Subsection A from fifteen cents to. 


twenty cents and substituted "director" for "secretary" in 
two places in Subsection B. 


ANNOTATIONS 


This section does not violate U.S. Const., art. I, § 
10, insofar as it applies to the shipment of hides within 


. » 


the United Si Territory ex rel. E.d. Marsha & Co. v. 
Denver & Rio Grande R.R. Co., 1904-NMSC-082, 12 N.M. 
425, 78 P. 74, 79 P. 295, aff'd, 203 US. 38, 278. Ct. 1, 61 
L, Ed. 78 (1906). 

This section is not invalid on ground that fees pro- 
vided are beyond requirements of inspection. Territory ex 
rel, H.J. McLean & Co. v. Denver & Rio:Grande R:R. Co., 
1904-NMSC-032; 12.N.M. 425, 78 P..74, 79'P. 295, aff'd, 
203 US. 38, 27 S.Ct. 1/51.L, Ed. 78 (1906). 

This section does not apply to pelts and‘ skins. 
Territory ex rel. E.J. McLean: & Co, v. Denver &.Rio 
Grande R.R. Co., 1904-NMSC-032; 12 N.M. 425,78 P..74, 
79 P. 295, aff'd, 203 US..38, 27S. Ct. 1,51 L. Ed. 78 (1906). 
_ Hides originate in district where offered for ship- 
ment. 1909-12 Op. Att'y Gen. No. 188. 

Inspectors not authorized to make arrests, — In- 
spectors of the sanitary board (New Mexico livestock 


board) are: authorized to make examination of any hides 


which they may find in the possession of parties trans- 
porting the same by wagon out of the state, but there is 
no authority for the arrest or punishment of such persons, 
even though it be found that such hides do not bear in- 
spection tags. 1919-20 Op. Att'y Gen. No. 19-2267. 


77-9-55. [Inspection of hides; butchers; offenses; penalty. | 


Any person, firm or corporation, common carrier, railroad company or agent thereof, violating 
any of the provisions of Sections 77-9-54 and 25-4-1 NMSA 1978, or refusing to permit the inspec- 
tion of any hides as therein provided, shall upon conviction thereof, be deemed guilty of a misde- 
meanor and shall be fined in any sum not exceeding one thousand dollars [($1,000)] for each and 
every such violation. 
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History: Laws 1901, ch. 45, § 4; Code 1915, § 156; Cross references. — For penalty for:interfering with 
C.S. 1929, § 4-1442; 1941 Comp., § 49-952; 1953 Comp., inspector, see 77-9-39 NMSA 1978. 
§ 47-9-51. : For transportation of hides, see 77-9-54 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-9-56. Hide purchases; bill of sale; contents; penalty. 


A person in this state who purchases a hide from livestock is required to secure from the person 
from whom the hide is purchased, at the time of purchase, a bill of sale showing the brands and 
the marks, if any, on the hide. A person who violates the provisions of this section is guilty of a mis- . 
demeanor and upon conviction shall be sentenced in accordance with the Pep eau ay of Section 31- 
19-1 NMSA 1978 for each offense. | 


History: Laws 1921, ch. 26, § 1; C.S. 1929, § 4-1443; 1978 for each offense" for "fined in.a sum not less than 
1941 Comp., § 49-953; 19538 Comp., § 47-9-52; Laws twenty-five ($25.00) dollars nor more than five hundred 
1999, ch. 282, § 65. ($500.00) dollars or be imprisoned not less than thirty 

The 1999 amendment, effective July 1, 1999, deleted (30) days nor more than six (6) months or both such fine 
"witnessed by two witnesses" preceding "showing the and imprisonment in the discretion of the court" in the 
brands" in the first sentence; substituted "sentenced in last sentence; and made stylistic changes throughout the 
accordance with the provisions of Section 31-19-1 NMSA section. } 


77-9-57. Magistrate jurisdiction. 


Magistrates are given jurisdiction over all persons, firms or corporations charged with a viola- 
tion of The Livestock Code [Chapter 77, Articles 2 to 18 NMSA 197 8]. 


History: Laws 1921, ch. 26, § 2; C.S..1929, § 4-1444, ; The 1993 amendment, effective June 18, 1993, added 
1941 Comp., § 49-954; 1953 Comp., § 47-9-53; Laws the section heading ; substituted "Magistrates" for "Jus- 
1993, ch. 248, § 71. tices of the Peace"; substituted "The Livestock Code" for 


"this Act"; and made minor stylistic changes, 


77-9-58 to 77-9-63. Recompiled and Repealed. 


Compiler's notes. — Laws 1999,.ch. 282, §§ 66 to 69 hauling livestock, effective July 1, 1999. For provisions 


recompiled 77-9-58 to 77-9-61 NMSA 1978; relating to of former section, see the 1998 NMSA 1978 on NMOne 
cattle rest stations, as.'77-9A-1.to 77-9A-4 NMSA 1978, ef- Source.com. 
fective July 1, 1999. Laws 1999, ch. 282, § 70 recompiled 77-9-63 NMSA 

Laws 1999, ch. 282; § 104 repealéd 77-9-62 NMSA 1978, 1978, relating to the unloading of livestock for feed, rest 
as enacted by Laws 1969, ch. 124, §-1, relating to truckers and water, as 77-9A-5 NMSA 1978, effective July 1, 1999. 

ARTICLE 9A 
Cattle and Sheep Rest Stations 
Sec. : Sec. 
77-9A-1. Interstate cattle or sheep transportation; cattle 77-9A-4, Violations; penalty. 
or sheep rest stations, 77-9A-5. Unloading livestock for feed, rest and water; 

77-9A-2. Cattle or sheep rest stations; licensing. dumping carcasses; penalty. 


77-9A-3. Rest stations; rules. 


77-9A-1. Interstate cattle or sheep PRanePpEratons, cattle or sheep rest 
stations. 


It is unlawful for any person to unload cattle or sheep in interstate transit by truck for feed, rest 
and water except.at cattle or sheep rest stations licensed by the board except in emergency situa- 
tions, In emergency situations, cattle or sheep in transit shall be inspected by an inspector before 
being reloaded. 
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History: 1953 Comp., § 47-9-54, enacted by’ Laws 
1961, ch. 3, § 1; 1998, ch. 248, § 72; 1978 Comp., § 77- 
9-58 recompiled and amended as 1978 Comp., § 77- 
9A-1 by Laws 1999, ch. 282, § 66. 

The 1999 amendment, effective July 1, 1999, recom- 


CATTLE AND SHEEP REST STATIONS 


7T7-9A-5 


inserted "or sheep" following "cattle" throughout the sec- 
tion. ; 

The 1993 amendment, effective June 18, 1993, added 
the current catchline; deleted "cattle sanitary" preceding 
"board " in two places; and made minor:stylistic changes. 


piled this section which was formerly 77-9-58 NMSA and 


77-9A-2. Cattle or sheep rest stations; licensing. 


The board shall license all cattle and sheep rest stations, which shall meet minimum rules of 
the board, and shall collect a license fee set by the board for each station licensed. No applicant 
shall be licensed until he has posted a bond in a form and amount approved by the board ‘covering 
the faithful compliance by the licensee with all laws and rules of the board Dore to cattle or 


sheep rest stations.’ 


History: 1953 Comp., § 47-9-55, enacted by Laws 
1961, ch. 3, § 2; 1993, ch. 248, § 73; 1978 Comp., § 77- 
9-59, recompiled and amended as 1978 Comp., § 77- 
9A-2 by Laws 1999, ch. 282, § 67. 

The 1999 amendment, effective July 1, 1999, recom- 
piled this section which was formerly 77-9-59 NMSA 
1978, inserted "or sheep" following "cattle" throughout the 
section, substituted "rules" for "regulations" in the first 
and last sentences, and substituted "form and amount 


77-9A-3. Rest stations; rules. 


approved by the board" for "form approved by the attorney 
general in the amount of one thousand dollars ($1,000)" in 
the last sentence. 

The 19938 amendment, effective June 18, 1993, added 
the current catchline; deleted "cattle sanitary" preceding 
"board" in three places; substituted "set by the board" for 
“of ten dollars ($10.00)" in the first sentence; and made 
minor stylistic changes. 


The board may prescribe rules covering the operation of rest stations for cattle,or sheep in tran- 


sit by truck. 


History: 1953 Comp., § 47-9-56, enacted by Laws 
1961, ch. 3, § 3; 1993, ch. 248, § 74; 1978 Comp., § 77- 
9-60, recompiled and amended as 1978 Comp.,, § 77- 
9A-3 by Laws 1999, ch. 282, § 68. 

The 1999 amendment, effective July 1, 1999, recom- 
piled this section which was formerly 77-9-60 NMSA 


77-9A-4. Violations; penalty. 


1978, substituted the present section heading for "Regu- 
lations", and inserted "or sheep" following "cattle" in the 
section text, 

The 1993 amendment, effective June 18, 1993, added 
the current catchline and deleted "cattle sanitary" preced- 
ing "board". 


A person who violates any of the provisions of Chapter 77, Article 9A NMSA 1978 or any rule 
of the board pertaining to rest stations is guilty of a misdemeanor and upon conviction shall be 
sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: 1953 Comp., § 47-9-57, enacted by Laws 
1961, ch. 3, § 4; 1978 Comp., § 77-9-61, recompiled 
and amended as 1978 Comp., § 77-9A-4 by Laws 1999, 
ch, 282, § 69. 

The 1999 amendment, effective July 1, 1999, recom- 
piled this section which was formerly 77-9-61 NMSA 
1978, substituted "Chapter 77, Article 9A NMSA 1978" for 


"this 1961 act", and substituted "sentenced in accordance 
with the provisions of Section 31-19-1 NMSA 1978" for 


_"punished by a fine of not more than .two hundred dollars 


($200) nor less than fifty dollars ($50.00) or by imprison- 
ment in the county jail for not more than six months nor 
less than thirty days or by both such fine and imprison- 
ment in the discretion of the court". 


77-9A-5. Unloading livestock for feed, rest and water; dumping 


carcasses; penalty. 


A. All livestock that has been confined to a truck for a continuous. period of twenty-four. hours 
without feed, rest and water shall be unloaded at the nearest licensed cattle or sheep rest station 
or other facility providing feed and water for livestock. The livestock shall receive adequate feed 
and water and a minimum of five hours rest before reloading. 

B. A livestock inspector or other peace officer may require a person moving livestock within 
the state by truck to unload the livestock for feed, rest and water when the logbook of the operator 
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indicates the livestock has been confined for twenty-four hours. Ifa livestock inspector determines 
a truck moying livestock to be unsafe or overloaded or if the conditions for the livestock are deter- 
mined.,to be unsafe, the livestock inspector shall have the authority to remedy the situation... 

C. All expenses incurred in compliance with this section are the responsibility of the livestock 
owner or his agent. 

D. A person shall not dispose of carcasses along the public streets, roads or highways of this 
state. A person who violates the provisions of this subsection is, guilty of a misdemeanor and upon 
conviction shall be sentenced in accordance with the provisions of Rectan 31-19- 1 aM 1978. 


szisovet 1953 Comp., § 47-9-59, enacted by Laws to the provisions of Section 77-9-58 NMSA 1978"; added . 


1969, ch. 124, §,2; 1991, ch. 16, § 1; 1978 Comp, § 77- Subsection. D; and, made stylistic changes, throughout the” 
9-63, recompiled and amended as 1978 Comp., § 77- section. 
9A-5 by Laws 1999, ch. 282, § 70. The 1991 amendment, ‘effective June 14, 1991, ‘sub- 
The 1999 amendment, effective July 1, 1999, recom- stituted "twenty-four hours" for "thirty-six-hours" in the 
piled this section which was formerly 77-9-63 NMSA first sentence in Subsections A and B; substituted "77- 
1978, added "dumping carcasses; penalty" to the section 9-58 NMSA 1978" for."47-9-54 NMSA 1953" in the third 
heading: in Subsection A, inserted "or sheep" following sentence in Subsection A; added the second sentence in 
"cattle", and deleted the last sentence, which read "The Subsection B; and made minor stylistic shapes in Sub- 
loading and unloading of in-transit cattle shall be subject sections A and B. 
ARTICLE 10 
Livestock Auction Markets 

Sec. Sec. 
77-10-1. Definitions. 77-10-6. Repealed. . 
77-10-2, Necessity of license; application; fee; bond; can- 77-10-7. Scales; inspection and certification, : 

cellation of license; copies. 77-10-8. Rules and regulations. ; 
77-10-38. Duties of licensees. 77-10-9. Livestock; owners bound by rules. » 
77-10-4, Notice to board of receipt of livestock; contents; 77-10-10. Violations; penalty. 

fees. 


77-10-5, Livestock inspected by board inspector. 


77-10-1. Definitions.., 


As used in Chapter 77, Article 10 NMSA 1978: 

A. "livestock auction market" means a place, establishment or facility conducted or operated 
for compensation or profit as a public livestock market consisting of pens or other enclosures, 
barns, stables, sheds and their appurtenances, including saddle and work stock, and vehicles used 
in connection therewith or in the operation thereof where livestock not owned by the operator for 
at least three months next preceding the receipt thereof i is received, held or kept for any purpose 
other than: 

(1) immediate shipment or immediate slaughigt 
(2) grazing, feeding or breeding; or 
(3) for the sale and exchange of breeding atook by: a y bona fide livestock aaBbcinbivie and 

B. "operator" means a person in control of the management or operation of a livestock auction 

market. | ) 


History: Laws 1937, ch. 59, § 1; 1941 Comp., § 49- E defining "livestock", "person" and "board", respectively; 


1001; 1953 Comp., § 47-10-1; Laws 1969, ch. 175, § 1; redesignated former Subsections B and C as Subsections 

1993, ch. 248, § '75;:1999, ch. 282; § 71. A and B; inserted "auction market" near the beginning of 
ay 1999 amendment, effective July 1, 1999, substi- Subsection A; and made a minor stylistic change. 

tuted "livestock auction market" for "sales ring" in Sub- ’ 

sections A and B, and deleted "auction market" following ANNOTATIONS 

"establishment" near the beginning of Subsection A. - Am. Jur, 2d, A.L.R. and C.J.S. references, — 7 Am. 
The 1993 amendment, effective June 18, 1993, sub-': } he 7 ' 

stituted "Chapter 77, Article 10 NMSA 1978" for "Sec. Jur, 2d Auctions and Auctioneers § 10; 51 Am. Jur, 2d Li 


; ‘hd : "©. censes and Permits § 1 et se 
tions 47-10-1 through 47-10-10 NMSA 1958" in the intro- 3,08. ition atl § 163 = seq.; 7A C.J.S, Auctions err 
ductory paragraph; deleted former Subsections A, D and Auctioneers § 1 et seq. 
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77-10-2. Necessity of license; eee fee; bond; cancellation of 
| license; copies. 


A. Itis unlawful for a person ial operate a livestock auction market in this state unless he is the 
holder of an unexpired, uncanceled license issued by the board. 

B. An application to operate a livestock auction market shall set forth: 

(1) the name and address of the applicant; 
(2) the location of the livestock auction market for which application is made; and 
(3).a description of the facilities afforded by the livestock auction market: > + 

C.;, The application shall be accompanied by the payment of a sree fee set by the board not to 
exceed the amount prescribed by:law. 

D. The applicant shall file with the packers and seciyards division of the United States de- 
partment of agriculture a bond in the penal sum as prescribed by the packers and stockyards divi+ 
sion and approved by the board’ and conditioned that the principal shall comply with the terms 
of the surety and with all of the terms and conditions of Chapter 77, Article 10 NMSA 1978, with 
some surety company authorized:to do business in this state. 

E.:« If the applicant satisfies the conditions of application, the board shall issue a license good 
for one year to operate the livestock auction market at the location specified in the application. 

F. A license issued in accordance with this section may be canceled by the board for violation of 
Chapter 77, Article 10 NMSA 1978 by the licensee, and the board may refuse to issue a license to a 
‘person whose previous license has been canceled or to any firm, association or corporation of which 
he isa member or by which he is employed. 

G. Itis unlawful for an operator to employ a person whose license was canceled by the niebe or 
to operate a livestock auction market in which that person has direct or indirect interest. 

H. The bond required by this section shall be for the benefit of a person damaged by a breach of 
the condition of the bond, and the person damaged shall be entitled to bring an action on the bond 
in his own name. The board shall furnish a certified copy of the bond to a person who applies for a 
copy on payment of the fee set. by the board for copy services. 


History: Laws 1937, ch. 59, § 2; 1941 Comp., § 49- 
1002; 1953 Comp., § 47-10-2; Laws 1969, ch, 175, § 2; 
1999, ch. 282, § 72. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "livestock auction-market" for "sales ring” in Sub- 
section A and made similar substitutions throughout the 
section; substituted "An application to operate a livestock 
auction market" for "Any person, except as herein other- 
wise provided,on application to the board in such form 
as the board shall prescribe, wherein" in the introduc- 
tory language to Subsection B; added the Subsection C to 
H designations; substituted "fee set by the board not to 
exceed the amount prescribed by law" for "fee of twenty- 
five dollars ($25.00)" in Subsection C; in Subsection D, in- 
serted "and approved by the board", substituted "terms of 
the surety" for "terms set forth therein or, in lieu of such 
bond, the filing of a bond approved by the board as to form 


77-10-3. Duties of licensees. 
The operator shall: 


and sufficiency in a penal sum of ten thousand dollars 
($10,000), conditioned that the principal shall comply", 
and updated the statutory reference; updated the statu- 
tory reference in Subsection F; substituted “the fee set by 
the board for copy services" for "a fee of one dollar ($1.00)"; 
andrmade stylistic changes throughout the section: 


ANNOTATIONS 


When bonding requirement without effect. — In 
those instances where a livestock sales ring is operated 
so as to come within the provisions of the federal Packers 
and Stockyard Act; 7 U.S.C: §§ 181 to 231, a state bonding 
requirement is without effect and unenforceable. 1957-58 
Op. Att'y Gen. No. 58-107. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
dur. 2d Licenses and Permits § 1 et seq. 

53 C.J.S. Licenses § 1 et seq. 


A. keep posted and on display in a conspicuous place at the livestock auction market an unex- 
pired, uncanceled license issued by the board as provided in Section 77-10-2 NMSA 1978; 

B. keep the livestock auction market clean and sanitary and; whenever required by the board 
or a veterinarian authorized by the board, shall disinfect the livestock auction market or any part 
thereof and shall procure to be,administered preventive or curative treatment of livestock in the 
possession of the operator, all under the supervision and direction of the board or its authorized 
veterinarian and without expense to the board; 2 
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C. allow the board and its members and officials and its inspectors and authorized veterinar- 

ians to have convenient access to the livestock auction market. and its books and records or any 

livestock that may be in his possession at all reasonable times for the purpose of inspection; 

D. post ina conspicuous place at the livestock auction: market a schedule of all charges for ser- 
vices, accommodations and facilities that he holds himself out as ready, able and willing to furnish 
at the livestock auction market to owners of livestock and shall file a true copy of the schedule 
with the board. The schedule shall be the sole basis for all ‘aie et a aewey schedule has 
been posted and filed; 

E. immediately after the sale of any ihedtonk at the hivantakds auction sear fers account and pay 
to the owner of the livestock the entire proceeds of the sale less his applicable sehiikhaled charges; | 

F. make promptly after each sale and keep for a period of three years a complete record of the 
sale that contains a description of the livestock sold, the name of the owner and of the purchaser, 
the date of sale, the sale price and the amount and items of the operator's charges’ and open all 
such records to examination by the board or its inspector at any time on request; ’ 

G. be responsible for the wrongful acts or omissions of his agents and employees; and » 

H. comply with and conform to all lawful rules of the board and shall cooperate with the board 
in preventing the spread of diseases through the operation of the livestock auction market and in 
the:suppression of livestock theft. oo | 7 


History: Laws 1937, ch. 59, § 3; 1941 Comp., § 49- 
1003; 1953 Comp., § 47-10-3; Laws 1999, ch, 282, § 73. 

The 1999 amendment, effective Fale 1, 1999, sub- 
stituted the Subsection A to G designations for former 
paragraph (a) to (g) designations; substituted "livestock 


auction market" for "sales ring" throughout the section; 
substituted "provided in Section 77-10-2 NMSA 1978" for 
"herein provided" in Subsection A; deleted "contagious 
and infectious livestock" preceding "diseases" in Subsec- 
tion H; and made stylistic changes throughout the section. 


77-10-4. Notice to board of receipt of livestock; contents; fees. 


Immediately on receipt of any livestock at the livestock auction market, the operator shall give 
written notice to the board in such form as the board may prescribe, stating the kind and number 
and description of the livestock received. At the same time, the operator shall collect and remit to 
the board or agent for the board the inspection fees prescribed by law for each head of livestock 


received. All money paid.to the board shall be deposited to the proper board fund. 


History: Laws 1937, ch. 59, § 4; 1941 Comp.,’§ 49- 
1004; Laws 1951,’ch. 167, § 1; 1953 Comp., § 47-10-4; 
Laws 1969, ch. 175, § 3; 1973,.ch. 234, § 4; 1981, ch. 
357, § 12; 1993, ch. 248, § 76; 1999, ch. 282, § 74. 

The 1999 amendment, effective July 1,.1999, deleted 
"payment in lieu of" preceding "fees" in the section head- 
ing; substituted "livestock auction market" for sales ring" 
in. the: first sentence; and ‘in the second sentence, deleted 
"and in lieu of all fees required by law", substituted "the 
inspection fees" for "a sum not to exceed the amount", and 
made a stylistic change. 

The 1993 amendment, effective. June 18, 1998, de- 
leted "New Mexico livestock" preceding "board" near the 
beginning of the section; deleted "the name and address of 
the owner, the name and address of the person from whom 
received, the manner of the delivery to the sales ring and, 


if such delivery be by motor vehicle, the make, type and 
license number of the vehicle and the name and address of 
the driver" following "received" in the first sentence; and 
made minor stylistic changes. 

The 1981 amendment, in the first sentence, deleted 
"thereof" following "notice," “owner," "the delivery" and 
"driver," deleted''"therein" following "stating," deleted 
"herein" following "fees" and deleted "or" following "cat- 
tle," inserted "New Mexico livestock" and "by law" follow- 
ing "required" and substituted "the" for "such" preceding 
"vehicle," substituted "the amount prescribed by law" for 
"twenty cents for the period ending January 1, 1975 and 
not to exceed twenty-five cents ($.25)," substituted "mules, 
asses" for "thereafter and a sum not to exceed eight cents 
($.08) per head for" and substituted "or" for "and" follow- 
ing "sheep." 


77-10-5, Livestock inspected by board inspector. 


All livestock received at a livestock auction market shall be inspected by an inspector as soon 
as practicable. The inspector shall satisfy himself as to the ownership of the livestock and the pur- 
pose for which it has been received. Before the removal of the livestock, it shall be again inspected 
as to ownership by an inspector, and the inspector shall conduct an inspection of the records docu- 
menting the receipt, sale or purchase of the livestock and may conduct a visual inspection of the 
livestock prior to issuing a certificate of inspection. The inspector shall issue his certificate of 
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77-10-10 


inspection and deliver one copy to the purchaser or his agent, one copy to the inspector at wen ariel 


tion and forward the original to the board for filing. 


History: Laws 1937, ch. 59, § 5; 1941 ch. 38, § 1; 1941 
Comp., § 49-1005; 1953 Comp., § 47-10-5; Laws 1999, 
ch. 282, § 75. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "livestock auction market" for "sales ring" and "an 
inspector" for "a duly accredited inspector of the board" 
in the first sentence; deleted "and that the operator has 
been duly authorized by the owner thereof to receive the 
same" following "the livestock" in the second sentence; 
substituted "inspector, and the inspector shall conduct 


an inspection of the records documenting the receipt, °* 


sale or purchase of the livestock and may conduct a vi- 
sual inspection of the livestock prior to issuing a certifi- 
cate of inspection" for "accredited inspector, of the board, 
and" in the third sentence; substituted "one copy to the 
inspector at designation and forward the original to the 
board" for "one copy to the operator and forward one copy 


77-10-6. Repealed. 


Repeals. — Laws 1981, ch: 357, § 16, repealed 77-10-6 
NMSA 1978, as enacted by Laws 1937, ch. 59, § 6, relating 


to the board” in the last sentence; deleted the former last 
two sentences, which stated that if the facts requisite for’ 
the issue of the inspection certificate are not furnished to 
the inspector, the livestock in question shall be held for-a 
period of five days, at which time, the livestock shall be 
deemed to be and shall be dealt with as estray; and made 
stylistic changes throughout the section. 
i Zi 


ANNOTATIONS 


Board inspectors have mandatory legal duty to 
inspect all Indian owned livestock arriving at off- 
reservation sales rings as soon as practicable; the inspec- 
tor may order the livestock held for inspection by the 
pueblo or tribal inspector only in those cases where such 
an inspection is necessary to enable thestate inspector to 
satisfy himself as to the ownership of the livestock. 1980 
Op. Att'y Gen. No. 80-24. 


to livestock inspected by a board veterinarian, effective 
duly 1, 1981. 


77-10-7. [Scales; inspection and certification.] 


All scales maintained by the operator shall be sada iy inspactad and certified as is totaly: of 


scales used by merchants. 


History: Laws 1937, ch. 59, § 7; 1941 Comp., § 49- 
1007;.1953 Comp., §.47-10-7. ; 


7 7-10- 8. [Rules and eee ese 


-¢s 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


The board is hereby authorized to make and enforce rules and reigilatiatts by it deemed neces- 
sary or convenient to carry out the purpose and intent of this act [77-10-1 through 77-10-10 NMSA 


1978]. 


History: Laws 1937, ch. 59, § 8; 1941 Comp., § 49- 
1008; 1953 Comp., § 47-10-8. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law,., 


77-10-9. Livestock; owners bound by rules. 


Whenever an owner of livestock avails himself of the provisions of Chapter 77, Article 10 NMSA 
1978, he is bound by the rules of the board as to health and ownership. 


History: Laws 1937, ch. 59, § 81/2; 1941 Comp., § 49- 
1009; 19538 Comp., § 47-10-9; Laws 1998, ch. 248, § 77; 
1999, ch. 282, § 76. 

The 1999 amendment, effective July 1, 1999, sub- 
stituted "Chapter 77, Article 10" for "Sections 77-10-1 
through 77-10-10", and made several stylistic changes 
throughout the section. 


77-10-10. Violations; penalty. 


The 19938 amendment, effective June 18, 1993, substi- 
tuted "Sections 77-10-1 through 77-10-10 NMSA 1978" for 
"this act"; substituted "the board as to health and owner- 
ship" for "the Sheep Sanitary Board as to health and own- 
ership as are now in force or may hereafter be adopted"; 
and made minor stylistic changes. 


A person who violates Chapter 77, Article 10 NMSA 1978 or any rule of the board made pursu- 
ant to that article is guilty of a misdemeanor and upon conviction shall be sentenced in accordance 
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with the provisions of Section 31-19-1 NMSA 1978, and ‘each day's violation constitutes a separate 
offense. 7 


History: Laws 1937, ch. 59, § 9; 1941 Comp., § 49- of this act shall constitute a misdemeanor, punishable by 
1010; 1953 Comp., § 47-10-10; Laws 1999, ch. 282, § 77. a fine of not less than fifty dollars ($50.00) nor more than’ 

‘The 1999 amendment, effective July 1, 1999, rewrote one hundred dollars ($100.00), and each day's violation 
the section, which formerly read: "Violation of this act or shall constitute a separate offense.". 


of any rule or regulation of the board made in pursuance 


ARTICLE 11 


Herding 

Sec. Sec. adhd 
77-11-1. Driving herds through fenced lands; restric- 77-11-6. Contracts previously filed; effect. 

tions; penalty for violations: ©»: 77-11-7. Partido and herding contracts; ‘rights of person 
77-11-2.. Filing of partido or herding contracts pomeed in possession, 
77-11-3. Method of filing contracts. 77-11-8. Bulls required with herd; penalty for noncompli- 
77-11-4. Effect of filing contract. ance; "pedigree bull" defined. 
77-11-5. Effect of failure to file contracts. 77-11-9. Stray bulls in herd; rights of owner. 


77-11-1. [Driving herds through fenced lands; restrictions; penalty for 
violations. | | 


Any person, persons, company or corporation, or their or either of their [sic] agents or employees, 
having charge of any herd of cattle, horses or other animals for the purpose of driving them from 
place to place through or over the fenced land.of another shall, at least 24 hours before beginning 
such drive and passing through such land, obtain permission from the owner thereof,,or his agent 
in charge, or if said land be leased, from the lessee thereof, or his agent in charge, of an intention 
to drive said herd across said inclosed lands, and during ;passage over.said land:shall carefully 
herd said animals to prevent mixture with other animals and the brands being driven, and shall 
before leaving such inclosure check the herd thoroughly and cut therefrom all animals other than 
the brands being driven; and any person, persons, company or corporation, or their agent, driving 
any herd other than in the owner's recorded brand shall have the authorization in writing of the 
person owning the brand of record to-drive the same, and any person violating the provisions of 
this section shall be deemed guilty of a misdemeanor and upon conviction thereof shall be fined in 
any sum not more than $500 or confined in the county jail not more than six months, or by both 
such fine and imprisonment. : 


History: Laws 1941, ch. 94, § 1; 1941 Comp., § 49- drover of cattle, when stock of other owners should inter- 


1201; 1953 Comp., § 47-12-1. mix with his herd, immediately to cut out and separate 
Bracketed material. — The bracketed material was such stock from the drove, and the practice of drovers to 
inserted by the compiler and is not part of the law. stop at stated periods and cut them out was not a compli- 
Cross references, — For trespass by herds, see 77- ance with this section. State v. Rucker, 1916-NMSC-053, 
14-8 NMSA 1978. 22 N.M. 275, 161 P. 387 (decided under former law). 
Am. Jur. 2d, A.L.R. and C.J.S. references. —4 Am. 
ANNOTATIONS Ba Jur, 2d Animals § 69 et seq. 
Immediate separation of intermixed herd re- 3A CJS, Animals §§ 36, 121, 122. 


quired. — Code 1915, § 31 (now repealed) required the 


77-11-2. [Filing of partido or herding contracts required.] 


All contracts made by the owner of any animals, including horses, cattle, sheep and goats, with 
any other person, for the herding or caring for the same, for pay or on shares, or in any other man- 
ner except by absolute purchase, shall be filed in the office of the county clerk of the county or 
counties wherein said horses, cattle, sheep or goats are located or about to be removed. 
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History: Laws 1923, ch. 14, § 1; C.S. 1929, § 4-311; authorized the recording of. partido contracts, were. per- 
Laws 1939, ch. 60, § 1; 1941 Comp., § 49-1202; 1953 missive and not mandatory, and a failure to record did 
Comp., § 47-12-2. not render the same void as to subsequent purchasers or 

Bracketed material. — The bracketed material was mortgagees without notice. Encino State Bank v. Tenorio, 
inserted by the compiler and is not part of the law. 1922-NMSC-026, 28 N.M. 65, 206 P.'698; Page v. Jones} 


1920-NMSC-039, 26.N.M. 195, 190 P. 541 (both decided 


re OTATIONS | under former law). 
Recording of partido contracts deemed permis- Am. Jur. 2d, A.L.R. and C.J.S, references. — 3A 
sive. — Code 1915, §§ 41 and 42 (now repealed), which © © CS. Animals § 18. 


77-11-38. [Method of filing contracts.] 


Partido and herding contracts. shall be filed in the manner now or hereafter provided by law for 
ning chattel mortgages. 


History: Laws 1923, ch. 14, § 2; C.S. 1929, § 4-312; Bracketed material. — The bracketed material was 
Laws 1939, ch. 60, § 2; 1941 Comp. mae 49-1208; 1953, inserted by the compiler and is not part of the law. 
Comp., § 47-12-3. 


77-11-4. [Effect of filing contract.] 


Every such partido or herding contract filed in accordance with the provisions of this act, [77- 
11-2 through 77-11-5, 77-11-7 NMSA 1978] shall have the full force and etiset «i to the record- 
ing of an instrument affecting real estate., 


History: Laws 1923, ch. 14, § 4; C.S. 1929, § 4-314; Bracketed material. — The bracketed material was 
Laws 1939, ch. 60, § 3; 1941 ‘Camp. + § 49-1204; 1953 inserted by the compiler and is not part of the law. 
Comp., § 47-12-4. Or ey 


77-11-5. [Effect of failure to file contracts.] 


The failure to file any such partido or herding contract, as hereinbefore in this act [77-11-2 
through 77-11-4 NMSA 1978] provided,'shall: render the same void as to subsequent mortgages 
[mortgagees] in good faith; purchasers for value without notice and subsequent judgment or at- 
taching creditors without notice, from the date of the entry of such judgment or thelevy of such at- 
tachment; as against trustees in bankruptcy, receivers from the'date of filing the order of appoint- 
ment and assignees for the benefit of creditors from the date of the recording of the assignment: 


History: Laws 1923, ch. 14, § 5; C.S. 1929, § 4-315; ; Bracketed material. — The bracketed material was 
Laws 1939, ch. 60, § 4; 1941 Comp., § 49-1205; 1953 . inserted by the compiler and is not part of the law. 
Comp., § 47-12-5. 


77-11-6. [Contracts previously filed; effect.] | 


All such partido or herding contracts which have heretofore been filed in accordance with the 
law covering the filing of chattel mortgages.in force and effect.at the time of such filing shall by 
such filing be considered as effective notice thereof to all persons, and such filing thereof shall 
have the full force and effect given to the recording of an instrument affecting real estate; pro- 
vided, however, that nothing herein shall be considered to mean that the recording or filing of such 
contracts inany other manner required or permitted by law is to any extent ineffective. 


{ 


History: Laws 1939, ch. 60, § 5; 1941 Comp., § 49-: Bracketed material. — The bracketed material was 
1206; 1953 Comp., § 47-12-6. . inserted by the compiler and is not part of the law. 
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77-11-7. Partido and herding contracts; rights of person in possession. 


“When anyone has or shall receive from the owner thereof any horses, cattle, sheep or goats un- 
der written contract, for the herding or caring for the same for pay or on shares, or in any other. 
manner, except by absolute purchase, such horses, cattle, sheep and goats, together with the in- 
crease and product thereof, at all times, and until the full completion of such contract according to 
the terms thereof, shall be and remain the property of the said owner or owners so letting them out 
to be herded or cared for; and the person or persons so receiving the same for such purpose shall 
have no authority or right to sell, transfer, mortgage or dispose of the same, or any part thereof, 
in any manner whatever, without the express consent in writing of the owner or owners thereof. 


History: Laws 1882, ch. 67, § 2; C.L. 1884, § 78; C.L. 
1897, § 96; Code 1915, § 42; Laws 1923, ch. 14, § 6; C.S. 
1929, § 4-316; 1941 Comp., § 49-1207; 1953 Comp., § 
47-12-7, ' 


ANNOTATIONS 


Owner retains title under partido contract. — A 
mortgage made by one in possession of animals under 
a partido contract from the owner is void as against the 
owner; and the owner is not estopped from asserting 
his title by reason of allowing them to remain in pos- 


kind or value, although intermingled by the negligence 
of one party, and the numbers were greatly decreased be- 
cause of two dry years, plaintiff in an action of replevin 
was entitled only to such aliquot part of the entire number 
of sheep as she was able to show rightly belonged to her. 
Page v. Jones, 1920-NMSC-039, 26 N.M. 195, 190 P. 641, 
Person in charge has no power to dispose of flock. 
— Under a "partido" contract which calls for the return of 
a like number and kind of animals at the expiration of the 
contract, the original animals and’their increase remain 
the property of the original owner until the full comple- 


tion of the contract, and the person having such animals 
in charge has no power to dispose of them until his title 
thereto has vested. Milliken v, Martinez, 1916-NMSC-044, 
22 N.M. 61, 159 P. 952: 


session of the mortgagor. Encino State Bank v. Tenorio, 
1922-NMSC-026, 28 N.M. 65, 206 P, 698; 

Owner retains title only as to aliquot part of flock. 
— Where sheep belonging to different owners were run in 
one flock under partido contracts, and were of the same 


77-11-8. [Bulls required with herd; penalty for noncompliance; 
"pedigree bull" defined. | 


Hereafter it shall be unlawful for any person or persons, company or corporation to turn loose 
upon any common or public range in this state any she'orfemale cattle unspayed and over the age 
of nine months without at the same time turning loose and keeping herded with the same, at the 
rate of\at.least one good bull, not less than nine months nor more than eight years old, of at least 
one-half pedigree stock, to every twenty head of such she or female cattle; and any person or per- 
sons, company or corporation, violating the provisions of this section shall, upon conviction thereof, 
be punished. by.a fine of not:less than twenty-five [($25.00)] nor more than five hundred dollars 

[($500)], and be liable to the person or persons injured or damaged by such violation in an action at 
cy for the amount of the injury or damage sustained: provided, further, that the words, "pedigree 
bull," shall not be construed to mean a Texas or Mexican bull. . . 


History: Laws 1891, ch. 37, § 2; C.L. 1897, § 73; Code 
1915, § 48; C.S. 1929, § 4-324; 1941 Comp., § 49-1208; 
1958 Comp., § 47-128. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 


77-11-9. [Stray bulls i in heed rights of owner. ] sa 


hance dangerous bulls of bad breed are found in any herd and remain there doing damage 
to the owner of said herd for'the term of fifteen days, driving off or horning his own bulls, it shall 
be lawful for the owner or person in charge of said herd to geld any such dangerous, vicious, or low 
grade bull in order to avoid the damage which might be required from the owner of said herd: pro- 
vided, that if the owner of said: bull or bulls above mentioned is known, and it is within the power 
of the owner or herder of said herd, he shall notify the owner of said bull or bulls to take out or 
separate the same in order to avoid such damage. 


History: Laws 1882, ch. 66, § 11; C.L. 1884, § 119; 
C.L. 1897, § 180; Code 1915, § 47; C.S. 1929, § 4-323; 
1941 Comp., § 49-1209; 1953 Comp., § 47-12-9. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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ARTICLE 12 
Herd Law Districts © 
Sec. Sec. 


77-12-1. "Person" defined. 

77-12-2. Petition for herd law district, contents and, fil- 
|. ing; hearing; publication of notice; conduct; 

order; publication; exception. 

77-12-3, Parts of lands not to. be included without con- 
. sent. 

77-12-4, Publications; language. 

77-12-5, Trespassing in district; damages; lien:on brand. 

77-12-6. Distraint of livestock for damages. | 


77-12-1; ["Person'" defined. | 


77-12-7. Petition for dissolution of district; procedure. 

77-12-8, Judicial notice of district proceedings. 

77-12-9,. Fencing of exterior boundaries. , 

77-12-10, Failure to close gate; penalty. 

77-12-11,, Livestock at large on herd; law district road; 
penalty,, 

77-12-12... Application of act. 


Whenever the word "person" is used in this act [77-12-1 through 77-12-12 NMSA 1978], it shall 


include persons, firms and corporations. 


History: Laws 1923, ch. 68, $1; C.S. 1929, § 4-401; 
1941 Comp., § 49-1301; 1953 Comp., § 47-13-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1909, ch. 94, provided for 
the establishment of a herd law in Quay and Roosevelt 
counties and part of Guadalupe county. By Laws 1909, ch. 
138, the former act was made applicable to Curry county. 


ANNOTATIONS 


Laws 1909, ch. 138, extended the special legislation in 
ch. 94 to the newly created Curry county, and was not re- 
pealed by the general repealing clause of the 1915 Code. 
1917-18 Op. Att'y Gen. No, 17-1912. 

Herd district laws constitute ptiervachment on 
unrestricted right of owner to let his stock run at 
large. Grubb v. Wolfe, 1965- NMSC- 153, 75 N.M.601, 408 
P.2d 756. 

Am. Jur. 2d, AL. R. and C.J.S. references. — 4 Am. 
Jur, 2d Animals § 69 et seq. © 


Herd laws unaffected. — Laws 1909, ch. 94, provid- 3A C.J.S. Animals §§ 139 et seq., 238 et seq. 


ing for a herd law in certain counties, was not repealed 
by the repealing clause of the 1915 Code. Scarbrough v. 
Wooten, 1918-NMSC-019, 23 N.M. 616, 170 P. 743. 


77-12-2, [Petition for herd law district, contents and filing; hearing; 
publication of notice; conduct; order; publication; 
exception.] 


Whenever persons who own or hold ‘under lease or contract of purchase a majority of the acres 
of contiguous tracts of land, aggregating not less than three thousand eight hundred and forty 
acres, shall file with the board of county commissioners of the county in which such lands or a 
major portion thereof, are situated, a petition in writing signed and acknowledged in. the same 
manner as conveyances of deeds to real estate, and accurately defining such tracts of land and 
setting forth the correct acreage of each tract, requesting such board to declare such tracts of land 
a herd law district, said board of county commissioners shall, at the next regular or special meet- 
ing of said board, enter an order fixing the time and place, not less than twenty nor more than 
thirty days from the date of such regular or ‘special meeting, for a hearing on said petition. The 
clerk of such board shall give notice of the time and place of such hearing by publishing a notice 
thereof in two successive issues of a legal newspaper of general circulation published nearest to 
the said proposed district. The last publication shall be not less than ten days prior to the date of 
said hearing. At the time and place fixed for said hearing said board of county commissioners shall 
hear said petition, and if it finds the same is duly signed and acknowledged as herein provided, by 
persons who are owners, lessees or contract purchase holders, of a majority of the acres of lands 
within said proposed districts and otherwise complies with the provisions of this act, it shall enter 
an order declaring that all of said tracts of land embraced in said proposed district, from and after 
thirty days from the date of said order, shall be a herd law district-within the meaning of this act 
(77-12-1 through 77-12-12 NMSA 1978], and shall cause’a notice thereof, accurately defining the 
boundaries of said district, and stating that said district from and after the expiration of thirty 
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days from the date of said order shall be‘a herd law district within the meaning of this act, to be 
published in two consecutive issues of the same newspaper as the notice of said hearing. The last 
of such publications shall be not less than ten days. prior to the date said order shall take effect. 


Provided, however, that no such herd law district shall be created unless at least one-fourth of the 


land embraced therein is being used for agricultural purposes. 


History: Laws 1923, ch. 68, § 2; C.S. 1929, § 4-402; 
Laws 1933, ch. 92, § 1; pat Comp., § 49-1302; 1953 
Comp,, § 47-13-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For "legal newspapers," see 14- 
11-2 NMSA 1978. 


ANNOTATIONS 


Certain duties on owner without districts. — Al- 
though the herd law district legislation places certain 
responsibilities upon owners of livestock in herd law dis- 
tricts, it does not ‘follow that. no duty exists concerning 
protection of livestock absent such a district, The law re- 
quires an owner of livestock to use due care to protect his 
property from injury. Grubb v. Wolfe, 1965-NMSC-153, 75 
N.M. 601, 408 P.2d-756, 

Word "contiguous' means to touch, and if there is 
any separation of the lands by intervening parts or par- 
cels of land, then the property would not be contiguous, 
under the meaning of the law. 1931-32. Op. Att'y Gen. 
No. 32-502. 

"Owners, lessees and contract holders’: — The 
proper construction of the words "owners, lessees and 
contract holders," as used in this section, would be those 
owners, lessees and contract holders who have the pres- 
ent right to possession of the lands. In other words, a les- 
see with the present right to possession would have the 


control of the property and it would be his prerogative to 
sign a petition for the establishment of a district rather 
than the person who actually was the owner and had the 
title to such property, and the owners of leased property 
would not have the right to petition for inclusion in a herd 
law district without the will and consent of their lessees. 
1931-32 Op. Att'y Gen. No. 32-502. 

Lessee has right to sign petition for establish- 
ment of district, and a contrary petition by the owner is 
without weight. 1929-30 Op. Att'y Gen. No. 30-29. 

Additional small contiguous tracts allowed 
within district. — The district in the first instance must 
be formed of contiguous tracts of land which aggregate 
not less than 3840 acres. If the district, as formed, con- 
tains this amount of acreage apparently, under this sec- 
tion, smaller contiguous tracts may be included therein 
upon proper petition to the board of county commissioners 
and signed by the proper parties, 1931-32 Op. Att'y Gen. 
No. 32-502. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 71. 

Constitutionality of statute for formation of cattle dis- 
tricts, 69 A.L.R. 289. 

Boundaries of territory to be erected into stock law dis- 
trict or to be added to, or detached from, existing district, 
statute which leaves determination thereof to private in- 
dividuals, 70 A.L.R. 1064. 

8A C.J.S. Animals § 139. 


77-12-83. [Parts of lands not to be included without consent. | 


Such district,shall not include any part of the.contiguous land held by any person as owner, les- 
see or contract purchaser, unless it shall include the whole of all such lands of such person, except 
where such person shall expressly consent thereto by signing and acknowledging said petition. 


History: Laws 1923, ch. 68, § 3; C.S. 1929, § 4-403; 
1941 Comp., § 49-1303; 1953 Comp., § 47-13-3. 


77-12-4. [Publications; language. | 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


The publications required by this act [77-12-1 through 77-12-12 NMSA 1978] shall be made in 
English or Spanish or both in the discretion of the board. of county commissioners.,The board of 
county commissioners at the time of entering the orders herein provided for shall enter an order 
directing the language or languages in which such publication shall be made. 


History: Laws 1923, ch. 68, § 4; C.S. 1929, § 4-404; 
1941 Comp,, § 49- 1304; 1953 Comp. »» § 47- 18-4, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-12-5. [Trespassing in district; damages; lien on brand.] 


From and after the date said order takes effect, when any trespassing shall have been done 
by any cattle, horses, sheep, goats, hogs or other livestock, upon the land or property within said 
district, whether such land or property is enclosed with a legal fence or not, the person who is the 
owner, lessee or contract purchase holder of such land or property, may recover any damages he 
may sustain by reason thereof in any court of competent jurisdiction, and the person so damaged 
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is hereby given a lien on all livestock of the same kind or brand belonging to the owner of cae 
trespassing animals or livestock for the recovery of all damages and costs. 


History: Laws 1928, ch. 68, § 5; C.S; 1929, § 4-405; ‘Liability for personal injury or. death caused by tres- 
1941 Comp., § 49-1305; 1953 Comp.,, § 47-18-5..55 © passing or intruding livestock, 49 A.L.R:4th 710. ? 
Bracketed material. — The bracketed material was 3A C.J.S. Animals § 238. © 
inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Animals § 136. 


77-12-6. Distraint of livestock for damages. 


A person damaged by trespassing livestock may hold and distrain the trespassing livestock 
until the damages that he has suffered and the costs, including a reasonable amount set by the 
board per head per day for feeding and caring for the livestock during the time the livestock is so 
distrained, are paid or legally tendered. The person distraining the livestock shall give notice to 
the owner, if known or ascertainable, within forty-eight hours after distraint. 


History: Laws 1923, ch. 68, § 6; C.S. 1929, § 4-406; The 1999 amendment, effective July 1, 1999, substi- 
1941 Comp., § 49-1306; 1953 Comp., § 47-18-6; Laws tuted "a reasonableamount set by the board" for "the sum 


1999, ch, 282, § 78. of fifty cents ($,50)" in the first sentence. 


77-12-7. [Petition for dissolution of district; procedure. | 


Upon like petition requesting the dissolution of such district, and after the same notice and 
hearing as herein provided for the formation of such district, the board of county commissioners of 
the county in which such tracts of land or a major portion thereof are situated, shall enter an order 
dissolving such district. 


History: Lats 1923, ch. 68, § 7; C.S. 1929, § 4-407; 1909, ch. 94, and now sets forth the proper procedure to be 


1941 Comp., § 49-1307; 1953 Comp., § 47-13-7. followed in the dissolution of such districts. 1929-30 Op. 
Bracketed material. — The bracketed material was Att'y Gen. No, 30-30. 
inserted by the compiler and is not a of the law. Am. Jur. 2d, A.\L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 75 et seq. 
ANNOTATIONS 8A Cid.9, Animals §§ 252 to 262. 


Procedure for dissolution of all districts. — This 
section repealed by implication the provisions of Laws 


77-12-8. [Judicial notice of district proceedings.]| 


The court shall take judicial notice of the filing of such petition, the granting of such order, the 
publication thereof and of the location, extent and description of the district set forth in such order 
and publication. 


History: Laws 1923, ch. 68, § 8; C.S. 1929, § 4-408; Bracketed material. — The bracketed material was 
1941 Comp., § 49-1308; 1953 Comp., § 47-13-8. ‘# inserted by the compiler and is not part of the law. 


77-12-9. [Fencing of exterior boundaries.] 


The owners, contract purchasers or lessees of lands, lying next to the exterior boundaries of any 
such herd law district, may construct a legal fence along the whole or any part of such exterior 
boundaries including the intersection with the roads which enter such districts, provided they 
construct automobile runways and cattle guards and gates in such fences where same cross such 
roads, according to plans and specifications approved by the state highway engineer and such 
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ANIMALS AND LIVESTOCK 


77-12-12 


runways, cattle guards and gates when so constructed, provided said Bates are ilesest shall not be 


construed to render such fence not a legal fence.. 


History: Laws 1923, ch..68, § 9; C.S. 1929, § 4-409; 
1941 Comp.,, § 49-1309; 1953: Comp., §.47-13-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For cattle guards and gates re- 
quired in fences crossing highways, see 67-7-10 NMSA 
1978. 

For legal fences, see 77-16-1 to 77-16-9 NMSA 1978. 


ANNOTATIONS 


Judicial notice of nature of cattle guards allowed. 
— Cattle guards are common objects in New Mexico cattle 


country and courts can take judicial notice of their nature 
by appropriate books or documents of reference. Williams 
v, N.M, State Hwy. Comm'n, 1971-NMCA- 050, 82 N.M. 
550, 484 P.2d.770. 

Am. Jur. 2d, A.L.R. and C.J.S. me ented — 4Am, 
Jur, 2d Animals § 70 et seq. 

3A C.J.S. Animals § 140. 


77-12- 10. Failure to close gate; petialty: 


A person who opens.and fails to close a gate provided for in sii 77-12-9 N MSA 1978 is coli 
of a misdemeanor and on conviction shall be sentenced in accordance with the provisions of Sec- 


tion 31-19-1 NMSA 1978. 


History: Laws 1923, ch. 68, § 10; C.S. 1929, § 4-410; 
1941 Comp., § 49-1310; 1953 Comp., § 47-13-10; Laws 
1999, ch. 282, § 79. 

The 1999 amendment, effective July 1, 1999, in- 
serted "provided for in Section 77-12-9 NMSA 1978" and 


substituted "sentenced in accordance with the provisions 
of Section 31-19-1 NMSA 1978" for "fined not less than 
five dollars nor more than fifty dollars". 


77-12-11. Livestock at large on herd law district road; penalty. 


An owner or holder of livestock described in Section ‘77-12-6 NMSA 1978 who permits livestock 
to run at large on a public road within a herd law district is guilty of a misdemeanor and on convic- 
tion shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1928, ch. 68, § 11; C.S. 1929, § 4-411; 


1941 Comp., § 49-1311; 1953 Comp., § 47-13-11; Laws 
1999, ch. 282, § 80. 

The 1999 amendment, effective July 1, 1999, updated 
the statutory reference near the beginning of the section, 
and substituted "sentenced in accordance with the provi- 
sions of Section 31-19-1 NMSA 1978" for "fined not less 
than five dollars nor more than fifty dollars" at the end. 


ANNOTATIONS 


Owner liability if cattle strays upon highway. — A 
cattle owner who negligently fails to keep his cattle from 
straying upon a highway may be held liable in a civil. ac- 
tion for damages arising from a collision with his live- 
stock, even at a point where the highway is unfenced, in 
open range country. Grubb v, Wolfe, 1965-NMSC- 153, 75 
N.M. 601, 408 P.2d 756. 

Public roads deemed not within districts, — Itis to 
be noted that a herd law district must contain land which 
is contiguous. State and federal highways and the rights- 


of-way upon which they are built would be public roads . 


77-12-12. [Application of act.] © 


subject to the jurisdiction of the state of New Mexico and 
its agents, and therefore would.not be land lying within a 
herd law district. 1953-54 Op. Att'y Gen. No. 53-5864. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Own- 
er's liability, ander legislation forbidding domestic ani- 
mals to run at large on highways, as dependent on negli- 
gence, 34 A.L.R.2d 1285. 

Liability of person, other than owner of animal or owner 
or operator of motor vehicle, for damage to motor vehicle 


‘4 or injury to person’riding therein resulting from collision 


with domestic animal at large in street or highway, 21 


. A.L.R.4th 132, 


Liability of owner or operator of motor vehicle for dam- 
age to motor vehicle or injury to person riding therein 
resulting from collision with domestic animal at large in 
street or highway, 21 A.L.R.4th 159. 

Liability of owner of animal for damage to motor vehicle 
or.injury to person riding therein resulting from collision 
with’ domestic animal at large in street or highway, 29 
A.L.R.4th 431. 


‘This act [77-12-1 through ‘77-12-12 NMSA 1978] shall not apply to territory within an incor- 
porated ‘city, town or village, nor shall it be construed to repeal, amend or in anywise affect the 
provisions of Chapter 88 of the Session Laws of 1919 [repealed], as amended by Chapter 70 of the 
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ESTRAYS 


77-13-2 


Session Laws of 1921, but such owners, lessees and contract purchase holders within any orga- 
nized irrigation district may take advantage of the provisions of this act. 


History: Laws 1923, ch. 68, § 12; C.S. 1929, § 4-412; 
1941 Comp., § 49-1312; 1953 Comp., § 47-18-12. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Chapter 88 of the Session Laws of 1919, compiled as 77- 
14-8 through 77-14-24 NMSA 1978, was repealed by Laws 
2017, ch. 129, § 2, effective June 16, 2017. 


ARTICLE 13 


Kstrays 
Sec. Sec. 
77-13-1. Possession of estray unlawful. 77-13-7. Rights of impounder; charges; determination by 
77-13-2. Impoundment of estray animals, board. 
77-13-3. Examination of brand records; notice to owner; 77-13-8. Impounding éstray; failure to notify board; pen- 
charge for care; limitation. alty. 


77-13-4. Owner unknown; publication and posting of no- 
tice. 

77-13-5. Sale of unclaimed estrays; bill of sale; effect; sale 
without advertisement; conditions. 

77-13-6. Disposition of proceeds; record of sale; payments 
to owner, | 


77-13-9. Escape or removal of estray; possessory right of 
person impounding, 
77-13-10. os of municipalities not affected. 


77-18-1. Possession of estray unlawful. 


It shall be unlawful for any person, corporation or company or its employees or agents to take up 
any estray and retain possession of the estray except as provided i in Chapter 7 7, Article 13 NMSA 


1978. 


History: Laws 1907, ch. 80, § 1; Code 1915, § 157; 
C.S. 1929, § 4-1501; 1941 Comp., § 49-1501; 1953 
Comp., § 47-14-1; Laws 1975, ch. 45, § 1; 1993, ch. 248, 
§ 78. 

Cross references, — For unbranded animals or those 
unaccompanied by bill of sale as estrays, see 77-9-40 
NMSA 1978. 

For illegal confinement of animals, see 80-18-5 NMSA 
1978. 


ANNOTATIONS 


When horse not estray. — A horse whose brand was 
duly recorded and which was not 50 miles from its usual 
range was not an estray. State v. Miller, 1937-NMSC-076, 
41 N.M. 618, 72 P.:2d 1088, » 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Animals § 66. 

8A C.J,S. Animals § 123. 


The 1993 amendment, effective June 18, 1993, re- 
wrote this section to the extent that a detailed chm patteon. 
is impracticable. 


77-13-2. Impoundment of estray animals. 


A. A person shall not impound an estray except when the estray is found on property the per- 
son owns or controls. When a person impounds an estray, he shall, within five days of the impound- 
ment, notify the director or an inspector of the impoundment. 

B. A person having knowledge of an estray upon any public or private range, fenced or un- 
fenced, may notify the director or an inspector, giving description of the estray, and upon instruc- 
tions from the board or inspector the estray shall be turned over to an inspector for disposition as 
the board may direct according to law. 

C. Itis lawful for a person having knowledge of an estray grazing on public land, public high- 
ways or other lands used for grazing purposes in conjunction with public land and who has the 
prior approval of or is acting in cooperation with an agent of the board to impound and detain the 
estray for the purpose of ascertaining ownership by brand or other means of identification. The 
owner of the estray found to be in trespass shall be allowed forty-eight hours from receipt of notice 
of impoundment within which to claim the animal and make settlement for trespass damage. If 
the owner fails to claim the animal and effect a settlement for trespass damages within the time 
allowed, the estray detained shall be turned over to an inspector or other agent of the board for 
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disposition in site same manner as soe oe for other estrays: under Chapter Re, raennetil - NMSA 
1978. 


History: Laws 1907, ch. 80, § 2; Code 1915, § 158; ANNOTATIONS 
C.S. 1929, § 4-1502; 1941 Comp., § 49-1502; Laws 1951, 
ch. 122, § 1; 1953 Comp.,’§ 47-14-2; Laws 1977, ch. 165, Board may, sell unclaimed animals. - — The cattle 
§ 1; 1999, ch. 282, § 81. sanitary board of New Mexico (now livestock board).can 
The 1999 amendment, effective July 1, 1999, updated sell impounded livestock which have a legally recorded 


brand and whose owners are known, and have been no- 
'' . tified of impoundment, but who refuse to claim such im- 
~ pounded animals within the specified time, if the statutory 
procedure is followed. 1953-54 Op. Att'y Gen. No. 54-5954. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 68. 
8A C.J,S. Animals §§ 87, 124, 125. 


the statutory references in Subsection C, and made Style 
tic changes throughout the section. 

The 1977 amendment rewrote this section, which ae 
merly dealt with reporting the taking up of estray ani- 
mals to the secretary of the cattle sanitary board. 


77-13-3.. Examination of brand records; notice to owner; charge for 
care; limitation. 


Upon receiving notice of the impoundment of an estray the director shall make or cause to,be 
made an examination of the brand records. If from this record the name.of the owner or probable 
owner can be determined, the director shall notify the owner of the impoundment of the estray 
and, upon the owner proving to the satisfaction of the board that the estray is lawfully his, the 
board shall issue to him an order to receive the estray upon payment of mete i ci ag pre 
that may have been incurred in the care of the'estray.impounded. . °. ; : ‘ 


History: Laws 1907, ch. 80, § 3;*Code 1915, § 159, The 1977 amendment rewrote this section, which for- 
C.S.1929, § 4-1503; 1941 Comp, »» 8 49-1503; Laws 1953, merly dealt with duties of the secretary of the cattle sani- 
ch, 18, § 1; 1953 Comp., § 47-14-83; Laws 1977, ch. 165, tary board and the taking up of estrays. 

§ 2; 1999, ch. 282, § 82. 

The 1999 amendment, effective July 1, 1999, made ANNOTATIONS 

several stylistic changes throughout the section. ‘Am. Jur. 2d, A.L.R. and'C.3.S. references. 3A 


C.J.S. Animals " a 


77-13-4. Owner unknown; publication and posting of notice. 


If the director of the New Mexico livestock board is unable to determine from the records and 
description who is the owner or probable owner of such estray or estrays, he shall publish at least 
once in some publication in general circulation in the. county in which the estray animal was 
picked up, said publication to be designated by the New Mexico livestock board, a notice of such 
estray, which notice shall give a description of the animal or animals, shall state when and where 
the same were impounded and shall give notice that unless the animal or animals are claimed by 
the legal owner within five days after the publication of the notice, the same shall be sold by the 
New Mexico livestock board for the benefit of the owner when found. 


History: Laws 1907, ch. 80, § 4; Code 1915, § 160; The 1977 amendment rewrote this section, which for- 


Laws 1921, ch. 114, § 1; C.S. 1929, § 4-1504; Laws 1941, merly dealt with duties of the secretary of the cattle 8 sani- 


ch. 109, § 1; 1941 Comp., § 49-1504; Laws 1953, ch. 19, tary board and the’ rim th of estrays. | 
§ 1; 1953 Comp., § 47-14-4; Laws 1977, ch. 165, § 3. : 
Cross references. — For impounding of animals run- 
ning at large in irrigation districts, see 77-14-7 NMSA 
1978. 


77-13-5. Sale of unclaimed estrays; bill of sale; effect; sale without., 
advertisement; conditions... | 


If an estray i is not claimed within five days after the last publication of notice, it may be sold by 
the board through an inspector i in such manner as the board may direct. The inspector making the 
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sale shall give a bill of sale to the purchaser from the board, signed by himself as inspector. The 
bill of sale shall be legal evidence of the ownership of the livestock by the purchaser and shall be 
a legal title to the livestock. Where the director determines that. it is impractical.to publish notice, 
the estray may be sold immediately without notice. In such case, the board shall publish notice of 
the proceeds from the sale of the estray in the same manner and for the same length of time as 
provided for the notice of the sale and shall hold and distribute the proceeds from the sale in the 
same manner as if the sale were sha after notice. 


History: Laws 1907, ch. 80, § 5; Code 1915, § 161; Law silent on branding of estrays by board. — The 


Laws 1921, ch, 114, § 2; C.S. 1929, § 4-1505; Laws 1939, law is apparently absolutely silent on whether the cattle 
ch. 16, § 1; 1941 Comp., § 49-1505; 1953 Comp., § 47- sanitary board (now New Mexico livestock board) may 
14-5; Laws 1977, ch. 165, § 4; 1999, ch. 282, § 83. brand estrays with its brand before sale for the purpose of 
The 1999 amendment, effective July 1, 1999, made identifying it, and include the brand in the description of 
stylistic changes throughout the section. the animal in the bill of sale issued by the board. Nothing 
The 1977 amendment rewrote this section, which for- expressly permits such practice, or prohibits it. 1 40 
merly dealt with the duties of the cattle sanitary board Op. Att'y Gen. No. 40-8636: ° 
and its brand inspectors, reducing the period before sale Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am. 
in the first sentence from twenty days to five days... Jur. 2d Animals § 68. 


ANNOTATIONS 3A C.J.S, Animals § 130. 


Sales of estray animals must be strictly in accor- 
dance with statute, and brands must be correctly given 
in the advertisement. 1912-13 Op. Att'y Gen. No. 13-993. 


77-13-6. Disposition of proceeds; record of sale; payments to owner. 


The inspector making the sale of an estray shall return the proceeds of the wale to the beard: 
The board shall pay the expenses incurred in the impounding, publishing of notice and selling of 
the animal and place the balance in the fund of the board, making a record of the same showing 
the marks and brands and other means of identification of the livestock and giving the amount 
realized from the sale. The record shall be open to the inspection of the public. Should the lawful 
owner of an estray that has been. sold be found within two years.after the sale of the livestock, the 
net. amount received from the sale of the estray less the sum prescribed by law for office handling 
fees shall be paid, to the owner upon his proving ownership to the satisfaction of the board, « 


History: Laws 1907, ch. 80, § 6; Code 1915, § 162; The 1977 amendment substituted "livestock inspec- 
C.S. 1929, § 4-1506; 1941 Comp., § 49-1506; 1953 tor" for "brand inspector" near the beginning of this sec- 
Comp., § 47-14-6; Laws 1977, ch. 165, § 5; 1981, ch. tion, substituted "New Mexico livestock board" for "cattle 
357, § 13; 1999, ch. 282, § 84. sanitary board" in two places, substituted "five dollars 

The 1999 amendment, effective duly 1; 1999, made ($5.00) for office handling fees" for "one dollar ($1.00) for 
stylistic changes throughout the section; \:» each estray, to be retained by the cattle sanitary board" in 

The 1981 amendment substituted "prescribed by lav" the second sentence and made other minor changes: 


for "of five dollars ($5.00)" in the second sentence: 


717-13-7. Rights of impounder; charges; determination by board. 


Upon the impoundment of any estray animal or animals as provided in Section 77-13-2 NMSA 
1978, the impounder shall be entitled to hold same lawfully until relieved of their custody by the 
New Mexico livestock board. Shoulda claimant for the animal or animals apply to the impounder 
for possession of the same, the impounder shall at once notify the New Mexico livestock board in 
writing of such application: Should the board be satisfied that the applicant is the lawful owner, 
it shall forthwith issue an order by the director authorizing the impounder to deliver said estray 
or estrays to the owner, who may be required to pay any reasonable charges incurred by the im- 
pounder; provided, that in case of a controversy as to what shall constitute a reasonable charge, 
the New Mexico livestock board shall fix the amount, the time of service for which the impounder 
may claim remuneration, commencing on the date of notification made by the raponnder to the 
New Mexico livestock board. 
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History: Laws 1907, ch. 80,.§ 7; Code 1915, § 163; ANNOTATIONS 


, aly age Mey baer eR ? Bs B 150% -() 868 ‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
cs Jur, 2d Animals § 66. 


The 1977 amendment rewrote this section, which for- — 
merly referred to takers-up and the cattle sanitary board. 3A Cu.S, Animals § 127, 


77-13-8. Impounding estray; failure to notify board; penalty. 


It is unlawful for a person other than an inspector to impound or retain possession of an estray 
except as provided in Sections 77-13-2 and 77-13-7 NMSA 1978. A person who impounds an estray 
contrary to the provisions of Chapter 77, Article 13 NMSA 1978 is guilty of a misdemeanor and _. 
upon conviction shall be sentenced in accordance with the provisions of Section 31+ 19- : NMSA 
1978 for each offense. 


History: Laws 1907, ch, 80, § 8; Code.1915, § 164; cabal ANNOTATIONS 
C.S. 1929, §. 4-1508; 1941, Comp., § 49-1508; 1953 , ; . are 
Comp., § 47-14-8; Laws 1977, ch. 165, § 7; 1999, ch. Board may impound livestock upon roads within 
282, § 85. herd law districts. — The cattle sanitary board of New 
The 1999 amendment, effective July 1, "1999, updated Mexico (now livestock board) does have the authority to 
the statutory references in the first section, substituted take up and impound livestock with a legally recorded 
"shall be sentenced in accordance with the provisions of brand on them which are found running at large upon 
Section 31-19-1 NMSA 1978" for "may be fined one hun- state or federal highways or upon publie roads within herd 
dred dollars ($100)" in the last sentence, and made stylis- law district areas. 1953-54 Op. Att'y Gen. No. 53-5864. 
tic changes. Am, Jur. 2d, A.L.R. and C.J.S. references. — 3A 
The 1977 amendment rewrote this section, which for- C.J.S. Animals § 133. 


merly déalt with taking up estrays’/and provided a maxi- 
mum fine of $500 for taking up estrays without notifying 
the cattle sanitary board. 


y 


77-13-9. Escape or enrol of estray; possessory right of person 
impounding, 


If any animal, after having been impounded by any person under the provisions of this article, 
shall escape or be taken from the possession or custody of such person before the same shall have 
been disposed ‘of under the provisions of the [this] article, then such person or the New Mexico 
livestock board or its authorized inspector shall have the right to recover the animal wherever the 
same may be found, to be held until disposed of as provided for in this article. 


History: Laws 1907, ch. 80, § 9; Code 1915, § 165; The 1977 amendment sabbtitirted "impounding" for 
C.S. 1929, § 4-1509; 1941 Comp: » § 49-1509; 1953 "taking up" at the end of the catchline of this section, sub- 
Comp., § 47-14-9; Laws 1977, ch. 165, § 8. stituted "impounded" for "taken up" near the beginning of 

Bracketed material: — The bracketed material was the section, inserted "or the New Mexico livestock board or 
inserted by the compiler and is not part of the law. its authorized inspector" and made other minor changes. 

Compiler's notes. — The words "this article" at the 
end of this section first appeared in Laws 1977, ch. 165, ANNOTATIONS 
and refer to Article 14 of Chapter 47, 1953 Comp., the «Am, Jur. 2d. AdiR:vand>Cal.S! references, —3A 
present provisions of which are compiled as 77-13-1 to 77- Gola. Animate g 129. 


13-10 NMSA 1978. 


77-13-10... Rights of municipalities not affected. 


Nothing in this article shall amend, alter, change or interfere with the rights of any incorporated 
municipality in this state to prevent the running at large of any stock within the corporate limits 
of said municipality, and the impounding of the same as is now provided by law. 


History: Laws 1907, ch. 80, § 11; Code 1915, § present provisions of which are compiled as 77-13-1 to 77- 
167; C.S. 1929, § 4-1511; 1941 Comp., § 49-1510; 1953 13-10 NMSA 1978. 
Comp., § 47-14-10; Laws 1977, ch. 165, § 9. The 1977 amendment substituted "municipalities" for 
Compiler's notes. — The words "this article" at the "cities and towns" in the catchline of this section and "mu- 
end of this section first appeared in Laws 1977, ch. 165, nicipality" for "town or city" in this section. 


and refer to Article 14 of Chapter 47, 1953 Comp., the 


1304 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


77-14-1 TRESPASS AND RUNNING AT LARGE 77-14-83 


ARTICLE 14 


Trespass and Running at Large 


it 


Sec. Ye ol Sec! 63 
77-14-1.. Repealed. 77-14-20. Repealed. 
77-14-2.. Definition. | oi 77-14-21, Repealed, 
77-14-3. Trespass on lands. 77-14-22.,, Repealed. 
77-14-4,. Repealed. A508 By: 77-14-23. Repealed. 
77-14-5. Repealed. ) 77-14-24, Repealed. 
77-14-6. Repealed. 77-14-25. Repealed. 
77-14-7. Livestock running’at large; when unlawful; im- 77-14-26. Repealed... 
pounding; sale; suit for damages. 77-14-27. Repealed. 
77-14-8. Repealed. 77-14-28, Repealed. 
77-14-9. Repealed. 77-14-29. Repealed. ° 
77-14-10. Repealed. 77-14-30. Repealed. i 
77-14-11. Repealed. , 77-14-31. Repealed. {| 
77-14-12, Repealed... ‘ 77-14-32: Repealed. 
77-14-13, Repealed. : 77-14-38. Repealed. 
77-14-14. Repealed. 77-14-34. Repealed. 
77-14-15. Repealed. . 77-14-35, , Repealed. 
77-14-16. Repealed, 77-14-36, Impoundment of trespass livestock... 
77-14-17. Repealed, 77-14-37. Repealed. il 
77-14-18. Repealed. 77-14-88. Repealed. 
77-14-19. Repealed. 77-14-39. Repealed. 


77-14-1. Repealed. 


Repeals, — Laws, 1999, ch. 282, § 104 repealed 77-14-1 effective July 1, 1999. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1882, ch. 42, § 5, relating the 1998 NMSA 1978 on NMOneSource.com. 
to trespass within inclosure for’ occupation or pasturage, * ; 


77-14-2. Definition. 


As used in Chapter 77, Article 14 NMSA 1978, "proper military: authority" means the command- 
ing officer or other person in charge of a radtieery reservation or ERCLRY en, 


History: 1953 Comp., § 47-15-1.1, enacted by Laws The 1989 Sentient: effective June 16, 1989, re- 


1977, ch. 189, § 1; 1989, ch. 230, § 1; 1999, ch. 282, § 86. structured the formerly undesignated provisions as the 

The 1999 amendment, effective July 1, 1999, substi- present undesignated introductory paragraph and Sub- 
tuted "Chapter 77, Article 14" for "Article 77, Chapter 14" section A, substituted "Article 77, Chapter 14 NMSA 
in the introductory language, deleted Subsection A, which 1978" for "Article 15.of Chapter’ 47" in the undesignated 
defined "livestock", and removed the Subsection B desig- introductory paragraph and "means" for "shall include" in 
nation from the remaining definition. tg Subsection A, and added Subsection B. 


77-14-3. Trespass on lands. 


A. Itis unlawful for a person or his agents or employees Having charge of livestock to permit 
or allow the livestock to go upon the lands of others in this state for the purpose of grazing or 
watering, upon any waters upon the lands without the permission of the owner or legal claim- 
ant or his agent. The.provisions of this;section shall not. be construed to affect the obligation of a 
property owner to meet the requirements of Section 77-16-1 NMSA 1978 for fencing against such 
trespasses and shall apply not only to titled lands in this state but to any lands upon which a per- 
son may have a valid existing filing under the laws of the United States or any lands that may be 
leased by any person from the state. 

B.,.A person or proper military authority who claims the benefits. of the protection of this sec- 
tion shall carefully and conspicuously mark the line, of his lands so that such mark may be easily 
seen by persons handling livestock and shall post a notice upon the land conspicuously, warning 


iw 
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77-14-4 ANIMALS AND LIVESTOCK 77-14-7 


against trespassing or shall serve personal written notice giving description of the land by govern- 
ment surveys or by metes and bounds. 


History: Laws 1901, ch. 28, § 1; 1901, ch.75,§ 1; The 1989 amendment, effective June 16, 1989, added 


Code 1915, § 39; C.S. 1929, § 4-309; 1941 Comp., § 49- the catchline and the subsection designations; substituted 
1602; 1953 Comp. ., § 47-15-2; Laws 1989, ch. 230, § 2; "livestock or other animals" for "drove of bovine cattle, 
1999, ch. 282, § 87. horses, sheep, goats or other animals" in the first sentence 
Compiler's notes. — Laws 1905, ch. 130, § 1 repealed of Subsection A; in Subsection B inserted "or representa- 
Laws 1901, ch. 28, § 2, providing penalties for violation of tive of a military reservation or enclave" and substituted - 
Laws 1901, ch. 28, § 1. "livestock" for "such droves, flocks or herds of animals"; 
Cross references, — For stray bulls in herd, see 77- and made minor stylistic changes throughout the section. 
11-9 NMSA 1978, é 
For public lands as common pastures, see 19-3-5 to 19- ANNOTATIONS 
3-9 NMSA 1978. ; This section is no bar to suit for willful trespass, 
For penalty for use of public land for range without though the owner has not complied with its provisions, 
owning water right, see 19-3-15 NMSA 1978. Gutierrez v. Montosa Sheep Co., 1919-NMSC- 056, 25 N.M. 
For trespass on mining claims or millsites, see 69-3-27 540, 185 P. 273. 
NMSA 1978. . : No injunction unless owner complies with stat- 
The 1999 amendment, effective July 1, 1999, in- ute. — Where it is not shown that a party knows the 
serted "shall not be construed to affect the obligation of boundaries of privately owned land, surrounded by gov- 
a property owner to meet the requirements of Section 77- ernmental domain, he cannot be enjoined from driving 
16-1 NMSA 1978 for fencing against such trespass and his flocks and herds upon such lands, unless the owner of 
shall" in the second sentence of Subsection A, substituted such land has complied with this statute. Jastro v. Fran- 
"proper military authority" for "representative of a mili- cis, 1918-NMSC-036, 24 N.M. 127, 172 P. 1139. 


tary reservation or enclave” in Subsection B, and made 
stylistic changes throughout the section. 


77-14-4. Repealed. 


Repeals. — Laws 2017, ch. 129, § 2' repealed 77-14-4 reservations or enclaves, effective June 16, 2017. For pro- 
NMSA 1978, as enacted by Laws 1909, ch. 146, § 1, relat- visions of former section, see the 2016 NMSA 1978 on 
ing to animals running at large in unincorporated towns, NMOneSource.com. 


conservancy districts, irrigation districts and on military 


77-14-5. Repealed. 


Repeals, — Laws 2017, ch. 129, § 2 repealed 77-14-5 effective June 16, 2017, For provisions of former section, 
NMSA 1978, as enacted by Laws 1909, ch. 146, § 2, re- see the 2016 NMSA 1978 on NMOneSource.com. 
lating to livestock running at large, petition to prohibit, 


77-14-6. Repealed. 


Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-6 publication, effective June 16, 2017. For provisions of for- 


NMSA 1978, as enacted by Laws 1909, ch. 146, § 3, re- mer section, see the 2016 NMSA 1978 on NMOneSource 
lating to animals running at large, order prohibiting, .com. 


77-14-7. Livestock running at large; when unlawful; impounding; sale; - 
suit for damages. 


A. It is unlawful for the owners of livestock to willfully allow the livestock to run at large 
within the town, conservancy district, irrigation district or military reservation or enclave. An 
owner who willfully allows livestock to run at large is guilty of a misdemeanor and upon convic- 
tion shall be punished in accordance with the Provisions of Section 31-19-1 NMSA 1978 for pail 
offense. 

B. The sheriff or other peace officer or proper military sithobity or the board shall impound 
livestock found running at large and sell the livestock at public auction to the highest bidder for 
cash after giving notice of the time and place of sale in some newspaper published in the county 
where the violation occurred three days prior to the day of sale; provided that in the case of a mili- 
tary reservation or enclave, the sale shall be conducted by the board pursuant to the procedure’ 
set forth in Section 77-14-36 NMSA 1978. The proceeds up to ten dollars ($10.00) per day for each 


1306 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


77-14-8 TRESPASS AND RUNNING AT LARGE 77-14-11 


animal shall be retained by the impounding authority to cover its expense and fees. The balance, 
if any, shall be paid to the general fund. ) 

C. The owner of livestock impounded may redeem the livestock at any time prior to sale by 
paying the impound fees and costs incurred for each day or portion of a day that the livestock has 
been in custody; provided that in the case of a military reservation or enclave, redemption shall be 
allowed pursuant to Section 77-14-36 NMSA 1978. 

D. A person claiming damages for violation of the order may file suit to recover damages as in 
other civil cases; provided that such damages; in the case of a violation involving a military reser- 
vation or enclave, shall include direct, indirect, incidental and consequential damages. 


History: Laws 1909, ch. 146, § 4; Code 1915, § 38; sentence; inserted "per day" following "five dollars ($5.00)" 
C.S. 1929, § 4-308; Laws 1939, ch. 119, § 4; 1941 Comp., in the second sentence of Subsection B; substituted "the 
§ 49-1606; 1953 Comp., § 47-15-6; Laws 1989, ch. 230, § impound fees and costs incurred" for "to the officer one 
6; 1999, ch. 282, § 88; 2017, ch. 129, § 1. dollar ($1.00)" in Subsection C; and made stylistic changes 

Cross references. — For unlawfully permitting live- throughout the section. 
stock upon highways, seé 30-8-13 NMSA 1978. The 1989 amendment, effective June 16, 1989, re- 

The 2017 amendment, effective June 16, 2017, pro- wrote this section to the extent that a detailed comparison 
vided that it is a misdemeanor for one to willfully allow is impracticable. 
one's livestock to run at large, and removed the require- 
ment that the board of county commissioners first publish ANNOTATIONS 
and post an order prohibiting livestock from running at Am. Jur. 2d. A.L.R. and C.J.S. references. — 4 Am. 
large in a particular area, included the livestock board Jur 2d Aniiiat § 60 et seq. 
within the authorization to impound livestock found run- Joint liability of several independent owners of tres- 
ning at large and to sell the livestock at public auction, passing animals,'9 A:L.R. 945, 35 A.L.R. 409, 91 A.L.R. 
and increased the impounding fee for livestock found run- 759. ; 5 ; 
ning at large; in Subsection A, deleted "After the publica- Character and extent of claims for which lien on animal 
tion and posting of an order pursuant to Section 77-14-6 damage feasant attaches, 26.A.L:R..1047. 

NMSA 1978", after "owners of livestock to", added "will- Tenant's liability for trespass by animals leased with 

fully", and after "livestock to run at large", deleted "in vio- farm; 32 A.L.R. 859. 

lation of the order"; and in Subsection B, after "military Scienter as condition of liability for damage by trespass- 

authority", added "or the board", and after "The proceeds ing animals other than dogs, 33 A.L.R. 1305. 

ace "five dollars ($5.00)" and added "ten dollars What constitutes willful trespass by stock on land not 
* , ‘ : inclosed by legal fence, 158 A.L.R. 375. 

The 1999 amendment, effective July 1, 1999, in Sub- Civil liability of landowner for killing or injuring tres- 
section A, inserted "pursuant to Section 77-14-6 NMSA passing dog, 15 A.L.R.2d 578. 


1978" in the first sentence, and substituted "shall be pun- 
ished in accordance with the provisions of Section 31-19-1 
NMSA 1978" for "before a magistrate shall be punished 
by a fine not exceeding ten dollars ($10.00)" in the last 


Liability for injury to animals poisoned as result of 
spraying or dusting of crop, 37 A.L.R.3d 833. 
3A C.J.S. Animals §§ 157 to 162. 


77-14-8. Repealed. 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-8 effective June 16, 2017. For provisions of former section, 


NMSA 1978, as enacted by Laws 1919, ch. 88, § 1, relating see the 2016 NMSA 1978 on NMOneSource.com. 
to irrigation districts, impounding trespassing animals, 


77-14-9. Repealed. 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-9 2017. For provisions of former section, see the 2016 NMSA 


NMSA 1978, as enacted by Laws 1919, ch. 88, § 2, relat- 1978 on NMOneSource.com. 
ing to definition of political subdivision, effective June 16, 


77-14-10. Repealed. 


Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-10 district, effective date, judicial notice, effective June 16, 
NMSA 1978, as enacted by Laws 1919, ch. 88, § 3, relating 2017. For provisions of former section, see the 2016 NSIsA 
to publication of order to restrain animals in irrigation 1978 on NMOneSource.com. 


77-14-11. Repealed. 


Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-11 provisions of former section, see the 2016' NMSA 1978 on 
NMSA 1978, as enacted by Laws 1919, ch. 88, § 4, relating NMOneSource.com. 
to right to impound, fences, effective June 16, 2017. For 
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77-14-12 


77-14-12. Repealed: 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-12 


NMSA 1978, as enacted by Laws 1919, ch. 88, § 5, relating 
to holding animals for damages, effective June 16, 2017. 


77-14-13. Repealed. 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-13 


NMSA 1978, as enacted by Laws. 1919, ch. 88, § 7, relat- 
ing to suit for damages in irrigation district, failure to 


77-14-14, Repealed. 
Repeals, — Laws 2017, ch. 129, § 2 repealed 77-14-14 


NMSA 1978, as enacted by.Laws 1919, ch. 88, $8, relating 
to replevin of animals, bond, effective June 16, 2017. For 


77-14-15. Repealed. 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-15 


NMSA 1978, as enacted by Laws 1919, ch. 88, § 9, relat- 
ing to sale of animals before judgment, proceeds, liability 


77-14-16. Repealed. 
Repeals, — Laws 2017, ch. 129, § 2 repealed 77-14-16 


NMSA 1978, as enacted by Laws 1919, ch. 88,°§ 10, relat- 
ing to animals taken up in irrigation district, sale, number 


77-14-17. Repealed. _ 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-17 


NMSA 1978, as enacted by Laws 1919, ch. 88, § 11, relat- 
ing to delivery of animals to magistrate for sale, effective 


77-14-18. Repealed. 


Repeals. — Laws 2017, ch,.129, § 2 repealed 77-14-18 
NMSA 1978,,as enacted by Laws 1919, ch. 88; § 12, relat- 


ANIMALS AND LIVESTOCK © 


77-14-21 


For provisions of former section, see e the 2016 NMSA 1978 


on Phe OTESOUI: com. 
; P] 


‘file Suit, return of animals, effective June 16, 2017. For 


ing to notice of sale, effective June 16, 2017. For provisions’ 


77-14-19. Repealed. 


Repeals, — Laws 2017, ch, 129, § 2, repealed 77-14-19 
NMSA 1978, as enacted by Laws 1919, ch: 88, § 13, re- 
lating to sale of animals, entries on docket, owner to be 


77-14-20. Repealed. 


Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-20 
NMSA 1978, as: enacted; by Laws 1919, ch, 88, § 14, relat- 
ing to fees, appointment of poundkeeper, effective June 16, 


77-14-21, Repealed. 


Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-21 
NMSA 1978, as enacted by Laws 1919, ch, 88, § 15, re- 
lating to owners of animals unknown, appraisers, report, 
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provisions of former section, see the 2016 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2016 Nis 1978 on 
NMOneSouree. com.. ’ 


ris 
: 


of clerk, effective June 16, 2017. For provisions of former 
section; see the 2016 NMSA 1978 on NMOneSource.com. 


necessary, effective June 16, 2017. For provisions of for- 
mer section, see the 2016 NMSA 1978 on NMOneSource 
com, : 


June 16, 2017. For provisions of former section, see the 
2016 NMSA 1978.0n NMOneSource.com. 


of former section, see the 2016 NMSA 1978 on WNMOne 
Source.com, 


summoned, effective June 16, 2017. For provisions. of for- 
mer section, see the)2016 NMSA 1978 on NMOneSource 
com. Bs 


2017, For provisions of einek section, see the 20 16 ae 
1978 on NM Ore Sincere 


effective June 16, 2017. For provisions of former section, 
see the 2016 NMSA 1978 on NMOneSource.com. 
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77-14-22 


77-14-22. Repealed. 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-22 


NMSA 1978, as enacted by Laws 1919, ch. 88, § 16, relat- 
ing to sale of livestock, surplus funds, costs and expenses, 


77-14-23. Repealed. 
Repeals, — Laws 2017, ch. 129, § 2 repealed 77-14-23 


NMSA 1978, as enacted by Laws 1919, ch:88, § 17, relat- 
ing to rescinding order to permit impounding of animals, 


77-14-24, Repealed. 
Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-24 


NMSA 1978, as enacted by Laws 1919, ch. 88, § 18, re- 
lating to application of act, effective June 16, 2017. For 


77-14-25. Repealed. 
Repeals. — Laws 1999, ch. 282, § 104 repealed 77-14-25 


NMSA 1978, as enacted by Laws 1927, ch. 50, § 1, relating 
to irrigation districts organized for purpose of cooperating 


77-14-26. Repealed. 
Repeals. — Laws 1999, ch. 282, § 104 repealed 77-14- 


26 NMSA 1978, as enacted by Laws 1927, ch. 50, § 2, re- 
lating to bond of poundkeeper, effective July 1, 1999. For 


77-14-27, Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-14- 
27 NMSA ‘1978, as enacted by Laws 1927, ch. 50, § 3, re- 


lating to impounding animals, notices to cattle inspector 


77-14-28. Repealed. 
Repeals, — Laws 1999, ch. 282, § 104 repealed 77-14- 


28 NMSA 1978, as enacted by Laws 1927, ch. 50, § 4, re- 
lating to sale, publication of notice, conduct, redemption, 


77-14-29. Repealed. 


TRESPASS AND RUNNING AT LARGE 


‘Repeals. — Laws 1999, ch. 282, § 104 repealed 77-14-. 
29 NMSA 1978, as enacted by Laws 1927, ch. 50, § 5, relat- 


ing to impounded animals, recovery before sale, effective 


77-14-30. Repealed.» 


Repeals, — Laws 1999, ch. 282, § 104 repealed '77-14- 
30 NMSA 1978, as enacted by Laws 1927, ch. 50, § 6, relat- 
ing to disposition of unsold animals, effective July 1, 1999. 


77-14-31. Repealed. 


Repeals, — Laws 1999, ch. 282; § 104 repealed 77-14- 
381 NMSA 1978, as enacted by Laws 1927, ch. 50, § 7, relat- 
ing to disposition of excess funds, effective July 1, 1999. 
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77-14-31 


re 


effective June 16, 2017. For provisions of former section, 
seé the 2016 NMSA 1978 on NMOneSource:com. 


petition, effective June 16,2017. For provisions of former 
section, see the 2016 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2016 NMSA 1978 on 
NMOneSource.com. 


with United States; poundkeeper, effective July 1, 1999. 
For provisions of former section, see the 1998 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 1998 NMSA 1978 on 
NMOneSource.com. 


and owner, effective July 1, 1999. For provisions of former 
section, see the 1998 NMSA 1978 on NMOneSource.com. 


effective July 1, 1999, For provisions of former section, see 
the 1998 NMSA 1978 on NMOneSource.com. 


July 1, 1999. For provisions of former section, see the 1998 
NMSA 1978 on NMOneSource.com. 


ie 


For provisions of former section, see the 1998 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 1998 NMSA 1978 
on NMOneSource.com. 
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77-14-32 ANIMALS AND LIVESTOCK 77-14-36 


77-14-32. Repealed. 


: Repeals. — Laws 1999, ch. 282, § 104 repealed 77-14- provisions of former section, see the 1998 NMSA 1978 on 
32 NMSA 1978, as enacted’ by Laws 1927, ch. 50, §.8, relat- NMOneSource.com. — 
ing to poundkeeper's charges, effective July 1, 1999. For 


77-14-33. Repealed. 
Repeals. — Laws. 1999, ch.’ 282, § 104. repealed 77- July 1, 1999. For provisions of former section, see the 1998 


14-33 NMSA 1978, as enacted by Laws 1927, ch. 50, § 9, NMSA 1978 on NMOneSource.com. 
relating to poundkeeper; statements to be filed, effective 


77-14-34. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-14- effective July 1, 1999. For provisions of former section, see 
34 NMSA 1978, as enacted by Laws 1927, ch. 50, § 10, re- the 1998 NMSA 1978 on NMOneSource.com. 
lating to constable, failure to comply, removal from office, j 


77-14-35. Repealed. 


Repeals. — Laws 2017, ch. 129, § 2 repealed 77-14-35 damages, penalty, effective June 16, 2017. For provisions 
NMSA 1978, as enacted by Laws 1901, ch. 54, § 1, relating of former section, see the 2016 NMSA 1978 on NMOne 
to livestock not to run at large in municipalities, trespass, Source.com. 


77-14-36. Impoundment of trespass livestock. 


A. Any livestock found to’be in trespass upon the lands of another or running at large upon any 
public highway which is fenced on both sides or running at large within the limits of any munici- 
pality, town, village or military reservation or enclave whether incorporated or not, is subject to 
impoundment by an agent of the New Mexico livestock board. The place of impoundment shall be 
at the nearest or most convenient location from where the trespass occurred. 

B.. Any livestock impounded under the provisions of this section will be released to the owner 
or his representative upon the payment by the owner of a fee set by regulation of the New Mexico 
livestock board not to exceed amounts prescribed by law for impounding if any incurred. 

C. The New Mexico livestock board shall designate the person and place of impoundment and 
allow a reasonable fee to be charged by the custodian of the impounded livestock; provided that-in 
case of a controversy as to what constitutes a reasonable charge, the board shall set the amount 
of the charge. 

D. This section shall not be construed to affect the obligation of a oper owner of meeting 
the requirements of Section 77-16-1 NMSA 1978 for fencing against such trespasses. 

E. Any cost charged against trespass livestock will be a lien on the livestock. If the owner 
does not pay the charges and reclaim possession of the livestock within five days after receipt of 
notification by the owner, the livestock shall be considered unclaimed estrays and may be sold in 
accordance with the provisions of Section 77-13-5 NMSA 1978.., 


History: 1953 Comp., § 47-15-35.1, enacted by Laws B and "the" for "such" following "pay" in the second sen- 


1975, ch. 329, § 1; 1977, ch. 44, § 1; 1981, ch. 357, § 14; tence in Subsection E and deleted "then" following "rea- 
1989, ch. 230, § 7. sonable charge" in the proviso clause in Subsection C. ~ 

The 1989 amendment, effective June 16, 1989, de- The 1977 amendment added "or buffalo" to the catch- 
leted "or buffalo". following "livestock" in the catchline line of this section, deleted "except on a military reser- 
and throughout the section; in Subsection A-substituted vation" near the beginning of Subsection A, added the 
"town, village or military reservation or enclave" for "town present third sentence of such subsection, substituted 
or village" in the first sentence and deleted the former "and cost for impounding, if any incurred" for "if any be 
last sentence, which read: "This subsection does not ap- incurred for impounding" at the end of Subsection B, in- 
ply to livestock or buffalo on a military reservation"; and serted "or buffalo" before the proviso in Subsection C, and 
substituted "New Mexico livestock board" for "board" in added the second sentence of Subsection E. 

Subsection B. 

The 1981 amendment substituted "amounts pre- _ ANNOTATIONS 
scribed by law" for "two dollars fifty cents ($2.50) per head, ‘Gok. Wie: 2d, A.L.R. and C.J.S. references, — 4 Am 
plus twelve cents ($.12) per mile, and cost" in Subsection Jur, 2d Animals § 62 et seq. 
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77-14-37 PREDATORY WILD ANIMALS AND RODENT PESTS 77-15-1 


Liability for damage to motor vehicle or injury to person 3A C.J.S. Animals §§ 159 to 164. 
riding therein from collision with runaway horse, or horse : 
left unattended or untied in street, 49 A.L.R.4th 653. 


77-14-37. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-14- stallions, definition, effective July 1, 1999. For provisions 


37 NMSA 1978, as enacted by Laws 1921, ch. 76, § 1, relat- of former sections, see the 1998 NMSA 1978 on hese 
ing to stallions running at large, mustangs and inferior Source.com. 


7714-38. Repealed.” Hp stimath bs ‘ 


Repeals. — Laws 1999, ch. 282, § 104.repealed 77- contents, maximum charge, lien, enforcement, effective 
14-38 NMSA 1978, as enacted by Laws 1921, ch. 76, § July 1, 1999. For provisions of former sections, see the 


2, relating to impounding stallions, notices, publication, 1998 NMSA 1978 on NMOneSource.com. 


77-14-39. Repealed. 


Repeals. — Laws 1999, ch, 282, § 104 repealed 77-14- July 1, 1999. For provisions of former sections, see the 
89 NMSA 1978, as enacted by Laws 1921, ch. 76, § 3, relat- 1998 NMSA 1978 on NMOneSource.com. 
at to liability for illegal castration of stallion, effective 
_ ARTICLE 15. 
a 2 e . e- : 
Predatory Wild Animals and ee Pests 

Sec. Sec. 
77-15-1. ismedatiad with United States; appropriation. 77-15-7. Purpose of scala 0 control program: method of 
77-15-2. “Agreement for.cooperative work: OY establishment. 
77-15-2.1, State-managed predator control program 77-15-8: Petitions; signatures required. 

continued; creation of permanent state- 77-15-9, Form of petitions. 

managed rodent pest control program. 77-15-10. Filing of petition; verification by board’ of 
77-15-38; Apportionment of appropriation; sale of furs and county commissioners; creation’ of pro- 

specimens; bounty. © ivOs gram; creation of predator control board. 
77-15-4. Payment of cost of rodent pest repression. 77-15-11. Special levy. 
77-15-5. State rodent inspector; salary; destruction of 77-15-12. Abolition or continuation of program. 

: prairie dogs; cost; interfering with inspec- 77-15-13. Powers of county predator control board. 
tor; penalty. . ‘yy - » 77-15-14, Program in addition to all other programs. 


77-15-6, Short ttle, 


77- 15- 1. [Cooperation with United States; appropriation. | 


That the state of New Mexico wall cooperate with the bureaw of biological survey of the United 
States, department of agriculture, in destroying predatory wild animals and rodent pests in:the 
interest of the protection of crops and livestock and the improvement of range conditions. The 
work of destroying such predatory wild animals and rodent pests [is] ‘to be carried on under the 
direction of the bureau of biological survey. There is hereby appropriated for the eighth fiscal year 
and each year thereafter until otherwise provided by law, the sum of twenty-five thousand dollars 
[(($25,000)] for paying the state's share of the cost of such operations as may be provided in the 
cooperative agreement hereinafter mentioned: provided, that not less than twenty-five thousand 
dollars" [($25,000)] be furnished for such’ cooperative operations each year by dei federal govern- 
ment. 


‘History: Laws 1919, ch. 119, § 1; C.S. 1929, §4-1801; department of interior by reorganization plan No. II, Part 


1941 Comp., § 49-1701; 1953 Comp., § 47-16-1..° _- 1, $4(, May 9,.1939, and was consolidated with the bu- 
Bracketed material. — The bracketed material was , reau of fisheries, the combined agency to.be known as the 
inserted by the compiler and is not part of the law. fish and wildlife service, by reorganization plan No. III, § 
Compiler's notes. — The bureau of biological sur- ° 3, April 2, 1940. The fish and wildlife service was reorga- 
vey, referred to near the beginning of the section, was’ nized by act of August 8, 1956, ch. 1036, § 3, 70 Stat) 1120. 
transferred from, the department of agriculture to the See, 16 U.S.C..§ 742b. 
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Cross references. — For Taylor Grazing Act funds 
for control of rodents and predatory animals, see 6-11-6 
NMSA 1978. 


ANNOTATIONS 


Legislative intent. — The legislature, in enacting 
Laws 1919, ch. 119 (77-15-1 to 77-15-5 NMSA 1978), did 
not intend that the owners of gardens and other property 
should be at the mercy of the predatory dogs and other an- 
imals, even though they had become domesticated. State 
v. Anderson, 19386-NMSC-016, 40 N.M. 173, 56 P.2d 1134. 

Source of appropriations. — The appropriation here- 
under consists of such proceeds as may be derived from 
sale of furs, skins and specimens, plus a sufficient amount 
from the funds not otherwise appropriated to make up 
the $25,000. However, expenditures from this. appropria- 
tion are limited to the sum of $25,000 for each fiscal year. 
1931-32 Op. Att'y Gen. No. 31-215. 

State personnel board without authority. — Since 
the fish and wildlife service is in fact a federal agency and 


ANIMALS AND LIVESTOCK 


77-15-3 


employees working in the joint programs are subject to 
hiring and dismissal by federal officers, the state person- 
nel board has no duties or control over such'program or its 
employees. 1963-64 Op. Att'y Gen. No. 63-109. 

Employees of fish and wildlife service are not em- 
ployees of State of New Mexico for purposes of the Pub- 
lic Employees Retirement’Act (10-11-1 to 10-11-38 NMSA 
1978) even though they are paid by state funds, 1957-58 
Op, Att'y Gen. No. 57-231, 

However employment under cooperative agree- 
ment deemed creditable. — Employment under the co- 
operative agreement of July 1, 1923 between the state and 
the United States for rodent and predator control may be 
credited toward public employee's retirement. 1957-58 ~ 
Op. Att'y Gen. No. 58-100. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am, 
Jur. 2d-Animals § 1 et seq.; 3 Am. Jur. 2d Agriculture § 42 
et seq. 

3 C.J.S. Agriculture § 83 et seq.; 3A C.J. S, Animalia § 1 
et seq. 


py 


77-15-2. [Agreement for cooperative work.] 


The president of the New Mexico college of agriculture and mechanic arts [New Mexico state 
university] is hereby authorized and directed. to execute a cooperative agreement with the secre- 
tary of agriculture or the bureau of biological survey, for carrying on such cooperative work in such 
manner and under such regulations as may be stated in said agreement. 


History: Laws 1919, ch. 119, § 2; C.S. 1929, § 4-1302; 
1941 Comp., § 49-1702; 1953 Comp. - § 47-16-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art. XII, § 11, as repealed and reenacted 
November 8, 1960, changed the name of the New Mexico 
college of agriculture and mechanic arts, referred to in 
this section, to New Mexico state university. 

Compiler's notes. — Laws 1949, ch. 57, § 3, authorizes 
the president of the New Mexico college of agriculture and 


mechanic arts (New Mexico state university) to execute 
a cooperative agreement with an official of the United 
States fish and wildlife service to control predatory ani- 
mals and rodents. For similar provisions; see Laws 1929, 
ch, 158, § 2; Laws 1931, ch. 57, § 2; Laws 1939, ch. 26, § 2 
and Laws 1941, ch. 44, § 2. 

See also Laws 1945, ch, 57, § 3. 

Cross references. — For the bureau of biological sur- 
vey, see compiler's notes to 77-15-1 NMSA 1978. 


77-15-2.1. State-managed predator control program continued; creation 
of permanent state-managed rodent pest control program. 


The state-managed predator control program, authorized by Subsection K of Section 4 of Chap= 
ter 155 of Laws 1980, is continued on a permanent basis and a permanent state-managed rodent 
pest control program is established agptiads the New Mexico department ee agriculture, aut ate to 


the availability of funds: 


History: Laws 1981, ch. 20, § 1. 

Compiler's notes. — Laws 1980, ch. 155, § 4, Subsec- 
tion K, referred to in this section, provides that the depart- 
ment of agriculture is authorized to establish and operate 


a state-managed predator control program, notwithstand- 
ing the provisions of Section 77-15-1 NMSA 1978. 


77-15-3. Apportionment of eeototna ation sale of furs and specimens; ) 
bounty. 


The funds hereby appropriated shall be apportioned for predatory animal destruction and ro- 
dent. pest repression in such amounts as may be stated in such agreement or in the absence of 
such agreement as may be determined by the president of New Mexico state university, who shall 
forward a certificate of such apportionment to the department of finance and.administration and a 
duplicate thereof to the state treasurer, who shall thereupon:credit the funds available for the said 
appropriations to the predatory animal fund and the rodent pest repression fund respectively as 
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stated in said certificate. Said funds shall be expended in amounts as authorized by said'president 
and disbursed by warrants issued by the secretary of finance and administration upon itemized 
vouchers or payrolls certified by the predatory animal inspector of the bureau of biological survey 
or by the state rodent inspector or the assistant of the biological survey in charge of rodent pest 
repression, respectively. 

All furs, skins and specimens taken by hunters or trappers paid from the state funds shall be 
sold upon sealed bids, after advertisement as may be prescribed by the president of said univer- 
sity, and the proceeds of such sales shall be paid to the state treasurer to be credited and added 
to said. predatory animal fund; provided, that any specimens so taken may be presented free of 
charge to the New Mexico museum or any state institution. | i 

No bounty shall be collected from any county for animals taken by hunters or trappers operating 
under such agreements, and scalps of animals so taken shall be destroyed or cancelled or marked 
in such manner that they cannot be used by any other person for collecting of bounty. 


History: Laws 1919, ch. 119, § 3; C.S. 1929, § 4-1303; and "department of finance and administration" for "state 


1941 Comp., § 49-1703; 1953 Comp., § 47-16-3; Laws auditor" in the first sentence and "secretary of finance and 

1977, ch. 247, § 158. administration" for "state auditor" in the second sentence 
Compiler's notes. — Laws 1949, ch. 57, § 4, provides and, in the second paragraph, "university" for "college" 

for the control of expenditures under the act by the presi-_. and "provided" for "Provided." 

dent of New Mexico college of agriculture and mechanic ra 

arts (New Mexico state university), for the sale of furs ' ; ANNOTATIONS 


taken by persons under ‘the act and for a $50,000 limit on’ 


Payment of earned bounties. — Whe ild animal 
expenditures, For similar provisions, ‘see Laws 1929, ch. ts 1 earns pena 


had been killed and evidence thereof submitted, in con- 


153, § 3; Laws 1931, ch. 57, § 3; Laws 1939, ch. 26, 8 3 and templation of the bounty provided by Code 1915, §§ 1330, 
Laws 1941, ch, 44, § 3. 1333, and certificates of indebtedness thereof had been is- 
See also Laws 1945,\ch. 57, § 4. ; sued, the repeal of such sections by Laws 1923, ch. 52, § 1 


For the bureau of biological survey, see compiler's notes was inoperative as to persons who had already earned the 


to 77-15-1 NMSA 1978. ; 
ty. H . B C 1924-NMSC-013, 29 
The 1977 amendment substituted, in the first para- a pane cont? eh Coste venl Pa IMS : 


graph, "New Mexico state university".for "said college" 


77-15-4, [Payment of cost of rodent pest repression.] 


On lands which are a part of any national forest, Indian reservation or other national reserve, 
rodent pest repression is to be carried on at the expense of the federal government. On state lands 
leased or sold under contract for which the purchaser has not yet obtained the title, rodent pest 
repression is to be prosecuted on a cooperative basis with such lessee or purchaser on such terms 
as may be agreed upon. All leases hereafter issued for state lands, and all contracts hereafter 
made for the sale of the state lands, shall provide that the lessee or purchaser shall be obligated 
to destroy the rodent pests upon such lands and upon failure to do so to pay the cost of rodent pest 
repression upon such lands by the state rodent force or the cooperative force provided for by this 
act [77-15-1 through 77-15-5 NMSA 1978], which cost shall not Sea ten cents [(($.10)] per acre 
for the infested areas of such lands. 

Upon public lands of the United States or of the state, not included in reservations or covered 
by lease or contract, rodent pest repression shall be carried on and paid for out of the state and 
federal cooperative funds available as hereinbefore mentioned. 

Upon privately owned lands rodent pest repression under this act shall be based on voluntary 
cooperation of owners, lessees or occupants; poison materials or prepared poison grain to be sup- 
plied to such cooperators at actual cost, payable to the state of New Mexico, and the moneys so 
received shall revert and be added to the said rodent pest fund. 

Landowners may arrange with the state rodent inspector or assistant of the biological survey 
in charge of rodent pest repression in any part of the state for the destruction of rodents on their 
lands, under written agreement; provided, that the state shall be reimbursed for the actual cost of 
such treatment to be paid into the state treasury within thirty days after the presentation of the 
itemized account therefor by the foreman or person in charge of such work; and if not so paid such 
amount shall be a lien upon the said land. Provided, the amount of such lien shall not exceed ten 
cents [($.10)] per acre for the infested areas treated. 
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History: Laws 1919, ch. 119, § 4; C.S. 1929, § 4-1304; «..: _ _ ANNOTATIONS 


1941 Comp., § 49-1704; 1953 Comp., § 47-16-4. | Due a ber 
Compiler's notes. — For the HaiatAnt of the biological © Am. Jur. 2d, A-L.R. and C.J.S. references. — 3 Am. 


B | Jur. 2d Agriculture § 42 et seq. 
pallag. see the aa s note to’'77-15-1 NMSA 1978. 3, O48. Agriculture § 83. 


j 


77-15-5. [State rodent inspector; salary; destruction of pretirie dogs; ne 
cost; interfering with inspector; penalty. ] 


A state rodent inspector shall be appointed by the president'of the New Mexico college of agri- 
culture and mechanic arts [New Mexico state university], such appointment to be made from a list _ 
of names furnished by the bureau of biological survey; ‘said state rodent’ inspector shall be at all 
times subject to and under the direction of the bureau of biological survey. He’shall be paid a’sal- 
ary not exceeding’ one hundred fifty dollars [($150)] per month and actual and necessary traveling 
expenses while performing the duties of his office; such salary and expenses to be paid out of said 
rodent pest fund in the manner provided in Section 3-[77-15-3 NMSA 1978] of this act. 

In case any owner of land infested by prairie dogs shall fail, after written notice from the state 
rodent inspector served upon such. owner in person or ‘mailed to his last known post-office address, 
to destroy the prairie dogs in such infested areas or to enter into a cooperative agreement as pro- 
vided by the preceding section to have the same destroyed, or in case the owner is unknown to the 
county assessor, it shall be the duty of the state rodent inspector, or some member of the coopera- 
tive force designated by him, and such inspector or member of said force is hereby authorized, to 
enter upon said lands and to destroy the prairie dogs therein at the expense of the owner of said 
lands; which expense shall be a lien upon said lands; provided, that such expense chargeable to 
the owner\or against land of unknown owners shall not exceed ten certs [($.10)] per acre for the 
infested areas; provided further, that in case any tract of land not exceeding one hundred and sixty 
acres actually owned and occupied as a home by a citizen of this state is infested with’ prairie dogs 
and such owner can show to the satisfaction of the state rodent inspector or assistant in charge of 
the work that he or she is financially unable to pay the cost of destroying the prairie dogs therein, 
such cost shall be borne by the state and paid out of the rodent pest repression fund. 

The state rodent. inspector, or the person so designated; by him, shall keep an itemized account 
of the actual expense of materials and labor and necessary traveling or other expense. in connec- 
tion with destroying the rodent pests upon any such lands under such cooperative agreement, or, 
of destroying such prairie dogs in the absence of such agreement, and if the owner shall fail to pay. 
the same within thirty days after notice to him in person or by mail to his last known post-office 
address, the amount of such costs and expenses, not exceeding ten cents [($.10)] per acre, shall be 
certified to the county assessor. of the county in which such lands are situate, together with an ac- 
curate description of the land by government subdivisions or other descriptions sufficient to iden- 
tify. the same, and a statement,of the number of acres of said land so infested and treated. It shall 
be the duty of the county commissioners of said county at the time and in the manner for levying 
other taxes, to make a special levy upon the lands so. described sufficient to pay the amount of such 
costs and expenses, not exceeding ten cents [($.10)] per acre, of such infested land, together with a 
penalty of five percent and interest at the rate of one per centum per month from the date of such 
certificate, which tax shall be entered upon the assessment roll assessed against the owner of said 
lands, or assessed to unknown owners, as the case may be, and shall.be collected at the time and. 
in the manner provided for the collection of other taxes upon said tax roll, and transmitted to the 
state treasurer without the deduction of any percentage thereof and credited.to the state rodent 
pest fund. ..;., 

Should there be any land infested with prairie dogs, in any county, the c owner of which land is 
unknown, and such land is assessed in such.county against unknown owners upon the tax roll 
for the then current. year, it shall be the duty of the state rodent inspector to cause the prairie 
dogs therein to be destroyed, and the expense thereof, not exceeding ten cents [($.10)] per acre of 
infested areas, shall be certified to the county commissioners, levied upon said land and assessed, 
collected and paid into the state treasury to the credit of the rodent fund as hereinbefore provided. 
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Any person who shall:interfere with the said rodent inspector in the discharge of his duties as 
herein provided shall be deemed guilty of a misdemeanor and upon conviction shall be punished 
by a fine of not less than one hundred [($100)] nor more than five hundred dollars [($500)] for each 
offense; provided, that in case of any small tract of land not exceeding one hundred and sixty acres 
in extent, actually occupied as a home by any resident of the state of New Mexico, who is able to 
show to the satisfaction of the state rodent inspector or assistant of the biological survey, in charge 
of said work, that he or she is not financially able to pay the costs of clearing said land of the prai- 
rie dogs therein, such cost shall be borne by the state and paid out of said rodent pest repression 
fund. Lge . KIedue & i 


History: Laws 1919, ch. 119, § 5; CS. 1929, § 4-1305; 
1941 Comp., § 49-1705; 1953 Comp., § 47-16-5. 
Bracketed material. — The bracketed material was 


Levy not contingent upon effective work. — It is 
the duty of the board of county commissioners under this 
section to make the required levy, although work done is 


inserted by the compiler.and is-not part of the law. 


Compiler's notes. — N.M. Const., art. XII, § 11, as __ 


repealed. and reenacted November 8, 1960, changed the 
name of the New Mexico college of agriculture and me- 
chanic arts, referred to in this section, to New Mexico 
state university. 

For the bureau of biological survey, see compiler's notes 
to 77-15-1 NMSA 1978. 


not effective. It is the work itself for which payment‘is to 
be made, and such payment is not contingent upon the 
successful’ outcome of the work. 1937-38 Op. Att'y Gen. 
No. 37-1732, : 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 3 Am. 
Jur. 2d Agriculture § 42 et seq. 

3 C.J.S, Agriculture §§ 83 to 87. 


ANNOTATIONS 


In exterminating rodent pests on private lands, 
the actual expense must be determined. 1923-24 Op. 
Att'y Gen. No. 23-3720. 


77-15-6. Short title. 


This act [77-15-6 through 77-15-14 NMSA 1978] may be cited as the "County Predatory Control 
Act." . v4 


History: 1953 Comp., § 47-16-6, enacted by Laws 
1965, ch. 92, § 1. 


77-15-7. Purpose of predator control program; method of 
establishment. 


Predator control programs shall be established in any county by the board of county commis- 
sioners upon receipt of a valid petition for that purpose. The predator control program shall be for 
the protection of sheep and goats, or cattle, or both groups of animals, against predators, for one-, 
two-, three-, four- or five-year periods. , 


History: 1953 Comp., § 47-16-7, enacted by Laws 
1965, ch. 92, § 2. 


77-15-8. Petitions; signatures required: 


The petitions for the establishment of a predator control program shall be valid for.a program 
for the protection. of sheep and goats, if in the proper form and signed ‘by the owners of,at least 
fifty-one percent of the sheep and goats listed on the tax rolls in the county, and shall be valid for,a 
program for the protection of cattle if in the proper form and signed by the owners of fifty-one, per- 
cent of the cattle listed on the tax rolls in the county. Ifa signer of the petition owns both cattle and 
sheep and goats, and wishes to sign the petition for the limited purpose of cattle, or for the limited 
purposes of sheep and goats he may do so by indicating after his signature "sheep and goats,only" 
or "cattle only" as the case may be, in the column headed."Limitation." If there is ‘no qualification 
and the signer owns both classes of animals, the signature shall be valid for both predator control 
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programs. If the livestock are assessed under a partnership or firm name, the signer shall list the 
name ey which assessed: The petition shall state a maximum rate of assessment. 


History: 1958 poataneey 68 47-16- S enacted by Laws . 
1965, ch. 92, § 3. . 


71- 15- 9. Form of petitions. 


The petitions shall be in sbeitentinlios the Sllowine form: 
PETITION FOR COUNTY PREDATOR CONTROL PROGRAM 


To the Board of County Commissioners of. (name of county) New Mexico: 

The undersigned, owners of at least fifty-one percent of the sheep and goats, and fifty-one per- 
cent of the cattle (or either, as the case may be) on the tax rolls of (name 
of county) county, New Mexico, hereby petition the board of county commissioners to establish a 
county predator control program as authorized by : _ (cite applicable law) to 
last for a period of years from the date of the establishment of the program. This program 
shall be financed by a mill levy on the appropriate kind of livestock in this county at a rate not to 
exceed ($  ) per head. 

We further petition the board of county commissioners to appoint the following five livestock 
owners, residents of this county, to serve as the county predator control board: 


1 3. 
2: 4, 

5. 
Date | ; _. Name under Limitation 
Signed Signature Address which assessed (if any) 


The petitions may consist of as many sheets of paper as needed, as long as each sheet is headed 
as provided i in this section. 


History: 1953 Comp., § 47-16-9, enacted by Laws 
1965, ch. 92, § 4. 


77-15-10. Filing of petition; verification by board of county 
commissioners; creation of program; creation of predator 
control board. 


The petitions shall be filed on or before the first Monday in August in any year at a regularly 
scheduled meeting of the board of county commissioners. After examination of the petition, if the 
board finds the petition in order and properly signed by the owners of at least fifty-one percent of 
the sheep and goats, and by the owners of at least fifty-one percent of the cattle, the board shall 
declare a county predator control program established for both classes of animals for the period 
specified in the petition. If the petition is signed by the owners of fifty-one percent of either class 
but not both classes, the board shall declare a county predator program ‘established for that class 
of’animal for which the petition contains the required signatures for the period specified in the 
petition. The board shall further appoint the persons designated on the petition as the county 
predator control board, to serve for the period of the county predator control program. The preda- 
tor control program established shall commence on January 1 following the establishment of the 
program, and shall continue for the term specified on the petition. If any funds remain after the 
termination of the program, these funds shall be refunded to each livestock owner assessed under 
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the County Predator Control Act [77-15-6 through 77-15-14 NMSA 1978] in the proportion that 
the number of head of his livestock protected and assessed under the act at the date of termina- 
tion of the program bears to the total number of head of livestock protected and assessed under 
that county program at the date of termination. Any pelts collected shall be sold and the proceeds 
placed in the county predator control fund. 


History: 1953 Comp., § 47-16-10, enacted by Laws 
1965, ch. 92, § 5. 


77-15-11. Special levy. © 


A. Upon the establishment of a county predator control program, the board of county commis- 
sioners shall order a special levy of a tax in the form ofa mill levy that will produce not more’ than 
the rate limitation set on the petition and not more than one dollar ($1.00) per head on all animals 
in the county to be protected under the county predator control program. This special levy shall be 
over and above any other special levies and shall not be construed to be within the constitutional 
twenty-mill limitation. The proceeds of this special levy shall be deposited with the county trea- 
surer for expenditure upon order of the county predator control board and shall be spent, during 
the existence of the program, solely for predator control. 

B. The amount of the levy shall be stated on the petition, and the county predator control 
board shall certify it to the board of county commissioners on or before the first Monday in August 
following its appointment. The special levy shall be assessed, levied and collected as other taxes in 
the county and at the expense of the county. 

C. The owners of fifty-one percent of the animals assessed under the County Predator Control 
Act [77-15-6 through 77-15-14 NMSA 1978] may require a change in the amount of the levy within 
the statutory limit by petitioning the county predator control board on or before the first Monday 
of July of any year. ' 

D. Any owner of dairy animals or of feedlot animals being fattened on full feed for slaughter 
and which animals are included in the animals on the tax rolls for this special assessment may 
have these animals excluded from the special assessment by filing a certified statement contain- 
ing the description and count of the animals with the board of county commissioners prior to Sep- 
tember 1 of the year in which the tax is assessed, 


History: 1953 Comp., § 47- 16- 11, enacted by Laws cents to one dollar per head on all animals in a county 
1965, ch. 92, § 6; 2005, ch. 233, § 1. protected under the county predator control program. 
The 2005 amendment, effective June 17, 2005, in- 
creased the special levy in Subsection A from twenty-five 


77-15-12. Abolition or continuation of program. 


The owners ag fifty-one percent of the animals covered by a county predator sonbrob program can 
abolish the program in any year by a petition to the county commissioners on or before the first 
Monday of August of any year in the same manner as the program was created. 

If it is desired to continue a program past the date set for its termination, it must be done by the 
same type of petition by which the program was initiated, and must be filed by the first Monday of 
August of the year.preceding the termination date. 


History: 1953 Comp., § 47-16-12, enacted by Laws 
1965, ch: 92, § 7. | 


77-15-13. Powers of county predator control board. 


The county predator control board shall expénd the moneys collected under the County Predator 
Control Act [77-15-6 through 77-15-14 NMSA 1978] for a predator control program’ for the ‘county. 
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ANIMALS AND LIVESTOCK 


77-16-1 


The board may do so by establishing a separate predator control Pinions or by antiaging with 


other federal or state agencies or with agencies of other counties. 


oo 1953 Comp., § 47-16-13, enacted by Laws 
1965, ch. 92, § 8. 


77-15-14. Program in addition to all other programs. © 


The county predator control program established under this County Predator Control Act [77- 
15-6 through 77-15-14 NMSA 1978] shall be in addition to other state and federal programs, and 
shall not be construed to be in lieu of those programs. 


History: 1953 Comp., § 47-16-14, enacted by Laws, 


1965, ch. 92, § 9. 
/ ARTICLE 16 
Fences 

Sec. Sec. 
77-16-1, . Necessity for fence. 77-16-10. Injuring fence, 
77-16-2. Definition. 77-16-11. Injuries by animals; liability; minors. 
77-16-38. Damages on fenced lands; right of: action; lien 77-16-12. Damages for injuries. 

on animals. 77-16-13. Opening private fence to use road otehiotteds 
77-16-4. Barbed wire fence; specifications. 77-16-14. Failure to close gate; Reps, for damages. 
77-16-5. Applicability of act. 77-16-15. Penalty. 
77-16-6. Board fence; specifications. 77-16-16. Railroads; fencing of lines; damage. 
77-16-7. Pole and post fence; specifications. 77-16-17, Requirements of railroad fence. 
77-16-8. Stone, adobe or woven wire fence; specifications. 77-16-18. Report of killed or crippled. livestock; inspec- 
77-16-9. Legal protection of fences ae damage or de- 


struction. 


77-16-1. [Necessity for fence.] 


tion and removal. 


Every gardener, farmer, planter or other person having lands or crops that would be injured by 
trespassing animals, shall make a sufficient fence about his land in cultivation, or other lands that 
may be so injured, the same to correspond with the requirements of the que of this state RESCH 


ing and defining a legal fence. 


History: Laws 1909, ch. 70, § 1; Code 1915, § 2340; 
C.S. 1929, § 50-101; 1941 Comp., § 49-1801; 1953 
Comp., § 47-17-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler,and is not part of the law. 

Cross references. — For fences along exterior of herd 
law districts, see 77-12-9 NMSA 1978. 

For fences within irrigation districts, see 77-14-11 
NMSA 1978. 


Section 66-7-363 NMSA 1978 and Section 77-16-1 NMSA 
1978, and the county did not have general authority to 
disallow the free running of livestock in unincorporated 
or open areas of their jurisdiction. Bernalillo Bd. of Co. 


Comm'rs v. Benavidez,-2013-NMCA-015, 292 P.3d 482, 


For unlawful fences, see 77-16- 4, 717- 16- 6 eh 11- 16-7 | 


NMSA 1978. 
ANNOTATIONS 


Ordinance conflicted with free range of livestock 
management. — Where the county filed a criminal com- 
plaint against defendant for allowing defendant's cattle to 
run at large in violation of a county ordinance that made 
it unlawful for a person to allow or permit an animal to 
run at large; and the land in question was not within the 
boundary of a municipality, a conservancy district, or a 
military base, the metropolitan court properly dismissed 
the criminal complaint because. the ordinance conflicted 
with New Mexico's free range or "fence out" approach to 
livestock management as expressed in Subsection C of 


cert. denied, 2012-NMCERT-012. 

‘Owner's duty to enclose property. — Where the 
running of livestock is lawful, it is the duty of the owner of 
property to effectively enclose it should he desire to keep 
roaming stock off his premises. Stewart v. Oberholtzer, 


1953-NMSC-042, 57 N.M. 253, 258 P.2d 369. 
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' Legal fence not necessary for landowner's recov- 
ery for damages. — Recovery of damages caused by tres- 
passing animals and the award of injunctive relief is not 
barred by failure to have lands enclosed by a legal fence, 
where trespass complained of is proven to have been will- 
fully committed. Frostenson v. Marshall, 1919-NMSC-010, 
25 N.M. 215, 180 P. 287. 

». Recovery for willful trespass may be’had regardless of 
the existence of a statutory fence. Gallegos v. Allemand, 
1945-NMSC-012, 49 N.M..97, 157 P.2d 493. | 

Relief as against willful trespass is not dependent 
upon the existence of the statutory fence. Wright v. Atkin- 
son, 1985-NMSC-047, 39 N.M. 807, 46 P.2d 667; Carnes 
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v. Withers, 1984-NMSC-059, 38 N.M. 441, 34. P.2d 1092; No right to retain trespassing animals. — No per- 
Vanderford v. Wagner, 1918-NMSC-099, 24 N.M. 467, 174 son has a lien or right to retain possession of any animals 
P, 426; Hill v. Winkler, 1915-NMSC-077, 21 N.M. 5,151 trespassing on his lands unless they are fenced by not less 
P. 1014. than four wires firmly fastened to posts. Candelaria v. 
Landowner's burden of proof. — Since land- Gutierrez, 1924-NMSC-070, 30 N.M. 195, 230 P. 436. 
owner did not have a legal fence, before he may recover, Effect of this section is to deny a defendant the right 
it must be shown that the claimed trespasser drove his to exercise force in expelling trespassing livestock from 
animals upon the lands of the injured party or willfully his premises, unless the trespass is. willful. Stewart v. 
turned them loose upon other lands knowing that they Oberholtzer, 1953-NMSC-042, 57 N.M. 253, 258 P.2d 369. 
would necessarily enter the lands of the injured party, Landowner may recover for damages. — Where 
and intended that they should do so. Woofter v. Lincoln, animals have been turned out by their owners with the 
1957-NMSC-031, 62 N.M. 297, 309 P.2d 622, certainty that they will go upon the unfenced lands owned 
A plaintiff, to recover damages from a defendant for will- by another, the. landowner can recover damages even 
fully permitting cattle to trespass on his land, is required though his land is not fenced. 1915-16 Op. Att'y Gen. Nos, 
to prove that defendant turned cattle loose upon other's 15-1561, 15-1649, and 16-1769. 
land, cognizant that the cattle would, inevitably enter This section does not repeal 77-14-3 NMSA 1978. 
upon lands belonging to plaintiff and that.such result was 1915-16 Op. Att'y Gen. No. 15-1567, 
intended to follow. Gallegos v, Allemand, 1945-NMSC- 012, Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
49 N.M. 97; 157 P.2d 493. Jur. 2d Animals § 70; 835 Am. Jur. 2d Fences § 1 et seq. 
No recovery by landowner without willfulness or Constitutionality of fence and stock laws, 6 A.L.R. 212, 
legal fence. — Where there was no "willful trespass" in 18 A.L.R. 67. 
action for damages to land by defendant's sheep, and lands "Owner," meaning and import of term, in statute as to 
were not shown to be in locality governed by the Herd Law ' fencing against animals, 95 A.L.R. 1098. 
(77-12-1 to 77-12-12 NMSA 1978), and where the lands of What constitutes willful trespass by stock on land not 
plaintiff and defendant were separated by a fence which inclosed by legal fence, 158 A.L.R. 375. 
was not a lawful fence as contemplated by 77- 16-1 to. 77- Zoning regulations prohibiting or limiting fences, 
16-4 NMSA 1978, no damages were recoverable. Carnes v. hedges, or walls, 1 A.L.R.4th 373. 
Withers, 1934-NMSC- 059, 38 NM, 441, 34 P.2d 1092. Fences as factor in fixing location of boundary line - 
Owner of unfenced lands cannot recover damages for modern cases, 7 A.L.R.4th 53. 
the injury occasioned by trespassing animals thereon, Liability for killing or injuring, by motor vehicle, live- 
where such animals are lawfully at large and the trespass stock or fowl on highway, 55 A.L.R.4th 822. 
is not willful. Carnes v. Withers, 1934-NMSC-059, 38 N.M. Validity of statutes requiring the construction of fences 
441, 34 P.2d 1092; Vanderford v. Wagner, 1918-NMSC-099, - modern cases, 87 A.L.R.4th 1129. 
24 N.M.467, 174 P. 426. 8A C.J.S! ‘Animals § 140; 86A C.J.S. Fences § 1 et seq. 


77-16-2. Definition. 


As used in Article 16 of Chapter 77 [NMSA 1978], "livestock" shall include domestic animals 
such as cattle, horses, sheep, hogs, goats and buffaloes. 


History: 1953 Comp., § 47-17-1.1, enacted by Laws Bracketed material. — The bracketed material was 
1977, ch. 189, § 2.. ) inserted by the compiler and is'not part of the law. 


77-16-3. [Damages on fenced lands; right of action; lien on animals.] 


When any trespassing shall have been done by any cattle, horses, sheep, goats, hogs or other 
livestock upon the cultivated or enclosed ground of any other person, when the same is fenced as 
provided by Section 77-16-1 NMSA 1978, but not otherwise, such person may recover any dam- 
age that he may sustain by reason thereof by suit in any court having jurisdiction and a person so 
damaged is hereby given a lien on all livestock of the same kind and brand, belonging to the owner 
of such trespassing animal or animals for security of his damages and costs; but in no case shall he 
have such lien nor shall he be entitled to recover any damages, under any circumstances, for such 
trespass, unless he has such lands and crops enclosed by'a-legal fence as provided by the preceding 
section [77-16-1 NMSA 1978]. 


History: Laws 1909, ch. 70, § 2; Code 1915, § 2341; | *- ANNOTATIONS 
C.S. 1929, § -50-102; 1941 Comp., § 49-1802; 1953 fii Pu bf 
Comp., § 47-17-2. Notice required for landowner to recover for 


Biacketed material’ — The hracketed material was depasturing. — The owner of private lands may pre- 
inserted by the compiler and is not part of the law. vent its depasturing by others by marking its boundar- 
Compiler's notes. — The words "preceding section" at ies and posting notices on it, or serving written notices 


the end of this section refer to Laws 1909, ch. 70, § 1, pres- upon parties not to trespass thereon, provided the owner 
ently compiled as 77-16-1 NMSA 1978. so complies with this statute, but otherwise he cannot 


recover damages for such depasturing. Jastro v. Francis, 
1918-NMSC-036, 24.N.M, 127, 172 P. 1139. 
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And theory of «implied contract not available. on any theory of implied contract. Kinsolving v. Reed, 
— Absent a finding of willfulness, this section specifi- 1964-NMSC-131, 74 N.M. 284, 393 P.2d 20. 
cally denies the right of recovery for trespassing animals Am. Jur. 2d, ALR. and C.J. S. references. — 4 mee 


on unfenced.lands, and there is no ground ‘for recovery Jur. 2d eras 8 70. 
re 8A C.J.8S, Animals § 140. 


77-16-4, [Barbed wire fence; specifications. | 


When fences are constructed of barbed wire and posts they shall be built. substantially as follows: 
posts set firmly in the ground aand [and] projecting above the ground not less than four feet, said 
posts to be not less than two inches in diameter at the smaller end, and to be set not over thirty- . 
three feet apart; four barbed wires to be strung firmly and securely fastened to said posts, the 
bottom wire to be placed approximately twelve inches from the ground, the second wire to be ap- 
proximately twelve inches above the bottom wire, the third wire to be approximately twelve inches 
above the second wire and the fourth wire to be approximately twelve inches above the third wire; 
and between each:two posts there shall be placed approximately equidistant apart three stays ‘to be 
securely fastened to said wires for the purpose of holding the wires in position. Any four-wire fence 
greater or equivalent to said fence in strength and resisting power shall be considered a legal fence. 


History: Laws 1909, ch. 13, § 1; Code 1915, § 2342; Trier of fact to determine presence of reasonable 


Laws 1928, ch. 94, § 1; C.S. 1929, § 50-103; 1941 Comp., care. — It is for the trier of the facts to determine whether 
§ 49-1803; 1953 Comp., § 47-17-3. the owner of the animal has used reasonable care to re- 
Bracksted material. — The bracketed material was strain his livestock. Mitchell v. Ridgway, 1966-NMSC-265, 
inserted by the compiler and is not part of the law. ' 77 N.M. 249, 421 P.2d 778. 
This section does not repeal 77-14-3 NMSA 1978. 
ANNOTATIONS 1915-16 Op. Att'y Gen. No. 15-1567. 


Am. Jur. 2d, A.L.R. and C.J.S. references. - — 35 Am. 
Jur. 2d Fences 8 9, 

Liability for personal injury by barbed wire, 36 A.L.R. 
545. 


Owner of livestock has duty to care for his prop- 
erty as a reasonable man, and he may be, liable for in- 
juries to motorists resulting from collisions with his ani- 
mals due to his negligence in permitting them to be on the 
highway. Mitchell v. Ridgway, 1966-NMSC-265, 77 N.M. 
249, 421 P.2d 778. 


77-16-5. [Applicability of act.] 


This act. [77-16-4, .77-16-5 NMSA 1978] shall not apply to territory within an incorporated city, 
town or village nor shall it be construed to repeal, amend or in anywise affect the provisions of 
Chapter 88 of the Session Laws of 1919, as amended by Chapter 70 of the Session Laws of 1921 
[repealed], 


nok 


History: Laws 1923, ch. 94, § 2; C.S,.1929, § 50-104; : ANNOTATIONS 
1941 Comp., § 49-1804; 1953 Comp., § 47-17-4. 
Bracketed material. — The bracketed material was Am, Jur. 2d, A.L.R, and C.JiS. references.!~ Valid- 
inserted by the compiler and is not part of the law. ity of statutes requiring the construction of fences’ - mod- 
Chapter 88 of the Session Laws of 1919, compiled as 77-. ern cases, 87 A.L.R.4th 1129. 


14-8 through 77-14-24 NMSA 1978, was repealed by Laws . 
2017, ch, 129, § 2, effective June 16, 2017. : 


77-16-6, [Board fence; specifications. I, 


When the fence is constructed of lumber and posts the boards shall be at least one inch thick 
and six inches wide with posts as described in the preceding section [77-16-4 NMSA 1978] not over 
eight feet apart and firmly set in the ground as described in said section. The boards [are] to be 
firmly nailed to the posts. The space between the boards [is] not to be more than six inches. 


History: Laws 1909, ch. 13, § 2; Code 1915, § 2343; Compiler's notes. The words "preceding section" re- 


C.S. 1929, § 50-105; 1941 Comp., '§ 49-1805; 1953 fer to Laws 1909, ch, 13, §.1; presently susatten as, th 16.4 
Comp., § 47-17-5. NMSA 1978, 


Bracketed material. — The brackéted: material was 
inserted by the compiler and is not part of the law. 
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77-16-7. [Pole and post fence; specifications. ] 


When the fence is constructed of poles and posts the posts shall not be more than twelve feet 
apart and of the same size and set in the ground as described in Section 77-16-4 NMSA 1978. The 
poles [are] to be at least two inches in diameter at the smaller end and [are] to be at least four 
in number firmly fastened to the posts with nails or wire, the top pole at least four feet from the 
ground and the bottom pole not more than one foot from the Scout and the poles [are] not to be 


more than one foot apart: 


History: Laws 1909, ch. 13, § 3; Code 1915, § 2344; 
C.S. 1929, § 50-106; 1941 Comp., § 49-1806; 1953 
Comp., § 47-17-6. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-168. [Stone, adobe or woven wire fence; specifications. | 


When the fence is constructed of stone, adobe, woven wire or any other material it shall be at 
least four feet in height and equal in. strength to the fence described in Section 77-16-4.NMSA 


1978. 


History: Laws 1909, ch. 13, § 4; Code 1915, § 2345; 
C.S. 1929, § 50-107; 1941 Comp., § 49-1807; 1953 
Comp., § 47-17-7. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-16-9. [Legal protection. of fences against damage or destruction. ] 


_ All fences shall be considered as under the care and protection of the law, for damages done; or 


uae oti ah, committed thereon. 


History: Laws 1869, ch. 20, § 1; C.L. 1884, § 1272; 
C.L. 1897, § 1814; Code 1915, § 2347; C.S. 1929, § 50- 
109; 1941 Comp., § 49-1808; 1953 Comp., § 47-17-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-16-10. Injuring fence. 


Compiler's notes. — Prior to the 1915 Code compi- 
lation, this section read: "The fences actually existing or 
that may henceforward be constructed within any county 
of this territory, shall be considered as under the care and 
protection of the law, for damages done, or destruction 
committed thereon." 


Any person who is found guilty of wilfully cutting or Nees Wine 3 sapalye Hae a fenre or any part 


thereof is guilty of a ae misdemeanor. 


History: Laws 1869, ch. 20, § 2; C.L. 1884, § 1273; 
C.L. 1897, § 1815; Code 1915, § 2348; C.S. 1929, § 50- 
110; 1941 Comp., § 49-1809; 1953 Comp., § 47-17-9; 
Laws 1981, ch, 365, § 1. 

The 1981 amendment added the catchline and sub- 
stituted "is found" for "shall be," "wilfully cutting or oth- 
erwise destroying" for "breaking or throwing down" and 
"or any part thereof is guilty of a petty misdemeanor" for 
“or in any manner whatever breaking any rail, post, stake 
or whatsoever other material is placed for the purpose of 
fencing, or wall built with that object, shall be summarily 


2 


judged before the justice of the peace of the precinct in 
which such offense is committed; and if convicted, shall be 
fined in the sum of five dollars; provided, that, when chil- 
dren, or minors, shall commit such offense, their fathers, 
mothers or guardians shall be responsible for them under 
the provisions of this section." 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur. 2d Fences 88 33, 36, 37. 
386A C.J.S, Fences 88 16 to 18. 


77-16-11. [Injuries by animals; liability; minors. ] 


When any animal, of whatsoever class or species it may be, [shall] break, obstruct or injure any 
rail, post, stake or any material of which a fence is constructed, the owner of such animal shall be 
compelled to pay the damages occasioned to the owner of the-fence, according to'the damages sus- 
tained and suffered: provided, that if any animal be taken near any fence, and it shall result in his 
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injuring it, then the person who ordered the animal to be placed there shall pay the damage, and 
if the herder who has the care of the animal, shall take them there without order from the owner 
of them, in such case, the father, mother or guardian of him who drove the animals there, if the 


herder be a minor, shall pay the damages, and if he be of age, he himself shall pay it when he does 


it without the express order of the owner. 


History: Laws 1869, ch. 20, § 3; C.L. 1884, § 1274; 
C.L. 1897, § 1819; Code 1915, § 2352; C.S. 1929, § 50- 
114; 1941 Comp., § 49-1810; 1953 Comp., § 47-17-10. 


77-16-12. [Damages for injuries.] 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


The person who shall violate the provisions of Section 77-16-11 NMSA 1978 shall be obliged at 
the time of his punishment, to indemnify the owner of any fence, for the damage that has followed 
therefrom, for the repairing of his fence, valued according to the gravity of the offense. 


History: Laws 1869, ch. 20, § 4; C.L. 1884, § 1275; 
C.L. 1897, § 1820; Code 1915, § 2353; C.S. 1929, § 50- 
115; 1941 Comp., § 49-1811; 1953 Comp., § 47-17-11. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. —'The compilers of the 1915 Code 
changed the statutory reference in this section, so that 


instead of referring to Laws 1869, ch. 20, § 1 (presently 
compiled as 77-16-9 NMSA 1978), this section referred 
to Laws 1869, ch. 20, § 3 (presently compiled as 77-16- 
11 NMSA 1978). Consideration of the section's provisions 
would seem to indicate that it was intended to refer to 
Laws 1869, ch. 20, § 2 (presently compiled as 77-16-10 
NMSA 1978). 


77-16-13. [Opening private fence to use road prohibited. ] 


That it shall be illegal for any person or persons in the state of New Mexico, to open any fence or 
fences of any private individual or individuals, for the purpose of using the road, or roads, passing 
through the private property of any person or persons. 


History: Laws 1897, ch. 39, § 1; C.L. 1897, § 1825; 
Code 1915, § 2354; C.S. 1929, § 50-116; 1941 Comp., § 
49-1812; 1953 Comp., § 47-17-12. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-16-14. [Failure to close gate; liability for damages.] 


That any person, or persons, who open the gate of any fence, or fences, of any person or persons, 
the same being private property, for the purpose of passing as:aforesaid, [and] shall neglect to close 
the gate of any fence or fences after having opened the same, shall be subject to and responsible for 
the damage to the land, crop or grass of the owner, or owners, of such land, through such neglect; 


and such damage shall be.appraised as provided by law. 


History: Laws 1897, ch. 39, § 2; C.L. 1897, § 1826; 
Code 1915, § 2355; C.S. 1929, § 50-117; 1941 Comp., § 
49-1818; 1953 Comp., § 47-17-18. 

Bracketed material. — The bracketed material was 


The compilers of the 1915 Code deleted "shall close said 
gate, and if any person or persons so passing" which fol- 
lowed "aforesaid," The bracketed word "and" was added to 
replace the deleted words. 


inserted by the compiler and is not part of the law. 


77-16-15. Penalty. 


In addition to the damage as provided for in Section 77-16-14 NMSA 1978, the person violating 
the provisions of that section is guilty of a misdemeanor, and upon.conviction before any mag- 
istrate shall be fined in a sum not less than two hundred fifty dollars ($250) n nor more than one 
thousand dollars ($1,000). | . | 


Compiler's notes. — The office of justice of the peace 
was abolished and all jurisdiction, powers, and, duties 


History: Laws 1397, ch. 39, § 3; C.L. 1897, § 1827; 
Code 1915, § 2356; Cs. 1929, § 50- 118; 1941 Comp,, § 
49-1814; 1953 Comp., § 47- 17-14; 2011, ch. 46, § 1. 
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conferred by law upon justices of the peace were transferred -.. The 2011 amendment, effective June 17, 2011, in- 
to the magistrate courts. See N.M. Const., art. VI, § 31. creased the amount of the fine. 


77-16-16. Railroads; fencing of lines; damage. 


A. Every railroad in this state whose lines of road, or any part thereof, are open for use and 
every railroad company formed or to be formed shall, within six months after the lines of the 
railroad or any part thereof are open, erect and thereafter maintain fences’ on the sides ‘of the 
railroad or the part thereof so open for use, suitably and amply sufficient to prevent cattle, horses, 
sheep, mules, burros and hogs from getting on the railroad, except at the crossings of public roads 
and highways:and within the limits of municipalities and shall also construct, where not already 
done, and maintain at all public road crossings now existing or hereafter established cattle guards 
suitable and sufficient to prevent cattle, horses, sheep, burros, mules and hogs from getting onto 
the railroad. If any railroad fails to construct and maintain fences and cattle guards as directed 
_ in this section, the railroad shall be liable to the owner for all damages resulting from injury or 
death caused to any livestock, including reasonable attorney fees, on order of the court should le- 
gal proceedings be commenced by the owner. Should the New Mexico livestock board be unable to 
determine ownership of livestock crippled or killed by the railroad within thirty days'‘of the date 
it first receives notice of such injury or death; by report or otherwise, then the board may institute 
legal proceedings in the name of the unknown owner in any court of competent jurisdiction and 
recover damages as provided in this section, and the proceeds shall be disposed of as provided for 
under the laws pertaining to estrays. 

‘B. In the event that a fence is in a condition of neglect, disrepair or nonexistence, the adjacent 
landowner may contact the railroad supervisor or the owner of the right of way by certified mail, 
return receipt requested, and demand repair or construction to the legal standard provided in Sec- 
tion 77-16-17 NMSA 1978. Within thirty days thereafter, the railroad shall commence construc- 
tion or provide proof of intent to comply, and after ten more days, if the railroad has failed to com- 
mence construction or to comply with agreed-upon terms of construction or repair, the adjacent 
landowner may repair, construct or cause to be’repaired or constructed the fence at the expense of 
the railroad calculated at'the cost of commercial rates common to the area. If the railroad fails to 
comply within thirty days of presentation of proof of cost, the landowner shall be compensated in 
an amount equal to two times the amount of the presented proof plus any cost of litigation, includ- 
ing attorney fees. 

,C, State-owned railroads and narrow-gauge and recreational railroads are exempt from the 
provisions of this section. 


History: Laws 1889, ch. 75, § 1; 1889, ch. 139, § 1; Exclusive remedy. — An adequate remedy to owners 


C.L. 1897, § 241; Laws 1901, ch. 86, § 1; Code 1915, © is provided by 47-17-16, 1953 Comp. (now repealed), and 
§ 28; C.S. 1929, § 4-103; 1941 Comp., § 49-1815; 1953 the remedy is exclusive. Hittson v. Chicago, R.I. & P. Ry., 
Comp. + § 47-17-15; Laws 1965, ch. 9, § 1; 2013, ch. 145, 1939-NMSC-004, 43 N.M. 122, 86 P.2d 1037 (decided un- 
§1. , der former law now repealed), 

The 2013 amendment, effective June 14, 2013, pro- ’ And railroad may waive affidavit. — Under 47- 
vided for enforcement of railroad fencing requirements by 17-16, 1953 Comp. (now repealed), the requirement of 
adjacent landowners; added the title, and added Subsec- affidavit of ownership and injury by the owner may be 
tions B and C. waived by the railroad, Hittson v. Chicago, R.l. & P. Ry., 

ANNOTATIONS 1939-NMSC-004, 43 N.M. 122, 86 P.2d 1037 (decided un 


der former law now repealed). 


This section’atithorized'a common-law action to re- Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 


cover damages for killing of livestock proximately result- Jur. 2d Railroads §§ 125 to 148. 

ing from the failure to fence. Hittson v. Chicago, R.L & Liability of interurban road for killing or injfirine live- 

Pac. Ry. Co., 1939-NMSC-004, 43 N.M. 122, 86 P.2d 1037, stock running at large, 2 A.L.R. 98, 25 A.L:R. 1606... 
Failure to fence not negligent per se. — Failure to Failure to fence as rendering railroad company liable 

construct fences is not negligence per se, but only places for damage to or by livestock after leaving right of way, 24 


the burden of proof upon the defendant railroad compa- A.L.R. 1057. ; 
nies to show lack of ‘a ae Reagan v. El Paso & NE. Dogs as within contemplation of statutes as to duty of 


Ry. Co., 1910-NMSC-006, 15 N.M. 270, 106 P. 376; Pecos railroads as regards livestock, 46 A.L.R. 1536. 
Valley & N.E. Ry. Co v. Cazier;1905-NMSC-017, 13 N.M. 74 CaS, Railroads § 560. 
131, 79 P. 714. ! 
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77-16-17. [Requirements of railroad fence. | 


iv 


That for the purposes of the preceding two sections [77-16-16 N MSA 1978) a sufficient and suit- 
able fence is defined and declared to be.a fence.at least four and one-half feet high, constructed. of 
posts and wire, the top wire to be four and one-half feet above the Broun and shall have at least 
four wires upon posts not eEcoedinE bwenty, feet apart. 


History: Laws 1889, ch. 75, § 3; 1889, pate 141, §. 1: § 28 is compiled as 77- 16-16 NMSA. 1978: hawever, Code 
C.L. 1897, § 243; Code 1915, § 30; C.S. 1929, § 4- 105; 1915, § 29, was repealed by Laws 1968, ch. 180, § 2. 
1941 Comp. - § 49-1817; 1953 Comp:, § 47-17-17. 


_Bracketed matertal: — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. — 
Compiler's notes. — The words "preceding two sec- Tar od Radda § 125, 
tions" refer to §§ 28 and 29 of the Code of 1915. Code 1915, 74 C.J.8. Railroads § 576. 


77-16-18. Report of killed or crippled livestock; inspection and removal. 


A... Every railroad in this state, upon discovery of livestock killed or crippled upon a section 
of the railroad right-of-way, shall immediately make a report thereof to an inspector of the cattle 
sanitary board;[New Mexico livestock board] or to any, other person designated by.the board for 
the purpose of receiving the report. 

B. The report required by Subsection A shall donteiate the place where the crippled or killed 
livestock is located and the brand on the livestock. The board, or a person designated by it, shall 
promptly inspect the stock, notify the,owner and make a report of the inspection, including therein 
the age, color, sex, approximate weight, marks and brand of the stock. One copy of the report, shall 
be transmitted. by the inspector tothe board, one to the owner of the stock and one to the railroad. 

C. Dead livestock shall not be destroyed by the.railroad until the inspection required by this 
section is made, but. if the inspection is not made within twenty-four hours after transmittal of the 
report by the railroad, the railroad may bury the dead stock and shall thereupon promptly notify 
the board, or the person designated by it, of the place of burial so that inspection may be made. 

D. Arailroad which fails to make any report required by this section is guilty of a petty misde- 
meanor. 

E. "Railroad" as used in this section includes any person, firm or Secongs state 


History: 1953 Comp., § 47-17-18, enacted by Laws For references to the "cattle sanitary board" being 
1963, ch. 180, § 1. deemed as references to the "New Mexico livestock board", 

Bracketed material. — The bracketed material was see '77-2-2 NMSA 1978. ; 
inserted by the compiler and is not part of the law. 

ARTICLE 17 
e 
Abattoirs, Meat Dealers and Storage Plants 

Sec. Sec. 
77-17-1. Repealed. 77-17-9. Failing to keep record; penalty. 
77-17-2. Repealed. 77-17-10. Inspection of record, hides and ears. 
77-17-3. Repealed. 77-17-11. Repealed. 
77-17-4. Criminal offender's character evaluation. 77-17-12. Hides and ears to be kept; inspection; penalty. 
77-17-5. Repealed. . 77-17-13. Repealed. 
77-17-6. Repealed. 77-17-14. Failure to show hides or pelts; evidence of vio- 
77-17-7.. Definition. lation, 


77-17-8. “Restriction upon establishing slaughterhouses. 77-17-15, 77-17-16. Repealed. 


77-17-1. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 77-17-1 For provisions of former section, see the 2012 NMSA 1978 
NMSA 1978, as enacted by Laws 1939, ch. 115, § 1, relat- on NMOneSource.com. 
ing to license and bond required, effective June 14, 2013. 
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77-17-2 


77-17-2. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 77-17-2 
NMSA 1978, as enacted by Laws 1939, ch. 115, § 2, relat- 
ing to dealers in fresh meat or livestock or poultry meat 
products or meat from other birds and animals used for 


77-17-38. Repealed. 


Repeals. — Laws 20138, ch. 84, § 2 repealed 77-17-3 
NMSA 1978, as enacted by Laws 1939, ch. 115, § 3, re- 
lating to bonds for licenses, effective June 14, 2013. For 


ABATTOIRS, MEAT DEALERS AND STORAGE PLANTS 


77-17-8 


human consumption, effective June 14, 2013. For pro- 
visions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


77-17-4. Criminal offender's character evaluation. 


The provisions of the Criminal Offender Employment Act shall govern any. consideration of 
criminal records required or permitted by Sections 77-17-7 through 77-17-14 NMSA 1978. 


History: 1953 Comp., § 47-20-3.1, enacted by Laws 
1974, ch. 78, § 8; 2013, ch. 84, § 1. 

The 2018 amendment, effective June 14, 2013, lim- 
ited the scope of this section; and after "Sections", deleted 


77-17-5. Repealed. 
Repeals. — Laws 20138, ch. 84, § 2 repealed 77-17-5 


NMSA 1978, as enacted by Laws 1939, ch. 115, § 4, relat- 
ing to disposition of license fees, effective June 14, 2013. 


77-17-6. Repealed. 
Repeals. — Laws 2013, ch. 84, § 2 repealed 77-17-6 


NMSA 1978, as enacted by Laws 1939, ch. 115, § 5, re- 
lating to penalties, effective June 14, 2013. For provisions 


77-17-7. Definition. 


"47-20-1 through 47-20-13 NMSA 1953" and added "77- 
17-7 through 77-17-14 NMSA 1978. 


For provisions of former section, see the 2012 NMSA 1978 
on NMOneSource.com. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source.com. 


As used in Sections 77-17-7 and 77-17-8 NMSA 1978, "slaughterhouse" means an abattoir ora 


place where livestock are slaughtered. 


History: 1953 Comp., § 47-20-5.1, enacted by Laws 
1965, ch. 127, § 1; 1999, ch. 282, § 98. 

The 1999 amendment, effective July 1, 1999, deleted 
the definitions for "person" and "residential dwelling 


house", substituted "Sections 77-17-7 and 77-17-8 NMSA 
1978" for "this act", and made stylistic changes. 


77-17-8. Restriction upon establishing slaughterhouses. 


No person shall establish a slaughterhouse in any location which is within one thousand feet of 
a residential dwelling house unless, prior thereto, the person shall gain the written consent from 
at least seventy-five percent of the owners of residential dwelling houses located within one thou- 


sand feet of the proposed slaughterhouse. 


History: 1953 Comp., § 47-20-5.2, enacted by Laws 
1965, ch. 127, § 2. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J,S. references. — 58 Am, 
Jur, 2d Occupations, Trades and Professions § 115. 
3A C.J.S. Animals § 117. 
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77-17-9 ANIMALS AND LIVESTOCK — 77-17-12 


77-17-9. Failing to keep record; penalty. 


A person who carries on the business of butcher or slaughterer of livestock shall keep a true 
and faithful record, in a book kept for the purpose, of all livestock purchased or slaughtered by 
him together with a description of each animal, including marks, brands, age and weight and 
from whom purchased and the date of purchase. The person shall keep the hide and ears of cattle, 
sheep and goats for thirty days or until inspected by an inspector after the livestock is slaugh- 
tered. A person who violates a provision of this section is guilty of a misdemeanor for each of- 
fense and upon conviction shall be sentenced in accordance with the provisions of Section: a8 10: 1 
NMSA 1978. 


History: Laws 1884, ch. 47, § 20; C.L. 1884, § 73; C.L. the last sentence, substituted "and upon conviction shall 
1897, § 86; Code 1915, § 546; C.S. 1929, § 19-103; 1941 be sentenced in accordance with the provisions of Sec- 
Comp., § 49-2206; 1953 Comp., § 47-20-6; Laws 1999, tion 31-19-1 NMSA 1978" for "fined ina sum not less than 
ch, 282, § 99. ten nor more than one hundred dollars to be recovered 

Cross references, — For hides and ears tobe kept for - as provided in the preceding section"; and made siyEstic 
inspection, see’77-17-12 NMSA 1978, ‘changes throughout the section, 
Fig notice of intention to slaughter, see 7- 23- 1 NMSA ANN OTATIONS 

The 1999 amendment, effective July 1, 1999, added Am. Jur, 2d, A.L.R. and C.J.8. ung) Seah are 58 ae 
the section heading; in the second sentence, substituted Jur.2d Occupations, Trades and Professions § 15. 

"hide and ears" for "hide and horns", and inserted "or until 8A C.J.S, Animals § 118. 


inspected by an inspector" following "for thirty days"; in 


77-17-10. Inspection of record, hides and ears. 


The record, hides and ears of cattle, sheep and goats shall be open to the inspection by the board 
for the period of thirty days or until inspected by an inspector, and any butcher or slaughterer who 
refuses to permit such inspection or examination is guilty of a misdemeanor and upon conviction 
shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1884, ch. 47, § 21; C.L. 1884, § 74; C.L. _ period of thirty days, and any butcher. or slaughterer ‘re- 


1897, §.87; Code 1915, § 547; C.S. 1929, § 19-104; 1941 fusing to permit such inspection or examination shall) be 
Comp., § 49-2207; 1953 Comp., § 47-20-7; Laws 1999, subject to a fine of not less than ten nor more than twenty- 
ch, 282, § 100. five dollars for each offense, to be recovered as provided in 
Cross references, — For inspection of hides, see 77-17- the preceding sections." 
12 NMSA 1978. 
The 1999 amendment, effective July 1, 1999, added ANNOTATIONS 
the section heading; and rewrote the section which for- Am, Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 
merly read;"The said record shall be open to the inspec-' “jy. 94 Occupations, Trades and Professions 8 15, 
tion of all persons, and also the hide and horns, for the 3A C.J.8.'Ariimals § 118. 


77-17-11. Repealed.: | 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-17- July. 1, 1999. For provisions of former section, see the 1998 
11 NMSA 1978, as enacted by Laws 1884, ch. 47, § 22, NMSA 1978 on NMOneSource.com. 
relating to disposition of fines and penalties, effective 


77-17-12.. Hides and ears to be kept; inspection; penalty. 


A person killing or causing to be killed any livestock for his own use or for the use of others or 
for the purpose in whole or in part of sale or exchange is required to keep in his own possession, 
unchanged and unmutilated and in condition to be easily inspected and examined, all hides or 
pelts and ears of cattle, sheep and goats, for the period of thirty days after the killing or until 
inspected by an inspector and shall at any time while the hides or pelts and ears remain in his 
possession permit them to be inspected and examined by a sheriff, deputy sheriff, inspector 
or other officer authorized by law to inspect any hides and pelts or livestock, whether dead or 
alive. A person who violates the provisions of this section is guilty of a fourth degree felony and 
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77-17-13 ABATTOIRS, MEAT DEALERS AND STORAGE PLANTS 77-17-16 


upon conviction shall be sentenced in accordance with the provisions of Section 31-18-15 NMSA 
1978. 


History: Laws 1891, ch. 45, § 1; C.L. 1897, § 89; Code _ This section is a reasonable police regulation. 


1915, § 549; C.S. 1929, § 19-106; 1941 Comp., § 49-2209; State v. Walker, 1929-NMSC-050, 34 N.M. 405, 281 P. 481. 
1953 Comp., § 47-20-9; Laws 1999, ch. 282, § 101. Purpose of statute. — This section was enacted in aid 
Cross references. — For inspection of slaughter- of the suppression of larceny of animals. State v. Walker, 
houses, see 77-9-33 NMSA 1978. :; 1929-NMSC-050, 34 N.M. 405, 281 P. 481. 
For keeping records, hides and horns, see 77-17-9 NMSA This section, in its purpose and effect, is somewhat 
1978. analogous to statutes requiring persons engaged in cer- 
For refusal to permit inspection of-records, hides and tain occupations to keep and produce records of certain 
ears, see 77-17-10 NMSA 1978. transactions. State v. Walker, 1929-NMSC-050, 34 N.M. 
The 1999 amendment, effective July 1, 1999, added 405, 281 P. 481. 
the section heading; in the first sentence, substituted :"or Not element of grand larceny. —- The violation of 
until inspected by an inspector" for "and of sheep, ten this section is not a necessary element of the offense of 
days after the killing", and deleted "or constable, or by grand larceny of the cattle. A larceny of cattle completed 
any board or" following "deputy sheriff"; substituted the on one day by driving the same away or killing them is a 
last sentence for "Provided, however, that the provisions” distinct offense from that described in this section, and an 
of this section shall also apply to the killing, by persons acquittal of the former is no bar to a prosecution for the 
engaged in any public roundup of animals for the use in latter. State v. Knight, 1929-NMSC-049, 34 N.M. 217, 279 
connection with the making of such roundup"; and made P. 947, 
stylistic changes. Separate charge necessary. — No conviction can be 
had of the crime described in»this section under an in- 
ANNOTATIONS formation charging only grand larceny, State v. Knight, 


This section does not violate constitutional im- eee Necker a Be at teas ® rads eo sa sth ar 
munities from self-incrimination and unreasonable 
searches and seizures. State v. Walker, 1929-NMSC-050, cords. State v. Walker, 1929-NMSC-050, 34 N,M.405, 281 


34 N.M. 405, 281 P. 481; State v. Knight, 1929-NMSC-049, P. 481, 
34 N.M. 217, 279 P. 947. 
This section does not deprive one of property 
without due process. State v. Walker, 1929-NMSC-050, 
34 N.M. 405, 281 P. 481. 


77-17-13. Repealed. 


Repeals. — Laws 1999, ch. 282, § 104 repealed 77-17- effective July 1, 1999. For provisions of former section, see 
43 NMSA 1978, as enacted by Laws 1891, ch. 45, § 2, relat- the 1998 NMSA 1978 on NMOneSource.com. 
ing to penalty for failure to retain hides, pelts and ears, 


VT-1V714, [Failure to show hides or pelts; evidence of violation:] 


Inability or refusal to show such hide or pelt to any proper authority within ‘said period of thirty 
days, or a refusal to so show it at any time thereafter while remaining in the possession of the 
person by or for whom the animal was killed, shall be prima facie evidence of a violation of the 
provisions of said section [77-17-12 NMSA 1978], and shall be competent evidence to go to the jury 
upon the trial of any indictment, against such person or persons for the larceny of any animal or 
animals, or for the receiving of stolen property. 


4 


History: Laws 1891, ch, 45, § 3; C.L. 1897, § 91; Code Cross veferenbes: — For larceny: of livestock, see 30- 


1915, § 551; C.S, 1929, § 19-108; 1941 Comp., §. 49-2211; 16-1 NMSA 1978. . 
1953 Comp. -» § 47-20-11. For receiving stolen property, see 30-16-11 NMSA 1978. 


-Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


77-17-15, 77-17-16. Repealed. 


Repeals. — Laws 1999, ch. 282; § 104 repealed 77-17- exhibition of hides, keeping of records, inspection and pen- 


15 and 77-17-16 NMSA 1978, as enacted by Laws 1899, alties, effective July 1, 1999. For provisions of former sec- 
ch. 44, §§ 1 and 2, relating to purchase of dressed meats, tions, see the 1998 NMSA 1978 on NMOneSource.com. 
1327 


© 2022 State of New Mexico: New Mexico’ Compilation Commission. All rights reserved. 


77-18-1 ANIMALS AND LIVESTOCK 77-18-2 


ARTICLE 18 © 
General Animal Regulations 


Sec. eked Sec. 


77-18-1. Sale, purchase, trade and possession of certain 77-18-4. Penalty. 
animals regulated, 77-18-5. Wild horses; conformation, history and deoxy- 
77-18-2,. Seizure,and disposition of cruelly treated live- ribonucleic acid testing; Spanish selenial 
. stock. horses; birth control. 
77-18-3. Prohibited means of disposal or destruction. ., 77-18-6. . Feral hogs; prohibition; penalty. 


77-18-1. Sale, purchase, trade and possession of certain animals 
| regulated. 


The sale, purchase, trade and possession with intent to keep as a pet of any subhuman primate, 
skunk, raccoon, fox or other sylvatic carnivore may be regulated by regulation of the health and 
environment ie aa [department of health] for the protection of public health and safety. 


History: Laws 1979, Gh: 194, § 6. ANNOTATIONS 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Am, Jur, 2d, A.L.R. and C.J.S. references. — 4 Am. 


Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA Jur, 2d Animals § 2 et seq. ) 
1978, relating to the health and environment department, 3A C.J.S, Animals §§ 3, 6 et seq., 99 et seq., 274 et seq. 
and enacted a new 9-7-4 NMSA 1978, creating the depart- 
ment of health. 


77-18-2. Seizure and disposition of cruelly treated livestock. 


A. Ifa livestock inspector or other peace officer has reason to believe that livestock is being 
cruelly treated, the inspector or peace officer may apply to a court in the county where the live- 
stock is located for a warrant to seize the allegedly cruelly treated livestock. . 

B. On a showing‘of probable cause to believe that the livestock is being cruelly treated, the 
court shall issue a warrant for the seizure of the livestock and set the matter for hearing as expe- 
ditiously as possible within thirty days unless good cause for a later time is demonstrated by the 
state. Seizure as authorized by this section. shall.be restricted to only those-livestock allegedly be- 
ing cruelly treated. The board by rule shall establish procesnas for preserving evidence of aueree 
cruel treatment of livestock. 

C. Ifcriminal charges are filed against the owner, the court shall, upon proper petition, rons 
to determine if security is' required ‘to be posted pursuant to‘Section 30-18-1.2 NMSA 1978.. Oth- 
erwise, the judge or magistrate executing the warrant shall notify the’board, have the livestock 
impounded and give written notice to the owner of ms livestock of the time and eigiat of a hearing 
to determine disposition of the livestock. 

D. All interested parties, including the district attorney, shall be given an wopartunity to pres- 
ent evidence at the hearing, and if the court finds that the owner has cruelly treated the livestock, 
the court shall order the sale of the livestock at fair market value or order humane destruction. If 
the livestock is ordered sold, the sale shall occur within ten days of the order. If the court does not 
find that the owner has cruelly treated the livestock, the court shall order the livestock returned 
to the owner. 

E. Ifthe court orders the sale of the livestock, the board shall take proper action to ensure the 
livestock is sold at fair market value, including acceptance of reasonable bids or sale at auction. A 
bid by the owner of the livestock or the owner's representative shall not be accepted. 

F, Proceeds from the sale of the livestock shall be forwarded to the court ordering the sale. 
From these proceeds, the court shall pay all expenses incurred in caring for the livestock while it 
was impounded and any expenses involved in its sale. Any excess proceeds of the sale shall be for- 
warded to the former owner. If the expenses incurred in caring for and selling the livestock exceed 
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77-18-3 


GENERAL ANIMAL REGULATIONS 


77-18-5 


the amount received from the sale, the court shall order the former owner to pay the additional 


cost. 


History: Laws 1987, ch. 151, § 1; 1999, ch. 282, § 102; 
2009, ch. 43, § 3. , 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, changed "magistrate court" to "court"; in Sub- 
section C, added the first sentence; in Subsection D, added 
"including the district attorney"; and in Subsections E and 
F, changed "magistrate court" to "court". 

The 1999 amendment, effective July 1, 1999, deleted 
"by depriving them of necessary sustenance" following 
‘cruelly treated" in Subsections A and B, and made a simi- 
lar deletion in Subsection D; in Subsection A, inserted "or 
other peace officer" near the beginning and"allegedly" 
near the end; in Subsection B, substituted "the matter 
for hearing as expeditiously as possible within thirty 
days unless good cause for a later time is demonstrated 
by the state" for "a time within ten days’ of the seizure 
for a hearing to determine whether the livestock are be- 
ing so cruelly treated" in the first sentence, and added the 
last sentence; added the Subsection C and D designations, 


redesignating the subsequent subsections accordingly; in 
Subsection D, substituted "the sale of the livestock at fair 
market value or order humane destruction. If the live- 
stock is ordered sold, the sale shall occur within ten days 
of the order" for "a public sale of the livestock to be held at 
the next scheduled sale or within ten days, and the court 
shall have the livestock delivered to a licensed sales ring 
for public auction"; in the first sentence of Subsection E, 
inserted "magistrate", and substituted "the board shall 
take proper action to ensure the livestock is sold at fair 
market value, including acceptance of reasonable bids or 
sale at auction" for "by auction, notice of the auction shall 
be posted on a public bulletin board where other public 
notices are posted for the city, town or county"; in Subsec- 
tion F, substituted "former owner" for "owner convicted of 
so cruelly treating the livestock" in the second sentence, 
and added the last’ sentence; deleted former Subsection 
E, which defined "livestock"; and made seer changes 
throughout the section, 


77-18. 3. Prohibited means of disposal or destruction. 


No animal shall be destroyed by means of ahigh altitude decompression chamber or. decompres- 


sion device. 


History: Laws 1989, ch. 175, § 1. 


77-18-4. Penalty. 


‘Any person who violates Section 1 ir 7: 18, 3 NMSA.1978] of this act.is yee of a misdemeanor 
and shall be punished by a fine of not more than one thousand dollars Bly 000) or by imprisonment 


- for.a definite term of less than, one year or both. 


History: Laws 1989, ch. 175, § 2. 


77-18-5. Wild horses; conformation, history and deoxyribonucleic acid 
testing; Spanish colonial horses; birth control. 


A. As used in this section: 


(1) "public land" does not include federal land controlled by the buréau of land manage- 
ment, the forest service or state trust land controlled by the state land office; 
(2) "range" means the amount of land necessary to sustain a herd of wild horses, which 


does not exceed its known territorial limits; 


(3) "Spanish colonial horse" means a wild horse that is descended from horses of the Span- 


ish colonial period; and 


(4) "wild horse" means an unclaimed horse on public land that is not an estray. 

B. A wild horse that is captured on public land shall have its conformation, history and de- 
oxyribonucleic acid tested to determine if it is a Spanish colonial horse. If it is a Spanish colonial 
horse, the wild horse shall be relocated to a state or private wild horse preserve created and main- 
tained for the purpose of protecting Spanish colonial horses. If it is not a Spanish colonial horse, it 
shall be returned to the public land, relocated to a public or private wild horse preserve or put up 
for adoption by the agency on whose land the wild horse was captured. 

C. If the mammal division of the museum of southwestern biology at the university of New 
Mexico determines that a wild horse herd exceeds the number of horses that is necessary for pre- 
serving the genetic stock of the herd and for preserving and maintaining the range, it may cause 
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77-18-6 ANIMALS AND LIVESTOCK ©» : 77-18-6 


control of the wild horse population through the use of birth control.and may cause excess horses 
to be: 

(1) humanely caphike and relocated to other public land or to a ooo or private wild 
horse preserve; . 

(2) adopted by a qualified person for private maintenance; or 

(3) euthanized; provided that this option applies only to wild horses that are determined 
by a veterinarian to be crippled or otherwise unhealthy. . . 


History: Laws 2007, ch. 216, §,1. in Placitas, New Mexico as "livestock" and "estray" rather 
Effective dates. — Laws 2007, ch. 216 contained no than as wild horses under the Livestock Code, 77-2-1 to 
effective date provision, but, pursuant to N.M. Const., art. 77-18-6 NMSA 1978, the district court's dismissal for fail- 

IV, § 23, was effective June 15, 2007, 90 days after the ure to state a claim was improper where the association 
adjournment of the legislature. averred that the Placitas horses are not domesticated, 
that they are not owned and never have been owned, that 
ANNOTATIONS the horses are unbranded, unclaimed, and free-roaming, 


that the livestock board has captured and auctioned at 
least twenty-five horses and that the auctioned horses 
were taken from public land, and that the horses have 
not been tested to confirm whether they are Spanish 


Duty: of the livestock board to test and relocate 
horses pursuant to this section, — The legislature 
intended to require the livestock board to test and relo- 
cate wild horses captured on public,land.as provided in 


77-18-5(B) NMSA 1978. Wild Horse Observers Ass'n; colonial horses, as required by 77-18-5(B) NMSA 1978, 
TriéeaieN AM. Livestogh- Ba 12016. NMMCA-001. cortidonied These facts, taken as true, adequately state a claim that 
2015-NMCERT-010. : ‘ f the Placitas horses fit the criteria of "wild horses" under 


77-18-5 NMSA 1978, and that the livestock board unlaw- 
fully failed to test and relocate the wild horses it captured. 
Wild Horse Observers Ass'n, Inc. v. N.M. Livestock Bd., 
2016-NMCA-001, cert. denied, 2015-NMCERT-010.,. 


Where the wild horse observers association (associa- 
tion) filed a complaint for declaratory relief, claiming that 
the New Mexico livestock board unlawfully treated a 
group of undomesticated, unowned, free-roaming horses 


77-18-6. Feral hogs; prohibition; penalty. 


A. The purpose of this section is to ensure the public health, safety and welfare and to prevent 
the introduction or spread of disease to New Mexico's livestock and wildlife. 

B. No person shall import into the state, transport within the state, hold for chances i release 
or sell a live feral hog or operate a commercial feral hog hunting enterprise. 

'C. Any person who violates this section is guilty of a misdemeanor and shall be punishéd by a 
fine of not more than one thousand dollars ($1,000) or by imprisonment for a definite term of less 
than one year or both. 

D. As used in this section, "feral hog" means a pig that exists in an untamed state from domes- 
tication. 


History: Laws 2009, ch. 257, § 1 and Laws 2009, ch. June 19, 2009. Both. have been compiled as 77-18-6 
264, § 1. NMSA 1978. Tiss \4 

Duplicate laws. — Laws 2009, ch. 257 , § 1 and Laws 
2009, ch. 264, § 1 enacted identical sections, both effective 
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